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V M Ln primo iuucmutis florc , Cardinalis Ampliflmic, ali- 
quem mcarum actionum mihi rtncm proponcnduni cfle itacue- 
rem, vt omnes homjncs quidcm dccct,nihil vtilius, nihil honc- 
ftius , nihil digmus eiTe vifum fuit , quam vt Iuris prudcntiae to- 
tum me tradcrem : videbam cnim homincs lcge viucrc,lcge gu- 
bernari , lcgc ncgociari , lcgc dcmum omnia pcragcrc : & indc 
fieri emptiones, vcndittones, condudioncs,locationes,pa<ita, & alia multa, qui- 
bus hominum vita dirtgi,& adminiftrari ncccllc c(t. In qua quidem rc vbialiquid 
profeciflc cognoui, dccreui & mthi, & alijs prodcflc, iiquid vnquam pro viribus 
poflcm: fic enim diuina Icgc conftitutum cft, vt non nobis folum nati vidcamur, 
ied & in alios, ii dctur, noftros laborcs impcndamus, & ftudia . hanc fcmpcr le- 
gcm fum fccutus, quantum autem fim aflccutus, aliorum fit iudicium: nam rco- 
rum clientclas,& patrocinia libcntiflime frpc iuiccpi,& crebcrrimisconfilijsmul- 
torum caufas, & iura dcfcndi : & vt latius hoc meum orHcium eftundcretur, poft 
nonnulla Additamenta ad Baldi confilia expcriri quoquc volui, an aliud adiumen- 
tum afFcrre poflem, prarfertim in ea Subftitutionum matcria , qua; vidcbatur om- 
nium difficillima : & licct crudinllimi limul , & prudcntiflimi viri dc vltimis vo- 
luntatibus multa confcripfcrint ita , vt nihil vltcrius dc ea rc cxpctcndum cflc cre- 
dcretur: retamcnipfacompertum eft,multa fubobicura, multa tricis inuoluta, plc- 
raquc concifa,& indecifa remanerc. Plana itaque via , & facili mcthodoharc om- 
nia incommoda fummouere, & penitus tollcrc conatus fum : vt & Iuris vrriufque 
confultiflimis fatisfa&um , & iuucnibus lcgum ftudiofis rcctius itcr, & ccrtius pa- 
tcfa£um cflc cenferetur . verum cum, vt alijs multis, ita & mihi vfu vcnircvcrercr, 
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non defuturos vidclicct zoilos , fycophantas , & qui aliorum conatibus obllftant , 
& oblatrent , non ab re vifum fuit alicui patrono hos meos labores protcgendos 
committerc. verum, quem vnquam te fapientiorcm ? cjucm prudcntiorcrp ? qucm 
commodiorem ? & digniorem excogitare potui , vir circunlpc&iflime , qui & fa- 
pienria,,cv prudentia nofcct, & animi candorc,& vitse intcgrrtaic voluiflkt , & ro- 
bore , & authoritate & mc , & res mcas tueri potuiflct? Scio enim quantum tuis 
fcmper profiieris , quo animo Scruiana: religionis clicntelas lufccpem y quamdiu 
illam iulUlfime adminiftraucris,qua bcnignitate multos crexcris , quam ppem on\- 
nibus prifcns attulcris . Quis cft , qui vbi tui ocnophori liquorcrn fcrj/clvdegufta*- 
uit, & illi rurfus os admoucre non concupifcat? an fortc dcficiet ? cum exhauria- 
tur nunquam ? fuperat, rnihi acdc, humor illc & dulccdinemclla liquentia, & vber- 
tate fluuiorum Rcgem Endanum : cum , quo magis haurias , co fit fcmpcr ple- 
nius : cxplet ccrtc omncs , reficit cimdos , & quantum cx fe cft , omnium fitira 
cxringUit . Aquila prarrcrca ifta tuis ftcgmatis hjpcrpofita"expletos aiarum*'vmbri 
protcgit,& refeftos fouct; infcftos autcm arcct,& mordcntcs infcclatur. iureigi- 
tur optimo Te mcarum rcrum patronum dclegi, te mcum M^ccnatcm efle volui; 
te , inquam , qucm pmncs admirantur , & fufpiciunt , tc cuius virtutcs funt cum 
porioribus comparandar, imo omnibus antcfercnda? j Te, qucm Pctri Scde dignil- 
fimum eflc iudicant, te demum, quem fummum Pontificem fore fpcramus: &vt 
multi Stcphanum Benuccium Scruorum Vicarium infcriptum faepe vidcrunt, ita & 
nos tuum nomen commutatum,& fcruum feruorum Dci,& ciuiclcm vicesgeren- 
tcm in diplomaris, & alijs id gcnus fcriptis gaudcnter lcgerc, & hbcntius cxperiri 
pofljmus. Valc, llluftriffime & Reuerendiflime Anriftes , & ita valcas, vt nobis, 
& vniuerfo terrarum orbi praeefle, & plurimum prodcfle pcrpctuo poflis. Aquilat 
Calen. Maij. M. D. LXXXVUL 
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AVCTOR AD LECTOREM- 

*TR1 MO RD/O &1eorum Jiudiorum in lure ciui/i , amictffime Le- 
clor 3 admeum njfum quxdam adnotare ccepi .- <~uerum <~ubt numerus cre- 
uit s ea s O* alta multa tn meis Commentario/is in locos quafi communes 
digeffi s <-ut ceetera proingcntj captu faciliora fierent .& non fecus poflea 
faElum cfic cognoui : namnon parum adiumcnti attulific-utdebantur ad 
intcrnofcendamulf* s qu* dijficiUimain lure tam CxJareo s quam 7>on- 
tificio ejfe cenfintur . admintcutata Jitnt etiamtn patrocin/js O" confilijs quoiidie prxfiandis , 
non mmus opir Jubmini (irarunt tn caufis plurimts mihi frequcnttr ad tudicandum ob/atis . 
Jguodcumintelligcremnontncommodum forelurium fiudiofis s fihxc mea adnotata p/entus, 
ty cum quadam mcthodo , & faci/i ferie tratlarentur , ab ca potiffimum Subfiituttonum ma- 
teria exordiri <-uolui s qux ut omnium dtjficiUima , ita & difquifitiont pulchcrrima haberi fi- 
let . hoc autem non tdeo tentaui , <-ut docliffimos s & ptudcntifftmos hutus rei Scriptores s ac con- 
Julttffimos lurtfferitos contemnerem s Cfeorum labores s & dotlrinam paruipendcrem s quos 
quidem plunmos s cosqs clafficosefie fitrem. nec ^vt clcgantiarum antatores s & delicatioris 
Itngux fcQatores nonadmirarer : Junt enimzsr admiratione s & omni laude dtgmffimt om- 
nes . nullus tamen ( quod Jciam ) haclenus exttttt s qut plene s ac dilucide hanc materiam pcr- 
trafiartt s tta^vtnuUus Lcftori Jcrupus rcmaneat . ^uamobrcm expertri placuit s an fimul 
& omnia paucis compte&i s & abfirufia y (£f quadam quafi caligtnc obtetla clara reddere s ftj 
tanquam c tenebrts eruere pofiem . tAccedebat ad hoc s qubd fiudtum huiufinodt non erat inane s 
nec fiiwvbemmo fruclu : mhil cnim plus ualet adnegocia bene s Ve/malc peragenda s quam 
fronauo/untas , finc quanec bonum s nec malum altquid efie poteft . Ghudenimnon Jacitho- 
tntnum Voluntas s fi rationeregatu/ f Nonne ilia s qtut orbis miractda dicuntur s a libera horum , 
stque horum Vo/untate profefifa effe muitts modis accipimus t Nonne @f hodte tot leges firuan- 
tur s ($r vigent, quas mu/tts fxcults ante Trincipum uoluntatcs fioixerunt ? Jguid quod s non 
felum quod Trinctpi placutt pro lege habctur s fed ettam quod fiatuit £Macuius , quod Titius 
ordtnautt , quodSempronio arrifit , quod demum cuiusltbet etiam <-viltffimi homuncij mens de 
rebus fitis inftitutt , id tanquam lmperatoris lcx cffet s firuari , ac fitnfium habert oportet , non 
nmo , aut altero die s uno , aut alteromenfi , fid xterno quafi tempore , donecius vigeat . hinc 
emnibus eft libcra rerum fitarum diffofitto , htnc iiberx <-ultimx hominum Vo/untates ,■ htnc te- 
ftamenta s hmc donationes , hinc codtctUi s hinc tabuU , hinc apocx s htnc antapocx, hinc deniquc 
diffofitionesiUa s quas Subfittutiones appeUant, qtix non ad vnum tantum hxredem tranfiunt , 
fedad alterum , atque alterum . non mtrum igitur uidcri debet s fi pofi tot s tantorumjs -uiro- 
rum peritiffima firtpta, ipfi quoque hxc paucu/a delineare decreui ad tuum s & ad omnium ftu- 
dtoferum <~ufum . nec miht uitto -uerti r vc/tm s fi aliorum intcrdum ditla , fi fintentias , fi ra- 
tiones , fiargumenta s fiinterprctationes s fideniqueleges ipfasinmedium adduco : fic cnim 
facere oportet , fic V/ptanus , fic lulianus , fic coetert prioris fxcuii lurifperiti , ficTSartolus , 
Jic Haldus s fic recenttorcs omnes , tmb f£f Imperatoresipfi ad hunc modum p/eraquc lura fanxe- 
tunt . qutcquidt amen ordints , quicquidmethodi , quicquid iudtcij , &* fe/ecltonis ac perfficui- 
tatistnhifee firtptisinuentes , idmeumejfe fattor .quodttbt non iniucundum , nectnutile fu- 
turum effe fpero . habcs enim multas rattones s muitas tnterpretationes , nonnuUas authoritates , 
innumeras adnotationes ab altjs nufquam , nec vnquam tentatas , Vcl aiiquo modo relatat . hxc 
te fiirevolut , fiudiofiffime Leclor t Vt omnia tibi faciliora fiant, (srmatortcum felertia , fel- 
licitudine s tff fiudto , abs te lecla Juficipiantur . Qux quidem fitibt non dtff/iccrc cognouero , 
tnaiora qux moltor s propediem iam <-uidebis . 
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A B E S randem a nobis , amice Lc&or , Tra&atum dc Subftitutio- 
nibus, vt pcr fe, multorum vice, fufficicntem , ita feiun&im & 
fmgulariter editum. quam materiam audio frcquenter quidemin 
vltimis voluntaubus mifceri , fed dirficillimam ad explicandum, 
& idco ancipiti difquifitioni patere. Eam qiloquc voluit Au&or, 
nobilis fane Iurifconfultus , feorfim fufciperc , ac pra?cipue cxor-f 
nandam fibi , & elucidandam in primis ftatuit : A quo cam cgo quidcm iam ab 
hinc ferc triennio accepi cxcudendam , fed ipfius votum , & ftudioforum expe- 
clationcm fruftrari coacius fui. Nam alij mc Libri, § quorum impreffio redire no- 
bis folet in orbem, reuocarunt , & aliorum nouorum Au&orcs , qui magis vrgc- 
bant, quum inftarcnt, fa&um eft , vr alijs multis prius impreflis has dcmum fub- 
ftitutiones fubftitucrim ignorans plane Subftitutionum pondus & dignitatcm . Iam 
ergo incipe huius prudentiifimi viri ftudijs alacritcr vti & frui , vt eius in reliquis 
ftudijs alacritatem magis excites, & noftram in fuis cxcudendis foueas. Valc. 
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Bstiuindi facultas,qu* 
prtmordialitcr & pratorc in- 
uentafuit,ius prstorium & 
nonciuiie nuncupatur .par. z. 

«p.i.nw»5. 77 
jttceffortum ex principali produ 
tlum , eius efjiiacia & virtu- 
tis cfjcdcbct,cuimeflprincipa 
leproduccns par.i.c.\}.nM.}. }° l 
jtSus non potefl ab co curfu incipere, a quo ft efiet mct- 
ptusdcftnerct.?cr.\.nu.+. '4 
jtSut profubfleniationc verba dcbcnt improprian.par.i. 

cap.io.nu,6. oi 
USus nondum confumatus,quando dcuenit ad eum ctfum 

a quo mcipere non pctctl ,ob id in totum vttiatur . cum 

eiusdeclaratione,par.t,cap.6.nu.^.& 6. 201 
^tdire nolens in dubio, nonprafumiiurinfraudem repu- 

diaffc.par.i^.$.nu.f. J4 
jtmbi^uum quando in atiqua oratione efi , iltud declaran 

debet ex illa parte,qtt* clara cfl, & non dubia. par. I. 

nutne.i. "4 
jtrgumentum a fimUiprccedit, licetnonfit omnmofmi- 
le,& denturinflanti£, dummodonon deturinflantiain 
cffeSu illo,dc quo quaritur.pxr. 5 cap.j.nu.y. 20? 
jtutbenttca,excaufa,nonc<mJ'eruanturlegatafilioprattri 

to facJa.par. z.c 1 7. nu. 15. 102 
B 

Bjtrtoli doQrina in l.cius,qui delatorcmJfi.ff.de iure 
fifci,an fitvera.par. 1 .c.t.nu.6. 3 $ 

Bartoli dlSum in l.omnes populi,m 6.q.principaU,declara 
tur.par.\.c.\l.nn.Q. 4S 
Bona fcudaiia in fubslitutum militarem tranfeunt, & no 
infubflitutum fidcicommiffarium . cumfuis dectaratio- 
mbus.par.4.c.SMu.\$.\9.io.ii.2Z.&2i. 160 
BoMrum pofjcffionc fiUo dclatajeu bertditatc rcli3a,& 
ta proptcr fiitj ntgligcntia & temporit lapfum dati ad 



adcundum. tadterepudiata , anpatri ex bocprsiudi- 
cium generetur.par.i.c.6.nu.ia.\ 5.16.& 17. 17 
C 

Cjtp.fi pater , de tcflajn 6,non babet locum in fubfii- 
tuiionefaSaper verba coia.par.$.c.\o.nu,i .106 
Cafusqui abinttioexcludit votutatem. fi fuperueniatpre 
ter voluntatem difponentis , iwn inducit prsfumptiont 
ceffationis volumatis.cum cius dettarationc,par. 5 . r. 6. 
num.i.&l. 201 
Claufula codicdlaris ex flylo notariorum apponi folet.par. 

a.c.Q.nu.%.Q.& 10. l6s 
Cobtredis extranei datio rupta & mefficax effcSapa co 
tratabuiasno tollit exijifttafuitatis.p.z-c.ianu.^.tot 
Cobfrcdis extranei datio,toUit exiflentiam fuitatis.par. l . 

cap. 1 a.num.A* 5* 
Compcndiofa rcciproci faffa imparibus, non contmtt pu. 

piUarem.par.^.c.a.nu.f. 199 
per Compendiofam fubflitutioncm verbis dircffis dmi- 
lite faElampoRpubcrtatemjm filiofeu tcflatorifucte^ 
datur.par.A.c,%.nu.+. 155 
Conditio qh in forma fpttifica adimpleri debcat , in prefat. 

nu.it.fi.&in 1 .p. c. 1 .11«. 1 \.f.% .& p. l.c . j ,nu. 5 .84 
Conditio fi cucnit in pcrfona primijion admitiitur fubfiitu 
tus quando extat pcrfona,qut ex verifimili mcntefub 
flitutum excludit.an prottdat , quando Itbcri inflitHti 
nonfuerunt inukemfubfiituti.par.i.c.6.nH.j 3. 91 
Condit'io,fi fmc liberis dcccfferitjm compendtofafubflituth 
ne fubinteUigttur etiam fi non apponatur.cumfuis decla 
rattonibus.par.a.c.y.nu.i.z.i.A..& J. 1 3 6. an inteUU 
^atur repetita m vulgari comprebenfa in compendiofa . 
ib'id.nu.%. non inteUtgitur in ftminis,ficutin mafcutis. 
ibi.nu.ouin vcrificct in adoptiuts.cu fuis declarationib. 
ibid.nuA 3.14.0" 1 5." an fubmttUtgatur codttio an- 
tediSamfilifs adoptiutsgrauatis, nu. 1 6 cu fuis decla 
rationibjt*.\7.& iS.l i9.anverificctinfilusfpiritua 
lib.ibt.nu. 1 Qutn in naturaiib. verificet.tijuis declara 
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t'ioritbus,& fubdeclaratienibtis. ibid.rm.2j. vfquc ?8. 
Conduio dicitur repetita^juando m Jecundo Ugato adcji di 

ffio repetitiua , Hoc amptius , quod piuribus modis de- 

claratur.:bid.num.2%. 
Conduio pofita in vna dtfpoftiume , quando in altera rcpe- 

tita (enfetur, non habet lotum quando conditio,quxap. 

ponitur primo lcgatofacitt inerat.cum aivs dcciarat.o- 

ri;bus.ibidjium.2Q.vfquc $7. 
Ccr.dit;o appoftta ut inftitutione , an ccnfeatur rcpctita in 

legato faclo in eodem teflamento, velincodiciflis . cum 

cafibus.ibid.num.i S.19.& 40. 
Conditiopofita 01 injlitutione,fcu in legatofa&o in rni ic. 

Jlamento,non cenfctur rcpetita in i»Jiitutinnc,fcu lega. 

ioftTlo in aJtcro tcflamento.cu illatione.ibtd.nu. 41.41 
Conditio peftta in inflitntione, an in Jubjhtutionerepctita 

cenfcatur.par.f.cap.j.num. 1 &.& 19. 1 91 

Condiiiopofita in legato^m ccnjcatur repcitta in altcro U- 

gatoin eadem,vrl alia & diuerfa voluntatr,vtincodi- 

ciliis fatlo. cum cafibus & dcclaratiombus corum.ibid, 

num.io.zz.vfquejzy, . . 
Condnio,fi fttte filtfi^u; in legiitmatis adimptcatur.cH fuis 

dcclaratioriibus & cafib. ibid.nu.ai . vjquc j 4. Ltum 

in vno filio verificatur.ibid.num.Oo. 
Condiitoft fmcfiliji ,vtadim!>lcatur,anfit ncccffc , qubd 

bXfcdcs ex jhnt.cum fuiscaftbus & dccl ,rationc.;bid. 

nnm.6i.vjqiic 68. Vt effctlum fottiatur,an opus fit *f 

filij tcmporc mortis inflituti vuti exiflant.cum jun am 

pliationibui & declaratioritbus. ibid.nu,69.vjque 75. 
Conditionem m extranco nonfaciunt illa verba , Ji non vc- 

bxerit cjfc bxrei.par.j.cap. j .num. 1 3. 24 
Conditionale fidcicomiJJum tranfmittUur adhxrtdes,quan- 

doexconietluris conflat de voluutatc teflatorit. quam 

concluftoncm ampiia & declara, prout num, j. & 6. 

par.a^cap.ia^num.A^ 18 j 

Condiuonaiia non tranjmittuntur ctiam fauore libcrorum. 

par.\.cap.ynum.ia. 14 
ConicRurtt & intcrpretationei in diffoftticmibut cotra ius 

nou futficiunt.par. 1 .cap. 1 z.num. j . 46 
ConicSurs quxnam ftnt, ex quibus eiicitur teflatorem vo- 

luijfc conditionalcfidcicmmijfumad bxrcdes tranfmit 

tiyridcai par.a~c.ia.nu. 7. 8. l S>.2o.n.22.2 3 . 24 18 J 
ConiunSt re & verbisari iure accrefcendi pr&fcrendi junt 

filio vcrbis tantum coniuntlo.pa r.i.cap.ijjiu.S, 6 J 
Confuetudo contrafubflantiam aQus mtrodutla, tanquam 

irratioaabiiis,non vaiet,p*r.z.cap.z.num. 1, 78 
Confuetudomduceni aliquid contrabomt morei ,nonte- 

net.dectaratur. ibid, num, j ,+& j. 
Copulatiu* ad vcritatem ncujfe tsl quamiibet partem 

effeveram.par.i.cap.ij.num.19. a 7 
\n Ccrrecloriji non csl Ucita cxtcnfto, ctiam cx maioritate 

raj'umis.par.i.cap.}.num.io. g 0 
Corrigens in vno cafu, Uuiu lubct etiam in aOo.par. 1 . 

cap.}jtum.6. lg 

i> 

D^itio coharedis extraHci, tollit exiflcntUmt futtatis , 
par. 1 ,cap. 1 4. num,a. 58 
It quado nb tuliu.ibi.nu. i +,& 1 5. j^tipta & inejficax 
cffct3a ptr covtratabulasjton tollit extflentiamfmtatis. 
par.2.cap.i4num.^. joa 
pcdaratioad t.ji patcrjamilias . ff. dc Urcd.mflit. par. 1 . 
cap.6,num. x.2<,.jldL ].CM Orficibtd.nu.6. MLj. 
fto auUm.ff~.de tegat.prAjtati.ibid.num.l. MLquoi 



ex. 

maior.ff.admhriicip.par.i.cap.7. num.c. 32. Adl.m 

jrakdcm.ff.de inr t ■ftfci.par.i.fjp.S.num 9. 5 J 

Hcclaratioregulx , vaiato exprcjfo, tacitum ctiam, &c, 

par.i.ctp.lo.num.i6. 41 
Dcclaratio ad dotlrinam BartoTt in I.2.C0I.7. ff.de vulg.& 

pHpil.jnbllit.par. ^.cap.o.num.y. 20$ 
DcfirucTio mius ex corrctaiutu, csl altcrius dcftru8io t 

par.^.c.6.num.j. 202 
J)iclio,&,inter diucrfa pftnitur. in prafat,num. 16. 3 
l)icTio,vtcrque,cfl da%i collecliua.par. i.ci J.nu. 24. 68 
Dii1iones,neque^r nec,babent v;m copula. ibid.num. 22, 
Vijfinirio vt bona fit,dcbet cffc\icncralis,& cum juod.ffu 

riito ccnuerti. in pixfat.nutn. j . I 
in Dijpenfatione non cfl fatierda extcnfw ctiam ex ra» 

tknis idtutitatc, nijt dijpcnfatio rcptriatur cxprijja. 

par.z.cap.lo.num.j. 98 
Dijpcfitio ccnditionaiisncn dicitur fmplcx,& proprii di- 

jjirftrio.in prafat.num. 15. j 
Dijfcjiiio a u [tjtore fatla jub conditicne impcjfibili,de fa- 

tlo vitiat diiP<>fttioncm.par.2.cap. iojium.10. 99 
Di/pofitio i.cx f~tloJ.fi quis rogatus. ff.ad Trebel. an ex- 

tendatur ad Jitios natos ex coitu non accujabili, ncc pu- 

riibili.par.a.c.-p.7.num.ao. 140 
Difpofttio rclata ad prrjonas, dcbet mtelligifecundum con 

ditiom m perfonarum.qnam cocluftvnem declara.par. j. 

cjp.j.www.j & 6. 200 
in Difpvfiiunibus ccntra ius non fufficiunt conicBurx & . 

interprctaticnes.par.i.cap.i2.num.}. 46 
Dotlfina l.fi patcrfamilias , an proccdat , quando tefiator 

itijHtuii fiiiumjamilias, quim patremfamiiias cffc cr*. 

dt bat:& fi bxrcs non eritjubjlitutum dcdit.par. i.c .0. 

num.4. 37 
Dubt>s in opiriicnibus iudicandum cjl pro tcclcfta . par. 1 . 

cap.j.num.j, 32 
£ 

EManctpaitorits & patrixptatis fublata cfl differfiu 
abiHtcflatoJccui cxtcflb.par. i.up.io.r.u.o. 41 
hmancipatut in fuccejjione ex tejtamcnio non babct jni- 
tatem.ibid.num.i. 

Tiongaudii bentficio l.fi.C.de repud.bxred.ibi.nu. 1 o. 

^ontrMijmutitmreJuiiatu.ibid.num. 1 1. tionhabet 
Jttttatem, ibid.num. 1 1. 
EmancipJtut, quandobonorumpojfcffioncm contra tabu- 

lai mtentare non po.flit.pjr. 1 cap. g.num. %. 38 
Empbytcutica bona iranjcunt ht fubfiitutummilitarcm, 

& nvn in fidcicommifjarium. cum fuit cafibus & dccla 

^ftienibus, par a~cap.%.num.z^.2 \-l6.& 27. 161 
Exctpi" dtutitr firmarc rtgulam m cafibus noncxceptua 

tis.cuni cius dcclarationc.par. 1. cap. 1 2.*u.\.& J. 47 
ixempiars JubP.itH;io.quidfit.par.}.cap.\jium.i. 1 1 1. 

llkare ita dtcatur.ibidJium.z. Quando & quo iurc in- 

Htniafuerit.ibid.num.}. f^uibui vcrbii fiat.par.i.c. I. 

num. 1 . 1 1 1 . Quotuplex ftt.ibid.num. 1. 
Excmptaris tacita,an Jub cxpreffa vulgari cbtineatur.ibi. 

nurn.} .~4n jub e.xpi tjfa pupuLri cinihicatur.ibi.nu.f, 
ExtnipiarisjubJtitutio,anadcafutnon c.xprcjfos patriga 

tur.ib;d.num.6. 
Exemplaiu per matrcm antea faQa fiiio furiofo ,anpcr 

tranfui ad fccunda vota irritctur.par,} . c . ; . r.f. 4. 1 1 4 
Exemplaris fubftitutio fiiio furiujo Jicri potcft. par.j.c. 4. 

num.l. 117 
E.xtpLrisan muto & furdo a natura fieri pcffit.ibi ,n. 7.118 

Excmptarit 



Index:. 



Excmplarisfrenetico ficri non potcjl. ibid.num.%. 
ExempLtris,anfieri poffit fatuo.ibid.num.g. i 1 9 

Jtem au ficri pojfit filio impubcri furiofo in potcfiutc 

patris exiflemi.num. 10. 
Et an faltem in vim pupdlaris vaieat. num. 11. 
Itcm , an filijs naturalibus per patrcm cxtmplaris ficri 
poflit.num.12. 
Exemplaris , an exhxredato filio fieri pojfit . ead, par. j. 



numc.i. 



lzi 



Excmplaris,an fieri poffit,ft pater vcl mater rcliqueritfu 

riofo mi»Hs legitima.ibid.num.j. 
Exemplaris fitiofuriofo fa&a,an valcat, ft in nibilo cx bo 

nis tetiatoris fuerit inflitutus,ftdinbon'isalienis,ibid. 

numero 4. 

Exemplaris fubflitutio, an rcuiuifcat fi furor pofl mortcm 

teflatoris ccfftt,& poftmodum idcm fupcrueniat.par. 3 . 

cap.6.nnm.\. 125 

Qjtx ftt ratio , qubd excmpUris fubHitutio per matrcm 
fieri pojfit.par. 3 xap. 1 .num.x. 112 
Exbxredart ncmo ftnc cauja pote{i.par.z.c. 1 4.»«. 7. 1 o j 
Exbaredationis iufia caufa quando m tcflamento non tnje- 

riturjeflamentum ipfo iure cfl nuUum.ibid.nu.%. 
Exorbitantibns i» iure communidcvna pcrfonaadaliam 

extcnfto non pcrmtttiturxum cius dcctarationib.par. j . 

1 4. J.cJr 6. 117 
ExprefJam per vulgarcm , qux in fc continet tacitam pu- 

ptUarfan fuccedatur ctia puptUo. par. \.c. 1 j.nw.i. 5 j 
Extcnfto incorrcSorusnon cfl Ucita ctum cx maioritate 

ratiom.par.zx.iMitrn.io. 80 
Exttnftonon pcrmittitur in caftbus , tn quibus diutrfa cfl 

ratio.ibtdjium.il. 
Extcnfio incxorbttantibHS a iurccommunidcvnaptrfo- 

naad aliam uon permittitur.cum eius declarationibus. 

far.i.nu.i.vfq.uc6. 117 
Extincla pcrjbna priacipali t c\ tinguitur acccfforia, par. 1 . 



cap.y.num.o. 



32 



Fldeicommiffum^anflatimqubdiufpts httredttatem re- 
flituerc ejfeSusfit mouthus mcndicantium^ rcHi- 
tuendumvtn'tat.par.^xap.6.num.}. 154 
Eideicomiffumex cVttQur\suiducii.p.A,.c.\ l.nu.zj. 178 
Eilij naturdisnatutitate^anexcmpUrisfilio furiofofaQa 
extinguatur.par.jx.6.nu.z. n> 
Eilij pofiti i» conditioncjin intcUiganturpoftti in difpofitto 
pe.cum fuis dcclarationibus & fubdeclarationibus . 
par.Oj.c.n.nu.zo.i^.iZ. 17$ 
EtLorum fcu liberorttm appeUationc in conditione , fi fine 
Ji:ijs,an rcmant nepotcs. tumfuis ampliationibus.par. 
4 / .c.y.nu.$7.sS.& 59. 
FiLus inflitutus httrcs qtti htcreditatemrecufauit, an vir- 
tutel.fi. C.dcrcpud. hxrcd ad htredttatcm redirepof- 
fitjjuandofubjhiutus ad cam infra iUud tricnnium ad. 
miffusfuit.par.\.c.4 i .nu.i. 19 
Eiiius,«n legitimam coifcqut poffit,&Tcliquantb*redita 
tcm repndiarc.par. ix.g.nu 1 j. & nu.z6.vfq; 3 1. 3 8 
Filius lcgitinut raiume non dr propfti crcditor.ibi.nu. 1 3 . 
Eiiius renunciando b*rcdit.iti,noncenfelurrtnunciaffe le- 
gitimx,nifi boc cxprcffc dixerit. ikd.num. 1 7. 
Dcclaratur no prccederc,fiiio vniuerfalitcr inflituto.iS 
Ediusrepudianshtrcditatem retcnta lcgitima, babetur 

pro adeuntcjbidcmjiumero 1 9. 
Filtns cmancipatut ,anpatri mcntc capto cxcmpl&iUf 



fubflituere poffit.par. j ,cap. j .»».;. 1 1 2 

Fdiusfuriofus^an exhttredari pofjit. par.i.c.$.nu.i. 1 zi 
Fifcus fuccedit indigno non tanqudm btres^fcd tanjuam 
fuueffor bonorum.par. 1 xap.%.nu.j. J $ 

Fratres quiftntcxcmplaritcr fubflituendi : &pr*ciptte y 
quando cxtant confanguinei & vtcrini^ nu.X.cr quan- 
do extant vtrinqueconiunUi confanguinei & vterini , 
nu.g.par.i.c.f.nu.7. 124 
Fratrcs , an quando non extantjed forores , vna ipfarum 
fit fub(litucnda.num. 1 o. 

G 

GEnus ilhtd dicitur, cuius figntficatio apta cfl cotnprc. 
bcndcre plures rcs inter Jc fpccic dtffcrentcs.in pr* 
fat.num.z6. 4 
Clofix diilitminLzff.dcoffic.proconf.quomodoprocedat. 
ibid.mtm.za,. 

H 

Hjtertsffi dicit noUc ad'nc,an per hxc vcrba repudia- 
tio inducatur.par. ix.a.nu. 1 1. 10 
Hxres minoris non adeuntis non poicfl in integrum refiitu 
tioncm pctere.cad.par.c 7-.num.11.crzz. 34 
Hteredes fubfiitutiin cafu l.qui patri. ff.dc acquir.hxred. 
an /uccedant beneficio iuris accreftcndi anvwtute pu- 
pdlarls fub(iitutionis,cum altjs codufionibus ad d.l.qui 
patri,pertinentibus.par.A..cap. 1 4. num. 1 o. 1 1. 1 j . 1 4. 
Ij.^l6. . 186 

Uaredem fuum & neceffarium ftcit filiopaler qnem fa- 
cit ftbi.par. z.nu.i. I c 3 

Hxredes in folidum duo effc non poflunt. quod dcdaratur. 

par.\.x.\i.nu.7.%.&o. 71 
Uxredis exiflentia,animpediatvulgarem fubflitutionem. 

ibid nume.11. 
Hxredis appeUatione ,anproprii veniat bonorum poffef- 
for.par.1x.3jiu. j. 17 
Hxrcditas delata monacho , an immediatc defcratur tno- 
naflcrio.par.\.c.7.nu.z. jo 
Hxrcditas fratetna dclata ex fubflitutwnc pupdlaris cx 
potcntiafititatistranfmittiiur.par.z.c.i7.nu.z. 109 

IUmixtionis rationevniformis fit difpofitio. par. 5. c. 5 . 
Mime.4, 200 
Indefinita non ttquipoUet vniuerfali in materia odiojd. 

par.^x.z,nu.\6. 19<S 
Indefinita xquipoUet vniuerfa1j.par.i r c.%.n*.3. 134 
IndutJa ad vnum finem^ contrarium operari non dcbent , 
par.i.cap.f.nu.}. 84 
InsquxlitastfHA fupcrncnit ex pofl faSo, non vitiat.cum 
cius declarationc.par. $.c.6.nu.8.& 9. 202 
lnxqnaljtas portior.is y an impcdiat pupMarcm in rccipro- 
ca contincri. cum cius declaratione, nu.z. Gr cum fmbm 
dcclaralionibus,nu.$.&4 J par.$x.%.nM.\. 2oj 
Inflituoverbum efl generale.in prti.it. nu, 6t. Ettatnad 
direclam,quam adobliquam fubslitMtionemrcferrip» 
tefi.tbid.num.\g. J 
lnfluHti cum fnbftituto, an admittstur concurfus,quando 
pater duos babtns filios,vnum hxredem inflitnit , dlte- 
rum verb prjttcrijt , & prxreritum infltuia Vdlgxri- \ 
tcrfubtlituit.par.i.c.g.nu.$. 37 
InfHtutHs& fubftitittut, an in atiqno cafu ftmul coucmt. ■ 

, rantjbid.r.H.\^. ttim fcq.vfquc ~d am.ji. 
Inftitutus in ditbio d tcflatore,vidctur magis ddtUut qu* 
jMbflituius.quoddcdaratur.pir.i.c.i7.nH.$. > r 64. . 

InteUctlus 
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InteUeBus LqutrebatHrJ. fi.ff.de milit.teftam. tnprtfat. 

num.j. i 
InteUeBus L mulier.ff. de cond. inflit. ibidjtu. 1 7. 2 
IntcUetlns i. t am boc tHrt.ff.de vuig.& pupU.fubfl.par. 1 . 

1.:". 1. s. 5 
InteUetlus dJ.GaUusJ.nunc de legc. ibid.nu.i 1. u 
InteUeBus I.GaUus.S.& quid fi tantum . ff.de Ub.& poflb. 

ibid.num.26. 
InteUeffus Lfi.Cde tnflit.tr fubliit.ibid.nH. 2 7. & 2 8. 
InteUctlus Lcommcdiffimi.ff.de tib.& poflh.tbid.nu. 2 9. 
lntcUcBus Lpater Seuerinam Trocuiam.ff.de cond, & dc- 

monfLibidjtum.jo. 
IntcUcBusad Uobnredi.Sjin.ff.de vulg.&pupil. par.4. 

cap.i.num.g.& 10. 129 
JntcUcBus L 1 .jf.oV acquir.bs.rcd.par. j .c.4.»*.7. 1 9 
InteUeBus tfi.C.dc repud.b*red.& Lquod ft minorj. Sce 

uola.ff. dc minor. ib'id.num.10. 
InteUeBus Lfi patcrfamilias.ff.de haredjnfiituen. par. I. 

cap.^.num.2. 21 
InteUcBus Lvnics.C.de his/jui ante aper.tabul. ibidjtu.7. 
IntcUcBus l.vmca.C. de cad.tol.ibid. num.S. 
InteUeBusLfi.C.deneceff.feru.bared.inftit. ibid.nu.il. 
InteUetlus Lqui liberis . S.hec vcrba . ff.de vutg.&pupil. 

fubfHt.par.i.cap.6num.g. 27 
InteUeBus Lft fctjuensjf. ad SyUan.par. 1 .c.8.nu. 1. 3 4 
IntcUeBus UecufareJ.fi fifco.ff.ad Trcbel.ibid.nu. 4. 
InteUeBus Lcum fifco.ff.ad Syllan.ib.d.num.s. 5 5 
InteUeBus LfatJaJ Julianus.ff.ad Trebel. tbid.nn. l 1. 
lnteUc8usl.fi patronij.fi.ff.ad Trebel.tbid.nu. 1 2. 
lnteUcP.it s LGaUusJ.&quid fi tantum.ff.de lib.&poflh. 

par. ixap. gjtum. 6.&7. 37 
IntcUcBus ad Lprecibus.C.dc tmpub.& alijs fubflit.par. U 

cap.12.num. 2. 45 
InteUeBus t.fi. C.de inflU.& fubflit.par. 1 .c. 1 j .nu. 1 o. 5 4 
InteUetlus Lquoniam m pr'toribus.C. de inoff. teftam.par. 1 . 

c4p.14.RNm.20. 60 
IntcUcBusl.pen ff.de 'tniuflo, rupto, & irritofaBo teflam. 

par. ixap.l 7.HNW. 6,& I 5 . g j 

IntcUcBus l.quamuis . C.dc impuber. & alijs fubflit. ibid. 

num.17. ■ 66 
InteUtBus ad c.non efl cbligatorium , de regul. iur. lib.6. 

par.t.c*p.2.num.). -g 
lnteUeBus ad Lpatcrfimilias primis tabulis.ff.de vulg.& 

pupiLfubfUt. par.2.cap.6.num. j . 8 6 

InteUeBus ad Lquidam rcfcrunt . S.quod fl duo . ff.de iure 

codicit.ibid.num.4j, 
IntcUeBus ad t.haredes meiJxum ita . ff.ad TrcbeL ibid. 

nNffi.14. 87 
InteUeBus ad d.f.cum ita.ibid.mm.2i. 
InteUeBus ad l.Sctuola.ff.ad Trebel.par. i.c. l o.nu. ? . 9 s 
InteUeBus ad l.verbts ciuUibus. ff.de vulg.& pupU.fubfl. 

ibidjium.7. pp 
JnteUeBus ad LiJ.nepotibus.ff.de vulg.&pupU. ea.par. 

cap.i\.nHm.2. 100 
InteUcBus ad LgeneraUter .S.cum autem . C.dcinflit. & 

fubffit.pat.Af.cap.-j .num.zS. igp 
ImeUcBus ad L Tapinianus.f.fcd nec 'impuberis.ff.de inof- 

fic.teliam.par.2.cap.i6.nHm.2. 107 
JnteUeBus l.j. ff.de acqutr.h*red.par.i.c.a,nH.7. \ 9 
InteUcBus ad Lj.ff.dc fuis & legit.bgr.par. 2 .c, 3 .»«.;. 7p 
InteUeBus adlj.C.de paB.par.4.c.\ I.bn.21. 176 
InuUeBus ad t.Lucms.ff.de bsrtd.inflitjbidjiHm.zu 



IntcUeBus ad Lverbis ciuilibus. ff.de vulg.& pup.par.4y 
cap.g.num.z. \cz 
IntetteBut adl.fi feruus legatut . S.ft fcruus alienus. ffM 

bid.num.J. 

IntcUcBusad Lvel ftngults .ff.de vulg. & pupd.fubflit. 

par.j. cap.zjium.il. t9 $ 
InteUeBus ad t.vnicam.Cie his, quianteaper.tab.par. 4. 

cjp.14.iMm.?. ig y 

InteUtBus adc.fi patcrje teflajn 6.par.4j.c. li.nu.7.172 
InteUeBus ad diBam Lprecibus.nu. ij. 1 59 

InteUeBusadl.qui plures.ff.de vulg.par.j.cAo.nu.4.2o6 
InteUeBus ad l.non adca. ff. dc condit. & dcmonfl. par.$; 

cap.l.num.21. ip 2 
InteUeBus ad Lprecibus.C. de impub.& alijsfubfl. par. 4 . 

cap.$.num.j. 

InteUcBus ad LrccHfareJ.Titius.ff.ad Trebel.par.+c.i j. 

num.$. iSf 
IntcUcBus aid. Lqui patri.par. 4. cap. 1 4~nuA 2. 186 
Interprctatio Liam hoc iurc . ff.de rulg.&pupil. fubslir. 

par.).cap,\o.nunu2. 206 
lure communi veniens prafertur venienti de iure JbtcialU 

par.l.cap.6.num.io. 27 
lus accrefcendiimpcditbeneficiumJ.fi.CJcrepud.hared, 

par. 1 . cap. ^.num.o. 20 
Ius lfcciale,& dc ffeciali iure introduBa,qHomodo fint in 

confiJeratione.par. 1 .cap.ajtum. ) . 1 g 

Ius accrefcenii etiam a tacUa vuigari fubsTttutionc impe 

ditur.par. 1 .cap. 1 5 .num. 11. 5 t 

Ius adeundi non cftproprii iusjcd qusdam facultas.par.u 

cap.7.num. 10. 52 
Ius accrefcendi venit ex difcofitionc legis , & non cxprau 

fumpta trflatoris voluntatcpar. 1 xap. 1 5 ,nu. 5 . 61 
lus accrefcfdi teflatorprgfaiberepotefl.ibi.nu. 1 2.et 1 j . 
lus accrcfcendi quando vnitum eB cum pnpiUarijunc pu- 

ptUarufubflitHtiotranfmittituradbsredes.par.^c.i^. 

num.9. 1 86 

lus patronatus ecclefutranfit indireBum fubsTttutum, 

& non infidcicommiflarium.par.4jX. g .n». 17. 1 60 
L 

LiAccdamoncs moribusprolege viuebant. par.z.cap.u 
nnm.j. 77 
Lacedtmoniorumius pupiUariter fubftituendi , in fcriptis 

redaBum,an dicatur confuetudinarmm.ibid.num.s. 
Legatafilio prttcritofaBa non conferuanturpn autb. ex 
caufa.par.2xap. 14.»». ij. 106 
LegUtma non dkitur filio proprii debita, accipiendo dcbi- 
tumflriBi.pcr.i.cap.g.num.lOj, 38 
Legitimajn quota bonorum, feu hxreditatis dicatur. ibid. 

num.i $.& 16. 
Legitma mtroduBa efl de iure ciuili,naturali rattone fua. 

dcntejbidjium.z l. • > 

Legitmapcr flatutum toUipoteB . ibid.nHm.22. 
Legitima iurc inflitutionis debeturjbid.num. 2 5 . 
LegUima matri debita tn bonis fitsj fUtuto toUi poteR. 

par. 2. cap. 1 6.num.6. 1 08 

Legitim* onus adicBum prafumitur reliBum non a fiUo , 
fed ab hxredibus eUts.par.^cap. 2 .nwn. 21. 130 
Laflo faBa conttngens non caufat rcSiitHtionem m intc. 

grHm.par.i.cap.7jtum.20. 34 
Lcx merpretatur voluntatem teflatoris adiilud dirigi, 
quod benignius & fauorabtlius efl. partc A.cap. 2. 
U. 129 

Lfin, 
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L.fin.CJe repud.hxrctLlocsimnon babet, quandofUiusin- 

Slitutus vulgarem babet fubflitutu.par.\.c.4.nu.4,. i 9 
Lfi paurfamilias. ff. dc bxrcd. inSiit. dcdaratur .par.i. 

tap.^jtum.x. ? 6 

L.ff libcrtus pairono.ff dc bonls libcrtjm procedat in fiiio. 

ibidjium.il. 38 
Ljft quandoJ.& fencraliUrX.de inoffitiofo teflam. decla 

ratuT.ib:d.nu.20. 39 
Unmputauit. f Jprimo.ff.de b<mo.poffef. contratab.de- 

claratur.par.\.cap.\ojtum.z. 4° 
L.ncq; enimj.fi.ff.de mitit.teSlamJeclaratur. ibid.nu.\j. 
L,ft pater,in pr'm.iun8a Lfequenti. ff~.dc capt. & pofllim. 

reuerjeclaratur.ibid.nu. 20. 
Lft folus.ff.de acq.bared.declaratur.p.l.c. 1 a-nu. 10. 5 9 
L.quoniam in prioribus, non procedit in fubfututionc vul- 

?.frui: i.num.2 1 ■ 
L.juC.dc bdrcd.iHflitJeclaratur.par. I cap. l j.nu+ 6 1 
L.penult ff.de iniuflojrupto, trritove tefla. dctlaratur. ibi- 

dcmnum.i6. 

LjbouesJ.bot fcrmonc.ffje verb.ftgnifiJcclaratur.par.). 

cap.i $.mm.4* 6 4 
L.ex cotra3u.ff.de re iud.declaratur.par.j.c.iS.nu.2. 70 
L.jJ.fi quk adua.ff.ad TcrtuLdeclaratur. ibid.nu. j . 
L. ft [tncJjcd quod Papintanus .jf. de minor. dcclaratur. 

mdjum.4, 

Ums ciuilejj.de iufl.& iurejeclaratur. p.2.c.j.nu.$. 77 
Lxum atmtiflimi. C.dc fidcicom. non babet locum in tranf- 

ucrfti»ut.par.f.cap.9.nu.6. 205 
Ltberorumfhufiuorum appelktione in conditime , [1 fme 

liberis,an veniant nepotes & pronepotes. cumfuis am- 

ptiauonibus.par. 4. cap.-j .nu. 1 7. 
Litcra dictiur ith,qu£ oculocorporali legi potcfl, non qut 

iuuUc3uxomprebeudUMr.par.jxap. 1 1 .num. 8 . 45 
M ~ 

Mjiftuimitatis mentio, quando faBacSlm aliqua 
partc teflamcnti , & in alia parte non : an in ea 
pirtc,'m quanonefi fatla mtmio , dicatur tcflator de 
mafculu inttUigere voluiff :Jbidjtum. II. I J 7 
Matcr bodtcftm ftt fublaudiffcrentia emancipationis & 
pairia poteflatis,an pupiUaritcrfiliofubflitucrepolfit. 
. par.zjcapj.ojnum.1. 97 
iiater,qu£ adfccunda vota tranfiuit , an filijs primi viri 
cxemplar'uetfubflitucrcpo(fit.par.3.cap.i.nu.i. iij 
Mater , anpoffit excmplariter fubflitucrcfiUo mpoteflatc 

patris exificntubtd.nu.i. 
Matcr tn cxeJnpLrifubflitutme^n prfteriri poffit.par. ? . 

cap.5fiMm.12. 124 
MUes an poffit pcrdirtQam miiitarempriuare filios vel 
parentti kgiuma.par.a. cap.S. num. 14. ^nperfidci- 
tommiffxriam. nu. 1 j . Un m dubio eos priuare cenfea- 
turjtum. 16. j l S9 

Momcho iniiiuito nolcnte adire, an monaficrium eo inuito 
aducpoffii.par.i.cap.y.nu.6. . J* 
ir. Monatboa» conjeruentur iura fuitatis.ibid.nu.i4. 
Monachusfilao,an feruo aquiparetur.ujid.nu.3. } l 
Monacbus dcccdens ante auiiam bsrcditatem, ius adcun- 
diantranfmituuad monafieriumjbid.nu.%.\i.&i6. 
Monachus fcicns bareditatcm ftbi delatam, & intra an- 
uum dcccdens , ius ddibcrandi ad monaficrium tranf- 
. mittit.ibid.iin. ll, 

J^onacbus iusadeundieo mortuoad monafierium tranf- 
mittitjt monacbus malitipfe ntglextt adire.ibuLw. 1 1. 



Monaflerium , an poffUadire exclufbfubflituto , monacbo 
inflituto rcpudiante.par. 1 xap.jjtu. i.&a- 3° 

Monaflerium toco liberorum ipftus monacbi babetur. tbi- 
demnum.\7. 

Monaflerium in cafibus,in quibus monacbut non tranf- 
mittit barcditatem non aditam , a» fcreflitui aduerfus 
non aditioncm monathi petcrepofftt.ibid.nH. 1 9. 

Mors ciuilis quando contincaturappcUatioue mortis natu- 
ralis. par.^.cap.6.num.Ar * J 4 

NEposex filia famina,an comprcbendatur fub iUis 
ycthisjfi bares fme fiiijs mafculis dccefferit . par- 
te a.cap. 1 7.»»»». 10. I J 7 

0 

OTinionibus in dubijs pro ecclefta iudicandum. par. 1 . 
cap.-jnum.T. 3* 
Oratio vniucrfalis m vno falfa, in omntbus redditur falfa. 

par.\.cap.\jjium.i%. 67 
Ortus ex coniugato & foluta , nuhis exiflentibus filijt ex 
lcgitimo matrimonio natis, an poffit patrifuccederefal- 
tem ex tefiamento.par^.cap.'j.num.a J o. 

«P 

P^aumfimplexdenonfuccedendoJaSumviuentepa 
tre,cxcluditfitium d leguimadcbcnda.parte 2. 
cap.\6Jtum.i. ,o5 * 
Taganus an pofftt diretlb poSi aditam hareditatem ad pia 
caufam fubflituere.par.A-cap. s .num. i o. 1/7 
Ttter&filius, vnaeademq\perfonacenfcntur . dcclara- 
turj,. par.l.cap.<.num.$.& 6. 2X 
Tatcr &filiusan & quandovna eademj,perfona cen- 
feantur.ead.par.cap.6.nu.j. 25 
Tater fi fimplicitcr mSiUuat fiUos ,& eisTitium fubfii- 
tuat, an neccfle fit conditioncm exiftere inperfonaom- 
niu,ad bocvt fubSluutus admittatur.p.2.c.6.nu. $. 8 6 
Et primo quid fit in pupiMri,cumfuisdeclarat'wnmus 
& ampXtaiwnibus.num.6.vfque 1 1. 
Taterquandofubflituitfiliolegitimato,cw^sUgifaatio 
nuUa crat,cr pofl patris mortem legitimatio confirma- 
tur,antuncfubfi'Uutioc6ualidctur.par.2.c.9Jiu.4. 94 
Taterfecundo nubens, an poffitexemplariterfubflitucre. 

par.i.cap.i.num.y US 
Tater & matcr vilcs perfon&jtn poffmt fiHofuriofo excm 

plariter fubfiitucre.ibid.nu.6.& 7- 
Tater in exemplari fubflituendo vnum ex filijsfuriofi t aH 
liceat alios praurire.par.j .cap. $ ,nu. $ . 122 
Tater ft exemplaritcr non fubSiituat fratrem quem fub- 
flituere dcbcbat,anteflamentum 'm totumrumpatur . 

ibidjium.i\. ,2 4 
Tendcrcdicituriuud, quod venit atccfforii ad aHud ,& 

ab eo velut prmcipati fumit cffcclum : & caffato ipfo 

principali.caffatur & accefiorium.par. 1 .c.i au*. j .4 1 
Terfona qus, dicatur,qu/t ex veriftmili memefubfiitutum 

cxcludat.par.2.cap.6.num. 16. 87 
Terfoni , q «< ex vcrifimili mcntc fubStitutum excludit , 

an ftt ncteffe quid ftt dc libcris. cum fuis declvationib. 

ibid.nu.i 7.1 g. 19.10.ai.22.gr 2j. 
Ttrfona , qus excluditur dflatuto , non excludit fubfiUH- 
. tumJuS1d.num.2a. 

Terfima , qua ex verifimiW mente fubditutum excludit, 

an piam caufam fubflitutam excludat.ibid.num.2 5. 
Tta caufa filijs excepta icgttima fauorabilur , an dicatur.. 

par.ijap.QJUtm.26. , I* 

' Tluralis 



Tiuralis locutiorefoiuitHT In fuas ftnguLrttatts.cumeius 
decLratione.par.i.cap. 1 1 .num.^a^Idem in cap. \ 7. 

Tluralitas,qux refpicitvnum fimilem effcQum,non refil- 
uitur infingularitatcs.ibidjium. x. 64. 
Tra)legata,anveniantin fubfiitutumvHigarcm . par. u 
tap.11.num.i4. jj 
TrsLtionis piuresqualitatesbabens prxfertur , quando 
vtnitur ad confltflum.par. t.cap. 1 5 ,num.6. 62 
Trtteriti exificntts in poteflate patris,emancipati & pofl- 
bumi differentia ratio.par. 1 '. ca p. 1 c . n u m . 4 . 4 1 
Trateritus,qui caufat fatlojnoprateritionem, non potck 
teslamentum if>pugnare.ead.par.cap.g.num,o. 3 8 
Trtmus appellatur etiam , qui pofl eum, qui exclufus efl , 
vocatur . in prafat. num.11. 2 
Triuitegia conccffa tcflamento inter liberos locum babtt, 
qnando pater aqualiter in fauorem onmium dtfbonit . 
par.+cap.Q.num.xy l66 
Triuilegu mitiiibus conceffa , an competant mlUtibns no- 
Jlri tcmporis.par.a i .cap.%.num,6. 1 56.^» Dotloribus 
legentibus & Muocatis , numc.7. An Cardmatibus , 
num. %.An cLricis,num.g. 
Trodigo , cui per iudiam bonorum fuit fatta interdiBio , 
an exemplaris fieri poffit.par.j.eap.^num.z. 1 1 7 
Tuntlus babetur loco copuU , & foluta refoluitur in con. 

innclam.par.i.cap. 17. num.s. $j 
TupiUaris tacita , qud fub vulgari expreffa in reciprcca 
Jubflituthne continetur , matrem non cxdudit . in pra- 
fat.num.7. 6 
TupiUaris tacita,qux fub cxpreffa vulgari continetur, an 
matrem excludat.par. 1 ,cap. 1 2»*». 1 . 4 fi 
TupiUaristacita ,anfub expreffa vulgari comprehenda- 
tur/uit contra matrem effeHum ncn babeat.ibid.nu. 6. 
TupiUaris tacita qus matrem non excludit,ampiiatur pri~ 
moctiamin matre tcflatorit.ibid.num.7. ampliatur 
declaratur num.feq. 
TupiUarisJubfiitutio f quare fil introdutla . par. z. cap. 3 . 

num. t .79. Dicilur pupiUi tefiamentum. ibid.num. 2. 
TupiUarisfubflitHtioquibus verbts fiat.pjr.2.c.4.nu.i.% 3 . 
t/M ex foLfui baredubaredis exiflentia confirmetur. 
cap. $ .num. \ , g 4.^ boc vt fieri po(fit,requiritur vt it- 
le,cuifit,ftt deliberis.cap.-j.num. 1.92. Cuifit,iUene- 
ceffc efi qubd ftt impubes. cap.9. num. 1 . 93 . Neccffeq\ 
c(i,qubdfit in poteflate iUiHS,qui pupiUanter fubftituit . 
tap. g.num. 1 .94. Filio naturati.vei fpurio faSa,fi pofi 
mortcm patris pcr Vrincipem fucrit legitimatus,an con 
firmetur.ibid.nu.}.Vt eisfacla valeat,quo temporeli- 
beri debeant cffe m poteRate.ibid.nu.z.Ficri non poteH 
tecafuro in poiejiaicm alterius . cum eius deciaraticne. 
par. 2.C 1 1 ,nu. 1 . 99. Cui fit, non dcbet definere cffc in 
poteflate ante mortem teflatoris . cum fuis dectarationi- 
bus.par.i.cap.M.nu.a^y&S. 100 
TupULrisab initiovtiLtcr fatlacMinguitur pcrcmana- 

pat'unem.ibid,nu.%. 
TupiUaris trritatur, fifiliuscui faJafuirper adoptiontm 

txcat de potefiate patris naturalis . ibid.nu.}. 
TupiUarisfubfluutioirritata, quido rtconualefcit.an iure 
ciHilifeu iureprMtorw infpeclo reconualefcat. iAijw.7. 
TupULris fubfiiiHtionis ad creationem, neceffe efl qubd pa 
tcrftbitenamentumfaciat. par.z.tap.i }mu.\. ioi 
TupiUaris fubflitutio in teflamento imperfctlo tondito m- 
ttr Uberosfatla an valeatjbid.tutm.2. 
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TupiUarit fubditutiocontinettacitamvulgarm. par. i. 

cap.ii.num.i. 1Q? 
THpillaris facit vt fnectdatnr pupiUo in omnibus bonis 

vndecunque quafitis,cum fitis ampliatiombus cr l.mi- 

tationibus.ibid.nu. z.vfque 7. 
TupiUaris tacita, qua continetur m vulgari , non compre* 

bcnditur in rectproca mixta cum compendiofa . par. $. 

tap.4.num.<. Ip9 
Tupiilaris an fnb rectprocacontineatur,quando teslator 

duos impubercs infl;tuit, eosq\ inuicem fubflituit, in ca- 

fum vulgaris tantum ,puta fiattcr veflrum bares non 

erit,alterum fubfHtuo.par. 5 cap.o.nu. \ . 204 
TupiUaris expreffa iure ciuili inff e ao ? andlegitimama- 

tremexcludat.par.2.cap.\6.nH.i. 107 
TupiUaris expreffa iure canonico ir,fbetlo, an matrem d te 

gitima excludat.ibidjium.4. 
TupiUaris expreffa , an in foro poli mater d lcgitima ex- 

cludatur. ibid.num.$. 
TupUlarisfubfiitutiocui fit, rcquiritur qubdinftituatur 

fcu exbtredctur.par.i.c. \ 4.»*. 1 . 1 oz 

TupilLris fubflitutio , an irritetur rupto teslamtmo per 

contratabul as.ibid. num. 2 . 
THpiUarisfubnitutio,an irritetur fi aiiquo eafu contrat.-. 

buLtio rcfcindit teflamentum de iure ciutli. ibid.nu. 3 . • 
TuptUaris fubflitutio , an irrUetur rupto teHamcnto per 

querelam.tbid.num. 5 . 
VuptlLris fubflituth, a» bodie impubtri exhdtredatofieri 

po(Jit.ibid,num,6- 
TupUlarisfubflitHtio,fa{ia filio mala mentc exbaredato, 

valet.ibid.num.o. 
TupiUarisfHbflitutio, an poffttficri d patre turpi fcrfona, 

ibid.num. 10. 

TupiUarisfubfiitHtio, bodieperauum nepoti praterito ex 

fitio emanctpato, fieri potefl.ibid.num. 1 7. 
TupUarisfubflitutioM boc vt valeat, nectffe efl qudd bp 

reditasadeatur.ibid.num. \ g. 
TupiUarts fubfiitutioex perfona teflantis fcutefiamenti, 

quando & quomodo expirct.par.i.c. 1 o.nu. \. 109 
TupULrisfubfiitutio cx perfona impuberts , quando exfi- 

rct.ibid.num.}. 
TupiUaris fubflitutio expirat , qnando faSa eflfub condi- 

dititmeextrmfeca^quadeficit.ibid.num.a. 
TupiUus an inteflatus propric roori dicat.p. z.c. 3 .»».4. 79 
TuptUusfi vnusfit atmiculus,alter amtorum \ j. an adue- 

ncntepubertatcinpcrfoiiaexiflentisin 13. annoexpu 

rttpupiUarts etiam quo adalterum.par.yc.6.nu.\. 201 

QVsfccundum curfum ttmporis dtterminantur , va- 
^jiato tcmpore variantur.par.+c. \ 1 .num.a,. 1 72 

"D Eciproca hoc modo amcepta , vos inuicemfubHituo, 

AV. antontmeatfideicomiffariam.cum fuisdeclaratio. 
*>il'Hs.par.<.cap.\o.num.s.6.7.s,\\.& \ t , 2 o$ 

in }\cciproca,an'mterimpuberespupiUaris contmeatur,ft 
teflator duos fitios impHberes <jr alium maiorcm mfli- 
tu&ityeosjf muicefubflitHerit.p.f.c. 5.»*. 1 2 . 200 

Bjtiprota mterfiiiostmpuberes, an puptUarim cont.neat, 
quando tcJLtorduos filhs tmpubcres «$• vnum extra. 
neuminuitcmfubjiituit.ibid.num.j. An in rectproca d 
prbtcipio fatlaimparibus , in qua deindefuperuenii pa- 
ritas puptUaris contineatur. tum tius dttLrationibut. 
far.$.cap.6.num.n,& ij. l0i 

Hcciprout 
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Jtfciprota forma&t fiantc ifht ptr htc verbiyhtuicem fub 
flituo,vt4garaer,pup'iUariter, & per fideicommiffum, 

■ fidticommiffoflatimlocusfitpoftaditam bttcditatem, 
an pofl mottem prtmi morientit ex fubslitutis. par. f. 

' «ap.lo.wfW. 14. 207 
m jteciprota fatla vni filio hnpuberi inflituto , & alteri 
exhtredato^ncontineatMrvHl^aris.p.ycy.nM.u 10 j 
j» Heciproca fa8a vni fiUo impuberi & alteri pnbori fu~ 

' riofo,an contineatur pupiUaris ex parte pupiUi,& exem 

• flaris ex parte fnrioft. ihiutjnum. z. 

juciproca fubflitutio, an ftt fpecics fubftituiionis de perfe 
&propri<t,par.f.c.iJiu.\. 198 

Xjciproc* faSa imparibut , non conimctpupiUarem. par. 
ycjp.a.wn.i. eod. 

Hjcciproca admixta cum compendiofa,an contineat pupil 

• larcm.lbid.num.z. 

' .t* tr£'» " ~ M*8*ii*-»£ AM-«* « 

SImpticij,quxincommixtione mutant nomen , & aUo 
vocabuto nominantur , tertiam conftitutmtjpeciem. 
par.+.t. 1 4. I *7 

Spccicsproprii infunt gtneri, &genut proprii dt fuis fpe 
ciehus prtdicaturjtn pr4fat.nu.17 . 4 
Spccies qut ex duabus conpcitur fpeciebus non confittni. 

■ turfub akcra ex iUts,fedfcparatim conftdtratur. par. 

4. <.!.•:.•'";. 1*7 
StatutoHante.feu confuetudiae,q*bdpriinogemtHt er pri 
tno matrimmio h baroniafuccedat, filius primogemtut 
fctundi matrimcnij, extlndi: filiumprimogemtum ttr- 
tijmatrimmu.wprtfat.num.o. A 
Statuto ftante, qitodfifilms moriutur intcf\atus,fcu ab in- 
tcflatojnon fuccedat ti macer.an filiut puptUus fmepu- 
piltari fubftitutione dcctdtns comprehendatur fub 'hne 

■ flatuto,adeo qudd mater excludaiur.cum fuis dtxlara- 
uombus.par.i.c.^jnu.iyvjaue 21. 81 

Statnto fi caueatur , qubd tntnor vigvitiqMtnque annis non 
poffit teSari, an tunc paterfamiitas maiori quatuordc- 
cim anmr,fed mincri vigmtiqmriqMC pupiUatiter fubfii 
\ tuerepofftt. cum euts declaratione .par. 2. cap. g. nn- 

mero2.%.& 4. 9J 
Statutoftantequddmaterfiiiosbabrat in poteflate, anfi- 

iia puptilaritcrfubAitucrepoffu.par.z.'. 1 c.nu.2. 97 
Statutum lcqucns dt mulicrc , qut tranftuii ad fecrmda 

vota, extcnditur adiilam qut tertionupfit. inprtfat. 

numr.io. * 
Statutum facicnt mrniicnem dehtrede ,anin bonorum 

pnjfcfforttocnm babejt.par.i.c.^.num. J. 18 
Statutum vel cr>n(uctudo,an indu< tre pojjint, vt captato- 

■ ri*votunt3svikat.par.x.c.i.nHm.i. 78 
StatuitmUriSemicrpraaridcbct.par.i.cA.nu.j. 79 
Statucim toquens tn catuvero, r.oncxtendttur adcafum 

■ fiflum qitoddcitarantr.tbi l rtnm 9. 
Subflituendi qui exemplariter funt, an in tliquo onere 

grauari pojftnt,& prttipui per fideicommifjumjpar. 5. 
CIp.J.BMM.l J. 12$ 

Subftitutiovutgtrit pluribus tnflitutis copulatiuifitQa, 
40% vno adeunte expiret.cum eius declaraitone . ibidem 
nnm.si.&io. 61 

Subflitutio vulgaris fatla perverba,fi neque Titiusjteq; 
Seiut htredcs crnnt, ad boc vt locttm babeat , mectff t 
ej%qu6d ambo non ftnt htredes. ibtd.num. \ 1 . 

Subfiituttovulgaris faSla vlurtbus (implicitcr in totum, 
«? vnitts adiiwnc exptrct uum im amptiationtbus c~ 



limitationibut.paT. I .eap. 1 7.»«* 7. 9. 1 1 .«5* 1 1. 64 
SubHitHtio vulgarit pturUfus infututis baredtbus ccllcfii 

ui faQa/ion babet eff rclum,n'ifi m perfona omnium co 

ditio veniat,quodampliatur.ibid.nu.io.vfqjie 36. 
Subftitutioin dubio fafla cenfetur nnn de pcrfonafttbilitu 

ti ad ftngulas perfonas infiitutorumjed pottus degradu 

fubflitutorum adgradum 'mftitutorum.ibid.num. j 1. 
SubflitMtio pluribusfaSa altcmatiui, iocum babet etiam 

ft condtiio vcniat in pcrfona vnius . quod deciaratur . 

ibid.num. 3 7.38.J9.40. 
SubliHutioft fiat boc modo, Tttium & Seium bteredes bt- 

flituo,quibHS fubflituo Catum:an vno repudiante admit 

tatur fubfbtutus. cum eiut declarationlbns . tbid.num. 

4l.42.c5-4!. 

Subflitutio tacita vulgaris comprehenfa in expreffa pupil 
Uri,an per aducntum pubcrtatis eximguatur,nonfecui 
quam ipfa pupillaris. par. i.c.n.num.i. 7 $ 

Subflitutio pupiUaris fi maiori,vcl extranco fiat, an conti- 
ncattacitam vulgarcm.par.\.cap.Z3 .num.l. 76 

Subflitutiopup'tUaris,quandofitmaiori,vel cxtraneo, va~ 
tetinvimfidecommiffarid fubftitutionis. ibid.num. 2. 

Subflttutio pup'tiUris,quid f1t.par.2xap. l.num.l. 77 

Subttituito pupiUartt,quotuplcx fit.tbid.num. 2. 

Subflitutio pupiUarit^an ex iurts riiore, fcu exbumanita. 
te &gratia introdufla d'camr.ibid.num.7. 

SubflituiiopuptUo ftmplictttrfaQa,ftin pupiUari ttate 
decefferit.an compendiofadkatMr.par.z.c.+.nM.a. 8} 

Subftitutio vuigaris.qua fubfubflitMticncpHpMofimpltci 
ter facla, fi m pupdlari atate deceffcrit compreMdttur , 
an expreffa feu tacita dicatur. ibid.num.^. 

SubflitMtio concept aper btcverba^quifquis mibibdres 
eru, fit htres tmpuberi filio meo#n contineat expref- 
fam vulgarem , vel exprtffam pupdUrem & tacitam 
vutgarem,par.i.cap.6.num.i. 8$ 

Subfiitutio m fuo bttrede facla per bfc verba.fi htrts non 
erit,operatur qubd inflitutio dicatur faSa fub contra- 
rtaconditione, fifuus volucrit effe bares , qund fecut 
cflinextranco.par.i.c.f-num.v. z\ 

Subftitut io vutgaris toUit JuiULtem.par, 1 . cap.a.nu. 5.19 

Subftitutio vulgarisper aditionem bfreditatit c.xptrat. 
par.i.up.i6.nu.i. . . . •. 6$ 

Subftitutio vnl^aris faflain vfufruUu^ eius agnitione nt 
expirat.ibid.num.f. 64 

Subilitutione in reciproca,vulgaris expreffa conimct taci 
tam pMpiUarem, quandorctiproca fubfiituiui incafum 
fpccialem vulgaris fubflitutionis fuit concepta . par. 1 . 
< ! ■•..•<" . . 6 

Subflituttones, qus fub compendtofa continentur, an ver- 
r bisgjmeralibus expreffc dicantur . cum fuis dcclaratio~ 
nibus.par.a,c.i.nu.i,z.& j. XJl 

Subfiilutioncs fidetcommiffaria,& vulgaris, quomododif 
ferant,par. \ . cap. 1 7.«*». 16. 66 

Subflitutioni an ftt locus, fi inftitutus in primo gradu po* 
tefl effe bcrrs.fed »0 eodcm modo quo defunSus voiuit, 
vtquiafuttinfiitutus fuutvei neceffarmtjed m tem- 
pore mortis rcperitur emancipatus ,vtl manumiffus. 
par.\ cap.\ojium.j.& ij. 4I 

Subftitutkmit Juc fpeius fuut,dire£la fcttket & obliqua 
inprtfat.nu.io. \..s\i..\ f 

SublUtHtioi.it obttque, feu fideicommiffif.p^ dut fnnt fpe* 
cietabuLnum.it. 

Subfluutums afpcUatione m flatutis, eiurn fidricom. 

m-jfaru 
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mtfitria tttnprel ir.ditur . ibidtm,m-tn t 2t. 
Smbflitkticnis rklgarisrerba, qkaminttrpntaiwntmac- 

cipiant. far.i.cap.jjmm.1. 17 
Subflitmtiomis rmlgarit rerba,fi btrts non trit.tafum de. 

ficitnus fatmltatis,nte non cafum dtficientis roluutatis 

tmpribendmnt. par. 1 .tap.i.num. 8. jj 
SubRitutmis rulgarisptmus tfftQus.par.i.t.s).nk.\. 1 8 
Subfiittiit inuieemplures, an inteUiganlur pro portionibus 
. heredaarifs.cum caftbus^mpliationibus, & declaratio- 

nibus.par. \.cap.i.num.j.4^6.rfque 17. 1 90 

Subflttuti , an ex potentia tranfmifjtonum ex l.cum anti- 

qunr.bus. C.de iure dtlib. & i.rnits.C.dt bis,quiante 

sper.tab.extludantur.par.l.tap.ynum.1. 21 
Subflitutiadtxtlufionem fi pattr & fitiks fimulmorian- 

tur, & quis ipforum prior drtejftrit , non conftet , filius 

prsmottuusprsfumitur.par.i.tap.i j.hkw.j. j j 
Skbflituto riamaperitrepudiansex ttfiamentobcredita- 

tem , Hcit ab inttjlato velit fuccedcre I quod quomodo 

procedat,rideas per extenfum. par.i .t.\.nu.z. j 7 
Subilitnto,an pr*ftraturpatcr,fiUo inftitkto bsrcdttatem Subfiitutio.efl fecunJa inftitutio.in prsfat.num. x. 



ex. 

ccjferit ,an in rimfideicommifft fubflintatnr .tum fuit 
declarationibus.ibid.num.9.1 \.& 12. 
Subflttuito pupiUaris in ttflamcnto hnperfeQo condito in- 
ter iibtros faQa,an valeat.per. z.ca.p. 1 : ./;:/.;. 1 o 1 
SubftUutio comptndiofa,quid ftt.par.a^t. \ ,»k. 1. 117 
Subflitutioccmpendiofa, anfit propria Jubflitutionis fpcm 

cics i ibid.num.2. 
SubBitutio compcndiofa , quot fubfiitutionet ccnimeat . 

par.Af.cap.zJium.1. 127 
Skbfiitktiorulgaris ,anin compendiofa contineri poffit. 
ibid.num.2. 

SubflitktiopupiUaris,anin compendiofa contineatur,cman 
do efl faQa vtrbis dircQis, feu obliquisjeu comunibus t 
feu ftt faQa in tota htreditate,(eu iu re certa parthula- 
ti.it 11 in quota bcreditatisjeu in qnota bonorum.tk fuit 
dtclxrationb. ibid.num. j. 6. 7. S. 1 2.1 j • 1 4. 15. 16. 17. 
18.19.20.2 1. ij. »42 5. 26. 27.28. & 39. 
Subsiiiutio tompendiofa dicitur , rbitunque fit fkb c on.il. 
tionemortis.par.^.cjp.^.tsum.2. 134 



rrpudtantc.par.i.cip.6.num.i. 25 
Subjhiuiorum , quando plures funt gradus, ptr aditionent 
primi ovtnts expirant.par.\.cap. 1 6Jium.z. 6 J 
Subfiitktunhan extludant filij im vita gramati nati,& fi- 

mul tumea mortui.par.^.cap.y.num.j6. 
Subftitutum, an exciuda.nl fiiij nati & mortui in vita infli 

tuti& grakAti.1bid.num.7S. 
Subftitutus prsfertur patri,fifubflitutks eft tcfiatori ma 
gis dilcRus.pir. 1 .cap. Cnum.xz. 27 
Subflitutus patri prsferturjn tacita repudiationt,quc re- 
fultat tx difpofitione lcgali propter filij ncgligcntiam 
& iapfum temporis datiad adtkndkm.ibid.nn. 1 3 . 
Skbflitutus patrem exclkdit ,filio antt aditam bsredita- 
tem mortuo, quod dctiaratur pluribus modis . ibid.nu- 
tne.ig.zo.rfquez6. 
Subliitutus,a)t ex tacitavulgari admittatnr, pupillo in vi 
ta ttftaxoris dcctdtntc.par.ucap. \ o.num. 18. 42 
Snbflitktus, an ex tatit*.vulgari adminatur , fi pupiUatis 

fit faQa vtntri,& ttan naftatkr.ibid.num.2 1. 
Subftitutus puptUo,an &quado fmt hsditate paterna ton 
ftqui pofftt pupiUarem htreditatf.par. z.c. 1 t.nu.\. 109 
Skbftitutks f -:<;■ > :■..;.;<• x pvfbua impuberis reftitMtmf 
in integrum aducrfus aditionem pctere poffie.ibid. nu. x. 
Subflitutns, an admittatmr ftfiiius non potefl de iure chidi 
' ndire, ftd fotum dt inre prstorio,petendo bonorum pof- 
feffioktm fetkndum tabulas, cum eius declartitonibus . 
p3T.i.cap.\g.num.i.6.'7.S.& 9. 7» 
Subflitutks^tn excludatur per iUum, qui renitper insae- 
crcfccndkpar. 1 . cap. 1 t.num.u. 55 
Skbflttklks ad bsrcditatem admittitur, quando hsret poft 
aditam hsreditatem fuit negiigens defunQtrolunta- 
tem perannum adimplere.par. t .cap. 1 6.num. 5. 64 
Skbfiituiksduobus bsredibus inilttktis fub tonditiont da 
tusyft vterque hsresnonerit, non admittitur,nift ambo 
bartdts non ftnt.quod amptiatur.& dctlaratur.par. 1 . 
wp.17.Hkm.2j. 25. 17.28.^29. 68 
Subflitutiorctbh dirtQit impuberiin poteftatenon exi- 
ftenti faQajm in vim fidcvommijfi vaieat. par.z.c. 1 o. 
num.s.. 98 
Skbfiitktio vcrbis dircQitfaQa maiori feu extrtnto, var 

let in vim fideicommilji. ibid.nkm.%. 
Subfiitktio JuQu maiori txprcjfe, fi m pupiUari tttate dt- 



Skbihtuitofitin bsrtdts infiituiione,inltgatis, in fideicom 

miffis,& in donationibus caufa monis.ibid.num.4. 
Subflitutio t efl vcrbum gentrale.ibid.num. j. 
Subflitktio , tft ft tundo , vtl viteriori gradu faQa hiflitu. 

rio. ibid.num. 1 2. 
Subliitktio,an fit proprilinltitktio ? ibiJ.num. 1 1. 
Subfhtutio fideicommijfaria ,an proprii fkbjiiiutio dica- 

turiibid.num.zz. 
Subflituto , efl verbum commune, dircQas, &fideicom- 
miffarias fubflitktiones comprchendens. ibid.nk.z } . 4 
Subfiitntio Vklgaris,quidftt.par.i.cap.i.num.l. $ 
SkbHitutio vulgaris,qkOtkplex fit.tbid.num. i. 
Subfiitktio vulgaris & pkpiUaris.qkas breutloqua & to- 
pendiofa cmptcQitur , verbis generaiibusexprefle di» 
euntkr.ibid.num. ; . 
Subfhtutio rul%arittacita t quid fitJbid.nunt.%. 6 
Subflitutio rulgaris in expreffa pupiUari contmetur, & di 
citur omnino tatita.ibid.num.g. 7 
Subflitutio tacita rulgaris no tontinetur fub pupiUari ex- 
prrpa,qnando pupillaris fuit foQa ex mteruaUo poft 
tefiumentum patcrnum, cum alijs declarationibus. ibi. 
nunte.\2.rfquc tg. $ 
Subfiitutio rulgaris.quspartim tatita,& partim exprtf- 
z faditalur. ibid.num. 19. 

Subflitutio rulgaris faQa in rnum cafnm.ftbsrts effe no- 

luerit, an porrigatur ad aiium cafum , fi bsres cfie non 

potuerit,relccwntra.ibid.num.2$. 7 
Skbftituito rulgaris in iegatis faQa in caput noluntatis , 

an trahaturad caput impotentis.cum aitfs dcclaratio- 

nibusjbid.num : r.i /'.:«- 4 1. 
Subfiitutio vulgaris cxpreffa conitntt tacitam pupiilarem. 

par.i.tap.w.num.i. 44 
Subfiitutiorklgaris expreffa faQacum diQhne taxati- 

ua,nonton:inct tacitampkpiUarem. ibid.num.z. 
Subftituth ritlgaris fi fiat imparibus perjomit fepiratis » 

an comprchcndat tatitam puptllartm. ibtd.num.j. 
Subfhruti ir ilgaris , an tontintat tatitam pupiUarem , ft 

txtatftatutum qubd teflamenta ad itteram imteUigan- 

turfrout iaccnt.ibidjtkm.'7. 
SkbfHtut\o informis contiutt tacitam pnpiUartm , etiam 

ftanteflatkto, qnhd tcfLmcnta ad iitcram inteUiganlur, 

promiuccnt.tbid.ttkm. 1 0. 

Subflituiio 



Indcx. 

Subflitutio exprtffa rulgarit nm cmptttjendit tacitam puberi, an fit mm tempote ftieicmmiffaria. eum fitir 

pupillsrm.fi eidm cut faQa efl ruigarh,fa8* eft etia declarstim'tbHS,&ft^dectnamitibks.par.^eap.\ i. ' 

expteffapMpiusrisfHbRitMtio.ib'id.tiHm.\\. nMitf.i.t.Vffte \%. ijx 

SubfittMtio rulgsris tacita cmptehenfa in expveffs pupil Subfluutio Compentiiofa per verba bbtitfua faffa,om>n tt 

■ lariianadbonapupiUitrabat*rfar.ix.i)joi.2. jj pore efifide'tcmmiffaria.par.^.c.\o.nu.i. 169 
Subflttutio vulgaris taitta , atttontrs matrm admktarur,. Snbftitmh Compendiofa ptr vtrbi bbUana fafla,sn ctmti 

ibid f mtm.A.- J4 neatvHlgarm.cumfuisiexlarstiotiibus.ibidmttnmc- 

SubflitutiopupiUsruconeeptafubvnsa>nditione,vipuat\ r-z.x.c" 4. 

fiinpuptUnriaJatedecefiritfubfliMtatm^continet SMbftitMttorTvproca,quotMp^ftt.pit.t.c,2^.\. 10* ' 
expreffamvHlgarem.ibidaiuUK6. ' >,.<mv«s.iT SubflitutioTeiiproca % quibMsverb'uconcipmur:pttr.^. 

SubilitMtiovMltarisin vuMmcafum ffrecialm ey-indiui- cap. I 1 }.!»*. I.i.}.r> 4V ■'■ ' ' ' : ib# : 

duum,puta ft natus nonfuerit^ontepta-.comprehendit SnbflttHtioimparibuspertn^Jhtficla^and^tcaturinrito 

taciteomnet atios cafut ruigaris fubftitutioms .'Atd. quedirc8a.pat,t.c.\ x.nu.x. ihj 

nume.11. SHbflfamfideiummiJfatiitotpxenr 

Subfut»iov4garitpirtim tatita&partimexpnffa, Vn . mteUigatur de proximiorbus trflatorit.velbfrcdisgta 

admittatur ccntra matrmU cafum tadtum. ibi.nu.o. • ustXpar^, c. ix.nu. r? «-V r Av -Xk - ' : iV'< ** ^'■'•ftf 

SubflilutMruigaris,an ufaiexifitntlmfuitst%ct>f%sj Subilitutio compendiofa vcrbis.dircQh d pagano facla , 

dectsrationibus. par. 1 .num.z. j.8-9- 1 1. 1 2. n->6. 1 7. an pofl pubttnttm iurcfideiecmmfjifubsiincatkr. tu 

18.19.22.1}. 14.25. \ '».'$'«'•- rjs6 fuh ttectarat'imbus.paT.4.X ^.n^.i.^ s-^u.\t. 7 

Subflttutio tiiua,qnx cx iure accrefctndi taufatut^tn :el ■ \ j, 14.16.1 i9.20.JlV2 ldt 

latfuitatm.ibuUium.f. »v. . 58 Subftimiomtrerbhconctpra.tiUandocunqutfitiusmeks 

Subftituito vutgarh, qus tflfub empeni'tofa,non tcUitjui detrfftrit ftne liberisjego Tkio ornnia btm.t mea, an fit 

tatmjbid.mtm 7. omni tmpore ftdeitmmitjjtia.p.tr. 4 ,e. v.ntt. 24. 1 6$ 

Subslitutiotacita ius acaefceniiexctudufum eiut decia Subfittuitovlirapupillartm sttiteman cxiendatur,ftf- 

i ratione.ibid.MHm\i.er 7. .-.' ; IhimpkberifubftituJtur.ftfmetiberhJeceflrri:. par. 
Subfiitutioinuatida } animpcd'iatiusaccrcfcendi.ibt.nM.%. ^..cap.w.num.xg. 1-74 

9. 1 4. & 1 5 . 6 z Subflitutio vulgarh vnita cttm iure accrefcendi an tranj- 

Subftitutio non totlit ius atcrejcenii , quando ex conieffu- niiltafur a/thsredes.p.ir. 4 .< . 1 a nHm.x 7. 17 

rh pottflxdiqudiiter appsrtre de contraria teftatorh Subflttutin compendiofs an moritme infiituto vimo tcslA 

.roluMtaU.ibtdja1m.17,- . ^rr. 6i • tare.fiattjdi>citamre/fec7uT*t!j>atis,quamrefptft> 

Subflituito vulgarh impeiit ius accrefcenii .par.\. cap. fiieitommiffdris , tr pupittatis *tkm fuis ampttafitmi- 

• 1 s.uum.i vxnxni :»^;iu^ wt^v^' •:. i i$\ \ bus fr de&araiimibus vMtWpW.^.cap. i ^.ntnn ',-21. 

Subfiituiioindubiapotiusintcrpretandaffldirefiajquam vfqucyj. Mt,Ti.WM \%o 

prccaria.ibii.num.6. Subflituticmeiireilamilitati cxducatahtrcditas deltotui 

SMbflituUopert}MverbacmcepUt t TitiHminflitMo,& hic tur ad deucnicntcs ab inteflalo ipftus ttHattjrit *jp#»H 

uium fubftituo, an dttatur vutgaris tantum . cum eius ad biredes primi inftitMlt?fe3 Jadtttato flieicommifo 

dcciaraitone.ibiiMHm.2.tfr 9. hsreiitasrmanetpcnes djriFloinflirutum^tiufhf 

SubflitmavMigant^pubusveihiscouciputw^ redes.pas\a,.T.%.nu.tS. lf.i 

ZJtume.t. .b.»a.j.^:^. . 14 inSiibflttnt'wne,quarJiipp^Uurth$\r\yer!<u>n'viper. 

Subjittuito xmptndhfa vexbis dirtOha miiuc faiia m. fona ciufim,fcilictt cdmntnne>& direBum , quomoio 

fra pubertatcmvaletvt puptlians& pofica vtdire- tntetiigatHtipdt.^.c. 1 i.mtx, i$i 

CtamiUta.rh.par^.c.%.mt.i^ i>$ 'mSHbftitutioneiVbtmperfonaeiMffmdupfexverbum 

Subfiiiutio cmpcndiojA verbis.dirttlis arniUttfaBa , an appofttum fuit,commune & ■ i'trefium,erit in eleftione 

pcfl puhtrtatcmikrc dtrtiia tmiitawis valeat.ibt.nu.i. fubflituti vcnirevcl ex di&ifdjvtltx fiieicmmufa- 

Sttbnitutio compendiofarerba obUquhirmlite (a£ia,om ria.cumfuis amfLaitonibut tlmli\itidnibus. ibid. nu.2. i 

,n:Umpcrct$ fidtMmmiffaridjbid,nu,\i. 4.5. -..-.8. *.* 9. .f3BC£.Tl > «nwtflii 

SubfittHtio evntptndiofa verbh communibus dmilits fa- Subflituacnes pupttlares fubretiptoca toutent* , aitero 

Sa pofi pubertatem, an iure diretlo vaieat. ibinu, 1 2 . d etnie tmxnitpato^n txpirenttfeu remaneant in pttfo 

SubfktUttoconcepta fub iupltci coniitionc aiternatiua,vt ■ na rctemi in poteftate- cum decUrationt . fxr. 5 . cap.r,. 

fihsresmeusfmefiti}s,velfiliifintfitusdece{Jerint{Mb n;w. 4 .c->2. • '20\ 

■ Hhho Caiumjin onus iftiun#ummdJigatuf folihstrt- \ Subfututusiuandomoritur amtequ.lm mftkutus * 

ii inftttuto fub iupUci tondittone,an etiam liberis m to teaqudm fubflituftoms condiiweueniat , extiuguiluV • 
•.diitOHcpofiits.par^.c.\\jtu.i\. \i\ , ■ qnodpmtdtt fuufiiio txtrsntut,fiutatiquitexde- 

SttbfiUuito bradloqua per patrminudkiHit duohusim- fcendenttbus/ubiiitutut f>terit,.par.^.c.\^.nu.\ .2 .ih 

pubcribut fittjsin poteilate exiflenitbus faOa, a» canti.- \ f>hs ieui.irattonibut.nu. 2 •,.,<- i>.. * ' ■ •••"^jjT 

neat dircQas fubflitHticncs.par.^s.lcxMu.o. %9j"J Subftitutus.an cjpiitfrMtlksrepertorinbsredttateirfU- 

Subilitutio fiicicommiffaria, qus in reciprocacontinetur, torh tmpore mortis eius , an repertos temporc mcrtis 

anpubertate fmiaturibid.nu.io. barrdhinftttuti par.^.c.%.nM.^. 1 5 5 

Subiiitutio rcciproci faSa pcr bsc vetba,vulgaritet,pu ' 'subfiuutMt sn admutatur , qnando hdtes otdinit & ad- 

pilLrher, c~ pcr fiicicomnuffum , an aiboc vtf k cct di uerfus aduionm tfl in iniegrumreflnutus .par.\rcaf-.- 

pofftt,fit neceffe,qu6d mnes concurrantjbtdjau. \t, \ i.num.x. 70 

Subflitutio Compendiofa, qutfitpcr vctba cmmunia im Subflitutus ft bsret aducrftts aduionm rtftituatur,an ae 

• '.' "A iure 



ianrr ctuiTtJeu detureprttcthaJnrittatur. ibiijium.f, 
Subflitutus pupiUaris jtu vulgaris , qui eft bxns b*re~ 

du cx iudic.o ttfiatorit , an admittatur ptr bav verba , 

qui{qH'umihibdreierit.par.2.c.6.nu.2, *$ 
SubiHtutut extmplaris d patre , anpt afcratur fubflituto 

d matre in bonis pattrnis.C quii in bonit patermt.au. 

io.6* q uii in bonit aliunde quafuit , num. i 1 , par.j , 

tiume.o. 11 6 

Subflitutus ab auo, an praferaturfubfiituto a matre.ibid. 

vumtroiz. 

SubfluutHt, d Jilijs quomodocunque legirimatit non exclu 
ditur,quando d tejiatorefuerunt prolata verba gemina 
ta t lcgitimam fobolem fignificantia. par.a-c.^.num. 5 j. 

Subsiuutus ,an cxcludatur fiiio nato in figura matrimo- 
mjjibid,num.^6. 

Subfltutus an prtferatur fifco fuo exiflente indigno. par.i. 
cap.i.itum.i. 34 
£f an fidcicommifarioiuftitntorcpudiante. ibi.nu.io. 

Subiiitutuspotcfl adire inttrim tf> fpet efl, inflitutum per 
rtflitutioni m integru admltti pojfe. par, \.t.a.nu. z.18 

Subflitutut an intra tr'ietmium,qubd Seiusbtrtsbabtt fa 
cuhatcm rcuocandi fuam abilineniiam,& quandofub 
fiitut.o mm tolut juitatem admiltendut fitjhid.num.6. 

ad Succtffioncm vbi quis aiterius occafione vocatur,iUo 
vtente iure fuo,pcrindc efl ac ft vocatut non fuiffct.par. 
l.cap.\g.num.f. 73 

T , 

T^lbula pHpiUareti"» ex aditionc qua fit ex taeita vul 
garitonfirmentur.par. \ .cap. 1 ?.w«.8. 54 
Tacita pupillaris corura matrem pomgitkr,primo,fi ante 
teflamentumieftator dixeritji filius mcus morietur^ncL 
Um,qu6d mater eius baberet vnum obolum. vbi plu- 
ribut alijs modis.par. v.c.izjtu.\a.& feq. $ 1 

Tacitum,quando conimetur xqui principaiiter i & non ac 
cefforiffub exprejfo, & ahundeoriginem trabit , tunc 
exprejfo vitiato,non vhtatur tacitu.ea,p.c.z\.nu. 1 . 74 
Talcs , an cenfeantur iUi qui pro tJibus babentur quo ad 
ea eitam qux de iure ipeciali funt.par,zu.$.nu. 1 4. 8 1 
Teflamentum,an fumcrc pojjit yircs dfecundo gradu Jub- 
(litutionis exprefff.par. \.CAo.nu.i.& 5, 40 
Ttftamentum,an fumat v:rtsdjubjUtutione,quanio eija 

t/j fu'lt,qui aiii.ik(N) nontrat.dntl.nu. 6. , 
Ttftamentum,m quofilius prxteritui fuit, an dktturipfo 
iurtnkUum,par<\*,\c},nu.a,. 73 
Teflantentum patcmum& pupiUarc , an fit proprie vnu 
teflamentum.par.ix.^jiu.i. .0 T> .J.T.i.».M 
Teftatorfiiicax-fiUkm bttredem injlituo : & fihxres non 
erit,volo vt bxreditatcm meam Titioreftituat: an ifla 
vulgaris.feufideicommifariajubjiitutiodicatur.par.u 
.€tp.i.num.t. t4f 

TeHator^anprtfumaturplurcs heredumgradus facere 

. volmjfe.ibid num. 1 o. 
Teflator, anpoffit monaftertum in vniuerfo cxemphtritcr 
fub%tutre,cy filiosinre certa.par.i.c.ynu.6. izi 
Teftator cenfeturmaioremaffeclionembabereai anima 
qua aipofleroui etus declaratione.p.a.cy.nu.6.\ j 6 



Indexi. 

Teflator habens iuct filiot tx printa vjeort,& ducs ex fe : 
. cknd*,q*os iniiituu,& inuicem fubfluuit,an rno reptt 
dianu frater vtrmque conmnQui prttfetatur coniun- 
0u ex vno latere ttntumxum Juis ampliationibus.par. 
^.i.<^nu.z }. 4.5.6' 8. 104 
Tefiatvru voluntas vbitfl apefta, rerbum alias obiiqui 
& precarium^ireBum euadit.par. 1 .c.z.vu. j. 14 
Teftttorii difpofitio in dubio cenfetur contordare ci l.di- 
Jpofiiwne.declaratur.par, i.c.6.nu.f.& i&^gt» 26 
Tranfmiffioiure fuitaiu,an locum babeat ftante fubflitn- 
to.par.x.c.^.nu.x \. JtK ,,. 25. 
Tranjmi(fio,quam facit monacbui dcbxreditateno adtu, 
poft eiut mortem ad mmaflerium^xn lotuni babeat fian 
ttfubfliluto.par.i.c.y.nu.\i. 34 
Tranfmiffio quandofiataibarciei.p a..c.l^jiu.i%.ii% . 

V 

VErba,quafui natura fujpenfiua funt , fi proferantur 
ab eo qui dclibcrato tmtdo vuitaQu cxpiicare, elfi 
ciitnturdifpofitiua.par.i.c. 4.1:4. iz. . n 
Verba,quando aiiquo moio pojfunt impropriari , cjr ada- 
ptari , nunquim rtferuntur ad cafum , in quo difpofuio 
nonpojjit fjiri,Jeutnuii!ucfJit.p.ir.\.t.io.ni4.t( K 43. 
Vcrbatrabuntur ad fcnfum improprium/t nonpojjnnt m 

.pyoprioverifiMi.ibii.njim.). 
Verba iUa, fi baret trit, in pupiilari fubSiitutiont an fnt 
uttejfat'ia.par.2.cap.a,.num.i. s ? 

Vtrba pro atlut fubflentatione iebcnt impnpriari . cum 

. eintdtfiaratione\parjz c. 1 o.nu.6. 98 . 

Vabtobliqua ingenere & ipecie qua.ibii.num. 1 1. 
Verba communia in gencrcj& 'mjfecteatt iicanturjbtd. 

nume.\6.vfque 50. 
Verba communiadirtHam fignificant tantum fubflautto- 
ncm,quandoe'uaddtta fmt vabaditeSam fubflitu- . 
tionem ftgnificantia.ibid.num. 3 1. 
Verba dubia debent applicctri tlli eXtremo, quodeflpoten Z 

tius.par.a.cap.\ijiH.(>. \yz 
Verboru proprietat quotupitcittr fumatur.m \)fat.n.z 5. 4 
Verbunf^onimeturjanitruitet propriam vocabuit figmfi- 
cationcm.par.\.cap.).nu.6. iS 
V erbum/xecefjcrit , an tntnorte ciuili verificetur . par.a, . 

cap.6.num.i. j 34 

V ahnm,quandocunque,anfit in compcndiofafubflitutio- 
ne nctejjiirium,par.ajtap.^.nu. h eod. 
Vittato cxprcffofii vitiatur tacilumji nen accefforiijid 
fquipiincipafocrventxiT.par.\.c.\Oinu.z\. 4J 
Voluntas tefiatorit non minus prcbatur exailu inuaiiio , 
& minus folcmnt, quam exaffu vauio.par.\.cap.\t, 
rmm.\o. 6z 
Voiuntatetdem efi m toUtndo maSu inutili, ficut in aQtt l 

viiii,ii>id.nurti.\ i .c" 14. 
Vfuscommunit praualet proprit verborum ftgnificatio- 
ni.par.\.cjp.)jium.\i. 81 
Vfut communit,de quo lurifconfuitut fidem facit, attendi 
itbeietiamin matcria penali & corrcCIoria.tbi.nu.il, 
Vulgarit 6" pupiUarii fubftitutionii iijferftia ratto. par. 
i.tap.\7.num.z6. 6S 
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S V M M jt i\T V M. 
t SpreierumcovitiiontprMctderedebet cornitiogeneri. 
s S»bHitHtio,enfecMnds'm(litmio. 

I Vifjin.tia vt bons ftt , debet rjfc gencralis , & cum fuo 

diffiiito conuerti. 

4 Subfttulio fir in hirtdistnfltuwntjn legatisjn fldei. 

commiffit.ejr in donationibus caufa mortis. 

5 Subflitutio^efl verbumgcnerale. 

6 inflttunvtrbnmytsigentrale. 

7 InieUtBn < i.qutrtb^tur.j. fi.ff.de milit.ttfiam. 

8 TeRes drpmentet aliquid fatlum effe tempore ftcundi 

bcUt,torMm faiuantur , ticit lUud tcmpore ter- 
tij, vel quarti beUi, tffttlumt ucnt. 

9 StatMto fiante, ftu tttnfMttudint,qnbd primagenitMs ex 

prrmo matrimonio in bwonia fucccdat, fi'ius primo- 
gtnitusjecundi matrimonij, cxctudu fjliumprimo- 
gcnitum terttf matrimouij. 

10 Statutum loquens de mutiere , quxtranfiuitad fecun- 

dx voUyCXttndttur ad i!Lm,qux ttrtionupftt. 

I I Vrimut appcUai tt,qui pofi eu^qui txctufut efl.vocsf. 
i 2 Subflitutio,efi fcjo,vel vttenori gradu faQa mfittutio. 
I { subslituiio,an jit prvprii infiitutio i 

JA-Tate jtcundum quid,non dicitur proprii tale. 

j 5 Dijbofitio cbdbnaHt,nb drftmplcx,& fpni difpofitio. 

1 6 'DiBii,&,inter diuerfa ponitur. 

1 7 InteUcSus l.muLier.i '.fi.ff.de conditjnflitut. 

I g Condttio, quando informa tpccifica adimptcri dtbcati 
19 Inflituo, efi verbum gcnerale , quod tam ad dirctlam, 

Judm ad obliquam inflitutioncm rtfttri pottfl. 
flitntiams du4funtfpecies,dire8a.f.& «bhqua. 
s l Subfiitutionis obUqfeufideicbmtjTMf <lue sMifpccier. 
2z Subfiitutiofideu6miffar'ta,an proprie hibfhtutio diatf 
2 } Subihtu , , cfi vcrbum commune , uw <.;.:< , <Jr fidei- 



temrniffarias fubflitutionet eomprebendens . 
24 GhjTtditlum Ll.ff.de offi.proebf.quomodoprotedatt 
2 5 Vcrborum proprictas fumitur vet a diffimtione, vcl ab 

ttymologia,vcl »b aMthoritate. 
i<5 CenMs iUudduitur , cuius figmflcatio apta eflcomprc- 

hendere plurcs resjntcrfe ipeciediffcrentcs. 
17 Spccies proprii mfunt fuogtncri , eJr genus proprii de 

fuit ijftutbus prxdicatur. 
28 SubjttiutionuappeUationciniUtutu , etiamfidcicom- 

mijfaria comprttiendiiur. 

PRuCFATlO. 
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ffa& ^ C * £^/Y^ V A M vtilis , qium ampla , 
"wtypjCSrV^lLB? quamq; ncccflaria (itSublti- 
r^il TSv°V v"i> tutionum marcria , ipia rrrti 
magiltra cxpcricntia docct: 
lixc ctcnim matcru iuoct in < 
IV ^\jXu-CiPy^l fc in corporc iuris , vr mare 
^^^ ^S^Km^J f Occanum, quod torumcir- 
cuit orbem: et\ dinScilis,cV 
idco vtilis : nullaenim finc maximo commodo datur 
difliculras. Et hinc AlbcricusdeRou. maximuspra» 
dicus, in n ibi ti. dc vulg. cVpupili. fubjlirur.valdead 
burfas Aduocatorum vrilcm cllc aicbat : & cum hxc 
materia lic dc pcr lc notiiHma, non cgct commenda- 
tioncidcoq; in prarrationc vcrbanon eijciam.lcdim 
mcdiatead propolitum noflrxintcnuonis dcucnien 
do,Tracutum idum in duas diuidam partes : In pn- 
maSubiticutionisdimnitionc, & diuilioncin tracta- 
bo,acctiam, proptcrquul Aicnt niucnta, dicatn: In 
4ccu<li dcqiulibct Subftitunonis (pccic panicubri- 
tcr ^diuilim difpur.tbo , nccnon aJiijuas coiitluiio- 
ncsdciubihtutiouibnsin conimuni rcfcram. 

; 1 A Tracti- 
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Rattarurus itaq; profumii Subfbcurio- 

ntsma:crum,irm'cafx)riuirc6fjlri fcn- 
cenriara in Lj.fF.li ccn.pcr.Tqu$ habcr,q> 
ad cognitioncm (pccicrura , pr.iccdcrc 
dcbctcogrtiuo gcncrum . &cum illa lic 
oprimaproccricnrli mcthodus, qua primodifhnicio 
rci, mox ciusdiuiiio ponitur , & dcmum excmploru 
firexplanatio, vtperillarex.dicit Iul.in fj.in priruff. 
dc tuit & iurc. idco pnmo quid fic fubltitudo , dice- 
nu: . : & dcmitm.quom tdo diuidatur , cxplicabimus. 

Subftiturio igitur.vt ad pi irnura rcuer cammvfct]; r 
lacitnda infticucio.iu cam dimniuic AccarLm rub.tE l 
dc vulg.&pupill fubft- q ucm icquuu fucrunc Docto- 
rcscomiiuihircrinl.j.rLcod.ik.tn priuc. fial.&abj in 
rubr.Cde impubcr. &alijs lubftitut. Nicolaus a Nea 
poli, Ioanncs a Platca, Arct.Port. & alij cgmmumtcr ; 
in rubr.Inftit.de vulg fubftir.qux diftTnirioprobatur 
inl.prccibus.Cdcimpube.& Jijs fubitiuuvrnlmpc 
ratorfubfticucum appcllat fccundum hxredcin, &in 
1. ab omnihus. §. cum quidam ff.deTcg.j. fccundum 
vnum intcllcCtum,&inLncq;.f fi.ft.dtjhiilic, tcrtatn. 
Concraluncciiffanitionem, Arct.& alij m d. rubr.ff. 
cod.plura opponut: nos vci6 vnico fundamcnto pm- 
niacompfcdcmuri quod cftralc. Omnis-drrhnkio, • 
vr bonalit.-fdebct dlcgcncralis , &cum fuo dimnito 
conucrci. 1 J. $.j. rtdcdolo, & Doctorcs in l.j.in pnnc. 
ti.ii- acq. poll. fcd hcc difhnicio non cft gcneralis, & 
cum fuodifhnito nonconucrcicur, vr prubabo , cr- 
g< >|).cc diifanirio non cft bona.Minor prubacur cx 
plurtbus. 

Pnmo f ubftirutio |non folum fit in hxrcdis infti- 
rurioncfederiam inJcgaus.infidcicommifTis, &in 
donacionibus caiiiarnortud.vt hq rcdibus.ft.de lcg.x. 
L ci cui.fT. dc donar. cau. raorr. & L vnica.$.(in autcm. 
Cdccaduc.rollcn.fcd lcgara, fidcicommitla,&dona- 
tioncs caula morns non polliintdici (ccundx mftitu 
tiones,tum quia vcrbum ilhid , iuibtuo, ati harrcdis 
tantumdircclam inftinitioncmpcrnnct. Lj. vbiDo- 
ctorcsomncs.ft"eod.tuiT),criam, quiantuiuc particu- 
laris lcgati , &donation"caufa mortis difFcrra ritu- 
lo vniucrfalis inftitutionis.l.his vcrbis.ff.de hxrcd.in- 
fhru. & Lcogi £gcncralicer.ff. ad Trcbcllia. crgo difti 
nicio tfta gcncralis non cft. Huicargumcnto (omirTis 
alijsrcfponliontbus.quxnon iubltitunt) rctpondc- 
tur,quod verbum, ibbftiruo,cft vcrbum gcncralc, & 
dicinirellequxdam fubrogacio.omnctcnim, quod 
inaltcrius locum fuhrogarur .dicirur fubftitucio: & 
hinc eft,quod pccoradicuntur fubftiruca, excoquia 
in locum aliorum pcconim ( ufhciuntur. 1. G grcgcff. 
dcleg.j. proindectiam arborcs fubftirurx dicuntur, 
cum in locum (cncfccnrium , ali.r fufhciuntur. 1. ar- 
borec,& l.vcl inutilium. ff. dc vfufruc. Pra-rerea actio 
fubf tiruca dicittrr, qux in locum alrcrius f iicccdit , & 
fubro^arur.ludcx iubftiuitus intclligitur,qui in lo- 
cum tUrerha fuccedir: & cucor fubftitutus , qui dacur 
in locum alccrius turoris. Lin fraudcm. $. conduttor. 
fF.dc iurc fifci.l.j.$. lixcactio.ff.fi quis ccftam. hbcr cC- 
dt iull.fticr.Lfin.ff quod cum co.l.cum apud Scmpro- 
niumjfE iudic. folui.& 1. ruroris.$. in cum.fi" dcadmi- 
niftr.cucor. &(iccumfubftirucioficvcrbum gcncra- 
Ic comprchcndens omncs rcs.omncsquc pcrionas, 
qux in locum aliorum , quoquo modo fubrogatur : 



confequens cft, vt coraprdicndarcturn lcgara,ficki> 
commilla, &donarioncscaufjtnortis. Similiccr vcr- 

6 bum.tnllituo, -f ejl vcrbura generale, &omncraor- 
dinattoucm , liuccompofittoncm lignihc.it: & hinc 
dicimus infiitutas actiones. Lj. f. dcindc. ff. dcorig. 
iur.& inftirutas obliqationcs. L cx hociurc. fi. dc luft. 
& iurc.& lic inftirucrcnil ahud cft, quam compone» 

. rc , fiuc ordinarc, &ad quamcunqtie ordinationcm 
rcfcrri poccft. l.apud Trcbariurn. ff.de aqua plu. ar- 
ccn. His fta.ittbus rcfoluiturargumcntum.lcgarUm, 

- .-fidcicomiiulliiiu , &donatio cauia mortis dictinuir 

jjnrticudoucs»& : ficrc^dicitur,iiifbtiioIcgataiiurn J 
hdcicoinmillaiium, lcu donatarium:& inilirutio rc- 
fci tur ad tplo$, nbn ihjuidc vt hxrodcs ; icd vt Icga- 
tarios, fidcicommitlarios, vd donacaKos: & quando 
joUj fubtogaiuur in locum iplorum,dicuncur pro- 
pric liibrtituu : vhrlc in lcgacarijs, fidcicommillarijs, 
& Joiuunjk cadiciublticuuo, qttx propric duttuc 
fccjniuinlliiacio.Exfupradictisigicur coitacquptl 
fubrtuutio, cftlccundaiiilhtutio, liuchoc rcfcrartfr 
ad itirtitutionem hxrcdis.tiuc lcgatanj, fiue fidci- 
coinmiirarij, fiucdonatarij, fiueadquamlibct altam 
ordinationcm.NccobftatdictaLj rT.eod.quuibi vcr- 

• ibum,inftituo, ulcoiignificath«rcclis/n{h'rutiorvcm, 
quunon limplicircr, (cdcumnarrcdisadiuncto po- 
iicumfuit. Nccobftatqubd diucrfi fint tituli , quia 
pcr hocnon infcrrur, qum vcrbum, infticuo,in gcne- 
rcfumpcum, quamhbct ordinauoncm non iignifi- 
ccuin quolibct cnim ticulo particulariter, & ljjcctfi.i 
tradacur nuceria, &iicin ticulo,dchzrcdibus infb- 
rucndis , cradatur dc hxrcdis inftirudonr. in uculo» 
dclcgacis.maccrialcgati narracun& in dculo, dcdo* . 
nationibus cauia morns, paruculariccr dc ipiis do- 
nationibus lcgcs ordinantur. Vndccx hac cauia pro- 
pter titulorura dtucrlitatcma illado icu argumau 
tum ficri non potcft. .. • 

Sccundo probatur minor per tcx. iu Lquxrebarur. > 
$.fin.ffdc mihc. rcllam. iunctaLlicct lmpcrator.fT.de , 
lcg.j.vbi cft fccunda iuftitutio,& tamcn non cft lublci 
tutio.vc ibi Glof. Kart.& Bal. allcrunL exquoconftat, 
dtftiiuuonc cuin fuodtfhnico noconucrci.Huicfun 

7 damcnco rcfpondecur.q, fccundainftimcio, fdc qua 
ind.$.ci.cft propric fublticuuo, quod prolia? pcr ccx. 
in Lnulcs itxrl.de miltr. celta. Nccobluc, iiducris, ft 
idvcrii cllcc,(ci]uciccur, q>lcgacaabillo fccudo loco 
inftitucolia:rcdcrepcctcaccnlercncur,cum a fubfticu 
to lcgaca repcti cctcacur, qux ab inllicuto fuerunc re- , 
lida^LUtoet Impcrator. fcd cofcqucns cft falfum,q.a 
ab illu fccundo loco hxredc inftituco, legata no intcl- | 
hquntur rcpctita, vt cxprclscconftat in d.$.fi.crgo fal 
ftun cft ctantcccdcns,& licqt illa fccunda inflituuo, 
dcquain d.§.fi. litpropricfubrticuuo.quiarhdcrur, 
q> d.l. liccc Impcracor , & licq» lcgaca rclicta inrticuco 
ccnfcancur a f tibrtituto rcpcuta, proccdit, & locu ha- 
bct in vulgari fubrtitutionc, & no in dirccta fubftitu- 
tioncmilitari.dcqualoquimrtcxt. ind.$.fi.&q> veru 
fit,dichi $.fi.loqui indircctamilirari: pacct.quuvul- 
garis fic fub cotJiuonc, fi hcres n6cric,& poft aditio- 
nc hxrcdiutis locu no hct : n.t polhj quis ruic hcres , 
n6p6tdircct6fubftitui,niliimilitc,&appcllaturdi- 
rcctamihtaris.Lmilcsita hcrcdc,&Lin fraudc. $.mi- 
lcs. rtidc militari tcrtamcto.icd in d.$ .fin.fcciida infti. 

tutio, 
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nnio, k u potius fubftirutio, non fi r fub condirionc,(i 
kercs noncrit, &ntpofthxreditatis adirionc : crgo 
noneft vulgaris fjbftiratio,(cdducclamilitaris, & 
inter vnam &abam iubftitutionem diffcrcntiadl, 
ejuia in vulgari fubuirurioncccnfcntur rcpctita icga- 
ta i fubftituto, exduplici rationc, &prima dt Nam 
fi rdr.no r inlhrutum.quem raagisdilexit, voluit prz 
ftarc lcgatum.quantd potius (tibftitutum, qucm mi- 
bus dilcxici. Pubiius , m finc.rEdecondit. & dcmon- 
ftrat. & (ic fi inftitutum grauauicmulto nugis prcfu 
tncndum eft.grauare voluiiiefublhtutum,quemlon 
ge minus dilcxit,argd.lulianus.f fi.lf.dc cu.-uh t.cc de- 
monftrat.qu2 ratio cdlat in dirccca nulitari , quiacu 
inlt i tunitn ad tempus, lublUrurum vcro fimplici tcr, 
& lic in pcrpctuum (eriplcric hrredem.mulro magis 
ftibfhtutum dilcxille vidctur tdtaror.quam primo lo 
40 inltirutum . Secunda rario eft, quia fubltiturus in 
loaimdcficicnrishircdis fufridtur, atquefubroga- 
tur,& ideo lcgaraa fublhmro rcpcnu cclcntur : fub- 
rogatus.n.retinct natura dus, in cuius locuiubroga- 
lurcum omnibus quaiiranbus , & codirionibus eius. 
Ifi cum.$.qui iniunarum. rT.ii qui s caut. & I. j.$. hxc 
actto , cum limiiibus. (T. li quis teftam. iiber cile mlL 
fiicr. quxrario fimilitcr ccilat indirecra militarL de 
qua in d.$.fixum iiibftirutus ibi non iurccdat in dcfe 
ctumpnmi , cxqao pnmus hxres fuir. Si igirurnon 
fucccdit in dcfccrum primi lnfbtuti, nddcbent a pri- 
mo inftiruto legata fa&a a iu bfticuto repcci. Iaf in d. 
Llicet Irapcrator , &ibi cu omnes poftcriores (cquu- 
tur .& (ldcnuocum Ozeriodixcns,quodd.$.fi. lo- 
quirur in fecundo inihruto , qui proprie (it hrres , & 
■on in fublriruto, & hoc ex tripiid rarioncEt primo, 
quia fiibifecundo loco inftirutus dfcr fublbtutus, 
vtiq; cllct obhg.it us prxftare legaca, licct non tanqua 
repct 1 ta.cum folura in vuigari celeancur rcpcti , atth 
dicrobligacas vr hxres.1. in rationc.$.quod vulgo.rf. 
ad lcg.Falcui. (ed ibi rextus innuit, quod nuilo modo 
dt obligarus, crgo nullo pacro pdc dia fubftirutus,& 
lic ibi clt (ccunda inftiturio , qux non dt lublhrurio. 
Huicprimxranoni rcfpondctur, q> tcx. 111 d.$. quod 
vulgo.loquitur &locumhabctin pupillari fubftitu- 
tione, & ex co pupillaru lublhtutus dcbct prxlUre ie 
gata a pupillo rdtcia.quta pupilio fucccdir & no refta 
torMnftitur.de ptipill. fublhrut. lnprin.&ideocii lic 
pupiili hxres,no lnirum.li oe pupillidcbitum foluit, 

E»d fecus eft m d.$.fi.cum (ubfhtutus ibi non fuccc- 
pnmo infhturo,(cd dchincto mihti: quare no mi 
ru,u dcbita.qur adcundohxrcs ipfccontraxit,arg.$. 
ftem h .r r c •.. I n ;h : . de oblig. quc cx quaii conrrac. itib- 
thtutusfoluere non dcbcat . Sccundo moucrurOzc- 
rius,verba tex.ind.$.h.funti(lx (iquisarailitchxres 
ad tcmpas (criprus (ir,&aliuscx tpc.quxritur, an po- 
ftcrior nercs a priorc rclicla legata dcbcat.moda pon 
dcratur iftercx. in verbis illis, & alius ex temporcOH 
cho.rt.au us,poruc rcs, & tcrminos prcccdetibus limii 
lcs.Ln.Cdcacq.poff.fcdinprxcedenndr: (iquisami 
lire h vrt". ad tempus fcripms lir.& (ic loquitur de he 
redc.crgodura rexnudidt,&alius ex tpciiiuclligitur 
dehcrcdci&idcoiicut prtmoloco iuititutusdthr- 
tes,& nd fubllirunu>iuet fecundo loco inibtutus dt 
hcres & nd fubfiuutus: & hoc et fuadcre vidcntur vcr 
ba illa fequenria, quxtttur an poltcnot 1 u-i cs. Ex qui 



bus apertccognolcicur.q» lccundo ioco inlrirurur.cfr 
proprie harcs . Huic ranoni rdpondctur, miritm no 
dlc, li illc fccundo loco infiitutus , appciiatur hrrcs, 
quia fubflitutus propriefecundo loco.hcrcs appcllac, 
vt cxprcllc probatur m Lj.fF cod.& fic n on ccnet c6(c- 
qucntia,ibi iccundo Iocoinfbtunuappdiaturh^res 
crgo no pot dici fublhmrus, cii & fubfbmnis proprie 
hxres dlc dicatur.Tcrtio,& vltimo mouctunii ibi di 
ccremus eflc lubditurioncrn, fequcrcrur, tj> ntillu ibi 
mtliris dTct pnuilegiii.vr probabmin fcdconfequcni 
dicerc dt falfum.ergo & anteccdes.Minor proKitur: 
Miles pot mf hrucre hxrcdes ex ccrto tpc , & viqucad 
certum tcmpus$.hercs. Inltirut.de hxrcd.inlhnicnd. 
in ci$.fi.dr, quod quidam ad tcmpus fuit hxrcs infti- 
tutus,& alius ex rpc modo fic, li ibi illcdiccrcrur fub 
(htutus, no vcndicaret libi locum rcguia lila.q, imlcs 
pot ad cerrum tempus, & cx certo tcinporc hxrcdctn 
inlhtuere,curnicmpcrappcUareturfub(htuctis,&lic 
nullura dlermiiitis primlcgiu. (cd hocdicerc, cfr ab- 
furdu , ergo abfurdum dt rt diccrc q> ibi (ccundolo- 
co inlhiutus,fub(biurus dicanir.Ccrcrii & huic ratio 
ni rhdctur, q> liccr milcs hxrcdcm inftinicrc poftit ex 
ccrto tempore, & vfq; ad ccrmm rempus , non tfi ner 
hocconduditur,q> illcqui poftillud ccrcum tepus,& 
poft Ulum hxrcdcm inftimcu, fiicric hcres inftimnrs, 
non dicatur fubftimtus : na q* inftimms poft illud tc- 
pusdicaturinftirutushcrcsfeu fubftimtus,n6 in hoc 
imlttis primlcgiu conlifhc, fed in hoc alioraam miles 
irapotdircctbalicui fubftiruere, vtportqiiie, v(que 
adccrtu tcpus fucrit hxrcs,dcfinat cllc hrrcs.&aliu-; 
in dus locu hrrcs lit , & hoc quod militi conccdirur, 
alijs dcncgatur,& ita in ct$.hxrcs,probatur.Exprxdi 
ctis igitur patet (ecundolocoinftitiitu , in d.$.n. pro* 
pric dlc fubftmuum , &q» lcgata ibi a fubftituro non 
ccnfeiturrcpcrita, proccditerexhacalia rationc, qx 
legatu debetur ibiaprimo inftiruto rationc vrilua- 
tu,quapercipitexhcreditate,tcmpore,quo fuirinfti- 
tutus : ncclegatudr cxtingui proptcr fubfbturione', 
oim vciliras , &c6moditaspcrccpta no cxtinguacur, 
& hxrcs adcudo lcgarari js ide obligari ccpi t cx qua(t 
concracru intcr cos pcr aditionc hxrcdiratis cciebra. 
ro.L apud Iulianum.$. fi.ft! ex quibxaufan polIciLcac. 
&Lcx raaJchdjs $.h^ ra.ff.de aCtion.& oblit;a. & idco 
r>6 tcnctur (ubftitu tus ad lcgata dehita per ncrcdc.Fa 
dt.quod dicimus in pupiliari (iibihruto, qoi ad prx- 
ftandalcgaua pitpiUo rdicra, cuhxrespupillttsexti 
tcricnoobliquacur tanquam fubftimtus,fed taquim 
qtulibet alius hcrcs impubcris, cum ealcgata tanqua 
csalicmi coniidcrcncur.l. in ration&$. quod vuigo.fE 
adleg. FalcicL& ita cft dc inrctionc Mariani Sociun. 
in nib.fT.eod.&inconf i t7.num.i t.in l.voL&rra- 
ditRipaincLrub.&nuhi vidctur,quod(it vcrifllnu 
ratio,cumquacgo pcrtranlco. 

Tcrtio probatur minor.Sublhru tio repcrirur.quc 
no lolu c(t fccuncU,lcd tcrtia,quarca,& vlccrior infti- 
tuao.lnlbc.cod. in prin-& Lj.fi. co. crgon6cftveruq> 
fubftitutiolitfoliilccundtinftimtio ,&licdifHniuo 
ilbtcu fiiodiibnitonocoticrtitur.Huic rationi dupli 
citcr rhdctur,&priino . Na tcrno,quarto fcu vlrcno* 
ri graciu facta fubftimrio, recteappcUatur (ccucia in- 
|btutio:qurmadmodu cnim lecund^ nuprixdicutur 
otruics pwft piimas conttact.is. f t li terrio,vcl quarto, 

A i loco 
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loco contrahantur. Glofi in rub. C. dc fccund. nupc 
quam ibi fcquuntur Cyn.Bar.&coirrr alij.Glofin i.ft 
quis pr ioris.f taicm,in verbo.feoindo raro, vbi ilald. 
& Sal>x:.Ccod.rit.ci: quxlibctdediopoftpnmam ra 
cht,didrurfccund.i.Glo.incap.aim Vintonienfiscx- 
tra dc decr. fic ctiam lnconuemens non cft , quamli- 
bet lnfticuriontm.pof 1 pnmam fachtm,lccundam di 
ci.& hinc tnfcrtur , q> 1 1 rcfies d jpofuerinraliquid ra- 

8 chun eftc tcmporc fccundi bcili:-fconim dicht faluan 
rur, licrt illud tcmpore rertjj , vdquarti bclli crlcctu 
fucriLPorr.il! rub. Inftir.cod. rfincctiaminrcrriir, q> 
fi cxrcr ftarurum leu cofucnido , quod primogcnirus 

5 texprimomacrmionioiiicced.uin baronu.riliinpii 
mogcmrus fecundi marrimonij cxdudir filium pn- 
mogcmrum tcrtij matnmonij, cu non extet liiius pn 
mogcnitusprimimatrimonij:cvrarioeft,qmafeam 
dum matrimomum, habito rclpechi ad tcrtium,did 
rur primum.&tertium dicirur fcoindum. Salvcct.iSc 
Balrlin I.li quis prioris.$.talcm.C. dc fecund.nupr.Et 

1 o hinc etiam infcrcur, fquod ftatutu loqucs dc mulie- 
rc.quc ad fccunda vota tranf itiir , exteduur ad illam, 
qux tcrtio nupfit.Rolan.a Vallc in conli.7 1 .num. 1 
cum feq. vol.j. Hxc rdponlio non placct PoJito, & ci 
apcrtoorcdcridt-Mn trada.fubftitut.in j.parrc.Nam 
nemini fane metis pcrfuadcri potent , quod rcrtium, 
vd quarrum, etiam in ordinc, fecundum dia potlir. 
Nccobfhuid, quoddclecundisnuptijs, ccdclimili- 
businmediuin affertur,quia ncgatur fecundariim 
miptiarum appdJarione , rcrrias vd vltimascontinc- 
ri: quotics cnun iura volnnr tcrtias, vcl vltenorcs cx- 
primcre nuptiasfuo noniine tertias , ac dcmccps ap- 
pdiantloim abjs^c Lhac etbclali.C.dc fccuud.nupc 
8cL quxcunquc. C.dcbon.qux liber.&prxpolitus 
cft ticulus dc fcaindts nupnjs, & non dc tcrti jsvd vl- 
cxrioribusnonquod firb fecundis nuptijsvlccnorcs 
comprchcndantur , fcd quia id , quod in (ccundis ibi 
ftatuitur, ad vltcriorescxtcndirur, vtDcc.ibi au.l a- 
dtpro hacrcfpofioncquiarcrnum matrimonium, 
proprienondiciiurlccundum, cumfccundxntipnx 
dicatur poft primas.Lj.in prin.ff,dcgradnam tcrnuv 
& qtiartus gradus non poreftdia propriefeaindus, 
qni a fccundo diftinguitur, vt in tiru.de grad. $.j.x. i. 
& 4.1 n prccrmio.tt vbi dicirur de primo anno, 1. $ .4. 
& j.Cum hxcigiturrcfponfionon fubfiftat.altcram 
tradit Politus in prxdido Ioco,qui didr,quod tcrtio 
gradufadaiiirtiturio, fucccditin ddcchim inftito- 
tionis fccundo gradu fatfx : vnde cum relpcchi fe- 
cundxmftiturioius, rcruainltiturio, dicatur fiibfti- 
tuticHnoncftinconucnicm, vc co rcfpc&u , tcrtiain- 
ftitutiodicamrctiam fecunda: cxempligratia:Titius 
inftuucus efthxres, &Semproniusfubftitutus, Scm 
pronio Cmis: Caius modo, qui tertio loco cft fubfti- 
tutus, cft fubftitutus Sempronio, & cius rcfpcdii, 
fubftirutus dicitur, quarcctiam dus rcfpcchi dicctur 
fecundo loco inlhrurus : cx quibus conftat, tcrriam 
inftitutionem , fecunda appcllan polIc.Contra hanc 
Poliri refponfionem obftathecconfiderario.Inftitu- 
ricin propofito,quo adgradus,non confidcranir re- 
ipcchi eius , in cuius locurn alius fubrogatur , fed re- 
fpcchi tcftatoris.qui hxralumgradusconficit.patet 
idcflcvcrum, quiafilioexhxredaro fubftitutio ficri 
potciU.j. gi.i.ff.eod. Vndccum rcrrio locoinftiturus, 
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refpcdu tcftatorisnon poflic dici fcLtindo ioco mih- 
tutus, pcrconlequens terrio loco radalubiiicucio» 
hon appcllari poccft iccunda inlhturio. Si volumus 
ditnnitioiicmGlolix iuhftinerc , polliimus fic rcpli- 
carc: ahfurdum non efic, vt liibftirutio,ctiatn relpc- 
chi eius,in cuiusloaim fubrogacur , conlidcrccur od 
eftcchim.vt fubftituno tcrcio vd quarro gradu fada» 

1 1 fecunda inlhrunodia pof^it.Namapudicgcstpf^• 
mus appcllatur eri.im. qui poft cum, qui cxdufus eft^ 
vocacur,vt dicirccx.in $.inordin.mim, i11Auchcn.de 
h.Tred.&ialcid.vndcqiii fccundo lococtr lublhcu- 
tuscum voceturpofrcxdufionc primifubftituti.poc 
appdlan primo loco fubihrimis: iScfic hoc mo conuV 
derado, (ubftiruno rcdtcappcllanpocicdainftuuuo. 

Quarto cv dnmo , alijs omriTis, probatur minor 
per rex.in Lcx vncijsJT.de hxred.inftitucnd. vbi fccun 
dus hzres mlb rurus, liibfhrurus non diatur,& lic da 
rur fecunda inltituno.que non cft fubfticu rio.cx quo 
apparcr, hancdiriinicioncm cum fuodifbnico noa 
conucrti. huiclegi rcfpondc.ts, quod mhac l.noudir- 
cimr , fecundam lnftitucioncm , fublhmnoncm nurt 
elic,quia verbailla, primusckiccundus.func nomiuati 
licredum,6c hoc inodo eciam intdligitur.l.z.$Ji qius 
ita.ll.de bonor.polIdrfecund.ubiiLPixtcrca poc cii* 
reipondcri,quod fubftitutio.eftfcaindainfhtutioiii 
lucceticndo, & non in nominando : in lubltirutioni- 
bus coim ordinctn fuccclTionis & intdlectus atccndi 
mus.l.liquisitafubftinitiis^tlehcrcdinlhtucnii& 
l.-moribus.i5.fi.rf.dc vulg.& pupilL 

£x fiipratiichs conlrar glollx diftim tioncm uiblh- 
ncri poltccft bencvcrumqj cam mulrircprobant , {k 
alius tradunrdiftinitiones : ego nocontcxam tcrapus 
in cnumerandocas,(cd benc fblum in mcdiuinaiicfi. 
altam dillinidonc , qux fmcDomini Thobix Nonij» 
Iunlconliiiri fuo tcpore prxdariirimi & fubriliiliinu 
uamdicebatip(e,fuhftirurionciicpolIedirHniri, fca 

1 i pormsde(cribi.tSubftirurio,cft fccundo vd vltcnoti 
grad.i fada infticurio. Dicitur quod cft inftiuirio , vt 
id lit loco genci is: oiscnim fublhtucio.cft inlhtucio» 
oi mltitutioqtiamainq; ordinarionem ligniliccr, vt 
Itipradiximus , &ct ridcicomraillarij fubllicutiond 
comprehcdic.Lqu.rrtkitur. ibi,prccaria crat.fi.de tni 
lit.tcitam. Icd non ois inrtituno,ell liibftituno, vc nc- 
minc higir,aim pnmo qradu fadainfticutio, lubfti- 
tuno nuJlo modo dict pollic. & ldco fubningir.fecun 
do gradu, vt exdudat hanc primo loco fachun infticu 
rione.diatctjvcl vjteriori , vt cxcludat ilLi oppolitio- 
ne,qu.c contra Acairti) dilhniuonem licbac, ldcft de 
rerciovd vltcriori gradu radainihiutionc.duit dc- 
mu,gradu,ad differenria corum.qui m lccundogra- 
du vocinturfccundo vcl vltcriori gradu.vt Titim bx 
rcs clio, Scmpronius hxrcs efto , Meuitis ktrcs elto, 
juxral.ex vncijs.fi!deh.Tred.inftirucntl. ccLliquis hx 
retics ira,eotLrir. cv lict-t concra hanc dilhnicionc.leu 
potms dcfcriptioncm opponi poliet , quod non conr 
ucnicfubflicutiombus quc in .di js matcncbusfiuiic 
attamen tnncpoflddid, quod fiibftitutiocftin aitc* 
rioslocum poiitioJL ;.tl°dc intcniiL.mamm. 

Vidcs,quodlublinuriocftfccutlovdvlteriorigr* 

1 5 du radainihrurioriuxta hucdubicatur, "j lubito, 
iit ypprk' inihtncio , & lic an appfone infhtunonis in 
gnc Itmipra-, eoraprcliL-datur propncct lubfticutio» 

ln 
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Irthaequxftionedux funt prinripalcs Do&oruopi- 
nioncs: &primaeft,q» lubftirutio, non fitpropnein- 
ftitucio. quam opinioocm tcncnt Bal.Imola & Soc.in 
Lj.fT.eod.Dcc. in rub.Gdcinfttru.&fubfticut.&An- 
ton ius de Butrio in t»nC 77 . rifo puncHi , & cft com- 
munis opinio.prout nouiflimi Papicnfcs tcftantur >n 
rcpct.l. Centurio.tT. eod. quos Ripa in d. i ). refcrc & 
jnotientur ifti ctpluribus. 

Primo pcr rex.in d.L j.tT.eaHuic tcxtui rclpoderur, 
«jj inltinino duplicitcr accipirur, in gencrc fcilicec,& 
in fpecie:quado accipitur in Ipcoc.tunc infticucio di- 
nerfi eft a tiibftitnrione; tanqua diucrif fpccies ab co 
de gencrcdcfccdctcs, & hoc modo loqtmur dJj.fi vc 
ro iumif in «cnercproutnos loquimur, & ruc fubfti- 
tutiocftjppricinftitutio.&ihoccadinoloquic dlj. 
14 iecundomoucntur.tTalcfccudumquid.non di- 
citur propnc ralc.l.hoc legaru.lf. dc leg. t . & Lmercis . 
la i.tf.de vcrh.lignif.cum limilib.fcd fubftitutio.rion 
dicitur fimplex lnftitutio, fcd fccunda vclvltcriori 
gradu fadta inftitutio, & fic fccundu quid:crgo fubfti 
tutio nodFproprie inftirutio. Huic rationi rnderur, 
talcfecunduquidnon dicitut fimplicitcr &propn£ 
tale , qn lUud fecundum quidalrerat difpofitionem 
cui annecHtunfecus vero eft, fi difpofirionem cui an- 
ncchtur, nonaltcrat, qtiiarunctalcfecundiim quid, 
dicirurfimpliriter&ptoprictalc Lpene.ff.dcmanu- 
milTion.fcd in fublbtarioneillud iccundu quid,idcft 
fccundainftitution6alteratinlticunoncm, fedcii ca 
fccopariruti ergo fubftirurio.eftproprie inlhtutio. 
I c Terriomoucnrur.tCondicionalisdil*pofitio,non 
dtfimplcx& J ppriedifpr>litio.l.j.f fi quis litnplicirer. 
fT.de verhoblig.& Lj.rT.de donar. fcd lubftitutio dici- 
tar codirionahs infticutio, vt noriflimi iuris cft: crgo 
fublHtucionodrpropneinftiturio. Huicrationi rc- 
fpondctur.Difpoliooconditionalis non dicicurpro- 
pric & liinplcx difpoliricMjn condicio alrerat dilpoli» 
tione : fccus fi difpofirione non altcrat , vt quia cft do 
niruraac>us,&illadifpolirio conditionalis df fui gc 
-nerisfpeaes: namrunccumfpccics luogencn pro- 
prieinlic l.li quid earum. f intor aiiprnm.fLdcleg. ; . 
condirionalis difpolirio proprie diritur dilj>olirio. 
<cdcondirio,quxeftin lubftiturionibus ,noaltcrac 
difpolitionem, cum fit dc narura liiblhcutionis & eft 
fpecics inftiturionis, ergo fubftirurio eft proprie infti 
rurio. Pr.rccrca liccc fubtticurio dica! inftiruriocodi- 
tionalis quo ad clfectum : tn quando cft coccpta fub 
condirioiic necellaria,& qux eft dc natura achis.did 
turpurainftitutionominc ,&dcilla iudicarur vtdc 
•c"hi puro.Lqui librris.in prin.&ibi norant BaL&alij 
Dodores. rT dcvulg.&pupilL&lic hxcconditioin 
fubltitunoni bus , ctim iit de natura achis, nou cfHcit 
qnod illa non lit pura inftiruria 
•"'Qiurro &vltimo moacntur pcr riib.C.dcinftit.& 
1 (jfubfteihocmodoinduccdj. tDktio,&, inccr diuer 
fa ponirur. ira notaf in rub.fT.dc mr. & fadi ignor.fcd 
indicta nibricaintcrinfticnrioncm &fttblhturione' 
ponimr,&:crgo diuerfa cft inftirutio a fubltitutionc 
& lic fabftituno no eft propric inftiruria Huic rario- 
Mt rndcis,q> dicHo,&,ponitur intcrdiucria, qfi poni 
rur inccr diucrias fpeciestfecus vero eft.ii ponatur in- 
tcrgcnus & fpecicm , tu runc fnpr.vlicfa propofitio 
lociira non habct, vt probarur in rub-Cdc fcruitu.& 



aqua. fcddicbo, io didhi rubrica. Cde inihtu. & 
fubfticut.ponicur intcr genus & Ipccienv um inftitu 
rio fir genus,& fubftituuo fpccics:ergo illa dicho,&, 
non farir, ncq; opcratur quod fubllicurio non lii.nc- 
quc appcllari poflit propric mJhcucio. 

Cum hxc irritur opinio nulla rarionc fundetur , 
cuicommodc rdpondcri nonpoilit.idcoconrraria 
opinionem tenciic Aret.&Ripain cLLj.Bar.Bal.Pau. 
deCaftro,& Imolain Lmulicr.$.n.iT.dccond.inlhtu. 
Polit.in tracfaru fublhtur.in jpartc,&iaf in LCcnru- 
rianum.tfi.ftdcwlg.&pupilLlubihcuc. 

Mouenrur pcr rLl.mulier.f.fi.cam hoc modo iiulu 
cendo.lbi dicimr,q> li Titius inftuuar Sclum fub con 
dirionc, fi ipfcSciuseum inftitiullcr harcdc , dicmir 
ibi quod condicio dicictir adimpU*ca,li qtiocunq; gra 
du SeiusTitiuminlhnict.&licccialiliiblhcucccum. 
modo fic, in condicionibus vcrbapropricincdhgi dc 
bcnrLMcuius & l^qui h.Tredi.rT.decondic.&dcmon 
ftrac.fcd vcrbum.inftiruo, incondirionibus vcnfica- 
tunn fubftitucioncd.ffi.ergo fubftitnriocftpropric 
1 7 inftitutio. Huic lcgi rcfpcKlcttir 1 .per Socin. fqui di- 
dr.quod diCfus.f n.loquitur in condicionc dc prarce- 
rico,& ideo pomit c6ditio illa adimpleri per xquipol 
lcnsded difpofitio illa qu.r habcr.quod vcrba in con- 
ditionibus propne uicelligi dcbcnt, procedi t in codi- 
tionibus de fucuto, & ica dida: legcs, Mcuius , &qui 
h?redi,loquunrur.Hec rcfponiio non placct Ripc:na 
dicit ipfc ,q> aut volumus confiderare mcntc ccltato- 
ris& runc nonpotdari diuerfiracisrario,quarccon- 
ditio iila.fi mc inftiroillcs,qu$ cft deprarterito,magis 
dcbcat.fcu poflit vcnficari in ltibllitutionibus,cjcon 
diuo dchirufcvidclicct, li mcinttitucns:aut volu- 
mus conlidcrarc virnuc & pfopricratc vcrbi , & tunc 
virtus & proprietas dctellcvniformis.irain tpcpte- 
rico,licuc in hituro, cu in dubio i verboru jppnccate 
no fit rccedcdu. l.no aliter.ff.de leg. ; cfi hcc Socini 
rniio no fubliftat.idco fecundo rndctur,q> Ubcondi 
rioin f fi.s-erificaturin fublhtutionecxmcntc&vx>. 
luntacc tcftacoris, & no cx propnctacc vocabuli,& to- 
ftatoris mcntemprobant cx eo, quia conditio dcqua 
ibi, po tcrat lrnplci i 111 inftinitionc cotinetc minus rc 
o infto ccftatoris , vt ibi probatur.&notatur pcr Pati. 
dc Caftro . icacx mccc ccftatoris fuifle vidcf , q? poflit 
minus cpccorincre, argJ.milcs ita.in prin.fT.de mibc 
tdtam. iuncta Lin codirionibus in pnn.fT.dcc6dit.& 
demonftracHxc fcninda rdponlio no cft vera,fccun 
dum Ripam: nam cxfupradidarcfpolioncarguicur 
dcrc ad ccmpus quxargumenutiolocu habcr, qua- 
doccrtnini lunc parcs, lccusfidifpares:tunceninifc» • 
cus ell.Iaf.in Lli fiindum.ff. foluto matrim. & proba- 
turin f ad ccrnim, iuncto f feq. Inlhcqui tclt.ru.da. 
polli lcd in cafu noftro tcnnini nonlunc patcs, cuin 
argumcntum fiat dc rc cem licct modica, ad tcmpus 
inccrrum: crgo ha:c arrumcncacio no ccncr,& pcr c6- 
fcquens rcfponlionoeftbona. Harc lcx iudidy mea, 
opcimc prooarluiicconclufione.qu.im hoc aliomo- 
1 8 do intlucas: tnam quido condicio aj>poninir volun- 
xanc a aftatorc, dcbcc pra-cile & 11» forma (pccifica 
«dimplcn: lccus ti ncccllinoad acius valuJitatc, Bar. 
in I.Gallus,in f & quid li tanru.fKde hber.&pofthurn. 
lcd 1 11 d.L fi mulicr.f fi. tdtator in rcftamero appofuit 
jilamconditioncm voiuii»aric»fi infticuerjs talcm:cr- 
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goillacondiuo erar implendaia forraa fpeciiica& 
pnrafc, &umen«bi,qui fubrtmiir.iraplcuir inftituc 
tc ergo ex hoc apertc dartir intellioi , quod fubftitu- 
tio eft proprie inlhrurio. & cum riac opirubne cgo 
pcxrr.infeo, quamprobo hac ranonc. 

Inftiturioyeftgciiuscoprchendcnsoranes ordina- 
rioncs, &c6poJiuones: vcrbu.n.inibmo, nilaliud ii- 
gmncat q c6p6ncrc,ienordinarc: &adqnacunq; or- 
dtnauonc rcferri pot , vr fupra dixi . & ucat iaftitu tio 
inpritno gradtftatht, dtcirur inftiranonis fpecics: 
ita ctum (ubftirmio (cum (iricctlda, vcl vlrcrion gca 
du fa£h inftiuirio) dicif fpccies iniimmonis. fcd /pc- 
cics propric incft fuo gcncn,&gcnus propnc cotinet 
qaamlibct cius fpcciem. 1. (i qtiid carum. $. lntcrcm- 
ptu. ft.dc leg. 3 .crgo fubftituuo cft propric tnftiturio. 

Er licer per Dociorcs communircr in d-Lj. dicaruc 
vcrhum.infhruo.clle vcrbnm dircCtti,& nocomunc, 
ficut vcrbu.fifbftituo : attamc cgo fum huius opimo- 
1 9 nis, tqd vcrbu.inftiruo.in gcncre fumpcu dicirur gr>« 
neralc,& no ad dirccta magis,quam ad obhqiu inlli 
turionc referri potdhna inlhtuo, nil aliud (ignificar, 
qinm ordinare&c6j>oncrc& hinccft, quoddicunt 
mftjturxactitwwJ.).$.deindc.rTdcorig.mr.iii;litutJ3 
obligationcs.I.ex hoc iurcrT. dc iuftit. & lurc.fbns inH 
ftirutus.Lapud Trebatiu.ft deaqua plu, arccn. & fub* 
itanidones^ppelunturinftitunoiKssJ.quca3djtio.f£ 
de codi t.& dcmonftra. & d.l.muli tr fi. & (ic cum ti 
dircchiquarn obliqtu inftirurio appcUcf mftinirio» 
naquclibct ipurumdrarordinario (eucompolitio: 
idcovcrbam iftud, inlhtuo, cum adqruubctalia or- 
dmarionc rcfertri poffit, ta dirccht, quamobliqua in- 
iliturioncrJK>pricjfir^ifiar.&hacopinionem rcncc 
er Polir.m d.crach Subftir. in j.parte, &Iaf.in dlCcn 
turio.&proptcreawrbu irtud.infrimo, fccudu fubio 
thun marcrii intclliE;itan& idco (i referatur ad lcga» 
rariu, legatu: ltadtidcicomiliarium, fidricomilfiinu 
li ad donararium.donarionedcmortrabic ii ad fcftjft 
&ir» qtio nulla fucrit facht hcredis inihruno, hcredis 
inftitutionciii;nificabir: &in dtibio qri vcrbu iftud i 
Ipecie (umi dcbcr.li marcruconrradicrorunonerir, 
porius ad direcht , <j atl obliquam inltuurionc rcfcr-i 
ri debct. & hoc no crir cx vi & proprierarc vocabuh , 
lcdexillapropoflrione, quxhabet, q» indubiovcr- 
baaocipiendafiintinpotiori lignificaru.l.j.$.in pcrpe 
ruu. (F.(i agcr vcdfiga. feu emphytcur. pct. & hoc mo- 
do uluan porcftcommunisopinio,qtie haber.quod 
verhum inlhtuo, ertdircchjm, vt proccdarqn in Ipe» 
cie vcrbiim iftrid iiimi dcbcr, & id iiurcna fuadcr. 
x o Hmus autemtfabftitarionis due ftint ii>cries,dire 
cht &obliqiu,qtu precaria fcu fidetcomiflana appel» 
ur.Directa lubftirutio clr, pcrqua iramcdiatc lincal 
rerius tacto vcl rcru corporaliu apprehefione aliqtu 
dcfitnclo fucccditur. exeplu : Tclraror.Tino hxrcde 
ilhruto.dirir, (iTitiushcresnrtcnr.Scproniuj heres 
cfto . ifta Sepronf j inrtiruriodicirar fubrtiturio.Lj.rK 
eotl quia Sepromus iftcinftiruinirin defcchi &locu 
ipfiui Titij,&dicirurdirec>a,quia ipfe Scpronius no 
acci pi r hxredi ratf dc man ib. ipf iu s Ti tt j , lcd crt i pt*b 
iurc lurcs,& (imuhtxS; adiuit harmlrtard,oia iura in 
cu rrahfeunt.l.cfi rtcr«dis,in prin.rTdeacq.po(I.'&dfis 
hzrediraris crficiF,& rei vedicationc proponcrcpot. 
Liiager.J.fi.rIdcrci vcnrL&mtius dkcdc lubftirutto 



D. Alexandri Trentacinc}ui;(l 



nisquinq; funtfpccicsc Vulgaris, p:»piJf iris,exc;n;'1a- 
ris: rcciproca,qua brcuiloqua appclii t ,cc cotn pcndjo. 
ia>vr aotanrcr rxadirgiaii u j ua rouc iufti t. de pupiL 
ioblhtutA tn rub^r.cod. Etquiam itcttnda partc 
iti.mci 'I'r.;^u:us,d:.-qii.iiikt inii 'i u> i ::.! i . ii, fp«» 
acparacuiaritcr pcrtrachtbok jtko ui lus pra-fauoo^ 
btts rcpus non conrcra, ta tii ffi nicdo eas, nc bi s i dc m» 
rciicram. fcd an i mad ucrtcndu cft qi vitra (u pradicl^ 
iuortitutionts rcpcntur aiu 0 1 fublu tuno, quar appel 
latur dirccfa tmhraris, qua* clt quotics milcs dircch») 
liibrtimir filioiuo fucrrdi inibtuto poftpubcrtate,na, 
harc liibftitutio miliris priuilcgiodirccfo valcrJ.Gw 
tuno,vbi Doch>rcs. rl.eo.& ego permixum dc ca per> 
rracfaho, tlu dcali|s fpccicbtu fubftjruuonis dilput** 
bo. Obliqua vcr6iubihrario,icu precaruert,pvr qua 
no (ucccdimus immcdiatc ipli defuntffo, lcd opus cft 
alicno taAo , nempc reftttutionc harrcditatts ab ipib 
hxrcdc facicndi.I.cofiarcdi.^.cu filio, vcriiquid li h« 
rcdcJLcod.cxcplu eft,qd ponit tex.in d.ver^uid ii ii.c 
redc.pf inrtiruirharrcde libi filiumluu impubcrem» 
deinde rogautt cii, vt (i impubo dic fuum obicri t rc- 
flituat lmcditatc iiu Tirio.itia inftitutio, qux fir Ti» 
rio,df cilc fubrtitutio , cum in tocu dcficicn t is hl ij irv 
illa hxrnitratc Titius fiihScuroracponatur: kd ctt 
precaria vd obliqua , quu vt Tiaxn cofcquatur ha.nc 
Kxrcditatc , apuscft, vt legitiraus fiJij iurres reitiuut 
hzrediatc illi Tino.dcducti rfi quarra porte, quar h- 
ko dcbcturexauthoriutc Scnatulcortiulri Trebcllia 
ni , vt ibi exprcilc tcztus air. quotics ergo iubftttutu» 
n6cfficituripfoiurehcrc$,icd cihcrcditasreftituen. , 
a i daeft.ilunodf fubrtimriodirech^fcdobliqua.tHu^ 
iusobliqux fcu precanc.feu fidcicomillaria? (ubitint 
nonis.dur funrfpccics, parriculansii ac vniuerialu» 
Particularis eft, quottcs quis rogatur rcihrucrc parri-» 
cuiarc aliqui rc.dcqua tracfamrjnitn.tic linguLrcb. 
pcr hdcica.reiich' Vniuerfalis eft, quotics dc tou hx- 
rctliurc , vcl Jr <ic parrc rcftirucnda rogat a tcltatoro 
hxrcs, & dc hac habcmrlniht.dc fideic6.bxrcd. Nec 
dicatur.q» qri tractaturdctotahirrcdiute relhtucda, 
ranc lit vna fubthturionis fpccics: & qfi Iblu dc parto 
rcftituenda agimr.lit altcra Ipccics, & ftc huius fidci- 
comilurixlublhtutionislinr trcs, & nodtixfpccicSf 
quia hoc non porftarc, naquisiiuc rogcrur dc rora 
hxrcdi Mtciiuc de parrc, codc mo df ndcicomiiJuai 
vnuic!'Ulc,& idc ias eft in vtroq; cat a. I.c< >.-j . 4,^ ' gena 
ralircr, &£icd& ii quis. fLad TrcbeLcrgo.su t ciuiiio 
ii>ccici,vtprobatiirinLr.in fi.Ccommun.dclcgat^ca 
hrmirur hoc,quiaca,quc diocrut pcr plus & nunu.s, 
rio diirlrut fpccicJ.fi.fi; dc fun.inftru <1\ lic diccdu cif, 
q> hunis fublhnirionisdti.c, &non tres funt fpecicSo 
Sed dubitant Doctorcs, an hxc ubliqua, vcl preca 
ria, vcl lidcicomillaru fubltitutio proprkr lubititutio 
1 1 dicatur? t In hacqucitioncdux Uint priticipales Do- 
ctorum opiniones : Qiurura prima cti, q> impropric ; 
hxc lir lubftiuirio, qui lcquuri funr Nicol. de M.itta. 
Bal.SaLPau.dc Caftro, & Dccm rub.Cdcimpubcd<i 
alijs fuhftirur.Iaf in mb. Cdc inihmt. & iitbltitut.gL 
& Doiitorcs in rub. flxod. &cftcommunis opioio, vt 
Dccius & iaion in anrcdictis loai atreftan tur, quant 
confulcndo lcquurus fiiir Corn. ia conliL i 20.V0L44 
& ifti cx pluribus moucntur. 

Pnmo, qucraadmodu fidacomituruisimpropui 

dicitur 
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dirirar cfle harrcs iuftiriitusJ.poftttiancc. $.pcn. in fi.L 
ri li.rres ab co, i n prui.ltad TrcbdJ.ii rili usjfami lias. $ . 
n.ttquodaiinco.$.rcfticuta, Inlhdcndcicom.lixrcd. 
& $.inor tl m at uin , i n Autkdc hxrcd.& faicuLcum 1 n- 
nuracrisiimrtib.inquibus fidcicomilurij kxo&vi- 
cc hxredis diararur ctle , vcl ah js vtunrur doquutio- 
mbtuiraproprictacem ligntncaabus. icaccdiccdum 
cli , 9 fidcicomifiiim unpropriedicatur fubftirurio . 
Huicrationi riidctur, quodndncomiflariusimpro- 
pnc df clle harrcs inttitutus:hoc dt vcrum» nam ndch 
corurailunus Itxres non ctt.t.' u diredo non fucccdac. 
arg.$.quosautcm , mft.dcbon.poltfcd pcr hoc no fc- 
qtimirquinpropacdicin6po(ut iniritutus fculub- 
ihturos:hocn.lcgesfiipradjdcnon ncganLnam cum 
vcrbum,lubrtituo,lit vcrbumgcncralc, tam dirccta, 
quam obhqtii,er propricratc vocabuli,fubftiturione 
iigniricanr,vt fupraraxi,&iniraddicam , no mirum 
eftdi idco tidcicomillum propric appdlari pot fubfto. 

Sccundo moucntur per nonulla iura, qux fubititu 
rioncra & tidcicomiflum lcu rdlirutione tjquaru di- 
uei lacolidcrit.qu.f tuntJ.recutarcJ.Titius.ibi, cxrc 
Aiturionc rnagis, q cx fubrtirutionc.tl.ad Treb.Lgcnc 
rahtcr, lbi.non cilclocu fubititutioni coru, vcl rciriru 
tioni.& ibi.ccrto fubfti tutionis , vd rcftitutionis fine 
condudi. C.dc inftiN&fubrt±mtotes.*Jixres rdhra 
i Lii.rf.dc admin.wt.& rub. C.dc inlt.& fubitfeu rcrtir. 
Hts lcgibus & firaihbus rndcmr, nam fu bili rotio du- 
phcitcr accipitur Jn gcocrcf.& in fpccic in gne fura- 
pta fublhrauo iiib fctanqui (pccics, & dircda conri» 
a j net lubturutionc&obhqua : +uam vcrbu.liibihtuo, 
aira itt vcrbucoc infpcdafuipropriccare^coprchcni 
dunotolueasfubiUmaoacs, qux Anteacquifitione 
hxrcditaris looi iibi vcdicunt, qualis dt vidgans & re 
ciproca, vt tn Luin hoc iurcJtac vulg.& pup. lcd ctii 
cornprehcndit cas lubibtutiones,que. poft adici hcre 
dicatc vendicit fibi locu, quahs ctt iubibtutio fidcico 
millaria»direda mihraris, pupillans,compendiou,& 
aemplarisJ.gciicrauier.Cdeinrt. & ftiblt.&quodde 
proprictatc tcrraonis coprchcdat ct fidcicomiilariam. 
fubmtutionc , ccaungl.inl.prccibus.Caie impub.& 
ahjsfubft&tn ».q«aranonc& ibi Vighus.Inlt.depu 
pil.fubibc.qui ct opinionc tcnueruntUaLAng.Imo.& 
lafin Lura hoc iurc.per illii cex.in t.noc.rtco. Socut 
conC t +& in conf. 1 +4-voLj. AlcxJn conf^sp. vol.6.& 
eft cots opi.i*'m Rip.in l.Ccnrurio.nu. 1 87 Jtco.& fvn 
Couar.incRaynutius.j.j.num.tf.cxrradc rcftam. In 
fpcac vcro fumpu fublUtuuo , dircda fubftitutione 
iignitkat.c.ii pater.dc cdtamin 6.& hoc modo iumi- 
turinfupradiais lcgibus,in quibusinccr tidcicomif- 
fum & uibrttturione dirVercn tu cdfttruitur . iimilc. n> 
diaraus i n adopdonc, & arrogationc ni cu i d ubi um 
eftarrogacioncmqriq; &adopuonc vt diucru k iurc 
comidcran,& tri adoptio gencraliter fumpta propnc 
ct .irrogationcm continctf lult.dc adop.pcr totu.quo 
ciescrgoiuramccrfidcicomiirum & iubrtiturionen» 
diftcrcnriiconfticuunt,ci m tpccic jpdireda cm fub- 
lhrutioncfumut:&hinccrt,q>cu Impcratorin tir.C 
dcinft& iubltfcu rdlit.vdlct, (xT^olirusaitjdctidci 
c6oxiuaru lubftirationc loqui,& nropofuillcr gcncra 
hterdcfubrtitutionibus,ftatimadiecit, fcu rdtirutio 
nibus, quafi rccdfcrit i gcncrc dcueniendoadljw- 
dcdcqoa erar traccacurus:& iic didio ilu,fc-u,ibi 



pooitur diiiuncriuc tcd dcclarat 1 ur , vt in Lluc cofid- 
riflima, in prin.Ca]ui tcrtam.facpolt & ita mclius cft 
in carubrica pcr dktionc,lcii,lcgcrc,quam vt Alcx.& 
Soclcgunt, pcrdidiouccopuLthuam, quamuis &li 
copulatiuelegatur, ruhilohitec nou.n.crtnuuumin 
turecopulam intcrgcnus& fpccicm poni, vt in rubr. 
Cdc fcru. & aqua , & in lacroUndo Chrirti Euangc- 
ho lcgirur.dicite difcipulis mcis & Pctro . 

Tcrtio&vltimomouctnr. Sublhturioclt fccunda 
inrtitutio,vtait gl.coitcrapprobatain rub.ttco. & fu 
pradictti fuic: fcd tidcicominilhmi non df infti tutio, 
cumhoc inllitutionis vcrlni dirccias tm inrticutio- 
ncs iignificct.Doctin Lj .& 111 1.Ccntuno.ff.co.crgo fi- 
dcicommiluimdubltirotiodici nopdt. Huic rationi 
rhdctur, ncgando fidcicomillum inltitutionc non di 
cicontrariumn.probatur m L qucrcbatur.ibiq; pro 
caria erat.ttdc miht.tcftam.vcrhiim.nJnrtituo, in gc- 
ncrc fumprum cx hii propru Jigniticati«nc ad qua- 
ainq-, ordinaiioncadaptaror,vtlupradixi:nam li pcs 
fciimprrconlidercror.noclt nugis dircdum, q.obh 
quum,cu inftirocrcnilaliudligruficctjquimordinXT 
rc fcucomponcrc.qucordinatiovti dt iiidirccb,ita 
cuam cft in tidcicommiilaru fubftiiurione. 

Altcracftopinio fupcriori contraria, fcilicctq.fit 
dcicomillarufubitirotioiitptopri^ fubihtutio, qui 
opinionc tcncntAlex.&Soc.in rub.rticod.Cur.iuam 
rub.Ccod qlofin cJ^avnutius.extrade tcltam.Bal.ui 
trad.fubftitJn|.uartc Polit.in (rad.lubftit.in partej. 
Ozcr.in rub. Initeojiouiflirac Maru.Sociun.in c6C 
1 i8.lib.j.cuic6tuioviginti tunc tpis cxcdlcriorcs hu 
iusdifciphnx Dodo.tcfc fubtcnplcrunt, & Fcrnadus 
Valqui us in trac.dc fticccCprogrcllii, lib. a.$. 1 . niu 1 o. 

Etmoucnturirticxpluribus, &prnno. Vcrbura, 
fiibftiroo, clt vcrbum coc, quod dircdam & obliqua 
fubftitutionemcopicdiror.dLCcnrurio , &fupra vi- 
fum fuit: crgo fubftuutionif quoque vrrbum coc dlc 
dcbct tamdiredx^ohliquxfubrtitutjonL probatur 
cooiequctia,hxcduo vcrba, iub(bruoj& fubibtutio, 
iunt coniugata : coniug.ua. n .. I ic m 1 c u r , qux cx vcrbis 
dufdc gcncris ddcendunr, vt lapienStupMrntiaiUpicv 
ter.Tulhus in Topids,& Gaman prxdrdo loco. mo> 
do iic. Quidquid couenit vni cx cooiugatis, conucnk 
& rdiquis.Ldamnato.Cdc hxrer.& manich.& Lli co- 
goaris, in prin.)". j.ftdc reb.dub> 10 1 vcrbu fubltituo, 
& vcrbu fublhtutio.funt coniugata: crgo vci vcrbunp 
uibihcuo, iu& vcrbu fubftiturio , dircda&obltqui 
fubttirotionc proprie coplcdirur.Huic rationi rnder 
l>ec.ncgandoq> verbum liibfticuo,titverbumc6c: & 
ailcritvcrbu fubfttruo, impropric 6d.eic6mitlari.un 
fubftinitionero comprehedcre . Hxc Decij rcfponlio 
non cft bona, cum quia ci non probat.tum ec quia cft 
concracocmopi. c6is.nxft opL<f vcrbum fublinuo, 
clt vcrbum coc, &propric dircciam &obhqui lublti 
cution^ligniticat, prout traditRipaiuiLLCcntuno. 
nu. 1 87.& per hoc rcmouctiir ctiam Ripx rctponlio, 
qui dkcbat nou cflciQCoucniens, vcrbum fubftitup, 
propric rcterri addtredas, impropricad fideicomiiLt 
rii,vt dc verbo manutnittercdicic gl.in Lx.fTdeoihc. 
proconfjii hxc rdjjoniio non crt vera, tu quia eft c6- 
j. 4 cra cocm opi.tum cc + quia didum gloflf in d I. i.non 
habet locum, q n vcrbum aliquod crt gencrale, & tan- 
quam gcnus ponitur,& ad fuas rcfcrtur ipccics : nain 
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tunc no porillud vci b«i vnii propric,aIiud impropric 
iignificarc, cii gcnus propritde lUis fpccicbus prxdi. 
Cctur, & propric Ipccies iniint fuo gcneri.l.li i ■ « i earii: 
J.intci cmpium.ft.dclct».}.(cd verbii fubliituo,eft ver 
biimctic&gcneralc: ergo ta dc dt rccta q dc obliqua 
fubftitutiniic,tanquamdefuis (pccicbuspropncpr* 
dicarur,& hinc eft,q> ifta omniacofidcrjs Ripa in d.I. 
Ccntuno, confircturfidcicommillan.im fuhiHruno- 
ncm propnc iubftitutioncm appcllari, bxct ibi dicat, 
id cue cx communi vfu loqucndi . 

Secundomoiierur.In legacis,&donarionibuscau- 
fa mortis litbflitucio ficri pr3t.I.vr hxrcdjb.tfde lcg. i. 
LTirius&Seius.cii ll.feqitetib.ff.de haTcd.inllit. crgo 
eodc modo ficri p6r tn fidcicomiftis, cii nulla diucrii- 
taris ratio id prohibeat. Ncc obftat li cu Dccto in ruh. 
C.co.dixcris.q, fubftirutio, qu.T fit in legatis,& in do 
nationibuscaulamorris, noncft propriclubftitutio, 
cu non fit lecunda tnlhrurio: quia rndctur,q> imb ctt 
fccuda inftitutio, & pcr cofeqties proprit- fubftitutio. 
Quociiitinlritutiopatet.quiatnltittirio, qiultbecor- 
dtnarionc fignificac , vc fupra conclitfum hiit:t]d pro 
pricfirfubfticucio, prohaturin d.Lvt hxrcdih. dftbi, 

3uod vt hxrcdibus lubftitui pt>t,itacrlegatarij5.mo- 
o fic, dicHo plura rcfpicicsdctcrminabilia , ca part- 
fbrmiccr dcterminarcdebct. l.ia hoc iurc . (f.dcvultr. 
fed verbum.fubftituo.refpicit fubftitutionem,quc ht 
hxrcdibus,& quxfitlcgatis: ergo parirormitcrdc- 
tcrminaredcbcr. crgo licut fublhtutio, qux fit hxre- 
dihus,cOpropricfiiolhtutio,itactiamilla,qux ficlo 
g.ranjs , propnc cft nuncupanda fuhftirutio . 

Tcrtio & vltimo monctur per texjtj l.gcncraliter. 
§.cum atit.C.dc inft.& fubft.vni pluries hdeicommi£ 
ium abiqtic impropriet.uis nota, fubftitutio appclla- 
tur . I tuic rexnii rndctur, q> licct fideicommillum ibi 
ahlqticvlla improprietatis nora fubftirutio appcilc- 
tur.rn nopcr hocficieiCcinitllum propric (iibftitutto- 
nem dici.vclfidcicommiluriti propri^ fubftitutiiap- 
pcllari,patcc hoccilc vcrii c < tnrraicripcis. na lcx quo- 
queabiqtdiquaimproprietatis nota Trcbclliantca , 
Faicidiamappelkt.l.inquarta.rf.adleg.ral.cv tri Tre- 
bellianicaimpropric^Fakidudf, Docc.tn cLLin quar- 
tam.!tctn lexquoq*, hbcrorii emancipari<>ncm,manu 
milTioncm appeUacLl. fF.dc off. proconl. & rn cman- 
ripario,impropr&inAnumifliod?.gl.& Doct.ind.Lz. 
Itcm lex quoq; filiura viuo patrc poft tcftrii c«>dirum 
nattim, pofthumu appcllat.l. ^ . f nominirim.ff.de in- 
itifto,rup.& irri.rcfta.& Lj. Cde pofth.hir.inftir.&tn 
is filiusimpiopriepoftlium isdicititr. d.l.,*. $.pofthi> 
mos,&Doc>.inLGallus, ifl prin.rfdelib&pofthum. 
Egoah hac poftcnori opinionc ditcedendum non 
x j puto,q du.ibus ratiotiih.f. probantr,& primo. fPro- 
prietasvcrbortl.vcladilhnitioiicfumimr, velabecy- 
moIogia.vdabauthorit.tte.Bar.qufceccri (cquuntur 
inl.oespopiili, in 6.q.principali, in verfquxro, vndc 
furnatur.ft.dc i1ft.1Scit.11c. fcd (idcicomillarix fubftiru 
rionicrymolo^u, &dilhmrio fubftonisconucniuc, 
neclurilconfttltoru authontarcs dcficiiir. cri*o fidei- 
c6mil!an.ifuhihnitio,c(rproprit)fubftitiitio. Minor 
probatuc: namq>coucaiatdifttutiopatct, quufub» 



ftitutiocftfcciidainfticutio, gL&Doct.c6iter in rub. 
ff.co.led hdcicomiiliim nil aiiud cft, «j Icctida inlhru- 
rio ieu ordinatio: nam primo ordinac ccftator & initi 
tuit hxrcde,dcindc fideicommillanu, quod lupradi- 
xi & probaui,ergo fidcicomillitm cft propnc lubftita 
tio. q> ct\inologu no difcrcpct probatur, q uia liibl H- 
tutto a fub,& ftatuo,dicta eft, quaii tn altcrius iocum 
ftatuirio: icd fidcicomiiiariusin locu hxrcdis inliitu- 
ti ftatuttur,crgoconucnitecymoloj;ia. quodacltinict 
Iurilconfultorum authonratcs, probanirpcr l.gcne» 
raliter. § .cum autcm. Cdc inftituito. & tubilituc. pcr 
1.1'ublius. $.fin.tT.dccondir.& dcmonftra. pcr l.cura 
proponas. C. dc pacf. per LSccttola . ft. a«l 1 rtbcl. pcr 
LTicia Scio. $.Scia. rF.dc lcg. fccundo , pct Lcohxrcdi. 
$.quid (i hxrcdcm. ft.dc vulga.& pupilla. pcr l.a tilia. 
•t;.alumno.if.adTrcbcL pcrl.vnicam. $jfl pnmo, &$. 
pro fccundu. Cdccadu.toLpcr LTitius & .Scius,c:uin 
diub.lLlcqucnttb.ftidc hxr.infttc.pcrl. , .J.li ti.tit adi» 
mcn.let^.& pcr c.li parcr.dc ceftam.tn f\. Si pcr muitas 
alias lcgcs.qttx in propolicoaddua poilcnr. cii i^itur 
fideicomtllb, dtihnitto & ccvmologu lublhrutioms 
contic M.tr, ac lurifconfulti difpoiirionc iftam, fubfti» 
tuuoncm appcllent, diccndumcft fidcicommiiluin 
propnclubihtutioncm dici. ' 

Sccundo & vhimo probacur . Vcrbum. iitbfticuo, 
fcu (ubftitucio.cft gcnus, quoddc liiis fpccicbus prx- 
dicacur, dcdircccafcilicec&de obliqua fublHtutio- 
ne, & hocvlrra quod fccunduin omnev Di>ckorcs iti 
rublnft.eo.& in rub.ft.co. & vbiq; fubftitutionediui 
it» dant in diretra &oblic|ua,probatur hac rationc. t^c 
nus llluddf eiic,cuius iignificatio apta cft copreacdo 
rc plurcs rcs ipecic intcr fc diiTercntcs.fplcbifciium , 
Inlt.dciurenat.gc.&ciui.fcd fubllirutioms iigmiica- 
tioaptacftcomprehcndcrcnon foium dircctnlubfli 
tutioncm , fedct fideicdmiifum a direcb fubtiituric» 
nc (pccicchftcrens , vt probatur per fupradictas legea 
in luperiori fundamctoaddutfbs,acct pcr rationcm» 
deqtufuprain rcfponftoncprimi funrtamenti cotra 
dirhnitionegloftt^adduca.crgo fubftirutiocdjgcnusa 
&dirccra&obliquafuhftinitio,funceius fpccics.mo 
i7dolic.tipecicsproprictnfuntfuo ge:>cri, & gcnus 
propricdc tuis fpecicbus pr.rdtcarur. I.li qutd carum. 
Ji.intcrcmptiim.rf deleg.^. fcd ridciccimillaru tiibiU 
rutio cft ipccics ftibll irucionis, cri»o cft propcic ("ubtH 
tutto, &iub(riturioptopriedcipla eriam prxdicatur. 
28 Ex refolurione antediccx c6clufionis i n fcrtur, t «^ 
in ftarucisiiibftitiitionisappcllationeetuin fidcicom 
millaria comprchondictir, & hoc (iuc Itatucum lic ttr 
' norahilc: vtiuriiiftatutumctlct,vtexcauftcondioo- 
nalts (ubftitutionis ctiamcondicionependeccquocl 
rclicrum cllec.cranlinittrrerur.id ftacucum vcnhcarc 
tur in fideicommillaria fubftitutionc, no fccus quam 
in rcliquis,&(ic rcftringcrcrur.Lvnica.3i.(in aucemali 
quid fubcondttione. Cdccaduc.collcnd. tdcmq; fo> 
rcc li (htcurum cllcc odiofum,vt licauerctur,quodac* 
quilitum ex cauia fubftiturionis, qttoad dccimara 
partctn fi(co prxftandam dclibarerur,&ita tcncnt 
Alcx^ocin.&Mari.m.Socin.iun.concra B.ild. Salyc 
Tau.dc Cii i ro.Dtvi u m.Iafuncm, & NicoLde Macch. 
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1 Subflitutio vulgtru , quid fit . 

2 SubfHtutiovuLgarit, qmtuplex fit . 

3 Subjluutio vutgarit & pupiUaris , quas brcuiloqtu & 

tompendiofa tompUQiiur , vtrbis generatibns ex. 
' frefic dieuntur \ 

4 txfreffum tllud effie dicitnr, quod ex verbit colligitur . 

5 IntcUeBut Liam hot iure. ff.de vulg. & pup.fubflitut. 

6 i» fukfluutione reciproea,vulgaris exprtffa continet ta 
• : at am pupiltarem,quando reeiproca fub/iitutio in ta~ 

fum fpcctatim vutgaris fubflituuonit fuit concepta . 

7 Vupiliaris taeita , qu* fub vulgari expreffa m mipro- 
-~. ca fubfluuttonecontiaetur,matrcmnoHexcludit. 

8 Subflitutio vulgaris tatita,quid ftt . 

9 Subflitutio vulgaris m expreffa pupiUari continttur, & 

ditttur omnino tacita . 

1 o InteUttlus d.l.iam hoc iure_j . 

1 1 Condu'io,quandodtbeat admplcriin forma frccific* . 

12 SubjiitututatUa vulgaritnoncontinetur fubpuptUari 

expreff* , quando pupiliarit fuit fatla ex intcruallo 
pofl teflamcntum patcrnum , cum alus dcciarationi- 
bus,mm. i j . 1 4. 1 5 . 1 6. 1 7.& 1 8. 

1 9 Subjiitutio vul^arit, qu* partim tacita , & parttm ex. 
preffa dicatur . 

2oSubfluutio,fi barct non erit, comprehendu cafum defi- 
eientis volutuatis,& cafum deficttntis facultatis, 
cum declarationibut.num. 2 1.2 1.2 1-& 24. 

2 5 1 Subflitutio vutgaru fadainvnum cafum, fi batres effe 

noiucrkjn porrigatur adalium t*f*m,fib*rcs effe 
non pttuerit, vel econtra . 

2 6.lnteUeQus l.G*UusJ.& quid fi tatu.ff.de lib.& poflh. 

3 7 Intttittlus t.fi. C.de mfl'u.& fubftu.& num. 2 %. 
29 InicUiQus l.commcdiffimt.ff.dc lib.& pojibum. 

j o InteUeUut l.pater Seuer.nom Trotulum . ff. de ccndit. 
. & dcmonfirat. 




3 1 InteUeOus d.l.GaUut. f.nuncde lege_j. 

}2 Subflitutio vulgsrit inlegatit fatla incafntt voiunta. 
th,an trahaturad taput impotenti*. cumalus dccla- 
rationibm, num.11. aj. $4. j 5. j6. 57. j«. jo. 
40. «5" 41. 

.rJ C A P V T P R I M V M. 

Xpiditvs c\c prima Par- 
rc huius noirri TraCbrus , ad 
lecundam principalem dcuc 
nio , quam in quinque diui- 
doPartes, in Vulgarem fcili- 
ccr, Pupillarc, Excmplarcm , 
Compendio(am, Sc Rccipro- 
cam,dequibus(lntriilarirer , 
&ciiuirimperaadabo.Etphmo, (ubfriiurionis \nil- 
garis materiam explanabo , procuiusdilucida dcda- 
racione infra(criptadi|putanda,{eu examinanda ve- 
nmm . Et pnmo,cjui<l (itvulgaris fublbturio. Sccun- 
do,quotuplex. Tertio.quibus vcrbis fiat.Quarto,qiii 
inrerpretationcm vulgaris iubfrirurionis verba red- 
piant.Quinto,quinam (int ciuscrTcchis. Scxto,quan- 
ik»expirct.Scprimo,quarcappcllcturvulgaris. Oda- 
110 & vln mo.quarc rucht inucnta . Quibusomnibus 
ciqx'ditis,crit eriam cxpcdira, 8c rc(blura rora hcc pr.r 
rens Vulgaris fubfUtutionis matcria: & dcucnicndo 
ad primum quxlinim , 

Qu.Tro,fquid(it Volgaris fublhnirio. Imoladi- 
cir, qubd vulgaris fubitirutio, cit fublritutio direcla , 
quar a quoliber, &cuilibet ficii poteft, nirril fpeoali- 
ratis habcns . Arer.in rub.jn(tiule\ , ulg.(tibmt. alum 
rradirdirrjnirionem, diccns, quod vuigaris fublbtu- 
rio, e(t inihturio (ccurUdirectacorum , qui in locum 
inllirutomm deficicntiu fupponuntur.Polir.in meJt. 
(ublutur. iniecundapartc hoc aliomododirfiniuit, 

vnlclicct, 
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vidclicct.Vulgaris fubfti t u ; io,ert fubrogatioqucdam 
hxrcdis in locum, prioris, qui non cxiftcrcc • Tu vcro 
eamhocdroc(iamn\ododiffinirc, fcupociusdcfcri- 
hcrc porerisiVulgaris fubftirurio,cft in locura prioris 
hxrcdis, qui vel non vulr.velnon potcft ellc hxrcs,fa 
<la i nftirutio.L $ .C.dc hxred.infti tucn. & proharur in 
prin.Inllit.de vulg.fubftir. fupradi&x vulgaris fubfti- 
cuciomsdiffinirioncsan bonxi1nc,nondi(puco, cum 
talis ddcepracio parux, aut nutlius vrilltatis cxiilat: & 
proptcrca ad lccundum qu.ilitum condefccndo . 

X Qucro, t qnoroplcx fit vulgaris liibfticucio. & Bar. 
in l.j.rl.coddicit, quod eft triplcx , vidclicct exprcfta , 
tacita,&parcuncacica&pacciirt cxprcila. Exprtll.i, 
aut fic vcrbisgcneralibus,auc fpcciahbus, aut fingula- 
nbus .Vcrbis gcncralibus fi t.qiudo tclhuor dicit, vos 
inuiccm fubftituo: vclquandocunqueTitiusdecdFc 
rif,fubfticuo Scmpronium. verbum.n.fubfticuo , ge- 
ncraledh&adomncs alias fubftitucioncs porrigirur, 
&ficillafubfticutiocxprcfta vtrhis gencrahbusdiri- 
mr.quc^nbrcuiioqua.&compendiofa fubfticurionc 

j comprchedirur. f &hincinfe*ciir,qucxldirc«ftx fub- 
ftimtiones , vulgaris & pupillaris , quas brcuiloqua & 
compendiofa fuhftirurio complccrirur,vcrbis gcncra 
libus cxprefsc^ dicuntur , ita rcnent Bart.Alcx.ScK.IaC 
Ripa &alij Docf orcs communircr m d.lj. Bal.& An- 
3cl.inl.iam hociurc. lf.de vulg.&pupil. glof.Bart.Bal. 
PauLdcCaftro,Alcx.laf.SalycCyn.& Dec.inl.in tcfta 
jnento. Cde tcftam.milit. gl.& Do&orcs in l.Lucms . 
ff.cod. &elofinvcrbo,pcri polIiinc&ibiDoclorcs , 
jn l.prccibus.Gdc impub.&alijs fubftic. Aymon Cra 
uctta in conf. 1 4 1 .num.7.Franciicus Cur.iun.in cpn- 
fd.8<S\ num.7. Corn. in conf 159. vol.i. in conf 197. 
volum.j. Alcx.inconf.t1.coL4. veruc.adccrrifi.v0L7. 
Ruin.in conf 1 o {.C0I.4.V0I. 1. & Rolandus 1 Vallc in 
conC.69. nu.t 1. vol.j.&hxceftcommunis &rccepta 
(cribentium (encentia, qua- cx pluribus probatur. 

Primo per tex.in dLLudus , cara hoc modo indu- 
ccndodLxprefta pupillaris, & no racira rrutrem cxdu- 
dirJ.Papiniamrs.$.fed ncc impuheris. ft dc inofficrc- 
ftara.c.ii paccr.de rcftamcii.io 6. &dl.prccibiis,&ibi 
Dodorcs comuniren fcd pupillaris in rcciproca fub- 
(Hturionecomprdicnumacrem excludic.d.LLucius, 
crgo pupillarts fubltirurio, quam brcuiloqua comple 
ctnui , non taciu,fcd cxprdladidtur . £t li dixeris,in 
rLLLucius, matrem exdudi, non virtutepupillaris m 
rcciprocafiiblritutione comprehcnfc.fcd proptcr rra 
trem pupillo fubftttucu, a quo ex tacita pupillari fub- 
ftimtioncptopterprarfumpt.mi tdtacord volunute 
mater exduditur , glof Barr. A ng.& Pau. dc Caftro in 
<LLprccibus.glo(.& Paul.dc Caitin cLLLucius, & Bar. 
inLxdnfincpnn.ff.do vulg.&pup.fubftir.Rclpondco 
incLLLucius, matcrexcludinir, noneararionc,quia 
frater pupillo fubftitucus crat , fcd excaufapupillaris 
inbreuiloqua (ubftiturione comprehcnfar, & Iiocto* 
ruro ellc, cx verbis illius lcgis probatur , ibi , tcftator 
filios fuos , idcft vnuni in pupdlari xcacc cxiftentcm , 
& legicimum.alccrum nactiralcm & puberem , hxrc- 
desinftituit,cosq; inuiccm liibfticuic. filiuslegirimus 
impubcs dcccffic.fupcrfticc macre, & fratrc naturali , 

Jjucmctiam cohxredcm habcbar.dubiucur an ille 
iraccr nacuralis ciuscohxres, accciamcifubftimcus 
nutrcm cxclucLu .- Iurifconiulcus ibt rclpondcc quod 



non, diccns.ad primum cafum non exiftcnrium hrre 
dum,fubftimrionem,dcqua qa^ritur.perrincrc, non 
adfcquenccm: (i qtuscorum poftca dcccffillcr mtra 

{lubcrtatcm, & huitu dicii pcr ruec lcqucnria fbrma- 
ia vcrha rarionem reddic , cum in nacuralis ftlii pcr- 
fonadtiplexfubfticuciolocumhaberc non poflit, & 
ideodiac ibi tcxt. ad macrem legirimi filij hxrcdiras 
ab inceftatoperrinet. £xprxdictisigirorapcrtiffirae' 
conftat inantcdiccocaiu macrcm non cxdudi cx co, 
quia inea ijcciproca fubibcucioncproprcr pcrionaru 
imparctarcm non pupillaris , fcd vulgaris t.i t um liib- 
fticucioconunccur: crgoicquuurmarrecxcludi pro» 

ficerpupillarcmiabrcuiloqua fublhtucionc compre 
icnl.mi,qaandocarih'j*in pupiUari arrace cxiftcnri- 
bus fa&a liut.& hinc eft, quod in dida lcgc iunfcon- 
fulcusuipradiciain rarioncmcolidcrans, poftfupra- 
didicafus& racioms nacracioncm lubiungcndo di- 
cit, alttcrii ciuldcm xcatis hbcri infticuci nuiicc-mcj; 
fiibftiturifuillent: tunc cnim alccro dcfando mcra 
pubcctaccm, eius fucccffio no ad macrcm,fcd ad fub- 
ilicucum frarrcm cius dcuoluiiur.& iic hoc modo hu 
ius lcgis vcrba,& fcnfum infpicicndo, apci Ciflim^ co- 
ftat,macrcm ibi cxcludi non cxcaufa, quia fracer crac 
pupillo fubftirucus , fcdcxracioncpupillaris in rcci- 
proca (tibliitucionccomprchcnfx,& pcrconfequens 
dicfa lcx optimc didam conclulioncm probat . 

Sccundo probatur pcr dd.in tcftamenco . C. de te- 
ftam. mihc.quam lcgcm inducas, prouc fupcriorlex 
indtida fuir, & cft facilis indud ionis . 

Tcrtio probacur pcrdd.prccibus . C. de impub. H 
ahjsfubftic. namibi pupillaris in compendiola fub- 
ftirurionccoinccncaraacrem exdadir, ergoeftexpxel- 
fa& non cacica: pupillaris.n.fubfti(utioexprcila&no 
cacica macrc cxcludit , du to c. li patcr^lc tcftam.in 6. 
& li dixcns,legem iftam con trarium probare ibi.rual 
rcrnaciuedicitur dcpupdlari cxprdla vd compedio* 
fa : crgo cx illa altcrnaciua coUigicur, quod illa pupi I- 
Lms ,qux in compendiolaconcinecur , dicirur tacica 
& non c\pt cll.muim vcrba illius rcxcus func ifta. bi ve 
ro fubfticucio in (ecundura caium vcl cxprdla, vcl c6- 
pcndiofa, non vlquc ad cerra.m xuccm rada rcperia- 
cur, &c. ccxcusiftcloquicurdcpupillan liibftiturione 
fcparataabilla, quxincompendiola concinecur;ac 
cciam loquiturdc ca pupillari fubfticucione,quam 
compendioia complcdimr,& mtcr vnam,&alterara 
fubfticutioncm ponirur altcrnatiux crgo iignificatur 
quudpupill.u ism compcndiofacontenu non dici- 
rur eMprdLidcd taata . Kcfpondcmr,diCfa lcx.quido 
loquicurdcilla pupillari (uoiticucioncdiftinda,&fc- 
paraca ab illa pupilLtri, qux in compcndiola conrinc 
curfubfticucionc, incclligicur dcca.qux vcrbisfpe- 
dahbnsexprimicnr.nam pupillaris (implex,&diftin- ■ 
liapcrtcftarorcm lic formarar, & condpitur ! li hr- 
rcs crit Ludus , & in pupillari xtatc dccelleric, fubfti- 
tuod Caium.hxcn.lubfticucio verbis (j>ecialibus 
didmr cxprefta,fedqtiando loquicurdc pupillari, 
quam compcndiofa fubftitutio complecrimr, intcl- 
ligimrdc eaqux verbis generalibus dcmonftratur-, 
& qux fub verborum compendio continctur : & hxc 
fubfticucio, rcipecru pupillaris exprefsf diftintih* & 
fbrmahtcrconceptxdicicur tadtadicct (cum fubvec 
borumcompcndiocontincatur) verbis gsncralibus 

cxprclla 



DeSubftitutionibus,Pars Pfima. 6 



«icprdU nuncupetur. nam pupillaris.qux in compcn 
diolajubftitutif >nc coiuincair t cxprdli , & uau di- 
iicriis rclpc&ibus appcllari potdhcxprcii a j n gcncrc , 
cum vcrbis generalibuv>& lub vcrborum compcndio 
«xprimaiur : uci u vcro refpcdu pupiiiaris , qux vcr- 
bts fpcdahbus,& formaincr concipitur. ita dicit Bar. 
md l.f&in iimih caiu itadcdarat BaLinl.fi. in i o.op 
poUcC.dc hcrcd.mlbt.Vndc non mintm ciUu" cx d.L 
|» cdbus,cIicitur,pupiAUrcm illam in eacompcndio- 
iafubftuurionecontcnum, taciumnuncupari.cum 
idpcdfi pupiliiris cxprc/sc forinalicer ex verbisipc- 
ciaiibus conccpcx ponatur. quod non rcmouct, quin 
ctum pupiilans iila cxprclla vcrbis generaUbus non 
dicatur , prouc dicram fui t . 

Quarci & vlrimo probacur hac rationc. t lUud cx- 

fireilum dlcdicitur , quod cx vcrbis colligirur . l.Cal- 
u >.f). | . ti. di lib.& pofth.& illud ctiam vcrbis gcncraii- 
buscxprdliim nuncupatur.quod (ub gcucrccontine 
tur.Lfi. in finc.Gquodcum eo.fecundum vnam opi- 
nioncnrfcd vulgarisj&pupiUaris fublhtutioncs, qux 
tn rcciproca &coinpcndioiaiubititutioncconcincn 
tur, cx verbisrcdprocx & compendiolxcolligucur, 
& iub didarum iubltitunonu generaliutc contincn 
tur,vt ptobabo: crgo vulgaris,&pupillaris,que fub re 
ciproca & compcndioia comprcncnduntur vcrbis gc 
ncralibus exprciic dicutur. Minor probatur . Vcrbu, 
fubibrucio, eftvcrbum comraunc &gcncrale,&dc 
(uipropria lignihcationc comptchcndit non iolum 
cas lubftitutioncs,qux antc acquiiicioncm hxrcdita- 
tis locum libi vcdieant.quaUs dt vulgaris,& rccipro- 
cxLiara hoc iurc.tT.de >rulg.&pup.fedcriamcamprc- 
hcndic cas fubftirationcs, quxpoft adicam hxrcdiu- 
tem vcndicant iibt locum: qitalis eft iubftiturio fidci- 
cromillaria.dircdLt mihuris,& pupiilaris,& alir.Lgc- 
ncraliter.CdciniiicAfubrt.l.mihces.rl"Jcmilic.tclia. 
Iniht.de pupiLfubihcin pnn.& j-.quarauonc, co.tic 
dlprcabus , & Barcin l.Ccn tuno,col.pcn.fl.dc vulg. 
&pup. Sed in rcdproca, &compcndioia (ubltitutio- 
nc adeft vcrbum , iiibihcuo , nam reciproca pcr lixc 
vcrbafotmatur, vos inuiccm fubftituo: &compcn- 
dioUper ruec aluvcrba condpitur,quandocunquc 
Titiusdeccilerit,fub(bcuo Scium.ergo fub ilUs lubib 
rutiombus vulgaris, & pupiliaris lubihruciones ex 
proprietacc verborum , & iub llloruin gencralira- 
tc contincncur. 

£x antcdiChs igicur conftar.fupcriorcm comunem 
opinioncm in pundo uiris cciam vcriilimam dlc: & 
licetFulg.Chrilloph.de Caihgl.& ArccincLl.in tcfta- 
mcnto.Cdeteftam.milicc6trarium tcncant, icilicct 
quodpupillaris in rcciproca fublliuicionc conccnu , 
ucica, &non exprdlaiit, quod vidcturctiam cllcdc 
'nicntionegloli^ind.l.prccibusinglo.j.inagna.atite 
mcdium, &giolIxin cLLiam hociurc, tamen eorum 
opimo non clt tcnenda.& ad hoc vtomnis remouea- 
tur difHcultas,rcfpondeamus dl.iam hociutc,quain 
lcgcmadeotum intctioncmprobandalic inducunt. 

In didalegedicitur , quod quando pater filio im- 
pubcriin vnumcafum fubftirait, in vtrunquccafum 
mbftituiilcinteUigitur.ideft lihxrcs noncrit ,vellt 
cxtiterit,& in pupillari xute dccdlcric cx quibus vcr 
bis dicitur, quod fub vulgari cxprdlacontinecur ca- 
du pupillans.poft hoc tcxt.ibi didc , quod ms ad ccr- 



tium quoquc gcnus (ublhuitioms tritrum cilc vi- 
detur.modo liclluid vcrbum>quod*cftrcUtiuu ciul- 
dem fubftanna.-, & penlla vcrba, quod ius, &c. intcx- 
prccationis pnm/cad brcuiloquaraficcxtcnlio.Ergo 
icquirur.quod licut fupra in pnmo cafu crat vulgaris 
expre(U,& taciu pupilUris, ita eciam in fccudocafu , 
&licin reciproca (iibflicuuonc addi vulgariscxprcl- 
fa,& tacica pupilUris, &hocmodoiUudius ftatutum 
inprimocafuadrcrriumquoquc gcnus fublhtutio- 
nis ttaiftum cllcvidccur. nam dcnaruracxccniionis 
cft, vc cafus ad q u cro fi r cx tcnl io, ( 1 1 ci u idcm vi r tu ci s, 
&quaUtans,cuiuscftcaius,qui cxtcnditur, iuxuno- 
tata per Dod.in l.j.& i. fl.de iudic. * &,i 

Huiclegi, vlcra Bartoli rdponlioncin, f tu fic re- 
fpondeas: IlUvcrba>quodius adccrtiumquoqucgc- 
nus fubftimcionis tractum cllc vidctur, ad omnia 
in prioricalu narrata rcfcrri polIunt,&polIimtctia 
rcrcrri ad llla vcrba tanmm , in vcrnnquccalum (ulv 
ftituillc intdligitur.lirefcrunmradomnia in priori 
cafu narraca,& tunc (cniiis cnt iftc, (icuc quando pa- 
tcr fiiio impubcri in vnum caium fubftituit, in vci un 
que cafum fublhtuillc intclligitur , tta idcm ius iu n> 
ciproca fubftiturionc , quando patcr in vmtni t.mnn 
caium rcdproce fublhtuir, in vtrunque calura lubfti- 
raiilc cenictur, idcft, ii hxrcs non crit, vel li exticcrir , 
&inpupiUarixutcdcccUdit.cxempligratia, tdia» 
tor dixi t,ii quis corum mihi hxrcs non crii, cos inui- 
ccm iubftimo. fub hac rcdproca fubftitutionc hoc 
modo conccpraconcincrur vulgans cxpreila.l ub qua 
tacica pupillaris comprchcndicur,& bxc dl commu- 
nis opinio, prout in cLLin tdtaracntcs Ocdus attefta- 
tur.F.c lic Iiccr tcftator redprocam fubftitutioncm fc- 
ccrit,&in vnum cafum (uoihmcric, actamcn m vtru- 
quc cafum fubftiruillc intcUigitur,& hoc modo idem 
ius ad tcrtium quoqucgcnus iiibftitutionis traiftum 
dlcvidetur .&ii^'oluraus hocpaciolcgcmiftamin- 
tcUigcrc,nihilobftar:nos.n.hoc in caiunon loqui- 
mur,fedquandoiimpUcircr pcr ccftatorcm fuitdi- 
cnim, vus inuiccm fubftimo, intcr qaoscaius diucria 
rario ftatuicur , prout vidcbiinus : & idoo dc vno ad 
aliud argumcnmm non rencc , arg.Lnamraliccr. $.ni- 
hil cominunc.flidcacquir.poilcii' & LPapinunus exu 
h:ff.dc minor. cum vulg. & hunc mtcllcchim Paul.de 
Caft-num.t .ibi vcrum dleanSrmat. Si vcr6 illa vcrba 
rcfcrunmr ad ancedida.iUa unnim vcrba»in vcrunq; 
cafum fubfticuUIcincclUgirur,& ranc fcniuscric il\et 
Qucmadmodum pcr vulgarcm fubihrutioncm tefta- 
torinmunquccaiiim fubihrai(IcintclUgitur,iuetu 
pcr rcciprocam fubihrutioncm ln vrrunquc caium , 
ideftin vulgarcm, &pupillarcmprouidilIcccnfctur. 
&iicillavcrba, quodius adrcrrium quoquc genus 
(iibihtutionis rradumellcvidctur, difpolitionisidc- 
tiracem iignificanr rcfpeduduplicintis iubftitutio- 
num iimplicitcr, & non diipoiitionis idcncicaccm re- 
fpcdu fubftitunonu, fvnius cxprefsc, alcerius vero 
raritc. VndciUavcrbaiic intcrprcranrur.quodius, 
idcft lllitd lus.pcr quod fupra pcr lliam vulgare litbih 
tutioncm tcftatorcm in vrrunque cafum prouidillc 
ccnfctur.idem iusad tertiumquoqucgcnusliibftiti»- 
tioms, idcft ad breuiloquam, lcu reciprocam fubftitu 
tioncm rracramdlc vidctur, quupcrcam in vtrun- 
quc cafum, iddt in vulgarcm,& pupillarcm , tcftato- 

rcm 
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rcm prouidillc cenfctur.& quod hxc ri iponfio fir vc* 
ra.probattir apcrtiflimc: na lurifconfitltus poltquam 
jn rectproca litbttiturione eo modo detcrminatione, 
fcudccilioncm fecit, illitisdccifionisrarioncrn rcd- 
ditdicens,namiiparcrduosfiiios impubcrcs hxn> 
des lnftitnir, eoscji inuiccm lubltiruir, tn vrrunqueca 
fum rcdprocamliibfticunoncm ractam vi(icri,rliuus 
riusconlHtuir. & rariorarionisdcmum exfubfcquo- 
tibusvctbiseMcitur, quia verbtim.fubfticuo , eftvcr- 
bnmcommunevulgarem, &pupiljarcmfubftictitio- 
ncm fignificans. Vndcpcrhxcverba,vosinuiceTub- 
1) i tuo, dc iplbrtim v.crborum propncutc & gencrali- 
tatc vulgaris,& pupillaris fublbcuriones lignificacur . 
Quibus lic firmir« ftanribus, cxprcisc conitat ldcnti- 
utcmiurisdlcrcipe&u dupliauris iubftitutionum 
tantum, &nonrdpcciulubftirurionum, idcft vnius 
exprcflx,al tcri us vc ro taci tc, at m cx fcquc ti bus tllms 
lcvnsvcrbischciarur, quodfub gcncraJitatcipforum 
vcrborum,vos inmccm fublhtuo, propnc, & xquali- 
tcr vulqaris , & ptipillaris fubihtuiioncs conhncan- 
tur, &"rc vcra iltc mihi videtur realis ad iftam lev 
gem intclic&UE. 

Cum igirur iftud Fulgofij fundama-rum no fub- 
fiftat, apriori&communi opinionc nullo padocft 
difccdcndum , fcilicct quod pupillaris , criam qux in 
rcciproca fubiiirutionc conhncrur, vcrbis gcncrali- 
bus exprcfladicatur. 
6* Quam concJufionem declara non proccdcrc, f qn 
rcciprocafublhruhoincaium fpedale vuigaris fub- 
ftitutionis futt concepra , vr fi pcr tcftatorcm didum 
fit, li quis eorum mihi hxrcs non crit, eos inuicc fub» 
i>u uo. na hoc in cafu fub llia vulgari in rcciproca fub- 
fiitutioncexprefla,raampupiUarisconrinctur. iutc- 
nct Harin d.uLucius, nuta 1 9. quem ibi, & in dJ.j. in 
d.l.in triiamcnto,&incLLprcribus,commuiurerDo- 
ctorcs fequutur, &idem tcnctlraola tn c.Rainutius, 
cxtradetelum. & Alb.dcRofjnrub.ftco.in matcria 
breuiloquc.in 1 c.q.Fran.Cur.iun.raconl.S6.num.7. 
&haxcftcommunis&reccptt icnbenrium fcntcn- 
tia.qux primo probarur pcr rLl.iam hoc lurc , fccun- 
d'im noftruin primum llii icgi tradirum mtclicdum, 
qucm in dl.Ludus Bar.prxicntixc vidccur . 

Sccund6 & vlrimb per hanc rahonem cohrmatur. 
Si vcrumoliet, pupillarem iubfticurionem,iub hacre 
ciproca incalum tanrum vulgaris conccpn, conhne- 
ri: lequrrcrar teftatorem iub vcrborum gcncrahtare 
huiusrcciproca:fubftitutionis in vrrunrj; cilum.vul- 
garem fcihcet&pupillarcm xqualitcr prouidillcfcd 
conlcqueirs cli fallura.vt dcmuiir abo.crgo f.dfum cft 
eriam anreccdcs , & iic pupillarcm cxprcllain fub hac 
redprocacorincri Minorcm orobabo.verbavnkpldl 
fubltitutionisvcibis piipdlarcmiubfttcucioncligni- 
fic"anribusoppofita,&contrari.iriIcdiciiiuur. naper 
ha , cverba,fiquish.rrcs noncrit, vulgarisconcipitur, 
pupillaris vcro» pcr ha*c alia vcrlu corraria, fi quis h.c 
1 cs dnt , & m pnpiJlari xrare decclldic, fonnatur . & 
pcr vulg.m-m tdtttori, pcr pupillarc pupillo fuccedi- 
tur.modo licIiXk; w riproc » in caium tm vulgaris pcr 
tritarorcmreftnciafuic, vndcpcrca vcrbis lubftiru- 
t :o:iis inlo jctis,rclia!ori,& non pupillo fucccditur,& 
qucm non eile herede reqiiiritur,ergo fub huius (ub- 
ftitutiunis vcrborura gcncraliutc cAptcllipupiUaris 



non continetur : cum per eam pupillo & no teflatort 
fuccedarur,& quc haucde cflc rcquiratur.£t pcr hanc 
rarionem rcmouctur Dedj randamerum.qtii tam in, 
d.l.in teftamcro,quam in d.Lprcdb. conrrariu rcners 
nirirur : rii cius inrcnrio no eit vcra,cum prour ex an- 
tedi&a rahone coftar.fiib verborum gcncralitarc hu- 
ius rcciprocx fubftituhonis in vulgaris tarum cafum 
conccpta*,pupiilarem cxprdlam conhncri falium fir. 

Et nincini«rrur,q> liccr cxprcfla pupiliaris , qux io 
reciprocafubftiruhoneiimpirconccpraconhnctur, 
matrem cxdudar^i.LLucius,&d.c.ii patcr, de teftam. 

7 in 6. f atramen hxc pupillaris tacin,qux lub ifta vul- 
gariexprcilain rcciprocaifta fubftitutionc contine- 
tur,matrcm non cxciudit, ita in iupradictis locis Do- 
dorcscommunitcr tcncnn& raciocJt , quiainacrcm 
ucita pupillaris non cxcltidit,Dcc.m conf. 1 8 1. in ca- 
fu occurrcnti.coluin. t A' hxc cft communis opinio , 
prout infra in fccunda parrc fccundx parris huiut 
noftri Tracutusvidcbimns. 

Poftquam vulgrrc fubllitutionccxprcflain verbif 
gcncraiibus dcclarauimus,ad alia mcmbra diuifionis 
vulgarisfubftiturionisdcucnicnduclh&pnmo, vul- 
garis fubftitutio exprcda verbis fprcialibus ficquado 
teltatordicit, fi hxrcsnon erit Lucius, Caium lubfti- 
tuo.hxc.n.fubllitutio verbis Ipcciafibus concipidici- 
tur.quialpcciem fubftitutioniscomprehcndit. Ver- 
bis fingularibus fit , qn per tcftatorc aliqius afus fin- 
gularisexpnmirur, inqucmfubfticuho comirhrur: 
cxcmpli gratia,tcftatordicir,li pofthumusnon naice- 
tur mc viuo, fubitituo talcm, vtin l.fin.Cde inftit.& 
fubftit. Vd fi didt, fi filius meus mc viuo moncrur,vr 
inl.Gallus,in prin.fT.dchb.&pofthum.vdli hxrcsin- 
ftitutus capcrenon potcrit.fubftiruo Scium, vt in Lx. 
Cde hxrccLinftitucn. 1 

S Tacitaf vulgaris fubftirurio cft, quxouidem non 
fignificatur vcrbis , fcd exijs tamen ucitccolligirur 1 
Excmplum : Dixic tcftator, Tirius&Seius, vrer eo» 
rum viucr, hxrcs mihi efto.livrcrquc viuar, ambo 
funt hxrcdcs,aItcro vero mortuo is , qui fupcrcft , ex 
allc hcrcs crir,quia inquit tev.tacira fubftimno inelle 
vidctur inftirunoni , vt cft tcxtusexprclfiis in LTihus 
& Scius, cnm Lfeq.ff.dc hxrcd.inftit. quafi volucrit di 
ccrc teftator , Titiu, & Scitim mihi hxredes infliruo , 
&lialterhxre; non crir,altcrum ci fubliiruo.&iicvi- 
dcsluncfubflittitionccxvcrbis, quibus rcitarorvfus 
fuir,non fignificari,& ideo no dici cxprellam, vcrum 
exillisncirccolligitur, &idco tacita nuncuparur. po 
reftcriam poru cxcmplum in Ltradalutur.cumLpr^ 
ccd. fLdc nuli c.ccftam. 

Itcmomnino tacira vulgaris fubiiirutio eft, illa , 
qux in exprcfla puptflari conhncrur, \t in d.l.iam hoc 
iurc , & in l.qiianuiis.C.dc impubcr.&alijs fubftit-& 
iftadicituromnino tacita, quia non ligniticaturex vi 
vcrborum,&nullo modoeft cxprclla: icd lblum exle 
gis porcftatc, & cx prxfumpu mcntc dcfundi de- 
monftratur: napupillaris iic concipitur,li filius meus 
milii hxres eric,& in pupillari xcatc dcccllcrit, fubfti- 
tuo Caium. cx iftis vcrbis non ciicicur,qubd fub ea u- 
ciu vulgaris comprclicndacur.aim ea concipiarur 
lub illis vci bis,ii hxrcs non crmqux vcrbaopponun- 
tur iilis vcrbis, fi hxrcs cnt , & iiccx vi vcrborum po- 
tius contrarium arguitur: actamcnex lcgis ditpjii- 

ttonc, 
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tionc , & ex prxfumpu mentc dcfiindi comprchcn- 
ditur.prxfuniit.n.lcx,q>fi cclcarorvoluit, vtbonaliu 
ircnt ad fubftitutum.li hxrcs crit filius luus, & in pu- 
pillari xtarc deceflerir, idcm voluillcc fi licrcs n6 cnt, 
ita tradit Bar.m d.Lj.cx aiius didtis cliarur.qi f vulga 
rism«prdL\pupillanconrincrur,& dicitur omni- 
no tarira: idcm tcnct Bar.in Li.num. i «>.fLcod.& Gui 
hcLdeBencdic.inc.Rainutius,cxtradctcftam.in ma- 
teriapupillansfubftitutionis, in primoeftccru, ntim. 
7J.&rurfusibidcmin matena vulgaris fnbftuurio- 
nis,in j .dfeani, Iaf i n l.iam hoc iu rc, CoL t .ft.de vulg. 
&pupil. & Zalitts in codcm tracbtu lubftituc. pupil. 
num. 1 8. eandcm opinionem tencnt Arct. Alcx.Soci. 
&Iaf.in l.moribus. fF.de vulg.& pupiL & ibi num.41. 
Ripa haccllccommuncm opinioncm ahHrmat, ldcm 
tencnt Raphad Cuman. in Lqui halvbat . ff. dc vulg. 
& pupil. Bald.Cuman.Aret. & Alcx.in Ih cum. ff.cod. 
tit.Corra.polt alios ibi in l.li teftamcnto , ntim.i i.C. 
dcimpubcr.&alijs fubftir. &Cur.iun. m Lprcabus , 
num. j 7.cod.tit.& twc clt communis & rcccpta icri- 
benrium fcntentia , qux legc & ratione proturur . 
0 Lcgc f probatur pcr textJ n cLl. iam hoc i u re , eam 
duplicitcr inducendo , &pi imo in principio llhus lc- 
gis dicirur , quod qiundo parer impubcri fiho in al- 
rcrum cafum fublbcuic , in vrrunquc calum fublh- 
ruiircinteUigitur, liuefilius hxrcs non extitcrit, liuc 
ertiterit.&impubesdcccircrir. exquibus vcrbiscud- 
iur, quodvulganscxprcllaconrinetcaatam ptipilla- 
rem & econtra.Hancinduclionem Policin rxatUub- 
ftitut.innutcriapupilLiris fubfticurionis, in primo 
ctfechi>rcrnouexe niticur,diccns dicum legcm m vul 

!>ari cxprdla tacitam pupillarem contincnte folum 
oqui , & nonecontra , & hoc verum cllc hoc pach> 
probar: nam q uando aliqua lcx plurcs rcripcrc potcft 
jntclicttus «lle venordidrur , qui pcr alias lcges pro- 
bari por, Bartan L1namb1guo.tf.dcreb.dub. ied prin- 
cipium di<2xl.iam hoc iurc, plures rcciperc potcft 
inrdlectus, fciliccc qubd vulgaris cxprclla taaram 
pupillarcm continear,& fimiliter ccontra, & pcr La. 
«j.fin.ff.eod. & pcr l.quamuis.C.eo<Luc probatur , cx- 
prctiam vulgarcm tacitam pupillarcm conrincrc , fed 
non ccontra. Hxc rrfponlio mihi nullo modo placcc 
nam Iurifconfultus ibi rcgulam gcncraJem rradit» 
fcilicet quod quando parer in vnum cafum fubfti- 
tuir, in vtrunquc cafum fubftiniiilcintcUigitur . qux 
verba propric rcfcrn polliinr , quandoparer cxprclic 
Tulgaritcrfubrtituir.&quandoctiamejiprcUcpupil- 
larcm fubftitutioncm fecic , adcoquod exgcncralita- 
u horum verborum apcrulfimc probacur , vulgarcm 
«cprclum tacitam pupillaremcontincre.&cconcra 
exprcllam pupilLucm cacitam vulgarcm comprchcn 
dcrc&cx hoc felfum efle dcmonftrarur, quod pcr lc 
gcs non probccur, limmcer exprdlam ptipillarcm u- 
acam vulgarem concincre, cutn ( vc vidcs ) cx princi- 
pio ifhus lcgis dcmonlrrenir . 

Ecftdixcri», fupradicfam regtilam gcncraliterin- 
relliginondcbcrc.lcd folum cam locum habcrc in 
exprdu vulgari,&nonin cxprcllapupillari, cx hac ra 
tione, exemplumdcclarar, &dcmoiillrat, inquibus 
terminis lcx loquacur, nam excmpla rcm faciunc ma- 
nifeftam.Lprxtor. jUulunus.tldccollat. bonor. Scd 
tupradichr regulx cxcmplum cft m vulgan cxprclla, 



cum tcxr.dicar,(i hxres non crit: vcl li extitericA' im- 
pubcs dccelTcrit. Ergo iftud cxemplum ttlttn legis 
principium dcclarat , in vulgari cxprella folum lo- 
cum lubcre. Rclpondco,cxcmplumdcclararinqui- 
bus Wmfatf lcx loquatur, fcd non rcftringit cam , vt 
in calu cxcmpli folum locum habcac, immo lex in 
tcrminis in quibus loquicur.li vciba 11011 rcpugnanc, 
gcncralitcr cft inrclhgcnda , ica probac tcxt. 111 l.dam- 
ni infccti.la i.tf dcdamno infcao. Vndc cum verba 
in dicta l.fi hxrcs non erit , &c loco excmpli linr po- 
lita , licctdcclarenrqtiomodo fupcrior rcguladcda- 
raridcbcar , attamcn non rdlringuntdccilioncm in 

[>rincipio illiuslcgis politamin cafu folum cxcmpli 
oaimhabercjfcdimmo dccifio illa gencrahtcr m- 
tclligi dcbct , & lic quod tam in vulgari cxprclla , 
quim in pupillari locum habcac . comprobatiu hoc, 
quialcxgcncralirer loqucnsgcncraJiccrinrclligi dc- 
bec. I dc prcrio . ff". dc publiriana in rcm acho. & l.j. f . 
gcncraliccr. ff.dc lcgar. prxftan. 

Secundotcxt.ille indticicurin vcrbisilhs, Hocica- 
quc cafu lingulis fcparatim fubftitucrc parcr debo 
bir, vt li pubcs hxrcs non cxcitcric , impubcsci fublli- 
tuacun li autcm impubcs lixrcs exritcric , & intra pu- 
berutcmdccellcrir, pubcsfrarer.&qux lcquunrur. 
exhoctextuehcitur, quodcxnrclla pupillaris vulga- 
rcm continct, nam ibi impubcri fuir fada lola pu- 
piliaris exprefla , & umcn didtur quod connnct 
etiam %-ulgarcm . 

Erfi cuxmsinduehoncm iflam non obftarc cx eo , 
quiaiUctcx. inveriic quocafu,nonita firmediipo- 
nit.vt non in finc corngat icipliim^licinir cnim in fi- 
nc , vcl certc cuitandx quxftionis gratia lpcaalitcr in 
vtmnquc cafum imptiberi fubftituat fratrcm, liue hf 
rcs non crir, fiuc ent, & inrra annos pubcrucu deccl- 
ierit.modolic, ficcrri iurisdldquodfub pupulari 
contincrctur wilgaris , non cflct ncceflc proptcr qux- 
ftioncm cuitandam,quod tdlaror in vrrunquc ca. 
fum filio fubftituerc dcberct, cum fufliccrct impubc- 
ri tanium pupiUariccr fubfticuille. Vndecu nccdic lir 
in vrrunquc cafum graria quxllionis euiundx impU 
bcri fubfttrucrc, cx noc fequicur quod non fir vcrum, 
quodiubpttpillari taciuvulgaris contineatur: &lic 
tex.in finccorngitfeipfum, &perhancrclp61ionem 
Poht. in fupradido lococonrracommuncm opinio- 
ncm cenebat . Vcrum hxc refponfio icu confidcrario 
nuIJius cft momcnti, ii rcc>e ienfus , & vcrba dicfx L 
iam hociurc, intelhgantunnaibidiciturquodquan- 
do pubcs& impubcs inuiccm fublbtuuntur , in pcr- 
fonavtriufq; vulgaris tanntmfubfticutioconrinetur. 
& ldco quando volumus q> in impibcrc duplcx fub- 
fticutio incclhgatur,nccdlc dt, quod |>arcr iingulis (e 
paratim fubftituat, hoc modo , vt ii pubes hxres non 
cxriccri t.impubes fubltituarur : li auc impubcs hxrcs 
cxtitcrtt, &intrapubcrtatcdcccllericfraicrpubesin 
porcioncnicohxreilisfubflinurur. &hocincafu, in 
pirlona impuberis concinctur exprdia pupillaris , & 
tacita vulgaris cxcoquiatcftatorinvtrunquccafum 
impuberifubftituillcintcUigir : lcd in pcriona pubc- 
risillavulgaris non compt chcndit tacitam pupiilarc. 
ScA iuxta hocluniconfultus hocdubiu mouet: quid 
iivulgarislubliitutioin pcrionam impubcriscond- 
piauii , licuc in pctiona pubcrisconccpufuk,aii lioc 
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in cafu illa vulgaris tacitam pupill.ircm contincat, 
poftquam fadacftdc per fe, fcrc^wdcnido taJi qux- 
ftioni Iui ifconliihus dtcir,qubd iftud nb cllct tutum, 
quupoilctdiibitari vrrimi ccftacorira facicndofcn- 
(critdc vnavuJgan,idcf> dc vulgari fimih ci,quam fe 
ccrat pubcri, vt licut illa nocoprtlicilcbatpupillarc, 
quunon poicrat, ita&ifta fada impubcn noncom- 
prchciidar.quia non vult: nam ilhid , quoddicitur in 
principiolcgis, qubd fubihtutio facra in vnum ca- 
fumcomprchcndit altcrum , proccdit, niftvolunras 
tcllatoris rcfragctur. hoc ctiam cx conicchiris potclt 
comorchcndi, &hiccxratconicchira proptcrah.ini 
iimilcm qua focerac pubcri, &idco mchusdt , qubd 
concipiat pupiliarcm, vt dictum cft in vcrf prxccdcn 
li.li aurcm impubes.&c.poftca dat pinguius conliliu 
in vcrliculolcqucnti.ibi, vcl ccrtceuitandxquxftio- 
nis gratia, &c. vbi vult , qubd mchusfit fubftitutionc 
ita formarc, fiuc hxrcs non crit, liue crit, & iutra an- 
nos pubcrtatisdcccllcnt. cxprxdichsiginirconftut 
non cllc vcrum , qubd tcx. in finccorngac fcipliiin in 
coquodlupradixitinvcrfifi auic impubcs&c.cum 
vcrba llla in finc pofita non habcant rclationcm ad di 
(h in vcrf fi autc impubcs &c. (cd lolum ad quxlho- 
ncmibipcr Iurifconfuhum motam, proptcr quaui 
eiiuandamduplcxadhibetconlilium:&pninuiii cft 
illud, quod in cLvcrt.fi aurem.ponitur : lecundum cft 
illud.quod m finelcgis ponitur: &lioc modo rcahtcr 
conlidcrando tcxrumiftum,prout ibi Pau.dc Caftro 
conlidcrac , pondcrario fupradicta Pohri nulio pacto 
obltat.&exprcfsccxirtorcxru fupcrior conchilio& 
comimuus probatur: aquacgo pcr hunc tcxLpar- 
ticularitcr non difcedo . 

Rationedemu conclufio fupradidaprobarurhoc 
modo. pupillarisfub vulgan cxprdla idco conrinc- 
ttir.quucrcditur q> li tcftatorcogiraflci,otiam pupil- 
larcm fcciflct, atque idcirco cx prcfumpra cius voiun 
tate fu baudirur a lege, Dochucs communirer m d.I. 
iam hoc uirc. fcd lixc ratio milirat etiam ln pupiluui 
vt vulgarcm contineat, crgo cadcm difpolitio locutn 
habcrcdcbet.arglaTitio.rtdc vcrb.oblig. nam li tc- 
ftator voluit vt bona fiia ircnt ad fubftirutum, li fihus 
fims hxrcs erit, &in pupillari xtacc dcccllcrir.prxfu- 
mitur a lcgccx prxfiirapca reftatoris vohin tare, qubd 
idem voluillct fi hxres non cnt , quia ii dc quo maqis 
videcurincflc, &incft, crgomultomnqisdcquomi- 
nus, auth.muIto magis.Cdc ucroun.cccl. Er li dixc- 
ris, inter cafum &cafum ellc duicrfam rarione, cx co 
quiafub vulgari racita pupillaris conrinctur, quuli 
tcftator de cocalu cogitaftcc.vciquedifpofuillet fauo 
rcpupilli.cum fibiipli profpicercnopolilr, qucrano 
inpupillari rcfpcctu vulganslocum non habct, cum 
pcr vulgarcm ipfi tcftaton fucccd.uur,qui tcftator la- 
rius fibi prouiderc potuillct, arg. I.tractabatur . £ de 
militari tcftaraAL;.C.dc inorl^teftamConfirmatur 
hoc, quiaprouilio facta in vno cafu , m aho rcmotio- 
nem inducit.Lcomtnodiflimc.ffdc libcr.& pofthum. 
ck Lfi cumdotcm. fl.foluto matrim. vndecum inpu- 
piluri fubftirutionc tcftator prouilionem fcccric , in 
tliocafu, cViicin tacicavulgan rarioncm inducit. 

Rcfpondco.Nampcr pupillarcm iftam fubftitu- 
rionem,rcfpc«3u fublhtun adeft fauor, rcfpcdhi vcro 
teftatom, au$cnua& pratxiu voluntas coniidcrar 



tur,cum fubftitutus, poft primo loco hxrcdem infti- 
tutum , in f.icccfllonc bonorum omnibusahjs ante- 

Conaturrmodbfic, cxprclla vulgans ucitainpupil- 
ircm conrincr: hocnon cft fimphcitcr fauorcpupil- 
h, fcd dt rationc prouifionis legis in prxfumpra tcfta 
roris voluntate fundat.r , qux voluntas clicicur ex co 
quia (cum per iftam vulgarcm liibftuutioncm adiic 
fauor refpectu fuhlhruti , rcfpcctu verb tcftatons 
ciuscnixavohinras conlidcrctur) cognoldrur tcfta- 
toremindcfcChiprimi lnlhtuti in lucccflionc fuo- 
rum bonorum .ihum prxterquam lubftirutum ad- 
micterc nollc,& ipfum magis dihgcrc & amarc , & 
idco lcx hanc tdutons volun tatem confidcrans prx- 
fumir, qubd li teftaror dc hoc aliocalu cogirallct, ide 
prouidiilct.&ita Doch>rcs communitcr ind.Lurn 
hociiire,dicuiu:quodctiamcxdictalcgeprobaiur . 
&idnon eile fauorcpupilli , cum fibi ipli prolpiccre, 
non poflir, dcmonrtroapertiflimc: nam quando pu- 
l>es & impu bcs rcciprocc fubftituuntur , tunc in pcr- 
fbnavrriufquevulgaris tantum fublhrutio continc- 
rur, &in perfona unpuberis no concincrur ctiam pu- 
pillans.& ratio dr , quia eft incoucniens qubtl m vno 
thiplcx lit fublhnitio.in alrcro vulgaris ranium, ita di 
cittex.ind l.iam hociur&qui ctum dicit.qubdfipu- 
bcs^&impubcsicparatim inuiccmlubllicuuncur,& 
impubcri vuli^ari modo fublhcutio fit.tuncqubd illa 
vulgaris pupiilarctn corineat , eft vohintaris quxftio. 
modb lic, fi vcrum cllcr.vulgarcm cxprdlam caci cam 
papllarcm conrinerc cxeo, quia prxfumpta teftaco- 
ris vohltas folum in fauore pnpilli cft fuoaara, lcquc- 
returqubdfubftitutioreciprocaimparibus facca ic- 
fpcdu impuberiseciam pupillarcmcontincxct,&q» 
quando imptiberi vulgari modo lubftirutio ri: , ^ ll- 
la raciram pupillarcm conancrct , nodfct volunraris 
qu.T ftio, aim in vtroquc cafu fauor pupilli,& fic eadc 
ratio locum habcrcr:nam li prcfumpra tcftatoris vo-: 
lunras dicimrproptcr fauorcm pupdli, &hxceft ra- 
tio.quarevulganscontinetpupillarcm, hxcratiolo- 
cumhabetctiamin fupcrioribus calibus , & ideo ca- 
dcmdifpolinoJocum habcrcdcbcrcr, arg.Lillud.fK 
adleg.Aqtiilcum vulgar. Scd confcquens cft f.Uliira, 
vt in d.l.um hociure,probatur:crgo falliim dl ctum 
anteccdens,&ficq> fauorpupilh iblum fircaufa>vs 
pra'fumatur rcftarorcm vcllcfub vulgari tacuam pu-f 
pillarem continere . Ex iftis igirur patct , falfum dic, 
prxlumpram tdrarons voluntatem proptcr pupiUi 
fiiuorem fundatamclle: &conftarvcrum cfle iftam 
prxliimptam volunrarcm fundatamdlein dilccho- 
nefubftituti, quem inagisdiligcrcdcmonftrat.cmn 
poft tuTcdcmprimoloco inlhtutura omnibus alijt 
aiitcponat. fcd hxc ratio locum habct eriam in pupil 
lari cxprdLi refpeclu racitx vulgaris, cum per ifti pu- 
pillaremfubftttutionem rdpectu liibftituri adht fa- 
uor, rcfpcciii vcrotcftatoriscius cnixa&prxcifavo- 
luntasconlidcrcrur, nam lubftirutus ifte magis pex 
teftatorem dihgitur, quupoft hxredcm inlhmrum 
omnibusahjsantepoftrus ftiit: ergocadem difpofir 
rio locum habcrc dcbet, & lic cft prxfumcndum hoc 
ctiam in cafu teftatorcm idein dil pofuifle, fi ldc cogi 
rallct . Necobftat q> prouilio fada m vnocafu,in aho 
remorione inducacd.l.comodilTinve, quia hoc pr > >cc 
dir rdpcctu tcftatoris, fed no quancu ad lupplctioni 

legis, 
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legis , nam 1« poteftalium etiam cafum vltra cxprct 
fum fupplcrc, vt cft in cafu noitro , quia Icx fupplct,& 
difponit cx ptxfumpu tcftatoris volunrate. d.Lum 
hocime.cxiltis igitur patct fupradichm rationcm 
firrniterin fuorobore pcrmancrc,& rcfponfioncm 
tiutlius cfle momcnti . 

Et fi conrra iftam communem opinionem legc& 
rauo.icrirmatam ficargueres: Sublhtutioeftcondi- 
tionalis inftirutio.l.in ratione. J.quod vulgo.ffad lcg. 
i FalatLtfcdcondiriodebetaihmpleri in formafpc- 
rificaLqui hxrcdi, & I.Mcuius.ff.dccondit.&dcmon 
ftra. cfgoifta fublhtutiopupillaris debct adtmpleri i 
forma Ipccifica, & no in vulgari tadca.o: iic per acquw 
pollens. Corroboratut hoc.nam uanis adhis contra- 
rius cft cxprcflb , ergo impoflibtle cft quod vnus con- 
trarius fub alio contincatur. Rcfpondco,quando con 
fideraturcrfc&iu.non cft abfurdum qubdcondicio 
nou adimnlcatur in forma fpecitica, fcd pcr xquipol- 
lcns. Lmulicr . fTad Trcbc 1. nam hoc in cafu , quando 
efrcdhis conlidcratur,condmo pcrxquipollcns adim 
pleri potcftJ.ft mater. C.dc inftirut.&: iublhtuc. fcd in 
cafunoftroconditionalis ifta lnftitutio crlcchim rc- 
fpicit, cum fucceflioncm bonornm rcfpiciat: crgo 
non cft abfurdum qubd pcr xquipoUcns adtmplea- 
tar,5c ficin tadn vulgari.Nec obftat quod tacita vul- 
garis & exprcfla pupillaris fint contrarix: quia hoc 
negarur, cum fint diucrix & non conrrartx: nam tUa 
dicunturcontraria ,qux de eode fubiccto prxdican- 
tur i n cadcm qtnliute priuariue & pofraue, vt Petrus 
currit,& Pcrrus non currir. fed quando variarur qua- 
Ltas fubietWicet prxdicata iintoppofita,polirionc* 
non dicinturcontrarix, fcddiucrfx, Cagninl.djcm 
f ncT:o.rTdcoffic.a<reiror. fcdincaiu noftro racita vul 
gans,&c<prclla pupillaris non prxdicautur deco- 
dcmfubtcdoincadcm qualiuie priuatiue& pofiu- 
n^.quiapMpdlaris habct fuum fubicchira , fic udta 
vul-jaris habetahud laum , fed rantum \ariatur q«a- 
litas fubicch:crgo fiint diuerfx & non contrarix.quc 
diucrfiu-.nonoprratur.vtvnum fub alio contincri 
nbn poflit-d l.iam hoc iurc. 
-< EKantcdidts«{iturconftar, fupradichm commu- 
ncm opinioncm in punclo iurts vcruTi roam cllc, qu* 
plunbus modis dcclaratur. 
lt Primbdcclaraturno^proccderc,tq«undopupil- 
Uris eft fachex inteniaUo poft teftamcntum patcr- 
num , nam tu^c fub pupillari exprcfla ucita vulgaris 
non conunetur, iu tenent BaLRaph.Alcx.Arct.&: laf. 
in Lfi quiscum. 5» j. rfdc vulg.flc pupiL Alcx.laC Sodn. 
eValijinLi.fT.cod. 

Mouentur ad id diccndum , Priroo fi vcrum cflct , 
qubd fob cint cl!a pupillari uciu vulgaris conrine- 
rctur, quando ipu cx intcruaUo poft tdhmcntum pa 
ternum cft ttcu,fcqucrcrur,tcltaractitura patcrnum 
diueriis temporibus faclum valcrc, cu vulgaris fubfti 
turio fit pan prinripabs telhmenii patcrnt , Inftit.de 
vulg.fiibihr.inprin.&glollacommuniterapprobau 
in Lfi.C dc inlhc & fubftit. ftd confcqucns diccrc cft 
falfum Ixu m antiquiras.Cdc tcftam. & Lhxrcdes pa- 
krn. $.li quis poft. ff.dc tcibra. crgo falfum eft etiam 
antcccdcn s , & lic , quod hoc ia calu cxprclla pupiua- 
ns ad tacium v.dgarc porrigatur . Et fi ducens, qubd 
licetpars icibmcnti, otficvulgans fublhiuuocxin- 
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tcruallo ficri non poiTit , c.irntn illa ficri potuit in fc- 
ftamcnto pupilli, qtJod ex intcruallo fiu 1 non prohi- 
bettir. d.l. ii qtiis eum J. j. nam qucm 'dmodum lcga- 
tafaclain cotliciliis cx intttuallo poft rcftamcntum 
patcrn u m valen 1. 1. li q u i s cu m tt (b m cn t ti m n u 1 1 um . 
frdciurccodiril.^ qui funt acccflbrijad tcftamen- 
tum . Lquod per manus . ffciid. tit. de iurecodicil. i ta 
pari rationc dcbct valcrc vulgaris facb in icftamcnto 
filij, quod cft fcquela tcilamcnti patcrni , vt in J.hbc- 
ris, lnftit.dc pupil. fublht. Rcfpondcornam aut illam 
radtam vultjarcm nnquam p.itcrni rcftamcnti par- 
ccm principalem conlidcrarc «s^aut tanqunm par- 
tcm aCcclIoriam.fi tanquam partem principalcm, 
proutdeiurcconlideratur, <5t'ttincimpoflibilccl:ex- 
prellamiftam pupilliremad taciram vulgarcm por- 
rigi.& rario cft, quiaeft impolfibile, qucn.1 validum tc 
ftamcntum diucrlis temporibus fieri polTit . d.Lcum 
antiquicas. & per hoc remouccur illud , quod dit i tur 
dclcgattsi.n codiallis fachs.cum codiCilh non iint 
partcs principalcs tcftamcnti, led lintad teftamctum 
acccllbrij, & codiciUiA' teAuncnnno nullo rcij)cctu 
diaintur vnum tctbmcntum. 1-1* idcm . C.dccotlicil. 
fi tanqiura partemacccflorumconlidcrarcvisilbm 
tadtam vulgarcm, & tunc vlrraquod id lit contra len 
(cntiam Dociorum communitcr ajiprobacam, vc ha- 
bctur pcr glof. in d.l. fi. att amcn ncquc hoc in cafu cx- 
prcfla pupillaris ad tacitam vulgarem porrigi potcft . 
& ratio cft.quia fi iu dicercinus, pcr lftam fucccdcrc- 
tur tcftatori in aus hxrcditatc, &: ab ifla tcftamcn- 
tumpatcrnumviresaccipcrct: fcdhoc ftare nonpo- 
tcft,aim principale ab accctlbrio confi rnurinon po f 
fit Ji-quod pcr manus. crgo neque eiiam porcft ibre 
quodinhoccaiupupdlaris.Td vulgarcm porrigamr. 
Pra- tcrca id p robatur hac al i a rat ion c , tclbmen tu tn 
vircs acdpit ab hxrcdis infttruhonc, fcua fublhtu- 
tionc ctiara nciu vulgari, vtinfra fiio locovidebi- 
mus : ergo um inlhtutio , quara fubftitutio , prxtcr- 
quamin tcftamento,ficri non potcft.confcqucntia 
probatur in<LLq»pcr manus, crgonon potcft cilcq» 
ilbpupillaris ad vulgarcm potTigarur,cum(vti conii- 
dcras ) (it pars accdlbria ccftamcna pterni.& pcr 
bancrationcmhocmodocorroboracam ego abnac 
opinionc nou difccdo , & rci jdo Imolx opinioncm , 
qui in dLfi quiscum.$.j.c6trariura tenebat . Necob- 
ftat fi Hixcris rcgula di , quod pupillaris ad vulgarcm 

Eorrigiqir, vt in Lia hociurc. ftco. Srcft cralu rcgu- 
i gcncralis, qubd pupillaris ex interuallo ficri potcll, 
vtindJ liquiscum.Ji j.modo fic,prima rcgxilahoc 
in calu hmiun non rcpcritur, crgo ncneralircr cft 
inteUigcnda, argiiin.l.ji.s>c:icraliter. ff.dc lcgat. pra> 
ftan. nara quod lege didum non rcperirur, ncquc 
ctiam nos diccrcdcocmus. $.coniidcrcmus , Auth.dc 
tricn. & femif. Rcfpondeojicei hxcdiftindio jicr ab- 
quamlegem parucularcm fiwfb non reperiatur.u- 
raen cum pronctur apcrtiilima ratione , cft tcncnda : 
oamnonpolfLint onincs artxuliiingularimautlcgi- 
bus, aut ^cna:ulconfulriscomprchcndi , & idco cuin 
inaliquacaufa fcntcntiacor-im raanifdl.icft,is, qui 
iurifdichoni prxtft , ad iimilia proccdcrc, atquc iu 
iusdicercdcbct, Lno poiliint. ffdc legtb.& proptcrca 
d.$.con(idcrcmus, non proccdti.quando aliqnid licec 
oon lcgc^utnca catiouc ptobatur . 

B i Sccnndo 
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; Secundodcdararurnon procedcrcqn iiibftirucio 
pupillaris fit cxhxrcdato.lcu prxrcriro : excph ^raru, 
parcr filiu impubcrc inllicuic, & ci fubfticutc aha tilia 
iminibcrcpupiibritcr,qium cxhxrcdaucrar.&iidc- 
cedcrcr hcc filiain pupillari ctare, fubftituit Tinum, 
namin haciecundafubibtutioncnoncontinetur ta- 
cita vulgaris, ira tcnct Kaph. Cum. in Lqui habcbat, 
pcr tlltimtcxJleo.qucm fcquuutur Alex.lub 00.17« 
Ripafub 1111111.4 &aJi; in l.i. ft~cod.qux condulio 
probacur ctiam his rationibus: &prira6,nam vripcr 
cxprcflam vulgarcm lubltitutioncra fucccditur tclta- 
tori, Inliit.de vulg.fubltitut.in prin.tta criara pcr caci- 
ramvulgarcm , Bar.&DoU\inl.j.rT.cod. & gloLml.fi. 
C.dc inltit. & lubiht. crgo tacita vulgaris non j otcft 
continri 1 fub cxprdlapupilian , quando ca facia fiiit 
cxlurcdato lcu prxreriro.cum illa m bonis tcltato- 
risfucccdcrcnonportit.Sccundo&vlrirabprobarur, 
nam aut pupillus inflitutus adiuit , & cdlat vuigans . 
Lpoft adiurn . C. dcimpubcr. &ah js fubllic aut non 
adiuit , & (inc dubio tira hlia rcpcllcrur ab hxrcdtra- 
tc patcrna, cura ab ca fucrit cxhxrcdata , crgo ncc 
cius fubftitutus ad eam vcnirepoterit. Nccobiiat.fi 
cum Bar.ind.Lqui habcbat.dixcris, qubd ilia filiacx- 
hxrcdaufuiriniccuiuiogradu vocata, quia vcrum 
cft quoad hxrcdiutcm pupiJJi, fcd non teilaroris . 
4 Tcrtio declaratur f non proccdcrc , nuando tcfta-i 
tor fpecialiter in vrrunquccafum prouihoncm focit, 
nam tunciubcxpredapupiUari non conrinctur ua- 
U vulgaris , Docior. m di 1. & piocntnr in Lcurn cx 
filio.$.nJio.fixod. 1 

Quarro dcclaraturnon proccdere.quando tc.fa- 
tor contrariura icnicrit cxprchc vd taatc , Bart. in 
dicia Lfccunda, numcnoay. & probatur in dictaL 
iam hoc iure. 

QuintbdccJacacurnonprocedcre, quando fublti- 
tutus dlct incapax bonoru rcftacoris. 1 . 1 1 is qui.rhcud. 
< Scxtb dcdaratornon proccdcncquandotcxrac ita 
tutura, qubd teftamrntaintcUigatur adlircram.nam 
tunc fub pupillari exprclli non comincmr caau vul- 
garis. Pro rdolurione huius declarioorus duo funt 
confidcrandi cafus»quorum primus dt,qtundo cxuc 
ftatutum qubd ccftamcnta mtclligantur od litcram , 
proutiacentofaaqiteextraneo intdiccru,&in hocc*- 
fu oraiila difputarione, concludcndumdi liib pupd- 
lari cxprdla non conrincri radtara Tulgarcm, vcl eco- 
tra, &narcnenr BalrL Alex.& communiterModcr. 
in dJ.prcdbus , Iafja cU.iam hoc iurc , & in Lquam- 
uis.CdeimrwtWj&alijsfubltituc AJex.R.ipa,Socin. 
&abjinl.j.ff.cocl& Alcx.ind.l.iam hociurc ,&in L 
pofl adium .Cdcimpubcr. &alijs fubftit. & hxccft 
communis opinio , qux probatur hacrarione. 

Utcra dicirur illa, quxpoilo corporali lcgi poteft, 
non quxincdlecru comprchcndicur. Lj. $.j. rcdc his , 
quxin tcftam. ddcnt. & hinc cfi quod ifla Itatuta, 
quxad literam intdligi debcnt, lntcrprcraqjoncm cx- 
tcnliium nonrccipiunt, Bald.in l.i.C.depatr.quifiL 
diliraxcr. & in l-omnes populi , fub num. a j. ff. de iu- 
fbc & iurc . & cllc notabilcdictum aihrm.u , & tcn« 
laC in Lnon dubium , fub num. j o. C. de lcgib. nam 
ifto cafu ccnfcrur rciectus omnis intcUcctus cxtra-» 
ncusi vcrbn. Lin his. flLdecondir. &dcmonftrac fcd> 
«juod fub pupillari cxprclla contineatur taaca vulga- 
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ris , oculocorporali lcgi non poccfi , icd id ell vircuce 
lcgis fundatx in prxfumpca tcliatons vohintacc, & 
flccxintcrprcurionc, vtprobatur ind.l um hncio- 
rc , & tbi Dociorcs communitcr iu tcucnt , & cradit 
lai" m d.I.quamuis . Ergo hxc inccrprcurio non rcci- 
picur in (btucis volcncibus quod ccftaracnca ad licc- 
ram tncclhgancur ,&ica cum iftacommuni opinionc 
cit|Tcrrranfcundum,liccr contrariuin ccncac Innoc, 
inc.Rainurius, cxrradcrcltam.quem icquicur Bar- 
hac.inl.cum aamiTimi . Cdc fidcicom. Ncciliorum 
ratio obitar, dum dicunr , quod pcr ule flacucum in- 
telliguncur liibbcx fulum friuolx hominum inrcr- 
prccaciones, non auccm lcgicimr mccrprccationcs lc- 
gis.Barcin l.omncs popuh, in 6.q.princip.fr.dc lultir. 
ficiurc fcd qubd iiib pupiilari cxprdla contincamr u 
citavulgaris.cltcx lc^isintcrprctationcicrgo rahsirv» 
tcrprcurio pcr talc icatutum rciecla non ccnlctur 4 
quu rcfpondco, Barr.in dicU Lomncs populi , loqui- 
tur m fcaturisordtnancibus quod ftamta omnia noq 
recipianc incerprecationcm , glollarioncm , vclexrra- 
ncum tntellcdtum.non inftatutisdifponctibui t)u6d 
ftatuca intdliganturadlitcram,in quocafu dktum 
Bartoh locura non habct , vt liald. in dicla L(ccuncU 
ait, ficdiucrliutcmrationisinrravjdcbimus. 

Sccundus vcro cafus e(t , quando liatutum fimplU 
dccr dicit , quod tdtamcnufcrucntur , prout iaccot 
ilnc vUainterprcutioncficin hoccxfu (omiiladifpu- 
utionc) condudcndu cft, fub exprdla puptllari con» 
rincri tadum vulgarcm , Sodn. &Ripa in Lprima.£ 
eod. & rario di , qma ftaruta ifta pronibentia intcr^ 
pretationcm,inrcUigunrar de intcrprcutionc homi- 
ms,fcais lcgis , Barcin dict.i J.omncspopuli . Baldaa 
Lfin.tf.deorigineiur.&iaf in Lquamuis.fi. dciniuS) 
▼ocan. fcdqtiod liib ptipillari cxprdla tadu vulga-. 
ris conrincacur, ctt cx inccrprctacione legis,& noa 
hominis.tucfci l.tam hoc rarc, & ibi communiccr Do^ 
cr*r. crgo tali . inrciprcuuo per ulc itatutum reic-y 
danonccnlctur. [ 

Etinccriltoicafutiflacftdiffcrcntia, nam fubpu» 

[lillaricxprcliitacitavulgaris continctur rx eo,qui» 
ex mcntcm tcltatorisiutcrprcratur.quod lidcca co- 
girailct, ita i*jcilIcr T Barr.& Dodor.in d.l.iam hoc iu- 
re , & idco clt quod fupradicU difpoiirio locum non 
habcr, quando conltat dccontraria rdtatoris voitinra 
rt, dicraLiarnhociurc. Vndccumftatucumdictct, 
qu6dcdtamen» itwd^ganturadlircram tinc intcr- 
prccatione, perhocr<miouecur inccrprcC3ciocxccn<i- 
un,& prouciacenc inteUigi debent, &idco vigorc 
iftius (tatuci prxfumitur tcliatorcm ciufHcm opinio* 
niscllc, aim teftator fcmpcr ccnlcatut fcconforma- 
rccumdilpofittoneitiris commitnis,confuccudinis , 
icu ftatuti, Bart inl.Tirioccntum. j.Titiogcncrafn 
dccondir. &dcmonltrat.&fic cum conflct de con- 
trana prdumpra tcftatoris volunurc proptcr talcfu 
mtum , non mirum eft li hoc in calu f ub exprdla pu- 
pillari non contincrnr tacita \-ulgaris . Qux rario ccf- 
fartn fccundo cafu , atm proptcr talc ftacutumnori 
cenfcatur prnhibira legt s mrcrpreurio , & per confe- 
qticns dilpolitio diih,- l.iara hoc iure, locum liabct»' 
cumpcrtaleftatunimnoncontrctde contrariapne- 
fumpta tcftaforis voluntatc. 
10 Scprim6dcclararurprcccd«re,e|tudotpupiUarU 

dlct 
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efict cdncepu his verbis , fi hxrcs crit , & in pupillari 
r t.ite dcccllerir. fccus fi conccpn cllcc his alijs verbts, 
ii rilms mciis in pupillarixratedecdlcrir, licci hxres 
Tnius : n.im in hoc cafu coprchendcrur viilt;aris non 
tadu.icd cxprclla vcrbis gencralibus. hcc dcdarario 
anvcra fit, nfrain m.urm pupillarisfubfututionis 
vidcbimus, ibi cnim elt locus fuus . 

1 7 Odauo dcclaratur non procedercquandotpupil- 
lus vitto tellatore morirur , quodan vcrum lit , infra 
vidcbimus fuo loco . 

j S Nono dcclaranir non proccdcrc, quandof pupilla 
rircr fubftituicur cxrraneus in reftamcnco fado intcr 
libcros minusfolcmni. 

1 9 Decimo & vltimo tdeclararur nu procederc.quan 
dopupillarisfubftinecur bcneficio aurh. cxcaula. C. 
dc Iibcr.prxtcrir. dcqtiibus in marcria pupdlaris lub- 
ftitutionis, infra fuo loco vidcbimus . 

H.rc vulgaris , quar fub pupillari cxprclla iubfti tu- 
rionecontinctur,potius prcfumpta, quam tacita nun 
cupari dcbcrct cx co.quia volun tas teftacoris tunc no 
adriiit, fcd lex ita prxliimic , quod fi runc ipfc tcftator 
eogiulfcc.idcm Itaruillct.iuxra LTiuus.$.Luci us.rl.de 
libir.& pofthum.Lpcnulr.rT.de iurc codicd. &l.rale 
pa&um , in fine . ff. dc paft. & ita eam prxfumpum 
anriqui nuncupabant: fedeft bcne vcrum,q> id.quod 
elt prxdimprum , tacitum ctiam appdlari potcft. 

Cognitoigicur, qtixdicarurexprcua, &quxud- 
ea.deuenicndumeftad fublbrutioncm prcim raci- 
ram,& partim cxprcflam : qux duobus modis partim 
exprclla, &partim tacitadicitur . Primo, quoad vcr- 
ba,&cxemplumcftm l.qui hbcris.$.hircverba.rT.cod. 
& haberur per Barr. in Lj. in $ .q. princ. rTeod. Sccun- 
dodicirurquoadcaiiis :pro cuius declararionc dux 
conclufioncsfunrdccidendx : quarum primacft.ifta 

icfubftiturio,tlihTresnonerir,quot cafuscomprchcn 
dar.& condulluc procedcndo duos comprchcndit ca 
fus, fcilicct calum defidentis voluntatis , vt quia non 
vultcllerirrcs: & cafumdcfidcntis facultatis.vrquia 
non potcft cllc htrcs . Bart. Bald. Salvc Comcnf. Ful- 
gof. Alcx. Corn. Arct. IaC & alij indirfcrcnrcr tam m 
fcumproponas.CdcLTred.inftirtien. quam indicta 
l.j.fTcod.& moucicur Dodorcs ad id probandum 
pcr tcxt.in dicta I. cum proponas. Verum hoc illc tcxr. 
non probar , vt ibi animaduerrit Aret.& quidam alij : 
in lubftirurionccnim non fuerunc appofira illavcr- 
ba.fihxresnonerit, fcd fuir dichim, li hxtes cllc no- 
lucrir.vel non porucrir.vt ibi cxprcfscapparcr.&licet 
text. iftccondulioncm iftam non probct,nmcncft 
vcra , quia li inlpidasgcnoralicaccm lllorum vcrbo- 
rum.li hxrcs non eric, compcricscomprchcndi &ca- 
fum dericicnris vohinutis, &cafuin dcficicntis racul- 
ratir.&primuscafus dcfidcncis voluntaiis didturcx- 
tititlc, cumcxprcfseconftac inftitutum nollc ctiain 
futurum adirc hxrediraccm , quod enc quocics illam 
rcpudiaueric:&hoc cft, quod diciturinl.quandiu. 
ffdcacquir.hxrcdir. Alter vcro cafus dcficicntis fa- 
culcacis tunc exririflcdicirur, cum conftac infticurum 
nonpollcadirc hxrediutcm, fiuc hoc aducneric cx 
dercciu CcUt perfonx.l.tecunda. ff. de hxrcd.inftitucn. 
feu ex defc&u ceftacoris, vc in dicTa Lcuin proponas , 
fiue cx dcfciftu reftamcnci. Lccrria , in finc . ff.de libcr. 
& pofthum. fiue quocunquc alio modo non poflk 
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cflc hxrcs , vr Bart. Bald. Corn. & alij dicunt in dida 
I.cum proponas . 

1 1 Hxcconcluliotdcclarariirnon proccder*,qu.ido 
fubftitutuscftinpotcftarcinftituti: nam runcillavcr 
ba.fi hxresnoncrit, rcfoluunturincafumdcficicncis 
faculcacis ranrum, idcft li Iwrcs elfc non poruei ir, ira 
tenct Barrjn cLL j. & motictur pcr l.luliantis . ff.li quis 
omifcau. tcftam. Vcrum lllc tcxt. probarpotiuscon- 
trarium, nam ibi fuiclocus fubfticuciont,quiaparcr 
noluicadirc&ficillavcrba. fihxres noncrir, in co 
rexruinvtrunquccaliiin rcfoluuntur: &qttodibilo- 
cum habucrit lubftirurio, parct ibi.rum quia fubftitu 
tafiliadcrrahirfalcidiam : rumcriamquiatex. dicir, 
quod fubftitutio locum habuir , quod clicitur cx illis 
vcrbis,no cnim carcrc dolo parrcm , qtu honorc pro- 
prio omillo propter compcndium alienam inftitu- 
tioncm maltiir. & ica concra Barrtenen t gLibi.Socin. 
&Ripaind.l.j.&cftvcr.i conclulio". cft bcnc verum 
quodillarcpudiatio pcrpatrrm facla rcfpcctu lcga- 
ranorum rcliciorumabinftiruronon noccr, cumin 
fraudem fada ccnfcatur , vt illc tcxt.dicit, & Bart.ibi 
latuisconfirmar. 

11 Secundodcclaraturtnon procedere,qu.indo non 
eft vcrilimilcfubftitutum vcllc vocari in cafuim|X>- 
tentic: cxempli gratia , li filius cft inltiturus , & p.ircr 
fubftituttis,li hxres non crit : nam hoc in calu inrclli- 
girur, fi hxresdlenolucric, non aucem li non pocue- 
ric.ica ccncc Arct.in d.l.j-quem (cqiiirur Ruin.in con- 
fil.tf.fub num. 1 1 .vol.j . & moucnir pcr d.l.Iulianus.^. 
fi.ffli quis omif.cau. tcftam. & licct Socin.in d.l.j.con- 
crarium (cntiat, & dicat, di&am Icgcm non probare 
Arctini intencionem: accamenmihi vidccur vcrilli- 
ma condufio: nam ibi illa vcrba , fi hxrcs non erir , 
non incclliguntur, fi hxrcs non fic, quia non pof- 
fir, vr quia moriatur : & lic non crahunrur incaliim 
dcfidenrisfaculcacis. &qu6d hocfic vcrum.proba- 
cur.quia alias fequcrccur ccftacorem filic pacrem lub- 
ftiruillcconcra vocumparcncum. Sedhoc dicerceft 
falfum, vc ibi probacur: crgo fallum cft cciani diccrc, 
quodverba llla in caliim impoccncix crahanrur.& 
idco cft, quod arbicriumchgcndi ccftator patrifub- 
ftituto rchnquit . 

1 3 Tcrtio dcclararur non procedcrc , f quando infti- 
tuicur filius , & fi filius viuo rcftacoredccedat, fubftt- 
cuacur nepos nafdrurus, fm confilium Galli : & dc- 
mum fi ncpos hxrcs non crit,fubftituatur cxcrancus : 
modo fiiius lupcruixit tcftatori, & nacus fuic ncpos,& 
nmborcpudianr.hocincafu fubfticucus non admif- 
tirur.quiaillaverba, fi hxres non crir, adicCu nepori 
nafcituro.intclliguntur & rcftringuntur,fi hxres cllc 
nolucrircumpollct, &ficadcaput tanrumnolunta- 
tis rcftringunrur, protitdicitglof fingularis inl.fi ma 
tcr.$.j.ff.cod.& licct quidam otjpugncrglollamiftam 
pcrd.Lcum proponas.rn Har.laluatcam, diccnsq. re- 
gulad.Uum proponas,n6habcclocum,qn rcfulrarct 
aliquod abfurdum, vcl aliquid concra prxfumpram 
tclcacoris mcntem , proucrclulrarecincadi glollx, ti 
dida regula locum habcret: nam fequerecur,qu6d lU 
lccxcrancusprxfcrrcrurncpoci in hxmliracc concra 
dtfuncti prxlumpram voluntarcm.conrral.cumaai 
tiflimi.Cdehddcom. &l.cumauus. tTdecond.&dc- 
monft.q» autcm (ubftitucus in hcrcditaccprxfcrrctux 
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rcpot i.pcr Bar.fic dcmonftrarun ifte ncpos cx fubfti- 
tutionc nonporcft fucccdcre.quiacxiftcntia fuihcre 
«lis impcdit iubftirutum vulgarem, quando fubftitu- 
tio vulgariscft facta lccunritim conlilium GaJli, vcl 
1. Vcllcix.&ratio cft, quia ncpos magis fubltitutus vi- 
dcturin fuintcquam in hcrcditatc.LGalJus.f.&quid 
ii untum,&$.nuncdclege.rf.ciclib.& pofthum.itcm 
ncc ab intcllato ncpos lftcpotcft fuccedcrc,donec ett 
locus fucceftioni cx tcftamcnto . Lquandiu. fE dc rcg. 
iur.&l.quanditi.ff.dcacquir.hxrcrL ii crgoiftc fubfti- 
tutus tcruuspollerfurcedcrc ex primo tcftamcnto, 
illc ncpos reptllcrctur: & idco dcbcnt intelligi ifta 
vciba, lihircsnoncrir, Tilicet cum cx tcftamcnto 
poflit fuccedcrc,ncdi6cuin abfurrlum fcquarur . cum 
i:!adcclararioncq , -iatctiusBart.vuJtqu6dilla vcrba, 
Jilu-resnoncrit.intclliganturin cafum nolunratis, 
&non in cafum dcficicntis facultatis, arl hoc vt cuitc- 
turabfurdum, &nefiataliquidcontraprxfumpum 
iclatoris voluntatem, & ticquod his in calibus rcgu- 
ladicteLcutn proponas.non proccdar.cgoconcurro. 
& ratio cft , quia qurlibct difpofitio dcbct lic intclli- 
i,nc fequattir abfurd u ni.I j.$.vndc quxrirur.fFde pu 
lican.l.fcireoporret.$.aliud, & ibi BaI.aotat.rF.de cx- 
cuut.rut.&Lliuc hxreditaria.in fi fEdcneg.gcft & nc 
fiat ahquid Contra prxfumptam tcftaroris volunta- 
tcm . d.Lcum acutilftmi , crgo regida d.l.cum propo- 
nas,non procedit,quando pcream lcqucrcturablur- 
dnm , &ficrctaliquidcontrapralumpram tcftarorii 
volunutem. Quatcnus vero loquimur circa calum 
pcr glollam propolitum, ratio Bartmon cft vcrj.quia 
cum nepos repudiaucrit , ccllar abfurdum.dJ.cum 
auus,&d.Lcumacurilmni,exquofac>ofuo,idcft fua 
repudiationc, fcipium cxclulcrit. cft bcnc vcru.quod 
conclulioglolixcft vcra hac ratione , quando nepos 
nafciturnsinftituirur, (ifilius viuo tcftatorc dcccdar, 
fcciitulum conlilium Galli , inftituiturad hoc, nc di- 
c"his nepos li nafcarur rcpcricns icprxrcritum rum- 
pa t tcllamcntum, fi fihus viuo tcllatorc moriarur : & 
jdco li filius viuo tcftatorc non dcccdit , & ncpos na- 
lcatur, cdlar inftituuo ncpotis.quiaccllarctiam ra- 
tio.quare fuit inftitutus,& hacdc caula exiftcntia 
fui hxredisimpedit fubftirutum vulgarcm, quando 
fublhtutiovulgariseftfadta fccundu conliliumGal- 
li.vcl LVclIeLr.d.1 Galius.$.&quid ii tantum, & S.niic 
delenc &ficneposnon potcft venirccx tcftatncnto , 
crtiam li filiushrreditatcm rcpudier,quia hocinca- 
ftinon fuithxres inftitutus,ergo non potcft ctiam 
vcnirc tcrrius ftibftitutus , fi ncpos ipfc ctiam hxrcdi- 
tarem co modo quo potcft, icilicct ab intcftato rcpu- 
dicr.quia iftcrcruus non fuir fubftitutus filio, fcd ne- 
pt ti , in cafu tamcn in quo fihus viuo teftatore dccc- 
dar , & i n quo caiii ii n cpos hxrcs non cri t , & fic illa 
verba, li hxres non crjt , pcr reftarorcm fucrunr pro- 
lataincaiu, inquoncposper ipfum dicitur inftiru- 
tus: qunincafu ncpos (li vulr) hxrcditatcm adirc po- 
tcft. Vndccum in qtixftionc pcr gloliam propoiita 
filins vitio rcttatorcmortuus no fiicnt.nepos no dici- 
turiic-csi iftirutus.&cxtcftamcnro fucccderc non 
pwcftrcrgocum non habcat locum inftitutio, non 
mirum cft, li etiam lubftiturio loctim habcrc non 
pollit, cum ab inftitutio.icnepotis , fubititurio rcgu- 
lctur . & lunc puto vcram rauoncm , & pcr lunc rc- 
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moucmrillaconciulio BartoIi,quandodicitqu6dia 
tcnmnis q. gloftx , li nepos cllct mortuus antcquam 
filiusrcpudiarcr.quod tunc benc admutcreturiub» 
Jlitutus.hoc cnimfalfum elle conft.it ex fupradi&i 
rationc.circaaliaqux pcr Do&orcsindictal.iinu» 
tcr.$.primo,ratione fupradi&x quxilionis diaintur, 
videatis ibi laridime. 

Quarro & vitimo dcclaratur non proccdcrc, quaa 

l^dofquis non potcft lubftitui.nifi in vnocalu, vd 
noluntatis, vcl dcficicntis faculratis: namruncdida 
verba.ii hcrcs non crit.in eo rantuin cafu intclligi de- 
bcnt, ita dicit Socin.in dicta 1. ) & ponit cxcmplura in 
dicla l.Gallus. jj.quidam rcUc, lccundura vnam glok 
fxcxpolitioncm . 

2 j Sccundacondufioeft, nunquidtfubftitutiofacH 
in vnum cafum, fcilicct li lixrcs clic nolucrir , porri- 
gatur ad alium callim.fcilicct, fi hxrcs cllc non porue 
nr, vcl ccontr.i?ln hacqueft.dux funt principalcs Do- 
ctorum opinioncs , qtiarum pnma cft, quod vulgaris 
fubftitutio iti caliim volunutis conccpu.in caiiim po 
tcntir tralurur, & hanc opmioncm tcncnt Bar.Ang. 
Itnola, Alci.lali Socin. Ripa,& aJi) communitcr in Lj. 
Ceod Angcl.lmola, Paul.dc Caft. & alij in LGaJlus.f. 
&quidti unrum.H'.dehbcr.&pofthuiri. Barr. Bald. 
Paul.dc Cj t.Alcx.&Iafin 1. j. Cdc hrred. inftitucn. 
Imola & 1'auLde Calis i n 1. pater ScticrinamrTdc con- 
dit.&dcmo:tftrat. & in i.li matcr , in fincrTcod. & ibi 
ctiam Bart. & Bald.candcm opinionem tcncnt , Bald. 
in l.humaniutis.C.de impuber.& alijs fubftitut. Gui 
Iiel dc Cun jn l.prccibus , m ].q.C.dcimpubcr.& alijs 
fublhtut.Ban.in i.fin.C.dcinlbtut.&fubftitut.Kayn. 
in tractatu fubllitutionum , in roatcria vulgaris,& 
lmola in c.Rainu tius, cxtra dc teftam. & Marian.So- 
cin.tun. m conlil. 1 06. volum.j. & hxc cft communis 
& rcccpta fcribciiuum Jcntcntu,&ad hancpioban- 
dam a pluribus mouentur . 

i6 Primo moucntur per j LGallus . & quid fitao- 
tum.iT.iic IttLft polthum. vbi cxprclseprobatur quod 
iublhmtioiccundiim coniihumGalli fadainvnum 
caium.id alium ctiam caltim porrigitur. Veruin huic 
textui,liconrr.iriam opinioncm volumus fubllincrc, 
rriphcitcr rcipondcri fxjrclh & primo,ibi illud diipo- 
litum fuit proprcr S.xuolxadditioncm , fcu cxtcnil- 
uam lntcrprctationcm: namli ipfc co modo conii- 
liuin Galh non cxtcndiilct, vtique in eos calus,de 
quibuscxprcHimipie Gallus mcntioncmnon fccit, 
noncxtcndcrctur.&nobisipfam cxtcnlioncm face- 
re non clict concclium: li cnim cx natura fubftitu- 
tiontsclict,vtin vnum cafumconccpta, maliumpor 
rigctctur.non fuilicropuscxtcnJionc: vndccumfuc- 
rit facta,ex hoclignificatur fubftirutioncm in vnum 
cjium conccptam cx natura fubftitutionis in aJiutn 
non porrigi. 

Sccund6& melius refpondemr, Gallus illam fub- 
ftitutionem iutroduxit, ne, ii nepos viuo tcftatore 
nalccrctur & moruio filio rcpcricns ic prxtcritum 
rationc iiiitaris rumjicret rcibmcnrum, & lic Gal- 
luspcrmortemconlidcrauit noncalum iplius mor- 
tis tantum.icd ipliim potius crTccrum,idcft,folu- 
tioncm patrixpotcftatis,quocafu pofthumusrum- 
pebjt tcftjmcntum : & cx hoc non mirum cft, il 
vnus caius altcrum continct , com m ali)s cafibus 
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fentenria & rarioGalli locum habcat, namin mor- 
tis lilij cafum iiibftitutio conccpta fuit, ncpofthu- 
mus rationcfuitatis rcpcricns le prxteritum rumpc- 
rct tcftamcntum. hcc ranolocum habct cnam quan- 
do filius pccru igms & aqux interdiciionc patirur, & 
quando fuit cmancipatus , cu in ijs cafibus filius non 
«oicatur amplius Iuus, &inriuslocumncpos(ubin- 
trct : & ideo non mirum eft ii vnus cafus acf alium ibi 

Eorrigatur, cum intcntio & fcntenria GalU locum ha 
eat,&(iccxtcnlioind.$.&quid liuntum, nonfir 
virtutc lubftirutionis,(cd identiutis rationc. 

Trrrib&vlrimo rdpondcrur , cum forimila Galli 
in cafum tanrum morris filij cflirt conccpta, & pollct 
confint^crc, vtalio modo, quam mortcdcfincrcr fi- 
huscllcfuus hcrcs.vtdcportaxionc vcl cmancipatio- 
neSccuolaexlentcnrialcgis Vdicix voluit, vtcnam 
in hos cafus iftarum ncpotum lnftitutio concipi pof- 
fct.d.$.&quidlinntum.nonqu6d inftiturio inca- 
fummonisconcepta extcndaturad dcportationem, 
emaciparionem,& huiufmodi , vt Dociores commu 
niterintelliguntdtcrof.&quid li tantum , fcdquod 
poflet auus ccVipcrc inlbrutionem ncpotum non(o- 
lum in cafum mortis , fcd in omncs cafus , quibus fi- 
liusdcfmitfuushxres eile.Scxuola cnim hoscafus 
inGaUiforraula exfcntcntia Icgts VcUcix fupplen- 
dos dixit, vt efttcx.exprcirusincadcml.Gallus, in 
fi etiam fi, in verfi. & bcnc, & hoc modo d. $. & quid 
fi untum,declarari dcber, & non prour communitcr 
Dociorcs dicunt. 
17 MoucnrurfccundoperlLfi.Cdeinuirut.&fubfti 
tucvbi (ecudura BartoliinteUc&um probat illctcx. 
quodfiquis fubftitutus vulgaritcrpofthumo fucrit 
hib eacoiiditionc.fi non nalcctur , (ubftnutus etiam 
intdUgiturquocafu nafcarur.&hxrcs non crit.huic 
tcxtui multipUcitcr poifumus rcfpondcre cx mcnte 
Docb>rum,&prim6rcx illcnon dtcitquod fublhtu- 
rioilIacxtend*turadcafum,quando hlius nonvult 
eflchxres,namdchoc:iuUum verbum in eotextu, 
quare intcllcchis Bartoli noncft admittendus tan- 
quam diuinatiuus. &fidixeris cum Bartolo,qu6d 
ifte intdle&us eft vcrus cx hoc, nam ibi matcr cx par- 
te fuit inftitura , & vcnter cx alia parte , & ventt i fuit 
facufublhtutio fi nonnafcetur, modo venter narus 
fuit, & m puptllari xute dcceflit:quxritur modd, 

3uis prxfcrri dcbcar.matcr.an fubftirutus?& refpon 
et lurilcon f. quod pcr uci tam vulgarcm fi matcr no 
extarct adraitterctur fublhtu tus, quia illa tacita vul- 
garis comprehendicur fub illaconccptionc, li non 
naicctur.conrincbatur cnim cafus cotitrarius, vide- 
licet li nafccrcrur, atque lixres non cllirt, &lic litbfti- 
tutio in vnumcalum ia&a,aUumconriiict. Rdpon- 
dcrur, quod iftcBartoli intdle&us non cft vcrus, 
prirao, quia fecundum iftum intdlccbim in filtj 
porrioneiureaccrciccndi matcr admittcrctur, nam 
ad bona maritialio iurc vcnirc non potcrat, fed (ub- 
ftitutio tolUtius accrcfccndi. L j.J. liduo.ff.de bo- 
nor.potlclf fccundutn tabuL etiam quod fubftitiitio 
fit ucita.Lpcn.(EdciniuCrup.&irri. teftam. & l.ft.C. 
de hxrcd.inftitucn. crgo in cafu ditbc lcgis , fccundu 
Barroli intcllcclum^drnittcrctur fubftitunr Scd con 
fcqucns cft falfum.vt probatur in ca legc : ergo falfus 
eftctiam BartoU iatdkcbis. Prztcrca nuteriucce- 



ditibipupillo, &non tc/hton, ergo eft pupillans,& 
non vulgaris fubftitutto. & quodioi marcr pupillo 
fucccdat, probarur pcr tlla vcrba , fi cnim & fcut fub- 
ftantixpartcm vxoridcrdiquit, mulro magis &lu- 
chiofam hxrcdiratc ad matrem vcnirc curauit . & fic 
ibi illud liaruitur, quin (tib vitlgari contincttir tacita 
pupiilarts, & non cx co, quod lubftitutio in vnum ca- 
fumconccpuadalitimporritjarur, &illccft vcrus& 
communis intcllechts : & licct nonnulli ipftim oppu- 
vrnareconcnrur, attamcnin fccftvcrus, &ab obie- 
tbonibusdefcndtt cle^antcr Poht.in rracu. fuhftini. 
in matcria vulgaris fubftirurionis.in fcptimo qucfito 
principali. Prxterea dato , & non concellb , quod illc 
textus in vulgari fubftitutionc loquarur , adhuc ramc 
non obltar.nam ibi dicitur, quod fubftitutus admit- 
rirar tantummodo , ii narus non crirpofthumus, vcl 
fi natus crir, & marer prtor dcccflcrit: fi\I dicfio, un- 
mmraodo, cxduditomnesalios cafusfimilcs. l.iam 
hoc iurc.ffide vulg.& pupill.ergo non admitrinir fub 
ftitutus, ft pofthumus nafcatur, & viucntc matrc,no- 
lit, vd non pofltrelle hxres . nccporeft dici , quod il- 
lud lit fauorcmatris, qttia raciu vulgans ad matrcm 
nonporrigitur, vtcftcommunis fcntcnria Docioru 
in Lj.ffde vulg.& pupil.& (ic vidcs,q> iflc Bartoii intd 
lccius nnnimabcft, vthancintcnrioncm probct, vt 
potius in cotrarium retorqueatur. & tdco non cft dt- 
fcedcndum a vcro &commiiniintdleciu > fctUcctq» 
tex.tUc loquatur in ucitapupillari. 

Mouenrur tcrtio. lnvlrimisvolunutibuscum tra 
ctarur de fauorc , vnus cafus ad alium porris^ttur. l.fi. 
C.dc pofthum.hircd.inftinicn. fcd nos fttmus in vlri 
mis voluntatibus, & in cafu fauorabili.cu loquamur 
dc fubftitutionc . ergo fubftiturioin vnu cafum por- 
rccu,in aUum cafum traiiitur . harc ratio faciUtcr re- 
mouetur, nam fupcrior regula proccdit quando con 
ftat dc voluntatc tcftatoris, in d.l. fi n . tcftator volcbat 
omni caiu inftitucrc filium, fcd vnum tantura cxpref 
lit,quiapunbat quafi fubito morirurus iUurn tantu 
caium exiftere,qucm exprefllt, qtiod (ccus cft in cafu 
noftro, qutanonconftatdcvolunuteteftatoris, fed 
prxfupponimus dubtam cilc apud nos ipfius mcn- 
tcm,& idco dubitamus,nuquia fubfritutio in cafum 
nolun taris porrecuin cafum impotenttc porrigarur, 
& lic tcrmini noftrcqueftionis ab iUalegc funt dtticr 
fi,& idco illario facu non tcnct, arg.l.Papinianus exu 
U.ffdc minor. 

Moucnrur quarro . Fauorercftamentivnuscafiis 
ad aUu rrahitur.L Titius.$. Lucius.fF. de libcr. & poft- 
hum. Scd in cafu noftro ineft fauor teftaraenti : quia 
fi cafus noluntatis non trahcrctur adcafitm impo- 
tcntix.teftamenrum rumperctur,cum hxrcdis infti- 
tutio, &fubftirutiodcficeret.$.anrchxredis inftitu- 
tioncm. Inftit. dc lcgat. crgo fauorc iftius tcftamcnti 
fubftiturio in cafum noluutis concepu,in cafum im- 
potcntixporrigitur.huicrationi rc(pondcrur,nam 
non mirum cft li in d.$.Lucius, condt tio habctur pro 
irnpleta,quiaiUud non eft fauorc reftamenti , fcd gc- 
ncralc cft in quacunq, difpoiitionc: regula cft , qucnl 
fi iam fa.'(a funt, qux conditionis loco ponuntur , & 
fciat tcftator , qux itcrum fieri pofliint, cxpccfantur 
vt fiant: fi vcro nclciat,pro implctis habcntur.l li iam 
fatu. ff. decondit. & dcmonftrat. & fic quod in d. $. 
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Luciitt,Hifponmir,non cft fauorc tcftamcnti, fcd vir- 
tutci;cncralisdifpolitionis, &rcgulx, quxin nutc- 
riaconihtionisiraditur,& jierconfcqucns fupcrior 
rct;ula non cft vcra,vt in cafu noltro vti in matcria co 
ditmnis, nonirainnutcna fubftirutionis rct;ula gc- 
ncralts trahitur, fcilicctquod vnus cafus ad altum tra 
hatur,& idco non cft bona illatio, & ab ca lumcrcar- 
gumentumnonlicct, arg.l. naruralitcr. $.nihilcom- 
munc.ff.dc acquiren.pollcll." 

Moucnturquinto, argumcnto l.li matcr.C dcin- 
ftit. & fubftit. tcrum & h.rc lcx non obftat: na lictt 
ibi nliusir.ftirutus fubcoditione cmanciparionis ad 
hcrcdita;cmadmittarurquocunqueiurc,lui iuriscf- 
ficiarar , tamcn ld eft cx intentionc teftiroris , matcr 
volcbat hcrediratcm fuam ad filium dcucnircfcd no 
lcbat iliius hxrcditatis commodum ad patrcm pcrti- 
nerc&idcofiliuminftituebat lubconditionecnun- 
dpationis, ad hoc vt per cam poftquam fui iuris erie- 
clus ellct,& hxreditatcm & iplius commodum in ro- 
tum iple pcrcipcret. & hinc colhgitur quod quocun- 
quccalu fuiiur is cfhciarur adhxrcditatcmadmitti- 
tunibi cnim rdtatorconlidcTauit etFecrii, & idco no 
cftmirum fi pcrxquipollcnsconditio illaadimplcri 
potcft, arg. l.luhanusait.fl.dccondit.&demon!trar. 
led fecus cft in cafu noftro, cum non conftct dc tcfta- 
toris voiuntatc-.hocenim cft , quod nos difputamus . 

Mouentur (exto. Paria funt,nolle , & non pollc.1. j. 
$.vfus.rf.dc procuraror.ergo cafus noluntatis trahirur 
ad cafum imporcnrix. Huicrationi rclpondcrur,il!c 
tex. non probat quod qui dcdir procuratorcm in vnu 
cafum,videlicetqu6d.nolit fuperdiefuis rebus,vidca 
tur & in alium dcdiflcfrilicct quod non po(Tit,fcd di 
cituribiquod vtroquecalu poteftfibt prouidcrc de 
procuratorc,& hoc eft, quod in argumcnrum probat 
iftc tcxtus.vidclicer quod vrroquc cafu poflic rcftaror 
prouidercfibi pervulgarcm,fiucinftiturusnolit,liuc 
non po(Tit,n6 autcm li vno tanrum cafu prouidcat,& 
in alium prouuhlfc vidcatur . & lic vidcs quod maior 
propolirio non cftvcra, immocontrarium probatur 
pcr tcx.in l.ab adminiftrarione.C. dc lcg.& pcr tex. in 
Lcum filius. $. non iurcff. dc lcg.i. & falfum cflc cria 
conftat cxdecifionc Rartoli in l.j. rT.eod.vbi vult quod 
li filiusnon poteftcfle hxrcs, prxiudicar parri: lccus 
li noht , & fic non cft vcrum, paria clfc , nolle, & non 
poue.&fidixcris.fupcriorcmrcgulam probari inc. 
prudentiam.in $.adijcimus, cxtradcofhc.dclcga.Re- 
ipondctur quod ibinondilponinir illudcxcoquod 
pana lint , nollc, & non pollc , & lic qtiod cxtcnfio dc 
vnocafuadaliumfiat,icdcftqui.i vcrificarur cafus, 
nam fub daufula illa impotcntte comprchendirur ca 
fusnolunrans, livnusnonvulr.omncsnon pollimt 
interdlc,& ideoillocaui vcrificari etiamdiciturca- 
fus impotenti r,& licillatiaufula, vt li omncs interef 
(e ncqiiicrinr,&c.&iradcclarar Abbas ibi,in i.nor.& 
eft vcra detlarario. 

Moucntur (cptimo pcr id , quod in (imili habctur 
in Lhumanitatis.C.dcimpuhc.&ahjs fubftitut.vbi 
habctur quod cxcmplaris fubftirurio in vnum caium 
fiirons lad.i, extcnditur&aHolium.Huic limilirc- 
lj;ondttur, pnmo ncgando illud , nam hocin co tcx. 
nonprohatur.Prctcrca dato quod probcrur, non ob- 
ftat ftmilc, quia quando fuit f acta (ublhtuuo, n6 crar 
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nifi vnus gradus furoris-.alius vercS poftmodu in(j>era 
to fupcrucnit , qux cxcufabiiitcr a tcftarorc prxtcnri 
potuit,& ideo cftquod vnus ad ahum trahimr.fcd fe- 
cuscft mcaiu noftro, quia rcftaror inpromptu habe 
bat vulgaria verba,pcr qux in omncm cafum libi co- 
roodc prouidcreporcrat. 

Moucnturocrauo&vlrimo alijs omifllsjuc ratio 
nc, Vulgarisconrinerpupillarcm.d.Lum hociurccr 
gomultomagtsvnaviilgarisaJumcontinct, nam in 
habcntibus Ivmbolum, factliscft tranfitusJ.;.$.pen. 
ff.dc licrcd. inftir. Hxc ratio non obllar, cguia non cft 
mirum , quod vulgaris pupillarem cotinear,cum hoc 
fitrauorcpupilli,quilibi pertdtamcntu prouidcre 
nopotdh quc ratio ccllat m virlgari aliam vulgarcm 
conrinente. & ii dixcris , quod liccr in cafu noftro ta- 
uor pupilli non vigear , tamen adcft tcftatoris fauor. 
Rdpondco quod ifta duo non lunt xrjiulia, quu 
pupillus non potcft libi prouidcrc, quod lccm cft 
intcftatore: quiaaimlibipofluprouidere, &iatiut 
vcrba conciperc,& non conccpcrir, fignificamr cx 
hoccafum omillum non dlc dcvoluntatctcftatoris, 
arg.l.vcteribus.rF.dc pact & facit.l. $ . C. dc lnofhcte- 
ftam. & 1 1 racrabamr.tf.de milit.tcftam. 

5ccundacftopinio lupcrioi i cotraru , quodfub* 
ftitutio in vnum cafum, (cilicct noluntatis conccpra, 
noncxtcndaturadaliumcafum, fcilicct impotenrix, 
& hanc opinionem rcnet Polit. in tracl. (ubft.in mate 
ria vulgaris fubftiturionis,in 7.q.prinripah, quem fe* 
quiturThomas Calanchus in repetirione 1.). nu. 13. 
ft.cod.& moucntur ifti cx pluribus. 
18 Prim6|pcr texinLcommodiftlmc. ff.de libcr. & 
pofthum.Huic tcxtui duobus modis refpondcmr , & 
pnm6,quuidco lbi cafus exprcflus non trahirurad 
cafum omitlum , quia li traheretur,murario pcrfona: 
ficrct, quod oftcnditur pcr Bart. nam li viuo pane nx 
fcatur.nlius limplicircr nominabitur fi vcr6 morruo 
parrcpolthumus nunaij>abinir.quod lccuscft in cx- 
lu noltro, ciun nulla fiat pcrionx mutatio. fiuccnim. 
hxrcs noli t cllc hxrcs,liuc non po(lit,& tic per vtniq; 
calum faciat locum fubftiruto, non fit variario pcruV 
nx, lcd fcmpcr in eodcm ftam pcrmancr. & (i dixcri* 
aimPolito, fillam clfe hanc liarroli rctponlioncm | 
cum fallum fit in rcrminis d.l.commoihfiimc perlo- 
nx mutationcm ficri : nam fiuc vcn ter viuo patrc na- 
fcarur,fiue co morruo , fempcr idcm vcn tcr cft, & n6> 
alius. Rdpondeo, licct illc venter fempcr idcm fit rc- 
fpethilublranrix&exiftcntix, ramcn rdpcdfuacci- 
dentiumdiucrlaeftqualiras: nam quod nalcarurvi- 
uopatre, vd eo mortuo, lunraccidcnna, cum abfinr* 
& adlin t prxrcr fubicoS corruprioncm, & ifta acride 
tia diuerias facitin t qualitates. patct id c:lc veru, quia 
fi viuo parrc na(carur,fimpucitcr filius nomitubitun 
(i vero eo mornio,pofthumus dicctur, quod (ccus cft: 
incafunoftro. (iuc cnim hxrcsinftirutus nolitelle 
hxres, vd non poilir.eadcm tcmper eft quahtas: nam 
fi inftitutus fit Titius,& (i noluent dic hxrcs, fubfti-. 
mtus lit Sempronius, (i Tirius non potcft cftc hxrcs, 
&ficcafusnolunratisrrahitur adcalum impotcti r, 
ncc ncr hoc qualiras variatur , aim eadcm lcmper (it 

3ualiras Tirij, &fic cafus funt diuerfi. Sccundo rdpo 
crur,tcx.in d.Lcommodilfimc, loquirurdccxrcnlio 
ne facicndadevno remporcadaiiud,quod noti per- 

mittitur. 
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mirricur.I.li iraquis,&I.qui plurcs, in princ.fF.dc vaU 
gv& pupil.nos vcrb loquimur de cxteniione facicn- 
dadevno cafuad dium,qux pcrmitti fulct, vcin- 
fra probabitur. 

Moucncurf fecundb pcr I.patcr Scucrinam Proni 
lam. rl". dc condir. & demonft. Huic tcxtui dupliciccr 
rcfpondcrur,& primb lcgaru in d.l.transtcrrur in pc- 
nam non nubcntis , & fic fi non nupfcrir in cius odiu 
lctrarum transfcrcur . fcd vbi no cft ddichim p<,-na no 
imponirur, crgonon mirumcftpoftmodum ficalus 
nolunraris adcafura imporcncic non traliicur.& li di 
xcris , quod rcxrus illc no porcft loqui dc iranslarionc 
fadta in pcnam non nubenris, quia cum nilul rilia illa 
•cquilienr.cum dcfcccricconditio , nihil potcrat ad- 
mirtere. Rcfpodeturqnbd fatis dici poreft rranslario 
fnprnam.li coniidcrcrur tcftarons volimr.is, qux 
crat,qubd li non nupiilUt, lcgaium voluicdari Philip 
jw n.im li tcftaroraprincipiofciuillcr.quodhliafua 
nollct nubcrc, vrique Philippo Itrgaflec , & non filix 
fubeacondirioiw. & licrclpcchi iftius volunraris rc- 
ftatoris transrcrrur lcgatum, nonquod vctraufcra- 
lur rcfpechi prioris legari racti , fed quia in pcnam & 
m odtum illiusnon libi,fcd Philippo lcgatlcc. Secun- 
db rdpondcrur.rdpeciu mnlicris condirio adimple- 
rur, d nupfcrir, vcl pcr aduerfarium ftrrcrir , quoTm» 
niw nubcrc valca:,& drrkit.fi nolir nuberc, vcl per ca 
fi»m nubcrc no poftk-Lin reftamenco, la i.rl. dc con- 
dK.&dcmonftra.refpe<5hi verofilij Philippi adimpJc 
mr condiiio, fi matiernobr nubcro, qixr contraria 
coriditfo primx dtfbet dlc ciufdcmnarurr, & fic dc- 
bet deficcrc.nuc Philippus noiiciluc per caliim nube 
rc non polUr.moilblic^coridirioprcccdeosfiihqt^ 
fitit vocarafihadditxmpercafum, ccTiccauunolii-» 
raris rrahercrur ad catum impotenux , vrique lcqucs 
tonditio contxariaprimc.flinon nupferk,fub qua 
roitlegatum rranslarum pcrcafura tmplerctnr, &fic 
mclioriscondiriorris eflct Philippus virimo locovo- 
catus A minus dilcdus,quim ipla fiha magisdilccia, 
quodclictconrra. LPubhus.<j.j. fF.dccondtt.&demtV 
li i .1 r & hc in d.legc vnus cafus ad ahum non trahirur, 
herale abfurdum lcquatur,qux rario non vigccin 
quarftionc noftra. 
|o MoiienwrccraopcrcUilCuleininc.&fubftic.ea 
' hoc rhodo induccdo. lbi dicitur, quod ii poithumus 
non nalcct ur , alius fubihturus eft illi : modo dubita- 
tur, niuquid li naicarur & impubes decdlerit lit locus 
fabfticuro ? & Iuc ilconfulcus refpondit , fabftitutum 
tanmmmodoadmirti , cum poftnumus minimccdi- 
ms fucrir , vel poftxius partu macer prior deccflcric . 
rmxio IkdiCbo.rancnrnmodo , exdudir omnes ahos 
cafus non cxprciTos.dJ.iam hoc iure, & ibi notat 
Pani^cCaftro,Lquamuis ,& ibi Fulgof-Ceod. crgo 
non admitcicur fublhracus, li pofthumus nafcarur,& 
vinentcinatrenolit , vel nonpoftitdlehxres.Ccce- 
rum & huic inducboni refpondcrur, nam tcxtus ifte 
toquicur in pupillari, & non in vulgati fublbcurione, 
proutfuprain fecondo fundaracntoprimeopinionis 
diximus, & fic illud, quod in dJ. ftatuitur , cft fauorc 
matris. Prxrercadaro, &nonconcdlo, quod tcxtus 
ifteloqueretur intadn vulgari.adhucnon obftac, 
quiafubftiturio invnocalliconccpta.inaliam non 
rrahitur.quando rdultarct abf urdura.quod fobftitu 



tusminusdilafrusincludcrcttir, &aUus magisdile- 
ctus cxcludcrctur.glofnotabilis, & ibi Rir.cam dccla 
rar, in l.li marcr.<5 j.fl. eo<l. Icd in cafu d.l.li. vxor fuit 
ma^isdilcdla, rumquia VXOt\L cum quis.C. de njtu. 
iibcr.rum quia fuir m partc pureinftituta,(ubftiturus 
vcrbinaha parrc fiibcoditionc, d.l.Pubhus.<j.j.igiiiir 
in calu omillo cdLic inccrprctariopro fubftituto.vt 
cuicerar abfurdum . quinimo vidccur, qutnl quihbct 
cxtrancus cohxrcs cxchulat tadtam fubfticucioncm 
vulgarcm, quiaiusacadccndi nodicirurliihlatum, 
nili dc mcntc rcftaroris conftcraiidcntiirunc. 1. quo- 
tics.$.ti duo,& ibi not. Ang.& Inud.i.tl A: h^rcd.inlh. 
& racit, quodnocac Barr. in l.liarcdes mci. <>. cum tca. 
if.ad Trcbdl. vbicircaconrraruim I. quainuis. C.dc 
impub.&ahjs fublt-dicir.qtiod ius accrcfccndi pcruc 
nicns cx racita mrntc dcfuncti, no rollirur conrra fo- 
num&formam vcrborum.&propnum corumligni 
ficarurauncaluaurcm liibftimriunisradro, ncq;cx- 

fwefsc.nequcpcr coniccrurasconftar tdlarorcm vo- 
uilIcprohibcrciu5accre(ccndi,imbpcrindaiioncm 
vnius cifus, qux iblcr clU- alterius cxclulioJxum prtr 
ror.fT.dc radic.porius conft.it opjwlirum , & idco ctia 
hoccafu debct ccflarc lcgis inrcrpt ctario , qiLc oriruf 
exco, quodillocalu rcltaror prouidiflcr, lidccoco- 
t;iraflcr,quia illalocum haber, vbicafiKoiniflus line 
ca in rotum rcraancrct omilUis.quod lccus dt in ca* 
fu noftro, quiaha:rcsadmirrirur per ius accrdi;cniiu 
quod cftquasdam tadca fubftimrio.l. li Tirio, & Mc- 
uio.$.Iahanus.Cdelegar. l.&ficcum ind.Lrrratcr,lit 
cohxrcs,illud fauore iuris accrefcendi proccdic. 

Moucntur quartb jxt tcx.in l.qui ex duobus,fccun 
dum communem inrcllccrum . tt dc acq. harrcd. vbi 
probarur.quod li quispurcfueritiiTlrimcusin partc, 
&inalia partcfub conditionc fiicntdacus fublhcu- 
tus, (i ilicmonacuranreaducntum condicionis,&hc 
non poflic dlc IvTrcs, harrcdicas no dcuoiuitar ad fub 
ftitucum, fcdadciushxredcm, &lic «corcxrupro- 
barur, qubdcafus nolunraris no porngirur adcafum 
impotentix.Huic cexnii refpondctur, ncgandoibi da 
rum fuillc fubftitutum: intellectus enim diuinatiuus 
udmirri non dcbcr, Dec.in I.quorics.C dc reg.iur.fcd 
incdlectus lftc.lciliccr, quod lbi rucritdams fubftiru 
ms, dt diuinatiuus , cum dc fubftituto nullibi mctio 
fiat in eo rextu , crgo non dcbct admicri . Prxtcrca h 
hxcintclligcnriadicrvera, Icqucrctur, qubdcondi- 
tio tranfircc ad harredes,& lic mors itiius in cuius po- 
teftate facra elt condicio , hxredi non noccrcc , lcd iii 
pcrfona hxrcdis adimplcretun fcd confcquens cft fal 
fiim.Lliber homo. $.Titius ex fcniilfc.rU de lixrcd-in- 
ihtAl-vnica.finiK>uiiTimo.Cdccaductollen. ergo 
falfa cft etiam communis intdligenria, & idco vcnu 
tlliuslegis intdlectus.fccundum Polirumcft.quod 
anrca adueneric condirio,&poftea hxrcs illc mor> 
mus fuerir , & ita pcr rarionem fupradictam inrdle- 
crusiftePohri cooncnit litcrx& non aducrfarur lcgi 
bus. bcctifteinrdiecrusPohri admini pollir, tamcn 
ratiocius perquamconararprobarcquodibi fublb 
turus hxreth no fucntdamsno valet.&dcintdlcctu 
iftius Icgislarius vidcas, infra in quinta declararione. 

Mouencur quinrbpcr tex. in l.li ica qnis.fT.de vulg. 
&pupill.vbi fubftimcio in vno tcporc facta , ad aliud 
non extendicur : etjo ncque fit cxtcnlio dc vno cafu 

ad 



D.Alexandri 

adalium. Huicrarioni rcfpondcrurncgandoconfe- 
qucnriam: nam licet lcx illa loquatur in tcmpore , no 
cft tamcn cxtcndcnda adcafum. illud cnim cft fpecia 
Ic in tcmporc, (ecundum communcs lntelhgentias. 
& li dixcris.allcgare fpecialu,& non rcddcrc ipcciali- 
tatis rationcm, cft remcdium, fcu rcfugiu mifcrorii, 
gLin Lftlium qucm habcnrcm. C.famil. crrilcun. Rc- 
(pondci, quod rariodiucrliutis cllcporefttnam qua 
do conditin cft volunrana , tunc illa adimplcri dcbct 
in forma (pccificaJ.qui brredi.&l.Mcuius.rT.dccon- 
dit.&dcmonft.fcd conditioilla ind.l.fiitaquis,cft 
voluntaria, quiaad validitatcra fubftitutionisnocft 
necriLitium, vtinrrailludtcmpusfubftirutio fiar: cr- 
goiliaconduio adimplcridcbctin fbrina ipccifica. 
ii conditio enim radia in vnum tcrapus in aliud extc- 
derctur, vtiquc conditiuilla per.TquipolIcnsadim- 
plcrctur, quodcilcrabfurdura . vndcnciftararioab- 
iurditatis locum habcat, dc vno tcmporc ad aliud uo 
fit extenfio,quod fecus cft in cafu noftro,cum nos no 
fimusin conditioncvoluntaria, fcdin ncccllariacon 
ditionc: nam ad validitatem vulgaris fubftirutionis 
requiritur, vdquodhxrcsnolir, vclquod nonpoflir. 
Lcum proponas.Cdc hxrcd. inftir. & fic in concipie- 
daiftafubftiturioncreftator crfcclum conlidcrauir. 
vndc non mirum eft fi ifta pct xqiiipollcns adimple- 
ri potcft,arg.Lmulicr.rTudTrcbdL &exprdIiovnius 
cafus necdunj adadusvahdiratcm alterum cafum 
ncccftarium non exdudit, Doctor.m (Ll.Galliis, in $. 
& cjaid li imA pcr hoc in cafu noftro maior & ratio 
nabilis cft prqfumprio : crcdedum.n.eft, qn furausin 
codinone necclIaria,tcftarorc porius tcftatu, 6 intc- 
ftatum decedere vdlcvndc fi fubftitutio in alium ca- 
fum non rrahererur , teftator , inteftatus decedcrer, 
quod elTer conrraeius voluntatcm, & iftapropofitio 
locum habct criam,quando habet colixredem , quia 
magisdilcchis cft fubftmuus in panc.in qua fuitfub 
ftiturus quamcohxrcsicrgoporiusadipiumkibftittt 
mmquamad cohxrcdcni hrrcdirasdcuoluidcbcr, 
& ftanre intcr caiura & cafum rarioncdiucrfitaris dc 
vno ad alium illatio fieri non dcbcr, 
o Mouentur fexto,& vltimo ahjs omiftis,per | I.Gal- 
lus, in §.nunc dc lcgc.rT.de Iiber. & pofthum. vbi dici- 
rurquotl lcx Vdlcia introduxit.vt fubftitui poflct nc- 

Sos,ctiam in calu, tn quo viuus odhuc eflerauus:mo- 
6 fic/i fubftiturio facTa in vno cafu, in alium exten- 
dcrctur, lequcrcturquodraconfiboGalli ficrctcxtc- 
fio, & difpofirionclegis Vdlcix non cllet opus: fed co 
fcquens cft falfum, quia ibi non cxconlilio Galb , fcd 
ex dilpofirionclcgis VdlcLt fit extcnfio, crgo falfum 
cft&antccedcns, &ficquod vnus cafus adaliumex- 
tcndatur.Cctcnim & huic rationi dupliciter rdpon. 
dctur,& primooliinalienus pcfthumusiurcciuili hc 
res inlli tui non potcrat , vt Inftit.dc bonor. pollefl.' in 
priaprobattir, quod non cratexcoquiacxprcfscita 
ttlcgedifpolituracllct.vt Doctor.vidcnturprxfuppo 
nercin d.l.Gallus.in prin.led quiaeo iurcincognitus 
erat, vt induitlrapcrator in d princ.Inftit.de bonor. 
polfef.tbi,qitali&iurcciuili non incognitus.cocnim 
iurc incrrtis pcrlbnis lcgai i aliquid, vd tcftameto re- 
hnqui non poterat.§. inccrtis, lnftit.de legat. Quarc, 
ciun is qui nondum natus cft, nihil fit-l.cius fcruurn. 
nidchxrcd.in(b.c. Lj.$. &cum triplici.Cdccaduc.tol 
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lcn.nccquicquamcerti dceocoftitui pofllt, proprcr 
natiuitatis dubium noicbar ius ciuilc tcfhuncuttup 
vcldilpofitioncm fimilcm in eius pcrlonara f undari, 
&cxhacrationc poithumusalioius olitn iurcciuili 
inftttui non poterat: & lucdccauuGallus Aouiluis 
animaduci tcns.quod cx eo,c]uod alicni pofthumi hc 
rcdesiure ciuili inftitui nonpoterant, iirpe eorum 
natiuitatc teftamentum rumpcbaturlegcmcondcn- 
do cxrcccpuopinioncintioduxit, vt pofthumi alic 
ni inftitui ctiam vno cafu po(Icnt,fcilicet fi poft mor- 
tcm tcftatorisnafccbantur. hoc ftantc no tnirum cft, 
fi ifte cafus non extendcbatur ad calum , quando 
viuo tcftatorc ncpotcs nafccbantur , quia cafus omif- 
fus non fubauditurpcrcxprcllum, quando cxprcflus 
fuit introdu&us ex prouilionc Ipeciali conrra iusco- 
mune.Lfi vero.§. dc viro.fT.lolu. niatrim.vt eft m calu 
Galli,qui fuit contra ms cummunc inucntus,vt fupra 
dixi,quod lccus eft in cafu noftrx qualho nis:& idco 
cum rerminiiintdiucriiurgumcntum non tcnct.Sc- 
cundo & vlnmo rdpondetur , quod imo poftluimus 
ctiam vm. > auo cx confihoGalli inftitui poccrat, qd 
probarur hac raiionc: nam lententi.r vis confiftit in 
rationc,& non in cafu. l.cum imiUcr. H. folu.nutrim, 
&I.non dubiiira.C.dclegib. fctl ratio, ijuarc poiKiU- 
nuis poil inonemaui poterat uiftitui.&quarcid pcr 
cofdium Galli fuerit introdudiim,eft,nc li poft iuor- 
tcm aui rcperirct fc prxtcritum, rumpci tt teftamca 
rum . fcd furc ratio locum criam habct, fi jx>fthun>us 
viuo auo naca t ur.quia codcm modo li rcpcrit fc pr^ 
tcritum rurapittei^amentu,vtindXGallus,in $.nuc 
dc lcgedubctur.crgo habct locum ctum hoc incafu 
Galli difpoiirio , & lic fcntcria Galii cxtcnditurctiara 
in calu, quando pofthumus viuo auo nafcirur.Com'* 
^pbatur hcc raticcalus Galli eft , qn pofthumus poft 
mortcaui nafcituncalus \xto legis Vcllciar eft,quado 
nalaturviuoauo, &quandonafcitur poft mortcm 
aui:runcUcctnonpcrtincaradk-gem Vdldam, tamc 
cftcxfciitcntialcgis Vcllcii.d.LGallus.f&quid fi ta- 
tum.& ratio cft, quia vti difpofitio Galfi fuit inrrodu 
cranc pofthumusronc prctcririonis rtipcrct teftrn ( 
itacadem roncdiipolitio legis Vdlcia: fuit ordinatas 
crgo vti cafus Galli cft cx fnia lcgis Vdlei.r , ita ei dl 
diccndiun cafum lcgis Vdlcix dle cx (ciuenua GaUi, 
cum in vrroquecadcm ratiovigcat, quod confiripa- 
tur arg.Lhis folu. C. dc rcuocaionar, & (ic cumcaius 
legis Vcllcix fit ex (ditcnria GaUi, non mii u fi de vno 
calu ad aiium cxtcnlio ficri poterat. quo ftantc noob 
ftat ar^umcntum,quia vt vuics falium cft, pofthumu 
viuo auo inftirui nopoife , ujnia imo potcrat inilitui, 
& hoc dt ex mentc fubtiliftiini Fortunij Garzix , in 
d.$ &quid fi tanrum.nutn.Sd. 

E\ fiipradicris conftat, quod vtraqucopinio in di- 
fputando dcfcndi poller: cgo vcro a (upcriori & com 
muni opinione 116 rccedo , quam probo hac ratione: 
aut heres cui facb fuit fublliturio,habet cohxredctn 
aut non habct: fi coha rcdcm non habct , & runC finc 
difhctilratecgo reneo , quod cafus noluntarisad casu 
impotcnrie tralnnir,& lic econtra, & moucor hac ra 
rione,cumolim (ola in vfu cllct hzrcdu inftitutio,. 
conringcbarfxpcnumcro inltitutum lixrcdcm , aut 
nolle herediratxm adirc.aut viuo adltuc tcftatorc^vd 
ctumpoftdusmortcm anicquam hstcduas adirc* 

tur 
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rur dicm fuum obirc$.poftcriore, Infticqtiib.mod.te 
(um.infir.$.cumaurem.ln(h.dchcrciLquxabintcft. 
dcfcrunt. quarcfubucrrcbanrur rcftancium volunta- 
tcs,& teliamcnu caduca ficbant . idco his vc obuiam 
irerurhabcrcnrcj; tdlacorcs hxredem, quodcorum 
maxirncinrcrdt f.j Inllicqmb. excauf. minum. non 
liccc conftittitura cft vt in prions hxrcdis dcficicnns 
locum alius fubijci atqucfubftiruipollccLvnica, in 
pnn.Gdccaduc.roIlcn.& idco hanc rationcm in cafn 
ooftro confidcrans tcftator inlocum dcficicnris hx- 
rcdis, vt quia nolit hxi editarem adire, ahum fubfti- 
tuic qu.r ratio militat etiam li hxrcs non pollct hxrc 
diutemadirc,datoca(u, quod fubftirutioincafum 
noluntatis concepta fucrir.cumvtroq; calu proptcr 
dcficicntcm lixrcdcm , volunus tdtatoris fubucrra- 
cur,& teftamcntum ciducu.n fiat, nifi fubftirutio lo- 
cum habcat.crgocumcadcm rarioamhos calus com 
prehaidar,non mirumcft, li vnus ad aluim cxtcndi- 
tur, & altcnus lncluiio non cftalteriusexclulio : pro- 
uiliocnim teftatoris crahidcbctadahoscafuscom- 

Srchcnfos fub cadem rationc, ar.no.pcr Barc& PauL 
cCaftro, in Lfuu. C. dc iure dchbcr. vbi dicut qubd 
rcnuncians bonorum pollcftioni cx hac caula , qubd 
hxrcditas eftdamnola, dicicurcriam rcnunciallciu- 
ri adeundi.quod iccuscflct (i de caufa non conftarec 
& quamuis foquar.ir quando caufa expri micur, camc 
idcmcft, quandodecafuconftatracire. I.(i quts mihi 
bona $.fcd quidii mandauerictfdcacq.lixrcd.vbi di 
citur , quod mandarum ad petcndum bonorum pof- 
fcflionem extcndicur ad msadcundi: fed incafu no* 
ftro conftar tacitedc racionc, quarc fucrit facci fub- 
fticurio, cum fcmpcr tcftator prxfumatur fc cum 
difpoiirione iuris coinmunis conforaiare,Bar.in LTi 
uo ccntum, in $.Tirio gcnero.ft.de condic& dcmon 
Itiacquxrariomthracin vrroquccafu, vcfiiprad u: 
etyo prouifio tcftatoris circa calum noluntatis f icci, 
ctiam ad catum impotcnux crahirur,& lictcontra. 
Confirmatur hxcracio, idcmcftm cafuomillb, 

3uod in cafu expreftb,quatido illo caiu rcftator proui 
illcr.ti dcco cogiullcr, quod maxime proccdir,quu- 
docafus omUiuslinciftaiegis intcrprcuuone inro- 
tum rcmancrctomiflus, glof.in Ltalc paccum, in $.fi. 
fT. de pacx. fcd rcftator li dc cafu i m pocctix cogiutlcc, 
idem di (pofuillecq uod dc cafti noluntatis dilpofui t, 
tc (icecontra, cum alias niti ita fieret interpretario,ca 
fusomtflus in totuin rcmancrcr omiftiu, &rcttaro- 
ris voluncas fubucrtcrctur,& tdumencumcaducum 
reddererur, quoddlcrconcra pi eliimpum teftatoris 
voluntarcm: prcfumicur cnira ccftaroremporiusvcl- 
icdccedcretducuin.quam mtdrarum.d. f.j.Inftic 
quib. cxcauf.manum.non liccc ergolubftiruno in 
eafum nolunuris concepta eciam ad cafum impo- 
tcntix trahitur. •■Ti.." 

Auc lueres,cui facTa fuit fubftirurio,habet cohxre 
dem: &hoccriamincafuego ccncocbmunemopi- 
tuoncm, quam probo hoc fundamenro . Quando lu- 
mus in dilpofi rioncconditionis nccdlaric ad acium, 
tunc pcrmitci cur quod de vno ca(u ad alium extcnlio 
nac& non tcfcrc hquid fucexxqtiipolletibus.dicca 
LGallus.$ & quid li uurum,& ibi Bar.Croc&ahj Do 
elor.cornmunircr.Lmulier. ffadTrcbcl.&Lli mater, 
Cdc initic& liiblticcum lirruhbus. tcd nos fumus in 
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difpotitionc condirionis nccdlarix ndacrum.quia 
fubftinitio fuit facta fub condinonc.li hcrcs nolir hc 
rcs dlc.qux cbditio cft ncceflaria ad fubliirutioncm. 
Lcum proponas,& ibi Bar.BaJd.& ahj.Cdc hcrcd.in- 
ftit.crgo fubftitutio in vno ca(ti concepta, & (ic in ca- 
fumnoluntatis,cxtcnditur adahumcafum, &licim- 
porcnti.r: & non rcfert li quid ex xquipollctibus riac 
l'rxrcrca fubftitutus in parrc, in qua fxiit fuhliitutiis, 
dicitur magis diltcius,quam colixrcs.cum illi prafc 
raturinpartcilla: crgoltibftirtirio faciain calum no- 
lunrans trahiturad calum impotcncix , & licccorra, 
cum lidchoc calu ccftator cogiraifet rationc dilc- 
ctionis timihcer difpofuiflcr , arg.glof in d. 1. ralc pa- 
cTum.$.fin. 

Etiftafubftitutio concepta incifum noluntatis, 
&quxtrahituradca(um impotcntic.dicirur partim 
exprdla, &partimtaciu, quoadcattis.quiainqui- 
buldam callbus cft cxpreda, & in qnibutdi tacita,& 
quod opcranir hoc, vidcas Paul.de Caftro, in d.l.Gal- 
lus.$ &quidtiranrum, num.4. 
3 1 Firmaigirtir frcmancntc communiopinirme, ca 
plunbus rhodisdcclaranir.&primbnon proccdcre 
inlcgatis lnquibus vulgarisfaCu incapuc nolunta- 
tisnon trahitur adcaput impotcntix, protit rcnet 
Rain.in cracfa.lubfticin maceriavulgari, qucm fcqui 
rur Imola in Lparcr Scucrinam.rr.de condic &dcmo- 
ftrac&moucnrur ex cnbus. 

Primb pcr pcr cex. in d.l. parcr Scuerinam . vcrum 
huic textui rd pondcas , prour fupra in fccundo fun- 
damento lecundx parris fupcrioris queftionis princi 
paiis rclponfum fuic 

Sccundb motientur per rex. in LTitio \*fusfmcTtis. 
ff. dc condit.& dcmonltrac Huic rcx.rcfpondctur, q> 
ibi proprie non agcbatur dc fubftirutionc fadfa 1 n lc- 
gatis, icddcdationchbcruris , qux h ibi locum non 
habcr,non eft mirum, quia relu'ta ftiit (iib conditio- 
r»e,li adTitium perrincrcddijllcr, qtii Titius viuo te 
ftarore morruus fuir : & idco libcrtas non valct, quia 
conditio ncc initium acccpit, vt ibi tex.air. 

Tcrub&vlrimb moucnrur. In legaris ftricci inrcr 
prcutioficridcbccl.nummis.rT.dcIcg.j.&l.apud]ti- 
hanum.$.Scio.fTdclcg.j.crgoin legaris fubftitutio 
vulgaris in caput noluntatis racia,ad captit impotcn- 
rix non crahitur. Cercrum & huic rationi rcfpbdeas, 
qubdlicccin lcgarisftricTafiac intcrprctatio, tamcn 
infubftirutionefacTainlegarisficri ha-cdcbctintcr- 
pretatio, fcilicetq>caputnoliiutis trahatut ad caput 
impotentie, cu ifta fiar cx prxfumpu tdtacoris volun 
tatcq elidtur ex legis incerprccacionc , quia (i dc hoc 
Cafu etia rcftatorcogitaller, idedi(pofuilIcc,& ideo 
de vno cafu ad aliu nr cxrenfio,rex.cft nocin L Tirius. 
f.Lucius, & ibiBar.& alij.rT.de libcr.&pofthum. 

Ercumhcc opinionulla fundccurlcge vel ratio- 
nc,cui rdponderi non poflir,idcoalucftopinio fup« 
riori contraria, quam tcnent Barc & Paul.dc Call ro ( 
incLLpatcrScuerinam, Arcr.Ripa&ahj in Lj.fT.cod. 
& hxc cft communis & rccepta lcribentium opinio, 
quxprobacur hacrarioncnam vti fubftituriolocum 
habetin hxrcdiure, iuctiam looim habctinlcga- 
t is.l. vt hxredibus.fTdc lcg. i.& I.Ti tius & Seius,aim 
duabus lcgibus (cquentiDus.fT.dchxrcd.in(ticcrgo 
Tti fubftitutio facfa in hxrctUcatc in caput noluntatts 

cxtcn- 
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extendiruradcaputimporcnUxtitacuamchccndum 
cftin fubititutionc radtiin Icjfitis. cacnun prxlum- 
ptiotcfta:oris, qtix locum habcr in fubflitutionefa- 
ctain lureditatcquichcitur cxillalcgisintcrprcta- 
tionc.quodli dehoccaluomillo tcfraror cogirallcr, 
i\lcdifpofuillct.d.I.Titius $. Lucius&ibi latc Iaibn, 
locumhabctctumin fubliitutioncfactain lcgatis: 
nam tcftator (ubltitucndo in lcgatis in caput nolun- 
tatis vcrifimilircr ficogitallct , icu intcrrogatus fuif- 
fct dc capitc impotcnux.idcm dif pofuillct.cum vcri- 
(imilc lit, tcftatorcm vclleiubftitutum tanijuam ma- 
gisdileclum luborcportioncm :Ilatn in cucntum, q» 
lcgararius nolit, vcl non poffit legatum capercquam 
aliumminus dilcctum, arg.LPiikltus. $.fin.ffidecon- 
di:.& dcmonflrat.Et vltra prxdivita prohatur hxcco- 
c!ufio,quia ift a fubflitutio in caput noluntatis fcu im 
potcntixfacuAfubconditioncneccllaria ad acturn 
ordinata,cum ad cllcvulgaris fubftitutionisrcquira- 
lur, quod hxrcs nolir, vcl nopoffirhTicditatc adirc, 
L y .C.dchxrcd.inftit.ergo dc capitc noluntatis ad ca- 
putimr*Jtcntix,&licccontra,ht extcniio, Bar. Ruin. 
Crot.&ahj Doct.communircr in d $& quid fi tantu. 
& probarur in Lmuhcr.in princtfiad Trcbcll.& in I. (i 
nuter. C dc inftit. & fubftit. Itcm probarur hocalio 
fundamento, in vulgari fub(Ututionciftaconditio,(i 
nolucrir.velnon potucrirdlchrrcs.tadtccx nccdfi- 
ratcineft,d.L$. &ibi Do&or.C.dckTred.in!tK.mo- 
do fic.h exprcfTio ifliusconditionis, ii nulucrit,cxclu 
dcrctcaput impotcntix&fic cconrra, fcqucrcrurq» 
comiitionis exprdfio , pcr cum modum pcr qucm cx 
neccffirateindLaliquidopcraretur: cum litacondi- 
tiOjiinclucrit, vcl non potucrit , cx neccifitarc inC\t 
in vulgari iubftiturionc&cxprcffiocoditionis nolu- 
ratis rcmouct caput imporentix,& ficecontra-fed co 
fcqucns cit fahum.L hxc vcrba. ffide Icgat.j. crgo fal- 
fumcft ctiamanrccedcns, &licqu6dcxpreffiocondi 
tionis noluntatis non rrahatur ad caput impiteu- 
tix,& fic ccontra, & hancrationcm coiidcraui t PauL 
dc Caltro ind.Lj. 

i Secundotdcdarattir fupcrior coinmunis cocluflo 
nonproccdcre.quandocafus omillus cllct oinnino 
diflimihscxprcllo:nara tunccafusnolunratis non tra 
hercrur ad cafum impotcntic, &fic ccontra,ita tcncr 
Glof.Bar.BarUJal.Paul.dc CaJtro, Alcx.Iaf:&alq Do- 
itor.com munitcr in d.l. Gallus, in f&quid li tatum. 
Soci.& Ripa in l.j.fficod. & Bartholom. Soci.in conlt, 
1 40. num.fj.vol.j. & probatur lnc conclufio pcr rcx. 
in Lcommodiffime.fr.de liber.& pofthum. 

Er hi 11 c m fcrtu r ad han c q uxl t i oncm. Tdlaror in- 
flituit fihum,& fi viuo tcftatorc morci ctur,l ubftituit 
cxtrancum, &contigir lilmm fupcrucnirc.acmori 
dcfuncto tcltatoic non adira hxrcditatc: quxritur, 
an admittaturlubftirutiis?Inlucqucjtioneduefunt 
Doctorum opimoncs. Quarum prima cil , quod non 
admirtitur fubflirutus , ira tcncnr Bar. Bai.& Pau.dc 
Caft.in l.fi marcr. f j.ftxod.rir.&Ang.inl.j.$.j.&iiil. 
fi patcr hlium. fl.cod.& in Lcjitamdiu.la vltima ff.dc 
acq.h.Trc.&mouentur illi ad iddicendumcx tribus. 

Primo pcr lexan l.jutcr Scucrinam.rT.de condir.& 
dcmonftra. Vcrum huic rcxtui reipondcas.prout fu- 
pra m quxltuoncprincipali rciponfum fuir. 

Sccundo moucntur pcr tcx. in dJ.fi nutcr.J.j.iun- 
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cta glof.fi. & ibi noratis pcr Doct. Huic tcxrui rcfpo- 
dctur quod ibi non mirum cft.fi fubltitutio locu non 
habct, quia fuit facla in fuitatc, qux non cxj>irauir rc 
pudiationc hlij : hic vcrofuitfacla in hxrcditatc,cx 
quo fubltitutus fuit cxtrancus.intcr quos cafus maxi- 
ma cft diricrcnria , vt in d. $£, Dodtorcs confidcrant. 

Tcrt io, & vlti mo mou cn rur. Iil a fu bib ru ti o rcit ri- 
cTacftad tcmpus, nam fubftitutio facra fuit , iifihus 
viuo tcftatorc morcrctun crgo cxtra lllud tcmpus no 
porrigitur.Lii patcr hhum,& l.ii lta qius.fT.cod.tit.Ce 
tcruin&huicrationi contrariam opinionctn fubfb> 
ncndo rcfpondctur. ahquado tcmpus quod cxpi lmi- 
turin fubltirurioncdtdcnaturacius, iraquou indt 
ctiam fi non cxprimarur, ficut in vulgan uiclt hoc tc- 
pus imj>ortatumpcriIla vcrba, fiinicitatus mcviuo 
morictur,quod clt cafus impGtcntix.l. i . Cdc hercd. 
inftit. & tunc non prohibctur cxielio ad ahum caliim 
ciuldc fubftitutionis occurrcrcm.cr cxtra illud tcpus, 
qa hoc caiu talc repus qd incrar cx natura lubilonis, 
vf cxprcilum potiuspcrcu modumpcrquc incrat, 
idclt ad dcmoftrjdum cafum lllum impotcntix, qua 
txxatiuc,jK-r nor. Pau.dcCaftro ind.l.^.cumquotra 
fit/\lcx.quodtejius prcfumtrur in dubio cxprclliim 
pcrillum modum.pcrqucmincft.perl li Titia$.fin. 
ti. quando dics lcga.ccd. & cft criam tcx. qucm ibi ad 
hoc poderat Paul.dc CalUo, & Arct.in Llibcr homo. 
ft!dc vcrb.obhg.& ratio cft.quia vci ba in dubio capiu 
tur potius dcmonlUatiucquam raxatiuc. 1. fi.$. Titia. 
ff.dc hbcr.lcga.l.quidam tcftamcnro.ff.dc lcg.j. & no^ 
rat Bart.in Lcum patcr.$.menfe.t£{ie lcg. z.& 111 Lnara 
quod.$. fi. dc j>cnu lcgata. Aliquando tcmpus cxprcf- 
iiim in lubftitu tionc non cft dcnatura cius,ncc incft, 
vbi no cxprimarur,& ninc quia fuit alitcr cxprclliin» 
quam inclTct , ftat txutiuc, & alitcr ftarc non poteft^ 
& idco cxtra iliud tcmpus no cxtcnditur fu bit 1 tuuo. 
His ftantibusin forrnaficrcipondetur,SublUtutiore 
ftridaad tcmpus,cxtraillud nonponigitur.cftvcru, 
qtiaudo tcpus cxprcllum non cft dc narura cius , ncc 
incft vbi non cxpnmarur , & ita proccdit cLL fi patcr 
fihum. ilLii ita quis, &Lqui plurcs, cod.rit. fcd fccus 
c!r, quando tcmpus cxprcllum cft dc natura cius, ita 
quod indt ctum 1 i non cxprimatur, quia tunc fublU- 
tutio ctiam ad alium cafum cxtra illud tcmpus porri 
gitur, vt fupra dictum fuir. fcd in cafu noftrx propo- 
iitxquxftionis tcmpus importarum pcrilla vcrba, ii 
inftirutuj mc viuo moricrur.racitcctiam li non cxpri 
marur incft invulgari fubftitunonc, cum pcrilluci 
caius lmpotcntif flgnificctur.iLI. j .Cdc hxrcd. infti. 
crgo talc tcmpus cxprcilum non impcdit, quin fub- 
ftitutioiftaad ahum cafura, ctiam cxtra illudtcrn-. 
pus.non porrigarur. 

Er cum iupcrior opinio nnlla ni tctur lcgc vcl ratia 
nccui rcfpondcri no jwffit: idco altcra cft opinio fu- 
periori contraria.quam tcnct imola in repctitioncc. 
Rainutius, cxtradc tcftam.in materia vulgaris,quam, 
fcquunrur Alcx.&Sodn.in Lj.fficod.Rinn.in dX Gal 
lus,incL$.&quidiiranrum,&in conlil.y7.& 170. 
nu. 1 .& j>er ror.vol.i .& Fulgodn Lfi.C.dc infU.& fub 
ftit.qui didt itaconfuluillc. 

Ermoucoturifti expluribus,&primo pcrrex.irt 
Lfi.Cdcinftit.& fubfLvbi vidctur cafusmam ibi fub- 
ftimtio fact.i,li polthumiu 116 1uli.1t ur, locum habcc 
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ti nafdmr,& impubes dccedit.Huic tcxtui rcfponde- 
tnr,q; ibi iubftitutio rrahirur ad alium cafuin, &non 
adaliud tempus,quia nullum tcmpus fuit exprellum. 
& quamms (ubin tclligarur cx quo fuii concepta,Ji fi- 
Uus non nafccrur, quali intclhgaiur infra dcccm mc- 
fesa mortcreftatoris.iuxtaplcnc notaca ind.LGal- 
los,in prin. tn tacitum tcmpus non opcraturquo mi- 
nus vulgans et racita extra illud cxtendatur, vt colligi 
tur cx notaris pcr Bar. in til.j.in pcn.q. in qua qucrir, 
an tacita vulgaris cxpirct fupcrucnicntc pubertate. 
Scaindo rcfpondcas, prout refponfum futt in fccun- 
Ao fundamcnto primx opiniorus quxftionis princi- 
palis,&ibi vidcas. 

Sccundb mouentur pcr ter. in dlfi matcr.J.) jpsu 
tex. a contrario fcnfu induccndo in vcrbis illis , hlio 
txiftctc heredc. Vcrum & huic tcxtui rclponderi jpot: 
nam illa vcrba viddicet.filio cxiftcnte hcrcdc.rcfcru- 
tur rcfpc&u extranci lubftituri ncpoti iinc tcmporc, 
nec t cmpus adiectu in prxccdenri fubftituttone in fe 
qucnti intclligitur repetitu , fccudum Bar.ibi, in fi.na 
ibi ncpos fuir fubftitutus filio fccundum conliltu Gal 
li.idcitfifiliusviuo tcftatore moriatur fubfticuit ci 
nepotcm pofthumum nafciturum poil mortcm tefta 
toris,& nepoti ruit fubftitutus Tinus,ii hc/es no cric 
modo igirur fi ncpos no nalcirur vd moriatur,vcl rts» 
pudiet hxrcditMc,& filius deindc & ipie ct brrcdinw 
tem repudict,fubftiratus admittirur.& ratio cft.quia 
verba llla, fi hxrcs nbn erir, ugmficant aclutn nolutw 
ratis & impotcnrkr.dl^. Cde hxredjnftir. & cumii 
no naicatur ncpos, vel moriarur,n6poflit cuc hxrcs, 
non mirfi eft fi fubftitutus admirrirur : & iic boC nrw 
eft ea rone^mia tcpus vtut ad aiiud cxtcnd.tr ur.cu dla 
coditio adtc&iiii fubftonefa&afiliodcncpote, non 
dicaf repcrira in fabftiturionc factancpoci deTitio. 
. Tcrri6&vtombmoutturrxxd.l.Ganus.$. &quui 
fi tantunv. Cc,terum & huic rcxtuircfpondcas , prouc 
refponfum fuitin primo fundamcnto primx- opinio 
nisquzftionis principalis. 

Bx predi&s coftar,quod in difputando vcraq; opi« 
nio dcfendi poteft. ego vcro no difccdo ab hac poite- 
riori opinione , quam in pundo iuris veriorcm cllc 
puto ex duabus rarionibus. 

Primo, tcmpas quod cxprimirur in fubftiturione, 
fi eft dc n atu ra cius, ita qobd incft eriam fi non expri- 
inatur, tunc perroitrinir exrcfioad aiium cafum ciuf- 
dem fubftirutionis occuri cntcm, etiam cxtra illud to 
pustquia hoc cafu tale tcmpus, quod incrat cx natura 
kibftiturionis, videtur cxpreiliim potius pcr cum mb 
dupcrqueinerar.&fic porius dcinonftratiuc quam 
mariuclfi$.TiriatT.dclibcr.lcgaA: fupradiOu fuin 
fed i:i cafu noftr.r propolirxquqiKoiiis tcmpus adic- 
ftam in fubftiturionc,& fic fi fihus viuo tciratorc mo 
r 1 Atur.clt dc narura fubftitutionis,& ineft tacitc, ctia 
fi no cxprimatun nam vcrba dla, ii films viuo tcftato- 
remoriarur.fignificantcaftrm impotcntix, qui cafus 
eft dc natura (ubftirutionis vulgaris,d. L $ .& qui cafus 
impotennx hoc etiam in cafu vcrificarur.hoc cft li fi- 
lius viuo tcftatoremoriatur. Ergo pcrmi ttitur cxrcn- 
fio ad ahum calum imporcntix , ldcft ii dcfuncto tc- 
ftatorc non adira hxredttatc moriatur. 

Sccundb & vlrimb, idcm cft in cafu omillb , quod 
in cafu cxprcflb , quado illo cafu tcftator prouithilet. 



fidccocogiraJlet.gI. il.talcpactu.m $.fi.fTdcpac*. fcd 
incafunoftro vcriJimilecfticftatore idediipofuillc, 
ficogitalletfihum mori noadira hcrcdirarepoftciuS 
mortcm, cu ahus cafusomillusintotum rcmancret 
omillus, & eius voluntas fubuerteretur, & tcftamctu 
caducu rcddcretur, quodclTctcotrapr.Tiiimpram te- 
ftatoris voluntarcm: prclumitur.n.tdbitorcm potius 
vclledecedcrcteltarum,qiiam inreftatum.$.j. hiftitu. 
quib.cxcauf manum. no licer.& eilercontra publica 
vtilitatcm: publicc.n. intercft fuprcma hominii iudi- 
ciaexitu habercLvel negare.ffqucniad.tdta.apcrian. 
crgo in cafu noftro criam li poft mortem dcfun&i 116 
adira hereditarc fibus m jriaf.fubftitutus admittitur. 
3 4 Tcrtto fnperiot f commtinis conciufio dcdaratur 
non procedere , qn pcr cxtenlionc dc calti noluti taris 
ad cafum impotcnti9,& iic cconrra ttduderel jktIo- 
na, qur cx pr^fnmpta volunutc dcfuncb cllct magi» 
dilctfta: na runc tahs cxtcniio prohibira ccn(>:rur,Bar. 
m d.l.fi marcr.f j.in fi. & lbi gl.communiter approba- 
ta,Alcx. IafSocin. &Ripaind.l j. H!cod. 1'ct.dcAn- 
char.ineonlt. ; 5cV.Marian.S0cin.iun.1n conii. 1 ofi.vo 
lum.j.num.i7.Alcx.inconii.j.in j.voLB.irthoiom.So- 
ci.inconiL 1 59. num.rt. voLi.&Ruin. inconii. j.nu- 
mc. 1 6.voL i.in conii. 1 lS.num.i i.voL). &inconfi. 
<J7.eod.voL3.nu.8.Quxconclulio probaturarg.t ti. 
Cide inft. &fubft. & probatur etiam liac rarionc.vtiA 
prxfumptio forcioralil rollit.L Diuus.rt.de in intcg. 
rcllit.&maior vcriiimiluudominorcin BcfllfCI Bal.m 
Uiuc poltldctis,in fi.Cde pnobatio.kd q >na 
magisdilecQaadmittatur, cft fomorprefiimptWi & 
maior vcrihmuitudo : magis enim verilimilc ert ma- 
jri$ dilcda pcribnam minus dtleCtx 111 lucceftione te- 
ftarorc anreponere vclle.Lcum acutifltini. C.dc fidei- 
ciommif. &l.cum auus. ff. decoruiit.&dcmonJt err,o 
ifta prxfumptio ,quodperfonamagis dilctfta iticcc^ 
dat.rollir prcjumptioncm ilbm.quod calits nohtnca- 
tis ad caium impotcntix rraharur,&iicccontra. 
3 5 Quart6 declararur f Juperior cocluiio proccdcre, 
quado ahus cafus rcipiccrct perfonam eius , cui facra 
cfl fubftirurio , n6 autcm fi refpkcrerpcrionam fub- 
ftituri: excmpli gratia,tcftator dixit,fi filius meus hr- 
rcsnonerit, fubftituo filium meum nafciturum, fi 
mc viuo natcctur : nam fi nafcatur tertatore morttto, 
non comprchcndit fubftiruno iftum cafum, & ira tc-» 
nct Bar.in d.l.Gallus, inprinc num.9. & in I.Titius.$. 
Lucius. rT.de bbcr.&pofthum. quem fcquirurSocin. 
in dicla Lprima, &Ioan. de Imbla in Lli pater filium. 
infracodcm.Etprobaturpcr tcx. indictaL commo- 
diflime, & pertcx. indicia l.Gallus. in $. nuncdclc- 
gc Vellcia,& pcr tex.in Lfi patcr filium.mfra eod. 
3 6 Qui nto dcclaratur f non proccdcre , quando vul- 
garis JubftituriocilctfaclahaTcdi inftituto fubcon- 
ditioncm dcfccliim condirionis:cxcmpli caula, tclfa 
torinftituitTitiiJ,ii nauiscx Afiavcnerit, &li nonve 
ncrit, iubftituit Caium.moiio, fi Titius pcndcnte 
conduione moriatur,& lic non potcft cilcharrcs, 
& poftea unplcatur condirio , non luccedit iiibftitu» 
rus: & fic fubJlitutio vulgaris faCU in vnum caiura 
impotentix, non cxtenthtur ail alium, ira rcnent 
Bald. Pa\i. dcCaftro, Angc. &Imolain L qui cxdua- 
bus.tf.tlc acquiren. itarcu. Alc.\.& Socin. in 1.). ff. eod» 
& dtcommunis & recepra Scribcntiiun Jcntciuia, 

C qcir 
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mx probatur per tcxt in d.1. qui cxrkubus ,cuin fic 
induccndo .dicirtir il>t , quod hxrcs pro parrc puic 
fuit harcs inltirutus > &:pro partc fiibconditionc &: 
pendcnrc conditionc lurres monrur.poft cuius mor- 
rcmcondirioadimplctur, quadccaulaadeius lixre^ 
dcru illa pars dcuoluitur.hoc ftuntccgoprobo quoti 
Dcccllc cft diccrc iUi hxrcdi fubftirutum darum dlc: 
nam aut vis qubd ilh hxccdi ncc cohxrcs , necfubfti- 
tu tus darus fuerit , & hoc non potcft ftarc cx co, quia 
li ncccohcrcdem nec fubliirutum lurcs ille liabcrcr, 
non ahtcr cxpcclara condi tione in torii hxrcs ipfe iu- 
rc cfficcrctur , vt prohatur in Lcuin hxrcs. * fin. fTde 
acquircn.hxrcd.lcd in eo tcx.dicitur,quodcondi cio- 
ncpcndentc inpartciJJauibconditionc rclicb non 
cfticittir Jwrcs.niliconditioadimplcatun crgodiccn 
dum cft , quod ibi iUi hxredi cohxres vcl fiibltitutus 
dattisfucrir: (cdquodcoh.rrcs fucritdacus non po- 
tcft ftarc cx coquia pars i!J.i condirionahtcr relicU 
hxrcdi , cucnicntcconditioncpoftiljins mortcm 116 
hxrcdi lurrcdi I , fcd cohxrcdi accrdccrct , texr. cft in 
tcrminisinJJibcrhomo, inJ.Tirius. rlde hxrcd. in- 
ftir.fcdinco ccx. dicitur.quod accrefachxrcdi hx- 
redis, ergo faccrtdumcft , quod ibi cohxrcs nullo 
patiodatus fucrit : ergo cum ibi rlic hxrcs non limi 
pliciter Juercsfucritinftitutus,liiiccoh.ircdc, vcl liifh 
ftituto:&cum cohxrcs nonpoielldlcquud fitct£t> 
datus, diccndunidt fubftitutum fuiilcilli hxreduta 
tuimquod confitcn apenc poftiunus, cuninipcxcc- 
denti Itrgc m $.fi. cundctn qiuiicaiumponat.Oiirpaci 
teconditiohali hcrcdi fubftituic Titium.Et (i dixcrts^ 
quod fi Itoc vcrunvcftct, icqucrcrur, quod iui condi- 
tiorulc franfmitocrctur nd hxrcdcm.cum pnefiippo- 
uattir, qiibdficmiditioport raoncra iixrahs adim- 
pleatur, hxres iWiuiadmitutur, &noliib(ritiirus.fcd 
hoc cft fal(ilm.Lvnk*.j5.in noiiiflimo.C.dccaduc.tol- 
lcn cktiLIibcr hotno. Ji. Titius.crgo faUum eft criam 
antcccdcns, &ficqubdjbihxrcdi fucrirdarus (ubfti- 
tu:us,& pcr hanc rationcnaBar. in rLLqui ex iluabus, 
tcnct contrariinn.&qtiod in tali cafu iubftiru tus ad- 
intttatui &' norrhxrcs hxrcdts , tcuetcriam Polit. in 
tractr.fubftit.in materi.i vulgar. fubftit. in lcptimo rc- 
quilito, in vcr£ Ad l**tum igitur arg. d i qtu cx duo- 
bus, &c. Verumcommunetn opinioncm defcndcn- 
do.huicrationific rcipondcrur: Pars jlla conduio- 
nahs datur hxrodj hcrcdis, ibi &non fubftiruro, non 
ca rarioncquia iuscondittonalc rransfcrarur ad hx-> 
rcdcm, fcdtationeiurtsaccrdccndi, neicilicctrcfta- 
tor pro partcdeccdat tcrtattis,& proparrcintcrtarus 
contraregttiasiuns communis. &liidhucdiacris, 
fi inftitutiocondirionahs ctianuit pcr mortem hxro 
dis, crgortaiimadiuittiturfiibrtitiitus vulgans, qui 
prxfcrtur lun accrcfccndi , vt cft communis conclti- 
iio,dc qua pcr Bar.in l.rc coniuncti. fTdelcg. j. & pcr 
Do&cornmtimuTin Lvnica. GquandonopcT.parr. 
&L probarur m d.$.Tirius.Rd'pondco, fiibrtitutus da- 
tus fuit in dcfcxtum condiriouis, puta mftiruo tc in 
dimidia partc, & in alrcra fub condicione, li nauis cx 
Afiavcncrit.&ltnonvcncric, lublbruoTiuum-.tnnc 
fiadiuirti cx pura,nihilintcnm lubcsdccondiriona- 
li, & li tleccdus & poftca condi tio cucniat.fublli tutus 
admitti non potcft, cura fucrit in dcfcctum condirio 
#us ("ubltirurus, & fi admirrcrctur id cflctcontra tdU 
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roris voluntarem qux cx vcrbis chcirur, a quibus nul 
lo patro in dubio cft rccedcndum J.non alitcr.rt.dc 1« 
gat.t.ccidco hxrcsadmitti dcbct iurc accrdccndi, 
namipcs lubibrutiouis condirionalis traniinittittir 
ad hf rcdcm,&: no dcricit pcr mortc.qh cft coniuncca 
cu iurcaccrdccndi,(iaic rranlmitritur ius accrdccdi, 
&rocft,nctcftator icii fubftitutusadmitti no poliit) 
dcccdat pro partc tcliarus,& pro partc intcftatus.co- 
tra rcgtila.l.Hisnolfruni.r1Idcrct;.iur.Nccobftatd.l.U 
bcr homo.$.Titius,pcr qua Bar. moucbatur, quia illi 
Arer.duphcitcrrhdct.&pnmo illc tcxt.nonloquitur 
in lubllituto,(ctiloquiturincohxrcdc, cui portio.tc 
crc(cir,qux rcpcritur %acans in illo cafu,cx rcgula po 
fit.iin Lj.& i.tftJcacq.hxr«LVddtcaslccudo,&mc- 
hus, q» accrcfcit portio \artiuciuns accrcfcctli , quod 
lcmpcr locum habctqualitcrcunquc parsvacct: lcd 
fubltitutusincafiinoftronon vocaturin omnicalii, 

3uopnmainftituao nonhabct loatni,lcd folumfi 
cfictat conditio inltitutionis.& pcr prxthcta cgo 
non rcccdo a fupraditlu dccbrationc, Si communi 
opinionc, quatn cnam tcnct Pau. dc Callro mLuV 
iolus. If. dcacquircn.hxrcj. 
3 7 Scxto dccLira fnon proccdcrc, quando pcr cxren- 
fioncm de vno calu ad alium inducen-tur aliqmd Cc> 
tr.i re^ulam luris cois,n.nm runc cxtcnlio non permir 
ratur.iu probar tcx.in l.fi (blus.fT.tic act]. hxrcd-vbi fo: 
kts iviTcs cx piuribus parnbus inftirutus, omnes par- 
Krsadircdebct,ncc vnam omirrcrc piir,& (i in ca Itib- 
fiirumm lubcrct.&rario cft, qiiu haxesadcundo cx 
wi cihdrur hxres m aitcra, ncqttis dcccdat pro par- 
(ctcftaetis, & pro prrc mtcftatu . Et /i dixcris, q> Juc 
raobcctlat iii calud.Lfi (blus, cumiilaaliapars poto< 
ritad tubftiturum pcnicnire.Rcfpondrtur, quodin 
ci.l. fi folus , illud fuit decilum non tolii fijpradicfa ra- 
tkonc,(cd ctum quia hrrcs non pot dittfdcrc nart) an 
rcquam adc.tt non quia non dt tlris , ncc poftca, quia 
dicchisdhsin totu.ccli dixcns,q>ipfcftiit inlrirutus 
inpluribtisporrionibus,&idco nudiutdir ipfclcddi 
uidit rt iiaror.Rndctin/j. ttmc tcftxtorcciilcttitdiui 
fillc.qh in dtacrlis parnbus infti tuitdiucrios, &ruc 
vnus potudirelincaltcroJ.fcntusquoq; , poftprin.rT. 
dc lixrcd inrtir.non fic, qh inftuuit cundc.quiadiui- 
fio pirtium non cenletur f.iclacauladiuidcntii hxrc 
ditate, (cd aliordpcctii , ficnt tlnutio fiindi ht gfatia 
vbcnons culrttrc rcmancntc vnitatc run.fi. l.Caius.fT. 
dc legar.i.& hxcconclufioprobaturctiam pcrdiCrQ 
Bar.m l.vxori.lTdcleg. i.vbi dicit.qnod non rit cxtcn- 
fio de tcmporc ad tcmpus, qtuiulo pcr cam induccra 
mrahquidconrraius communc. 
( 8 Scptimb declara f non proccdcrc, quando fubfti- 
rutio collatacflet in vhum tcmpus,nam runc nbn 
exrcndcrcmr adcalum altcnus tcmporis. itatcnenc 
barro.Alcx.tn.Ia(]Socin. Ripa& ali) DoCfo.commu- 
nitcrindiCraLprima, Barto. BalrLRtu. dc CaftrCh&l 
ali j in L fi iu quis.ft. cotlem, & 111 1. (i matcr. §. j . ff , eo- 
dcirt titu.Alcxan.indicxal.Galliis.$ ftn.infinc Ange* 
in l.primx$.j.&in Lli p.ucr rilium. t£ dcx-ulga & pu- 
pilla.& in l.quamdiu , rvlcima. ti!dcacquircii.hxrcd. 
&:probatur md.l.li itaquis:qtiamconclufioncmdc- 
clara non proccderc, quando cxprimitur tcmpus, 
quod inertcxnatura (ubrtirutionjs , prout (upradi- 
Xi,& dcciaratRuin.in confiL yj.nam.^.\n. z.vol. 

Ocfauo 
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; OcXauodeclara non procedcre, quandodecafu 
omillo eilet fatfa fpccialis prouifio,nam non pcrmu- 
riturcxtcnfiodevnocafu ad aiium, irarcnctRipain 
d.Lj.&ante"cum ita limitatS0cin.inconfi.77-i'> J« vo 
fctm. & probarur arg. Lcum cx fiho. $. ftlio. ft. cod. & 
probaiur cuam riacrationc.Prouifiotcftatoris fack 
celfarc prouilioncm icgis.l.fin.C. dc pacLconucni. & 
tfi maritus. Cdcprocu. fcdquod in fubftirutioncde 
vnocafu adadahum fiatcxtenlio, dtcxlcgis inter- 
pretationc, cr^o prouiiio reftatoris circa calum omif 
tum in fubftkutionc facit cdlare hanc legis iatcr- 
pretationem. 

40 Nono declaratur f proccdcre, quando fubftjtutio 
vulfansradacftinynumcifum fub condnionc nc- 
cellaria, fccusvcrofi fac» fit fubcoditionc volunta- 
ria , nam tunc non cft liciracxtcnfio de vno caiu ad 
alium, ira rcnent Bar. Bald.PauL de Caftro , Alcxand. 
Iaf.Ruin.&ali| Dotfor.communitcnn d.1. Gallus.J. 
&quid ii tantum,Ripa& Socin.in l.j.fF.cod.& Bartho 
lom.Socin.in confi. 1 40.fub num.9.vohun. j. Et raao 
diucrliratis cft , quia apponcndo condmoncm ncccf- 
fariam reftator videtur confideraflceffcftum : appo- 
nendo volunrariam» viderur confiderallc modum 
implcndi, &idco conditiotunc dcbct adimplcriin 
forma fpcctfica . L qui hiTcdi , & LMcuius. ff.dc con- 
dit. & dcmonftrat.Et hinc infernir ad decilioncm 
mulraram quarff ionu, dc quibus videre poccris apud 
Sorin.in di&aL& ap ud Ruinum in d.f& quid fi tan- 
rum.quas non refero breuitaris caufa. verum dcclara 
non proccderc, quando in codirione roluntana fuic 
oonitdcrarus dfecrus, nam tuncpcrmitritur cxtenfio 
de vno cafu ad alium, Manan. Socin. iunior in confi. 
iSi.nam.;o.& ji.in i.voL 

41 Decimo.&vlrinwTahjsomiiTu.declararur non 
procederc, quando in cafu cxpreflb fubftirurioru» 
vulgaris appofita fuk diftio, tunc : quia tali cafu vul- 
garis fubftitutioad cafum duntaxat cxprcflum prx- 
risereftringitur, &ad alium cafum non porrigitur 
pcr illamdidtioncm, tunc.quat exrreroiratem tem- 

Eoris fignificar. I 4-$.fin. fT. dccondit. & dcmonftrar. 
in fubluturione, in fiJF.dc vulg.&pupill.& ita tcnct 
Dcci.in confLtf num.1. in coniU.3.1 f- num-i. & in 
confil.; 5 l.num.i. Pctr.de Ancharjnconfi.} j6. Lu- 
douic Roman.inconfi. i ; i.&inconfi. 1 j8. &Ma- 
rian.Socin.iun.in conli. 1 8 1. num. 6. voLi. idcm cll, 
quido fubftitutio vulgaris fatfa lit fub didbonc.taxa 
tiua, ranrum.Fulg.Salyc.& Alexan.in Lquamuis.Cdc 
impub & ali js fubftit. Alcx. in Lpoft adiram, & Saly.in 
Lprccibus. C.eod. tit.dc impub .& ah js fubft. 

S V H M Ji R l V M. 

1 SfbUicttio vulgarittfuibus verbis conctpiatur. 

2 Teflator fi itett , filium btredtm inflituo : & ft btrts 

non erir, voia vtbttreditatem meam Tuio reflituat: 
an iH* vulgaritjcu fidckommijfaria fubditutio di- 

catur. Fjjnjltt. ■!' 
i jlmbituum quando in aliqua oratione eft , illud decla- 
r<tri debtt ex UU parte, qua tUra cfl & non dubia. 

4 uOus non potefl ab eo cafu biapcrc, d quo ft tffct imr- 

ptut ifr/liirrrf. . pMPufi 

5 Tcflatoris volunusvbi cfi apctta , verbum alids obiir 



quum dr precarium, direilum euadlt. 

6 Subflitutioindubto potius interprttanda efi dirccla, 

qudm prcciria. 

7 Subfiitutio per hdc verba eonctpta, Titium inJhtuo,cir 

Mfuium Jub(iituo,an dtcatur vulgaris tantum. Cum 
eius deciaratione , num.g. 

8 Verba in dubio intcUiguntur perprhts , &non pcrpo- 

flerius. 

10 Teflator, an prtfumaturplurcs bttredumgradus face 
rt voluijfe^f. 

C A P. tl 




\ Xpeditus dc primo, & fccundo qiurlito , 
deucnioad certium, quod eft, t Quibus 
vcrbis fubftitutio vulgai is fiat . &omil- 
fis non nccdlarijs, notandii eft,q? tn con 
apicnda vulgari liibftitutionc duo ex- 
trcma requirutun Altcru nfpccfu cius in cuius dcfc- 
cfumfubftitiiitur , &hoc fempcr concipitur vcrbis 
ncgatiuis, vel priuatiuis, vt ii liarrcs non crit.it hxvc- 
diratcm non adicrit, vdalijslimibbusveibisi&con- 
cipitur vcrbis ncgatiuis,aut exprc(Iis,aut fubauditis, 
aut tacitc a lcgc uibintcllcdiwAlrcrum vcro rcfpcttu 
cius qaifubftituitur, &hoc fcmpcrc6cipiturvab« 
afHrmatiuis,vth$rcscfto,Tuium fubftituo,& huiul- 
modi, & ita tcnct Are.rab.Port.&alij in $.j. per illum 
rex.Inftit. dc vulg.fubft.Bar. Alexan.Iar.Socin.Ripa & 
ab j communitcr in L j. pcr cum tcxt.fl. cod. & harc eft; 
communis& rcccptalcribentiumfentcntia» rationo 
cuiusinfrafcriptxconclufiones difpurantur. 

Prirnacu.tQuidfitcftatordixit.filiuin mcum h* 
rcdcm mftiruo, & li hxrcs non crir,volo vt lixrcdita- 
tcm mca Titio reftiruat, nunquid iftadicctur vulga- 
nk lubftitutio , an potius fidctcommillai ia. & pro in- 
uenicnda hunu conclulionis vcriutc, quatuor cvmc 
tc Dodlorum confidcrandi funt cafus. 

Primus quorum cft, quando tcftator dixit.fi heres 
noncrit,volovtrcftituat harrcditatcm mcaTitioper 
fidcicommiluim , & ifto cafu concludcndum eft.hlc 
fidcicomiruflariam,& non vulgai cm lubftitutionem 
cJrc.itatcnct GuilieL dc Cun. in L prccibus. Cdc im- 
pubcr^c ah;s fubftitut. quem fequuntur Alcx. Socin. 
laf. Ripa &ahj Dodforcscommunitcr in d. Lj.ff.cod. 
& mouenrui hac rarionc. 

Quotics in orationc fahqua,pars ambiguacft, cx 
illa partedcclarari dcbct, qiuccLira eft, & nondubia. 
Lvtrum,&ibi Bar. &Ang.fl!dcpcti.hxrcd.fcdin hac, 
quavuisdltdlator, orarionc, illapars, volovtrefti- 
tuat pcr fidcicommuTum, claia cft & aperta, qucnl dc 
fidciconjmillaria fubftirutione intcllcxit: ergo exeo 
dcbet ilia altcra pars dcclarari,fi lurrcs non erir,vt in» 
tcllcxcrit, fi fpontc hxrcs non crir,arg.Ldcbitor,$j.ff. 
adTrcbell.vbiulacodirio, fiharrcs noncnt, vcnfica- 
tur in inftituto inuitc & coacfc adcuntc. lic ctiam dc- 
bcr i ntdligi i n quarftionc noftra. 

Solus Politus m tracbtu Subftitutionum, ifl Wtt 
tcria vulgaris,in primaq. tcrtij quxfiti prim ipalis, 
contrarium rcnct. & omiflis nonnullis aigmncu- 
tis , & qmbus ipfc rcfpondct,duo tantum a.gurocar 
ra rcicram. 
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Pri mum oft.ScnatufconfuJtumTrebclu.iiYorn n6 
aliararioncintrodurir, vthsrrcs rmifansadirehrrc- 

ditatcm.caadirc cogcretur, ncfidcicomilfarinsdebi 
ro fibi fideicomiflo fraudarctiir.l.qtna potcrar,&pef 
tor.tn.rt.ad Treb.led m qii.Tfrione noftra cffhafres rc- 
cular, no fraudattir fidcic6mirtariu* fkleicoTnmiflo, 
cu antcqna r«uifarer,nihil eidcbcrenin rclicTuelt.n. 
liib ca conditionc.fi ha-rcs 116 cnr.crgo no potcrirco 
gi ticres iftc harrcditatc adirc.ar.LadigtTc.f.qnamuis. 
rt.de lurcpatronar. Huic fundatncnro rndttafvquod 
immo li h.rrcs in propolitaquarrtioncnoncogcrcrtir 
hxrcdirarem adirc dcbito fidcicorainillo priuarcrar: 
nam Itatim q> h.rrcs rccular h.Trcdiute, ci fidcicomif 
fum dcbcrur.qtna vcnficata cft illa conditio, li lixrcs 
non erir.fub qtia erat rclicrum. qture poftquain lnfti- 
ruriisrccufaintha*reditarcm, potcritcogiifidcicom 
rniflario,vr adcat , &pnrferrim, qui» ScnatuCronful- 
rum poft faCtam recufartoncm, co"it haredcj adirc, 
&pro hac rcfponlionc facn tcx.in rl l.debitor.f.j. 
4 ^ Sccudum £ vlrimum, falijs omiflis, cft. Actus no 
pot ab co calit incipcre, a qtio li ef Ict ihceprus deline 
rct.LTirio vfus.ff devfu. lcga.l.no folum $.'morre,vbi 
Alcxx6l.io.nu.79.fTdcnoui opcr.nunciar.fcd !i cllct 
facfum in tcftamcnto fidricomifliim, nullo ibi harp- 
dc inflimro, definerct, ar. I ncmo.ff. de teftam.tutc.f. 
intefv.rrcdis.lnfttr.de iegat.fin primn.Inflit.de fidet 
com.haircd.Ergoabeacafu non poteft ihciperedebe 
ri,&(icnonporcft incfpefedebcri fideieOmrnirtnrn 
ex tcftamouo eo cafu, quo ncmo cx c6 fit h/l-res. 

Huic rationi rcfponderur, q» immo in cafu noftro 
no incipiracrus ab cocafu, a,quo li inceptus eflcr, de- 
fincrct: na ft rclichim cflet fidcicomiflitm» rwrrede re- 
cufantehercdirarcm adttc, hon definit fideicommif- 
fum.fedcogitui h.Tresadire, &iiludTelh*tuere: qui- 
obrcm nihil prohibet, cur abco in hoccafu inciperc 
debcrinonpoflir . Erfidixeris,conceptacfliiiortitti- 
tio fub gcncroli condirionc, fl hcrcs non crif, & (? c fl- 
uccoactc.litic fpontc.qnare (i h.rrrsnec fpontc imii- 
tus adear, dclinit fidcicommirtinn. Refj>6det ur quod 
eavei ba.fi harrcs no crir.vr tcftatoris voluntas ferutf, 
intclhguntur.li fponte torres non Cnr, vt in (imih in- 
tcrpreranturin d. I. dcbiror.f.j.vbi fi ha-redi inftituto 
rclicru fucrir lcgarum ftibeaconditione, fi hcres non 
cur.inrelligitiir, <i fpohtch.Tres non crir,vt rcftaroris 
ferucrur voliitas , &ficet in propofito ert diccndum. 

Exhisconltar.argumcnra Poliri noobftarc-.quarc 
a comimini & rcccpta Doctorum opinionc no ert rc- 
cedcndum.quod hec fubfti tutio, fi heres no erir.volo 
vt reitiruac hcrtdirare mca Tirio per fidcicomiflbm, 
no dicamr vulgaris.fctl fideic6mi(Iaria > & vltra rario- 
ncm fupradidam poteris probarc hacalia rarione. 

Quorics conflar dc mcnrc trftatoris.ilhdcbct fer- 
trari, licct ahud verbbru proprictas etjgat! no aliter/ 
fri prin.fTdc leg. j . f e a i n propofito cafu crrris vcrbts, 
volo per hHcicommifrum reftiruar, conftat reftaror* 
dc fidcic6millaria lubftiturioncintdlrafrc: crgo ita 
obfcruan dcbcr.liccrilLt vcrba.fi harres hon crir, hoc 
forfan non paren-nrur. 

Et ilhid quod d?,quod verba ifta, fi h.-rres no erir, 
m propofitocafu, interpreranrar, idcftli fporcha-fcs 
«6 cnr.non hct locfi, q6 inrtirutns, cui eo modo fub- 
ftuutu fin r, pollct ct cffc hxrcs ab intrftaio,vt in rit.ff. 



fi quitomif caofa rcftam. na tnnccrcdcrctur rogatuj 
rclfirucrcquo cafu no eflcr hfrei cx reftamcro , erlet 
tit abinteftaroA fic i<erb.t illa,fi hercs no cxit.lignifi- 
\ Cant.idcftli horesnan critcx reftamtntodedabincc- 
ftaro, & itadctliratPt)ht.in trach fiibft.in d.q.j.rcrtij 
qiicfitiprincipalisv&Rjpaind.l.j.num. 1 1 l.&mo* 
ucnrur i(h hac ratinne. 

Vcrba dchct ftarc in ftta propria fignificarione, &d 
ab ca no cft n-ccdtddxil.no alitcr.lcd vcrba lfta.ii haj 
rcs nocrir.propric lignificanr ct tdfamcto.cu ad fuc? 
ccflioncm rcft.tmcfttariam rcfcranrur, cV non ad lcgi 
timam.l.j.C.dcim]iubc.<.Valijs lubftiturxrgoin pn> 
politaqucflioneab hac verboru proprteratcnulJopa 
cfo clf rcccdendihcV cu ilfa dcclar jtionc ego ptrafeo. 

Sccundus cifus oft, qft teftator dtxtt , fi harrcs non, 
etir.volo rcllitmt hereditatcm mca Titio,qucm vul- 
garitcr fubf!ituo,vel limilibus vcrbis vfus fuit,quibus 
vulgarc fubrtirarion£cxpfcflim nominar.cii: hoccafu 
Bar.in I.qu.Trcbatur.frdcmilit.reft4in.dixit, fubftira- 
rionc i(la vulnareeflc &116 fidcicotnillaria, qticm fc- 
quuti sur Alcx.SocIaflRipa cV ali j in l.j. f£co. & ibi ct 
Socih.in additionibus. & moucnrur ilb hac 1 ationc. 
t Qnorics+clata flft & apcrta tclhttoris vnlun u », vcr 
bil aliaiobliqiitimcv prccariu,direcium cuadit.Lque 
rebarur.ffdc mtjir.tertam. vbi li vniuc rialc fideicom«« 
milliim in codicillis milcs alicui fcccrit, cVdcindc tc^ 
ftamento canerit eos codicillos veJlc valcrc in vim in- 
rtirarionis.inftittirio.quTprccariaerar, dirccra cffici 
rur. fcd in propofiro cafu dara cft&apcrta tcrt atoru 
mens, q. vulgarcm voluit fubrtirntionem conficcrei 
n eic ilhs vcrbis conftar,qucm vulgariter fubfhtntKor. 
go vcrbailla alias prccana & obhqua , lalicct volo tt 
rcrtituat.dircCracuadcrcdcbcnr. i 

HuicrationiPofjtiis in fupraditftolocodupliciter i w 
refpondct,& pnmt 1 », q. in d.l^ua-rcbatur, cx proprio 
miliru priiiil<^o,iiirtirauo,qucpTcariac«t,diree*ra 
crticirur: fctl in paganofccusert.ciimetfidircctisver 
bisincodi ■ illisicliqucrith.Trcditatc, non niliin vim 
fideicomiHi «tftdttd Scaruola.fEadTrcb.Hccrhfion6 
cft tuta: nam bcne fcntit Bartolus,ij» vtcunq-, coftarcc 
detcftatonsmente fcmpcrvtfidcicomiflaria s-alcrct 
inftitutioi codicilJisapganofacta.d.I.Sccuola,quia 
repugnat naruracodicilloru , qua: cft vt in cis directo 
dari wl adimi harrediras a pagano n6 poflit. Li. Cde 
cotlial. $ .pen.Inll.co. rir.de codiciLfcd dkit, q> quem- 
admoduinfhturioprecaria incodicillis racra .tmih- 
rc.qdibi h.rrcdcinftitriercpotdirccto, cfhciturdire-< 
cht, vbi coftat hanc cflc miliris volunratcd.l.quxrcba 
rur.ita ct m propolko inlhtutio precarijs vcrbis,in te 
ft am cn to a paga n i s facta, vbi paga n u s di rccto p5 1 ha> 
rcdcm inftitucrcdcbct direcfa cfhci, shi hanc clYc vo 
luntatcm tcrtatoris c6ftar, arg.La Titio. fT.dcvcr.obL 
Sccund6& vhimArhdcrPo!tras,<p iri cLLquzreba 
rtir.manifcrta erar tcftatoris volrinras, <q> precariain- 
ft imrio.direcfa cuadctct: in cafn ♦ero nOft rolio adcft 
Iiarc dara rcftatoris voluras, immo pugnaria^terbaad 
hibuit tcftator.cu dixcrir, volo \t rcftiraat hcredirate 
Titio.qnevulgarircrfublfituo.&^rn vnlgaris fublfitu " 
tus ex nu\\i* nianu vcl refhturione, fcd irVfb iurc here 
di tatc acci pit. f-fac rnfio mihi n6p!acct ', qdia i mmo 
manifcfla clf tcftatoris voliiras^q. vohicrirvulgariter 
fubfliraere cxillfs verbis,qnf v^£irtt*r^bftimo,cic 

quibus 
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quibus pofl e.i d eclaranrur illa alia verba.voio vr rcfti 
tuat.Cumenim in orarionc du.rlunt partcs,alrcra 
dubia vc! non intt!lc>£te,alrcra vcroclara&apcrra:cx 
ea,qttr claraeft, dubia&non mtcllcciaintcrprcrari 
debcr.l.vtrum,&ibi Bar.& Ang.fTrlcpcrir.liercd.ncc 
obltat fi cum Polito dixeris, i)> dicta Lvtrum.cum lbi 
notarispcr Bar. & Ang.locum iuber, quando fumus 
in feparatis diipofirionibus, & non m vnica difpoli- 
rione.vr in cafu noftro: quia refpondctur idcm ct clle 
in vnicadifpolirione, rumquiaratiodiffcrcnrixnon 
afferrur,tum cr quia hoc probatur in l.li ira icriprurn. 
$.qui iilio.rl.de bonor.poilciriccund.rabul.vbi lumus 
in cadcm rarione,& ramen cx vcrbis daris,dubia ora 
rionisparsdcclararur.iravr rcmoueanrur ctiamdi- 
«ftioncs illi dcclarationi obftanres. 

Apparct igitur cx prxdidhs, quod refpoliones Po- 
liri nullo modo obltant .quareaBartoli &aliorum 
opinionc non cft rcccdcndum ,quam probarc poteris 
criam rationibus fupra in primo calu inducits. 

Tcrrius cftcafus,qii dixit ccftator.li hrrcs no crir, 
reftituo hxrcditatcm meam Titio, & hoc cafu Balin 
Lhtimanitatis,col.9.vcrC mirabile dicam. C. co. dixir, 
fublbrurionetftam non fideic5miluriam,fcddirccH 
efle vulgarem , qucm fcquunpoftca funt Socin. tatn 
i n repet.quam in additio.Lj. ff cod. & Ripa in cadcm 
l.j.niim. i t t.&mouentunfti. 

Prim6 , quorics hcrediras ab ipfo tcftatorc in ali- 
qucm finealrerius racioconfcrtur.dircdradf inftitu- 
tio,Bar.& rcliqui in LCcturio , in vlrima q.rl.dc vulg. 
Doctorcs in rLLprecibus. fcd hoccafu, manu quoda- 
jnodofuaicftaror confcrt hxredirarem in fubftiru- 
tum.cum dicar, lixredirarcm mcam rdbtuo.crgo di- 
recbidebetdici fubftirurio,&non precaria. 

Sccundo & vitimo mouentur per tex.in Lqm indn 
gnu.C.dc tcfta.vbi dirirur , ob inancs vcrboru obfcr- 
uariones,indignu eilc, irritas ficri tcftamcti volunta- 
tcs:& idco placuir,inquit ibi Imperator , inftirutioni 
hsrcdis noclic neccflanamvcrboru obfcruantia,fcd 
fiuedirccf is.tiuc inricxis vcrbis fiat.fcmpcr valcr, du- 
m6coftetdcmcntcderuncri.fcd in propofito cafu co 
ftat.q» tcftator voluitTitiu fubftiruere,ergo no eft in- 
fpicicndu.quihvvcrbis vtatur. & ii tu dixcris cum Po 
lito,qiioducetdJ.qrn indignura, vdit inftiturioncm 
quibolcunq-, vcrbis confici,tn vult ctia verba ilLt efle 
aperra ad cxprimcndam teftatoru voluntat£>vt ibi, il 
modo,&c.Rhdco,q> verba ifta,reftiruo hcrcditatctn, 
farisdiamtur expnmcrc tcrtatoris voluntatcm: ncc 
conlidcrerur vcrbum.rcftiruo.qtiia & inHexis vcrbis 
-faciainftitutioibi admicritur, &itaeftcocludcdum . 

Quarrus & vlnmus cafus cft.qh rcftator dixit, li hf 
res non crir, volo rcrtiraar hxrcditatcm mcam Titio. 
& in hoccafu trcs funt Doctoru opinioncs, quaru pri 
ma cft,vt vulgaris lit-& ita dicun r BaL in d.L liumani- 
tatis. Alex.in.& Socin. in addir. in d-l.j.in 3 . q.pt incff 
«xL& moucnrar ilb ex duobus. 

Primo arg-L inrcr ocs, fecundu vnum intcllccttim. 
ffqui fatifrLcogant. vbi vcrbum.rcftiruo, intclligitur 
lnrcftiturionc ra&i . itaetcftdiccdum inpropolito, 
vtverbum iUud,rcftituat,intclligarur in rclhtutionc 
fac>j,&prcfcrrimcu fintaddita illa vulgaris fubftitu- 
tionis verba, ii hxres no crir. Vcru hoc nihil clhna, vt 
animaduerrit Politusno eft mirum fi in (LLintcr ocs, 
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vcrbum, reftiruo, fignificat fatu rcftirutioncm, quia 
harres licreditatcin accipir.vr ibi apparcr, quod no cft 
in calu noftro, immo prxiupponunt vcrb.i hxrcdcru 
noarringerehxrcdiratcm, qiiarccanullo modopot 
reftitucrc.nam aut voluit tcftator pcr hac iiiam dilpo 
fitioncm fcriptum hxrc<icm rcrtituerc hxrcdiratcm, 
quias^olutt tpium cam capcrc , & runc non erit rcfti- 
tutio facii/cd iuris quoqucuu r lianc fuam diipoti tio 
ncmprxuidit tcftator, quando hxrcs hxrcuitatcm 
non accipir,& runc ncc faiti inrtirutio, ncc iuris locu 
habcr.cum ncmo poflit rcrtiruerc, qnod non liabuir, 
arg.Ltradino.ffdc acquircn.rcr. domin. 

Secund6& vltimo f moucntur. ln dtibiocainrcr- 
ptcrario icmpcr cft facicnda, vc dirccta porius intclli- 
garuriubftitutio,^precarix glofficoircrapprobata 
in l.vcrbis ciuilibus. ff cod. & probat tcx. in tcrminis, 
in e£ cutcr.de tcftam.in (J.icdhic fumus in dubio.qa 
iliavcrba, lihxrcsnoncrit, indicant hanccllcvulgi- 
rcmfubftitiitioncm:illavcr6, volo reftiruar.precari,". 
crgoca inrcrprcrario cil facicnd.i, vtdirecli potiui 
inrelligatur (ubftitutio,qu.im prccaria. 

Huicrarioniomilia Politi rc(jH)lionc,ref|x>ndf.is, 
quod runc hxc intcrprctatio admittitur , cum & vcr- 
bis &pcr(6nis conucnir.vt cxprclic in d.c.li patcr.did 
tur.fcd in propoliro noftro lixc inrcrprcratio non co 
uenit vcrbis , quibus rcftator vfus fuit , ctun prccaria 
&obliqua finn crgo intcrprcrario ifta noadmircitur. 

Secunda vcro cft opinio Poliri in pr*dicto loco,q, 
hxcfubftiturio nuilo rnodo vaiear , & mouctur ipfc 
hac rarione: quia vt difpofirio soleat, teftacoris mcns 
euidcnccr ex verbis pcrcipi dcr.L libcrtarcs.ff. dc fidci 
com.libcrcaicd cxvcrbis,quib.vfus fuittcftacor.eius 
rncns cuidcntcr perripi non porcft,cu inrcr fc pugn.t- 
ria fitit.cum parrim dirccra, partimobliimi tubliitu 
tioncm fignificenc ergo dilpolirio non dcbcc valcic. 

Huic raciohi poccft rcfpondcri, q> immo pugnaria 
verba n6 finrdi recte animaducrcamr: nam tunc in vl 
timis voluntatibus vcrba rcfpuunrur, cu aiiqucm fcn 
fumno habcnt. fivcro ilium liabcantnon rcijcitimr. 
Lfi.Cdchxrcd.inlHtucn.fcd vcrba.quib. tcftatorvfus 
fuit, fcniiim habcnt vt ftatim in fequcnri opinioncdi 
cctur, crgodi(pofirioviriarinondcbct.nccobftat d. 
Uibcrtatcs,quia illa lcx inlibcrtaribus loquitur, qux 
kiam naruram ab alijs icparatam habent. 

TcJtu&vlrimaigirureft opinio,q>immofubfti- 
turioifta fidcicornitlaria fir , &hancfequitur Ripa in 
«LL j.fubnum.1 1 |.ffcod.&mouctur hac ratione. 

In ambigua oracionc ca ficinterpreracio, vtactus 
potius valcat, q pcrcat, & minus a vcrboru propric ta 
tcreccdat, quamficri por.Lquorics,&ibi gLffde ver. 
oblig.lcdiiicfumusinambtguaorationc, quiano c6 
ftacdc qua fubftitutionc icnlcrir rcftaror.crgo ca dcr 
fieri intcrprctatio,vt actus valcar, & minus vcrba im- 
proprienr quamficri p5r,qdcritlidixcrimus, lunc 
lubltimtionc prccan \ clle, na n5 impropnabirur vcr 
btim,rcftituac,&aclus va]cbit,qiiiaillaverba,(i licrcs 
n5 crit,inrcrprctabuntur,fi fpotc hcrcs non crit.vtin 
d.l.debitor,in prin. in vcrfna &cu.ff ad Trcbcl.& ita 
cft concludcndu.nam tcftator itadifponcndo, voluit 
hcrcdisfacfu punircnainftirucrath^rciic.&liqtiidc 
hxrcs li.crcditateadircr, voluitipiumhxrcdiratcco- 
fcqui: hnautcmci rcpuduretfc&liciniuriarcftatori 
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infcrret, voluit hxrcdi-a fidcicommillariocogcdum 
«llc adirc hcrcdiutcm,& cnn rcftirucrc . & hxc rc vc 
ra vidctur fuillcmcns tcftatoris, cumdicat, Titius 
hxrcs cfto: & li Titius li.rrcs non crir.rcihctiar mcam 
hxrcdiutcm Sempronio. quaii dicat , li mihi miuru 
fcccrit, repudiando hxrcditatcm mcam , volo vtio- 
uitus fithxrcsabfquc vllo commodo. 

Sccunda conduiio f c£t, An pcr ifta vcrba, Titium 
inftituOj&Mcuiumlubltituo, intclligaturconccpu 
vulgaris fubftitutio ratitu?In hac quxihoncdux (unt 
principalcs Do&orum opinioncs : Qiuru primadt, 
quod iniilligatiirvulgarisramum fubllitutioconcc 
pu,icarcnciitgl.Bar.Bal. Paiil.dcCaftro, AIcx.Iaf.Li- 
ccJloc. Galiaula, num. i o.Alciar.num. i o. f cminius, 
num. 1 $>.& ali) commuiutcr in I.Gallus.$.j.ff dc hbcr. 
&'po(tluim. Bart.fubnum.i l.in verfi.Iccundooppo- 
no ad prxdiCU,& Iaf.nu. r 4. in l.Ccnnirio.rf dc vulg. 
& papi ll.Bart.i n LLurius, 11 u m . 1 o .& ibi laf.nu m. 1 9. 
if.cod.Paul.de Caftro, inl.fi.C.dchxrcd. tn(htucn.& 
Joan.dclmolainc Rainutius, in marciu pupillaris 
fubftirurionis , cxtra dc reftamcn. & hxc cll commu- 
pil &rcccpra(cribentiumfcntcntia,qiiam tcnentct 
Policin tracfatu fubftirur. in matcria vulgaris, in no- 
naquxftionc tcrrijquxliti principalis. & Alcxan.m 
conli. t {.num.4.vol.4.ccimuenrurilHcx tribus. 

Prim6pcrtcx.ind.I. Gailus.$ j. fccimdum vnum 
intellcChim. Muictcxtui reipondrttir.quod vrrbum, 
Uibftuiio.ind.fj.non continet fidcicoimnillariam 
fubftiTinionem.quianon porerar.conrini.Te carario- 
nc.n.i pofthuinus ncpos idcoinitimitur, neahas prx 
tcritus rumpcrcr rclumcntura, Jicontingcrct fihura 
prxmori viuo tcihuorc , Dodores ind.LGallus,ia 
rin & vltracafum Gaili , qui eft, qtiando fublhtutio 
tfubconditionc, (i hbus inlhturus dccellcrit viuo 
idtatoic.poiUiumuscoiurcinfhaii non potcrar.ncc 
rclinqui prcterquara tituloinlhrutiorlis.l.iuumcn. 
fqui rogatus.lf ad Trcbcll.cc Alcx.in Linrcr cercra. f£ 
delibcr.&pofthum.vndcnon porcrat habcrc locum 
fideicommillana iubftiruno, cum illa nunquam lo- 
cum hahcar.niii cu adiu fucrit harrcdtras , vcl habca- 
tur pro adiuL non uiftam. Cad TrcbclL Er (1 dixcris 
exmcntcPoliti hanc refponlionem nonobftarc, cx 
coquia falium cft polthumo pcr fideicommiiliim rc- 
linqui non potlc, namcontranum probarurin Lpcn. 
ff.dclcg.j.Rcfpondco, Coniilium Gaili mcroduciuin 
fuit.nc rationc pnrcririonis pcr ncporcm tciumen 
rum ruinpcrcrur:& ccrrum etr, quod co iurc antcco» 
filium Galli nihil potcrat rclinqui pofthumo , &poft 
illud conlilium , co criam iurc , ad hoc vr pofthtimus 
prxtcritus nodiccrctur, nccclIccTat,qti6d tiruloin- 
ihrutionis.non litulo lcgati ii.11 ridricommilli, rclin- 
qucrcrurpofthumoaliquid. d.$. quirogarus. vndell 
pcrfidcicomilfum incafuGalli pofthumo rclinquc- 
rcnu, conlilium Galli locum non habcrcr, cum poft- 
humus tanquam prctcritus pollct tcftamentum rum 
pcrc.& proptcrca cum in d. j.j.fublli turio fit facu fc- 
ctindum Galli conlilium.non mirum dhli ibi vcrbii, 
fubihiuo.dircctam vulgarem,& non prcctriam fub- 
ibrurioncmconrmct. Nccobltatd.l.pcn.quiaibino 
dicitur, quod (ccundum colilium GaJIi pcr fidcicom- 
mifTiim pofthumo rclicfu cllct, fcddicir, quod poft- 
humo lixrcdi inftuuto fidctcotnmillum dari poicft, 
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idcft Icgatum.fcu prxlcgatum, vt ibi gloua & Docro- 
rcs dicunt, & hoc nos non ncgamus: nam poft confi» 
hum Gallicum pofthumus hxrcsiiilhcui potcrat, vt 
ibi tcxnis dicir,non mirum cft,ii ahquid lcgari criam 
ci pordh& iic vidcs tcxtum non dicercquod pofthit 
mo tituloetiam lcg.it i feu fidcicommilfi coiurc, ad 
iioc ncdiccretiu pi'vtcntus,aliquid rchnqui poterar» 
fed untum dicit,quod pofthtimo hxredi inftituto ri- 
dcicommilfum dan porcft. & modo cx dichs iftis 1 n- 
tclligitur fupcrior rcfponfio, quam vcram cileputo» 
pro qua vidcas iialdum in d.l. humamtatis, num. j 4. 

Sccundo moucntur per tex.in l.iam hoc iurcrf.eOw 
ibi.in vulgarcm tantummodo calum facram vidcri 
fubihtutioncm Seucrus & Antoninus coftitucrunt. 
Huic rcxtui rcfpondcmr q> loquitur in libcris , quib* 
tcftatorcm non prxfumitur adiinerc vdlc itaftarimw 
quod cis rclichim fuit,& dcbctur lurc narurc:& ideo 
llla vcrba non dcbcnr fidcicommiilum imporurceo 
calu.quo inftirutus filius hxrcs crit, cum non eft vcrt 
iimilc patrcm iu filium inihtuere, vt ilati m tencatur 
rclhtucrc, &prxfcrrimcu iir in primogradu. &Jixc 
rcfponlio dcicruit ctiam fupcrion pnmo fiindamen 
to , vcrum hxc rclponlio mihi nonplocct proptcr 
rationcm.quam refcram in tcrno fundamento. 

Terti6& vltimo moucrur. In fubihrutiombus c* 
fcmpcrcft racicndaintcrprcutio.dummodo c&rurtt 
vcrbis&perlonisinlhtutisconucniat, vtfubihrutio 
dirccfa intelligaiurporius quamobliqua.cfipater» 
dc rclum.in 6. icd in caiu noftro vcrba lubft ltucion 1 » 
verbis&pcrfoniscoucniunt , rtvulsansiignificctut 
fubftiratio.vt clarum cih ergocacftinterpreutioht- 
cicnda vt porius vulgaris direcbt fiibihrurio,quaobIt 
quaincalu noftro iacUeiic intcliigaf.& pcriucro* 
ncm rcmoucmr rcfponlio facu iupcriori rundamcn 
10: nam idcoibi vcrbum, fubftituo,dircCum(ub» 
ihtutioncin &i}6obliquam lignificat, quia in dubio 
ca icinper cft racicnda intcrprcutio, vt iiibihturio di 
rccu inrdlig.ii.pocius q obhqua,& no illud cftintro- 
rluctu raiioncliliorii.vrin cLciipater,apcrtcptobat. 

Sccunda cft opmio fupcrioria>ruria,quam tcnct 
Oal.in d.l.humaniutis,num. r 4. vbi dici t hanc lubfti* 
tutioiicm.fidcicommillariametiamfubftitutioncai 
iigniri.arcqui mouctur hoc fundamcnto. 

Vcrbum , fubftituo , cft vcrbum communc, & in- 
fpccta fui propricucc&cttamdcnominationccom- 
prehcndit non folum cas fubftuutioncs, qux aniesc 
quilicionem hcrcdiuris locum libi vcndicanr, quafis 
cft rulgaris & rcciproca.vt in d.Liam hoc mrc, & fcrc 
pcr totum lllum tituluin.&pcr totum Iniht.&Geo, 
feil ctiam comprchcndit cas fubftirutioncs, qux polt 
.nlitam lirrcdiurcm vcndicanrlibi locum , quabsclt 
fubfttruciolidcicomillaria&dirccra miliuns &pu- 
pillans ncc non cxcmplaris, vt prob.itur in Li;eneraii 
tcr.C.dc inft ttu.in l.miiitcs ctiain,in verbo, (ubftitue 
rc.rf.dc milit.tcftam.in pnn.lnlht.de pupilLin vcrbo, 
lubftitucrc,& in $".qua utionc, ln vcrbo, fubftitucre, 
eoil. tit. & in d.l.prccibus, in vcrbo , fubftituit. (cd in 
cafunoftro fublhtutio coccpu fuit pcr hoc vcrbtim 
communc, (ubftituo: crguiignificatdirecrjim,&fic 
vulgarcm&fideicomillariamiublhtutioncm. ilrin- 
girurhocrundamctum. Subftirurioncs & tdhuncu 
iatiusfunt intcx-prpundxl.intciumenris.rf.de reg. 

iur. 
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Ht. ergo fubftitutio ifta , cum portlt multiplicitcr in- 
tclligi, dcbcc in omncm cafum intelligi . 

Vcrumhuic fundamcnto polTumus rcfpondcre: 
«am liccrvcrbum, fubltiruo, tlircclam vulgarcm ,& 
ndcicommillariam fubltirunonem ligmficcr , tamcn 
cxlegis inrcrprctationein dubio vulgarcm & noobli 
qittmfubfticutioncdcnout, &hocquia verbain du- 
•bio intcUigunrur pcr pritts , & non pcr poltcnus.l. 
S qui in | pcrpciuiim.rT.il agcr vc&ig.fcu cmphytcu.pc- 
tar.fedpnmxuafubftiturio cft vulgaris,Socin.in rub. 
rf.devulg.&probarurind.Lprcdbus,&ind.LLuciiis. 
Ergolicctverbum.fubfticuo, aptum (itcomprchcdc- 
tc um fidcicommilTariam, quam vulgarc, tamen po- 
rius vulgarem vrpotc primruam dcbcr comprchcde- 
xcquam fiddcommiflariamltem hoccft.quia inter- 
prcratio ficri dcbct vt valcat potius ralis fubllirurio 
iurcdirc&o, quam iurc fidcicommilli, cum vcrbis & 
perfoniscbucniar.dcliparcr , dc rdtam.in <?.&itctn 
dt, quia indubio verba inrelligcnda funt m fpecie,& 
non in gcncrcl hoc legatum.rT.de lcj;. } . & ibi Bart& 
Alcx.m rub.rT.foLmac.num.i 1. Vnbcvcrbtim,lubfti- 
t uo,c(t incelligcndtim , quod vnam fpccificam lublb- 
tutioncm comprchcndar,& non in generc plurcs . 

£t cum Baidi rtmdamenrum non fubfiftar,cgo 
nonrecedoaprima&communiopinionc, qtixopri- 
mccx (upcriorihus fundameiis probara fuit. &addas 
qubdli ille, cui racta dletdicTa fubftituriopcr illa vcr 
ba, Tirium infticuo, &Sdum fubftituo, dlccimpu- 
bcs,&inpotcftatefdtttoris , eomprehcdcrcrnedum 
vulgarcm, fcd eriam pupillarem cxprdTam . irarenet 
Bar.ind.l.CenrUrio.ftib num. 3 1. in verflclecudbop- 
pono ad prcdidxrTde vulg.& pupiLqucm lcquunrur 
Pau.de Caftro in d l.iam hoc iurc,num. r. in dJ.preci 
bus,num. i a.& m Lri.C.dc hxreiii lfti ruen. BaLin «LL 
humaniutis, num. 54. Alcx.i:i d LGallus $.j. in verllc 
prxdiCtis addc,& Fernandus Valquius in rraci.dc fuc 
cdIprogrclIu,hb.i.$.i 1. in tit.dcfubltit.honorarijs, 
num. y. cum feq. &hb. 1. §. 1 8. in ucdccompcndiola 
fubilicutione, nura-tS. 

Et mouemur ifti ad id probandum primo per tex, 
in dXiam hoc iute. vbihabcnir^quodqiundoverbu, 
fiibftituo,adijdrarrcciprocxfubftirutioni , &illafa- 
< u llt duobus imptiberibus in potdutecxiftcncibus, 
tuncilLicomprehcndit vulgarcm&pupillarcm fub- 
ibtutioncm : cigocodcm modo, quando fubftirario 
fit per hocvcrbunicommuncTitium infriuio,&Mc; 
uium fubftituo, comprchcndit vulgarcm , & pupilla- 
rcm, cum in vtroquc cafu cadcm llr ratio , & rauonis 
diucrfitas dari hoc in cafu non pordt. 

Moucntur fccundopcr rcxt. in l.li parcr filio. ff. de 
▼ulg.& pup.vbi impubcri llmplicitcr racta fuit fubfti- 
rucio pcr vcrbum,fubf;ituo, quod clt communc,& ta 
tncn rcvtus ait, pupillantcr fubftitutioncra ractam vi 
<ieri. dt bcne vcrum.quod i(tc rexrus, fi rcdc confidc- 
rctur, nonbcnc probat,& propterea in eo nulium 
facio nindamcnrum. 

Tcnib & vltirab probarur pcr tcx.in d.cfi pater.de 
rcltam in 6. in verllcprxmill.r.ibi,dirccixdcbcnr in- 
ceiligi pupillarcs , vbi fubftitutio facta fuit pcr vcrbii 
communc,& tamen fit intcrprctatio vt comprchcdac 
non vulgares tantum, fcd ctiara pupillarcs , id quod 
probarur rauonc. Narn,cuin in tcrroinis illius ccxtus 



verbu cocin fubftirurionc lit appofitum, ncgari non 
potcft, quininfpcctafui propncrarecopreiiedarom- 
nem fubftmitionis fpecic. ncc vlla ratio rcildi potcft, 
proptcrquamproccdamusadcxcludcndam pupilla- 
rcmfubftitutioncm, qiixfubftiruriopiipillaris vtilif- 
limaeft impuberibus primb nominaris.l.extribus, 
cura glolfa.C.dc inorric.rcftam.l.fl pupillus, in \rrbo, 
vriliratcm impubcris . ff. dc acq.hxrcd. vndc Ucn ali- 
qnando rcccdamus a verborum propricratc, nc vidca 
tur facra fiddcbmilIariafubftiturio,quenocctpriori 
nominato,vtinl.cohxrcdi. f.cufilix. rTdcvulg. & ilc 
fiatintcrprctatio.vtvcrbum.fubftituo, comprehedat 
vulgarcm.non lidcicommillariam : tamcn nunquam 
dcbct ficri intcrprctario, vt dclinatcoprchcndcrc pu- 
pillarcm fubftiturioncm: ctenim.quod vcrbum.lub- 
ftituo, comprchcndat feurh vulgarcm, non criam fi- 
dcicommillariam , id conrra vim vcrbi rcccptum cft 
fauorcinllituti,ncgrauatus fiddcommillo vidcatur: 
qux ratio non folum fmdet.fcd cogit nos intclligcre, 
vt talc verbu comprehcnd.u nb lolum vulgarem , fcd 
crpupillarcm: tum vrvcrbi proprictas (crtictiir.tum 
eriam vtvtilitas impubcris lubltituti non impcdia- 
tur, & cum hac opinionc ei^o pcrtranfco . 

Et hxcfubftiruriopupilfans, quxcomprehcditiir 
fub hac fubltitutione , hoc modo conccpta , matrcm 
cvcludir.ita tcnct Bart.in.l.li arrogator, nropc fincm. 
fF.dc adoprio. quem fcquuntur Alex.ind.l.Gallus.$.j. 
& Fcrnandus Vaiquius in traft. dc fuccd. pro^rcllii , 
lib z. $■ 1 !■ in rit.dcfubftit.honorarijs, nu.S.&lib.z. 
$ i8.intir.dccompendio.fubftirnt.num.4}. &itacft 
concludendum , licctCyn.ind.I.predbus, cbrrarium 
tcneat.&ibiGuil.dcCun. dicatconclufioncm iftam 
\rram cllc.li in fubllitutionc facTa fxrir mcnrio dc pu- 
pillo: nam finchacdiftincbone,cbclufiol"uperior cft 
vcra.quij- probatur primb pcr tet.in d.cd pater. Sccii- 
db cgo earn probo hac rationc.ExprdTa pupillaris ma 
tran cxcludit.d.c.li patcr. fcditla pupillaris, qturfub 
bacfubftiturionccomprchcnditur, dicirurverbisgc- 
ncralibus cxprdla, %aprobal>o: ergopercam matet 
cxcludirur . Minorcm probo. VcrDum,iubftiruo,eir 
verbumcommunc&gcnerale, & defui propria llgni 
ficationc comprchcndir non folumeas fubltirurio- 
nes.quxanrcacquilitioncm hxrediutis locum llbi 
vendicant, qtialis eft vulgaris & rcdproca.d.1. iam hoc 
iure, fctl criam comprcnendir cas (ubftirurioncs,que 
poftaditam hxredirarem vcndicanr llbi locum, qua- 
liseft fiddcommillariafubftiturio, dirccTa militaiis, 
pupillaris, &cxcmplaris.I.gcncraliter.C.dcinftitut.& 
lubltitut. Sctl in quxftioncnoftraadcftvcrbum.fub- 
ftituo : crgo fub ca comprchcndinir ctiam pupiilaris 
fubftirutio verbis generalibus cxprclla , &ex projmc- 
utevcrborum,& fubillorum gcncraliurc contine- 
tur.& hacrationcpupillaris.quxfub rcdproca fubfti 
tutioncconrincrur,matrcctiam cxcludit.gloflacom- 
munitcrapprobara inl.Ludus. ff.eod. nam nullaatia 
rationcdcfcndicommendariq; potcit gloll.i illa, nili 
quod illasTrba.vosinuicem fubltituo, funtvcrbaaV 
munia , aptaq; ex vi comprchcnflua , omnes fubl! itu- 
tiones comprchcdcrc, idcoq; omncscbprchcndnnt. 
ncc ille cafiis a noftro rjuicquam dirTerr,prxrcrquam 
in pluralitatcnumcroq; pcribnarum,arqucdifttrut 
numcro untum, vcl tanqium plurcs , vcl pauciores i 
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vclranquamplus & minus non diffcrunt iji ipccic • 
lJi;4rcx.l.grcgc.ffdclcg.jAl.gu^cJiIdclcg.i.^Lliu. 
fT.de fundo liilbucro. 

9 Supcriorcm pi iin.'i condufioncnrfdcdara nbpro- 
cedcrc.quandoin fubltitutionc adioihim dlct ali- 
quod verbuln dcnouns tractum rciuporis: vt quia tii 
cuim fiut , quandocunquctilius mcus dcccllcritiine 
iilij' ;, fublbcuoTitium , iiain iltifubltkutio dicitur 
compcndiofacontincnincdum vulgarcm, lcd ctiaiu 
fideicommillariam poft aditam hxrcdiutcm.proba- 
tur in c.Rainurius.cxcra de tdlam. & 111 cti paccr, co. 
tit. lib. 6. cVrnotatur in dictaLprccibus,&in dicial. 
Centui io . & hac cit vcriilima conduiio , vc infra fuo 
locovidcbimus. 

10 TcruacVvlcimacftquxfciotalijsomiiris, nuquid 
indubioprxfumauirtcftarorcin plurcs iuTcdugra- 
dusfaccre voluitle. Excmplum, Dixiin tcftamcnto 
mco , ii nauis cx Alia vcncrit , Titium miiu hxrcdcm 
initituo:& fi non venerK,inftituo Scmpionium:nun- 
quid iilc Scmpronius dicctur fubfhrucus , an vcrb in 
primograduhxrcs inftirurus? Vtilitas cft maxima, 
quiafinosdidmusamhoscllcin pumo graduhxrc- 
dcs inflirutos,ambopotcrunt bonorum pollcluoncs 
fcaldum tabulas pctcrc, &peti'io illi prodcnt , cuius 
conditiocxritcrir.I.i.S.fubconditionc,&!S.dcfcrciir, 
6c l.fi fub condiuone.fT.dc bonor.polllf.iecuiid.ubuL 
iivcrbdiamuoTitiuminlhturumclIc, Scmpronium 
fubftirurum, iblus Tirius potcrit bonorum polfdTio- 
ncmfccundum ubulaspctcrc, cum quandiufpescft 
exprima inlhnirionc adiri ha-rcditatcm, iubliituto 
non (itloCus.Lquandiu.ffdeacquir.hxrcd. &iic appa 
rct hanc quxfhoncm valiutem contincre . In ca igi- 
tur dnx lunt Doclorum opinioncs, q uaru primaclr, 
vt ambo in primogradu inihturi ccnicantur , & hanc 
icquuti funt Pctr. Ioan.Fab. Arct. &Tollcnt. in $ .j. in 
glolla in vcrbo,gradus, Inftit. dc vulg.fub2litut.& rao- 
ucntur illi cx plunbus. 

Primb pcr tcx.in l.Lucius Titius .tf.de hxrcd.iulli- 
tucn. lbi probatur qubd quando f umus m ilubio;, an 
thipoiitio ccnfcamr inlhuitio, icu fubfliturio , ca fit 
ir.rerprcutio vrinttitutio celcatur, vt ibi cuca fincm . 
Scd nos in quafhonc noftra tu mus m dubio, an Scm- 
proniusinftitutus,fcu fubihtucus lir.crgocainttrpre 
tario ticri debet, vt inilitiicui- ccnfcatur ck non lublti- 
tutus. Huic textui cx mcn tc Tollcntini & aliorum ro 
fpondctur, quoddiucrfuscll callisd.l.LuciusTiuus, 
a quxftionc noftra : cxco cnim lit illa intcrprcutio 
ibi,vr inftitucio ccnfcanu quu ira icriprura ccftamcn 
tiinnucbat, vc ibi.fcd fccundum fcripruram tclramc- 
ti. crgo a contrario fcnfu,li hoc non dcmblhailct fcri 
pcura tcftanicti, ca inrcrprctatio ctletadmitla, vt fulv 
fbtutio dicercuin nam Marcellus dicebat in obfauo 
cffc.an illi cllcnt inftituti.vd fubilituti, umcn fccun- 
dum icriprurim tcftaincnti inihturi dcbcnt intclligi: 
yndc fccundum tcftamcnti iaripturam dctcrmiruuo 
fit co quod ca mcdiitc obicuritas llla niitclarificata, 
iu quod cx volu nute tcftatoris inftkuti dicuntur. cr- 
goliillaobfcuriusrcmanfilicc, quiapcr icripcuram 
tcftamcnti dara rcdJjia non fuillct, vtiquc prxfumc- 
rcntur fublhturj vclnon inilictici, lcd fcriprura rcfta- 
incnti inprcpohto non inducir.vt hxc Scmpromj 
fubibnicio, lit i.i primo gradu inftitutio , crgo cadc- 
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bct ficri interpretatio , vt fccunda fic inftitutio , vel 
fubftitutio. 

Sccundbmoucnturpcr tcx.in l.fi ccfolum.ffi.ffdc 
hxrcd.inftitucn.vbi dicitur,quod ii plures lnlbtutio- 
ncs in cadcm rc lub diueriis conditiombus fucrint fk 
ctx,primacorumcondiuonum,qux cxtitcritdt illa, 
quxopciatur, vtibi: fcdinquxlhoncnoftrafubdi- 
ucrfis conditionibusimmo contrarijs cbditiombus, 
in catlcm re plurcs inftituti funt hxtcdes, ergo qux il 
larum comlitionum prior cxtitcric, opctabitur, vt in- 
ftitutioncm produc.it . Vcru hic tcxtusnihilprobat, 
quiacxcoomncsinlhtutioncsin cadcm rcfubdiucr 
iis conditionibus factx in d J.fin. ccnlcntur m pnmo 
gradu f.iccc, quia vna nb lucccdic in locum alicrius, 
cuinillxconditioncs non fint contranx.lcddiucrlx: 
vt puu.ii tiauis cx Alia vcncrit.inliicuo Titium: li P6- 
tifcx Pcruliam vcncrit, inllituo Scmpronium , hi> vcl 
limilibus raodis cur fadx inlhtuuoncs in iLii.fi. cum 
fub diucrliscbdiuonibus faicx fucrmt, vt tcxtus ait : 
fcd (ccus cft m cafu noftro , quia vna ioAttutiq luccc- 
dit in locum altctius , cuiu fub contrarijs conditioni- 
bus fadx iin t. di xit cn i m tcftator , fi n atiis cx Alia ve- 
ncric*mlti(uoTiuum:ii nb vcncriciuihcuo ^cmpro- 
nium. ccccquodifteScmproiuustucccdu inlocum 
Titij co cafu, quo nauis cx Afia nb vcncrit, quarc fub- 
ftirutus dcbct appdlari , arg.l. } . C. dc intcrdic marr. 

Tcrtib <5c vltimb moucntur . Subititutio fincinib- 
tu tione dle non potcil.l.).$.fi.rf.co. fcd li Scmpronius 
admiccetctur ad iixrcditatc cx lublhuitionc, ifta lub- 
ihtutioetlet fincinftitutionc,vt probabo. crgodiccn 
dum cftjipfum non cxfubfhtutionc,fcdcxprimain- 
ftKudoncadmitti.i\linorprobatur.Cbdiuoniluipo- 
nitin cilcantcciusaducntum.lJiquisfubcbditioQC. 
ft.ti quisonuf.cau.tcftam.Lnon omnis.ff.ii ccr.pct.lcd 
inftuutio Tiuj in calu noftro fub condicionc faUa 
fuic: crgo anccquam cxiltac.nb dicicur cllc inftitudo . 
ji igjau non elt inftitutio, crgo Scmpronij lnlh tutio, 
fubtticurio dici non potclt.Hxc rarionilul valccquia 
vc tubfhcutio ficripolfic, non cxigicurpuraprxcodcs 
in I : i t u no, tcd luilici c ft condi cionalis p rxccdac, vt cft. 
tcxan d.Lii te folum.in jm m.fr dc lurrcd.inftirucaPrc 
tcrca cuam ii infUcucio non valeat,umcn fubihtutio 
valct.l.5. $.fi.ffdehbApofthum. 

EtcumitLiopinionullaniratur legc, vel radonc» 
cui rcfpondcti non pofli t, idco altera cft opinio lupc- 
hori contrar ia,quod immo ambo non ccnfcanruff he 
rcdcs inftiruti, fcd altcr inftitutus,altcr vcrb fubftiru- 
tus, &hancfequuri funt quidam rccentiorcs rdati 
pcr Tollcntinum in d.fj.qui moucntur . 

Primbper tex.in l.fi jta fcriptum,in prin.ff dc bon. 
polftccundumubuLHuictcxtuiduplidterrclpbde- 
rur : &c primb,qubd cafus illius lcgis ihucrfus cft aca- 
funoftro.ibienimindiucr<isrcbu> fucrunt inlhru- 
tioncsfadtr, hicvcrbmvna cadcmq-,rc fact* lunt. 
Vct um hxc folutio nullius cft momcnti , curn nulla 
diuerlitarisratiooffcratur. immovidcuirpotiusdice 
dtim , qubdquandoin cadcm rc fiunt inftitutiones, 
nugisdebeataltcrainltinitio, alterafubltitutiodle, 
cumaltcra inaltcrius locum liicceilat , arg.l. j . Cdc 
intcrdido matrim.quam quado fit in diucrlis rcbus. 
Sccundb rcfpondctur, quod hcct is qui potcft dici in- 
fti tutus,dicarur fubftuutus ibi^jnn umcn chci potett 
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cere fubftirunis: qnia exquo ilicin ftiruriona no pof- 
funtconcurrcrclimui , ijiua lub contrarijscondirio- 
nibus facr.rfunr,d;aititurfe habcrc tanquam inftitu 
tio& fubftitutio, quar fimulconcurrctenon poiliint. 
l.quandiu,la 1. ftdeacquir.h.rrcd. non quodvcrcillc 
fubftirarusdicatur,quod probatur,quia vbi cftlociis 
iubftitutioni.ccilat uis accrcfccndi.Lvnica.$ an pnmo 
iraque ordinc.Cdccaduc. tollcn. fcd ibi quidcm itib- 
Ititutusconicquituraliam porrioncm pcr iusaccrc- 
lcendi.vt cxprcAc in finc pnncipij dicitur, crgo fubfti 
tutus propnc dici Bort potcfr .Harc quoqtlc (olutio bo 
na non clt, cum in dubio pra:fumcndum liciurilcon 
fultum propricloquutum, arg.l.non alircr, m prin.ff. 
dc leg. 3 . Ncc obltat illud, quod dia tur de iurc accrc* 
fccndi, qnia in hocdcripirur in tcrminij Tollcrinus : 
nam vei um cft, qtiod quadiu cft locus lubltitutioni , 
ceflat i us acaeicendi , quia coharrcs cxcludirur a fub- 
Itituto , fcd camcn in fubftitutum bcnc tranfir ius ac- 
crefccndi , & ei jporrio accrrfccrc porcft , vt eft tcxt.m 
Lcum filio.$.fi.rt.cod.fcd ind.l.li irafcriprum, nondi- 
ritur fubltiturus cxcludi a coharrcde, fcd quod fubirn 
niro accrclcit portior ergo nihil eft impeduncnto, vt 
isfuhftiruriispropricdicacur. Prartcrea rdpondcrar 
ctiam,ideo ibi locum habcriusaccrciccndt in fcxtan- 
te.quiavacuuscxtitit, &iiclocumhabuit inuitutio, 
& non fubftitutio , &hacdccauia acadrit Scmpro- 
nio, &Tirio Ivrrcdibus inftiraris . & cx his apparct,q> 
hcclexadhucobftarcontrareccpramopiruoncm . 

Secundo & vltiroo moacrur . Vuigaru fublli tutio 
tion folurn ficri potcft pcr illa vcrba, ii hcrcs non crir, ' 
fcd ctiam ficrl potelt fub cxprcfJione vniru cacum ca- 
fus&eocnros, &defi^tiutxuiscafus, fariteftcloaim 
fubftimtioni: vt r\c mpli graria,ft dictiim li t, li pol Hui 
mus natus non erit , Tirius harrcs cftoi ii poftnumiis 
nonrtafcamr, Titius dtrirurfubititurus.Lri.C.dcinil. 
&fubrt. fcdincafu noftroinftironofuirfatfrafubcx- 
prdlioncvniiisrantiimcilus, nam fuitdic*ttun,(ina- 
u is ex Afia vCnerlr,Tirios harres cfto:& fi non vcneric, 
Scmpronlnm inftituo: crgo proprcr dcfcdum pri- 
mi cafui fjcirdlclocum Scmpronio , & fic fobftira- 
to: namqucrrudrnodu quando dirirur, ii pofthumus 
nattis noncrit,Tithttharrcsefto, Titiuschrirarfubfti 
rurus.cum fucccdat in def e£him pofthumi : ita ctiam 
in cafii noftro dicendttm eft , Sempronium fubftira- 
tum diri, ctim in dcfcchim condinonu Sc fic vnius ca 
liis fingularis & Titi; fucccdar. 

Huicrarioni rcfponderur.nam cx codicinir ftibfti 
mrioio <LLfi. quia prarccdcbat firma lutrrodis inftitu- 
tio, necfufpcndcbatutaliquaconchtionc., cum patcr 
polthumum fibi hatredcm faipfcrar: /cd iccus cft in 
calnnoftro, quianon praxaiitfirmaharrcdisinftiru 
tio , icd fufpcnditur condirionc, cu cuxcrit,(tnauis cx 
/\ fia vcncrir, Tirius ut harres. Hax foltuio mihi no pla 
ccr , quia ctiam li non prxccdar Hrraa & purainliitu- 
rio, adhucramciliaalia infbtutiodicitur fubftiturio, 
vt infra probabinrr.Prrtcrcadico, quodin dXfi.non 
prcccdcbat firma inttirurio, (cd pcridcbat anatiuita- 
tc pofthumi , qucmadmodtim in cifu noftro pcndet 
inmturioab cucnru conditionis,& cx lus jpp.ua, 
quod adhuc harc duo fundamcma vrgcnr. 

Ego fic has opinionesconcordarem. Autinltitu- 
riones fub contrarijs condirionibus fa£bc funt» vt eft 



«xcmplnm fupra in quarftionc propofira, & tnnc ct;o 
non difccdcrcm ab hac fccudaopinionc, quam vltra 
fupradicfa fiindamcnra probo his rationibus , & y. ■- 
mo,vbiqtiis tniocum alrcritisponitur, fubftiturusdi 
ritur.l. j .Cdc inr^tfdicfo marrim. fcd Scpromus poni 
turin qu.rftionc noftra in locum Titij.cum dtxcrirrc 
ftator,Tirius,li nauiscx Aliawncnt, harrcs etta fi m& 
vencrir.Scinpronius li^cres cfto . Ergo Scpronius fub- 
fhturus clIcdicimr,Tiriusha:rcsinltiruriis. Sccundo 
& vlrimo probo pcr rcv.in Lli tc folum , in princ. rLde 
harnrd.inftitucn.vbi dicirur, q uod (i tc fblum cx parte 
dimidia putehnrrcdcm lnltituero, cxaltci aparrcfub 
condirioncputali nauiscx Alia vcncnr, cV:lubftiruc- 
ro nbi non cxiftenrccondirionc, ik fic fi nauis ex A(ia 
non vciKTit,fuhftittitus cxeadcm partc hrrcs cnr. 
Eccc ergo, quod inltirutus in no cxiftcn tm fcu pcr dc- 
fecrum condittonis, fub tpia crar fa&a inttitutio,! iib- 
ftitunisdicirur.cum igitur in propolito, Scmpronius 
ftieririnftiturus, indcfc-dfum condi tionis, fob qua 
Tirtuslirres infhntnis fucrar, iplc (iibftiturus dias 
tur, & in hoccaiu lUpiirocondudcndtim. 

Aut inltirutioncs fuerunt fac5tx ltib diuct tis condi 
rionibus, vtpntafinauiscx Aliavcncnr, irrftituoTi- 
rium : li Pontifcx Pcruliam vcncrit, inltmio Scmpro- 
niam:&tuncinhoccafuc6ciudendumcit, Scmpro- 
niutn non ellc fubftitutum,(cd harredcm inltirutum, 
& fic prxf iimicur tcftarorem plures hcredum i^adus 
faccrc voltiillc , & hocprobarur pcr tcx. in rLLii tc (o- 
lum.$.fiJf.dcruu'cciar4RiraenA'ntioc4f, quiavnain- 
ftitutio non (ucccdit in locum altcrius, cum lilx con- 
dirioncs non Jtntconrrariar, fcd diucrfc : crqo < ccun- 
dolocoinfticarus,non poreft diri (ubiticurus, ann 
iubftiratio iit in locum prioris hrrcdis , qtti vcl non 
valr , vci non potcft cllc hrrcs , factt inititu tio.L j . C 
dc harrcdinfticucn. 

S V M M jl R I V M. 

1 Subflitutionis rulgaris verba , quam imcrfretauoncm 

mipuat. . j » 

2 Subflttuto wim aperit repuduou cx tellimnto btrtdi 

tatemfuit ab inteflato velit fuccedert: qued quomo 
do procedat , videas pcr extenfunu . 
$ Hxredis appelLttkvie, an proprii vcniat bonorum pof- 
feffbr. 

4 yerbum t continetur, an denotet propriamvocabuli fi. 

1 . ptiflcationetuu . '•.■.•) 

5 StatutMmfademmentionmdebsrede,anmbonorum 
- • poffeffbrelocumbabeat. 

6 Cafusaquiparati in omnibus & per omnia per leffm 

antiquam, tunclexnoua lotfuens feu corrigens M 
vno cafu , locum babet etiam in aiio cafu. „ K , u 

C A P V T I IL 

a^r^ma^ EcUrato tcrrio quclito, deucnio ad quar 
3 ^5nu nun P"* 1 ^!^ 0 qusfinim, & qu.rro, 
1 a t£tb) i quamf intcrprccarioncm vulgan^liib- 
mtuUO,us y crba rccipnnt . & concluli- 
uc proccdcndo, ilbs lignificaciones.fcu. 
intcrpretarioncs rccijnunt . & prima cft vt illa vcrba » 
fi hxt cs non air«iatcrprctentur , ii ncqc pcr fc, nequc 

alitun 



D.AIexandri 

•liurh hxrrdcm fcccrit.l.cum proponas. Cdc hxrcd. 
inftitucn.& hinc infetut Docfores ad mult.ii concln- 
fio n cs , q uas hic omi tto, cu m dc liis commod tus dice- 
rnus infia in primo effectu vulgaris ftibftitutionis. 

Sccundaprxdicforum vcrhorum» li hxrcs no crir, 
declatatiocft.vtintdli gatur.fi inftitutusdclierirpof- 
fc clle hxrcs-.quandiu enim prior hxrcs inrtirutus hx 
rcdiutcm adire poteft , fubftitutus nd potcft.L j . ff.dc 
acquir.hcrcd.oportct igiturpriorem hcrcdcm.vcl ro- 
pudiationccxprclla cxcludi , vcl mortc, vcl alio quo- 
uremodo.vrfpcsnon litcum amplius hxrcditatcm 
aditurum. diCta l.$.&dc hacinfralatius inprimocf- 
fcctu ihccmus . 

Tertiacft ctiam dcclaratio.vtintelligamiis ilk vcr 
ba, ii inftitutus hxros non critex tcftamcnto. l.hxrcs 
inllituta , & ibi Doctorcs.Cdc impub. & alijs fubftit. 
Lfllium cmanciparum.Cdcacquir.hxrod. Hincdici- 
a mus , quod luTcditatcm t repudians cx tcftamento , 
licct ab intcftato vcht fuccedcrc, viam tamcn fubftitu 
toaperit.d.l.hxrcsinftituta. &hoc proccdit, quando 
illa vcrba, fi hcrcs noncrit.rcfcrunturadinftitutionc 
prxccdentcm: fecus fi inftitutio non prxcedar.quia 
tunc illa vcrba.ft hxrcs cnr, ctiam ab mtcftato intclU 
guntnr.Lfi quis eu nuUum , in princ.fT.de iurccodic& 
& facit tcx. in Lfi quis ita hxrcs inftituarur , li lcgiit- 
mus.ff.de hxrcd.infutucn. Et fupcrior conchilio pro- 
cedit non folum, quando hcrcs inftuurus potuit cx :c 
ftamcntoadire, fcdctiamlicxteftamento adirenon 
potuillctiixcmplum: Scitis,quodliriUus fpuriusapa 
treinftirutus.patrcmortuo legitimctur, non conuali 
darinftitutioncm. Docforcs communitcr rclati pcr 
Alcxan LGaUus.$.inftitucns.ff.dc libcr.& pofthum.po 
tdt tamcn ab lntcftato liicccdcrc in prxiudiciumab 
intcftato venicntium,qui adhuc hxrcditatcm no i i- 
ucrunt.iuxta notata tn d.l.GaIlus.$.&qiiid li tantum. 
Ponc modo huic filio fpurio fuillcadfcriptum vulga- 
rem fubftirutum, &is fpiiiiusvclitabmtdiato fuccc 
derc, vtiquc non jKJtcrir, fed fubftitutus adnuttctur : 
quia ita dcmum pnor hxrcs fiibftirurum cxcludit , fi 
cx tcftamcnto fuccedat , fccus fiab intdutouLLhxrcs 
infhtu(a,vbiiuvult Cur.iun.diccns, ldcxintcntionc 
omniumtcribctitimcrtc Vcrum tucogiucircahoc, 
quia d.Lhcres inftituu,cura iunilibus, loquitur in hq 
rcdc , qui poterar ex tcftamcnto adire : quarc fi rcpu- 
dict,libi dcbct impuurcScd cxquo fiUus iftc non po 
tuit cxtcftamento hxrcdiratcm adire, nihil libi impu 
tandum vidctur,& prcfcrtira, qiiiamens teftatons vi 
dcrarfiiih^.vrfiibititucusafilio excludatur, &cum 
firiat cum non fucccdcre cx tcftamcnto, arg.Llcges fa- 
cratirtimx.Cdc legib. vctifimilc dl , quod fcnfcrit ct 
dcfucceftioneab intcftato,&hoc proailcrein Do- 
Ctorc cgo dicercm omnino cx fupradicra rationc: na 
cum iplc fciat, qucd ifle filius fpuritis non potcft cx tc 
ftamcnto fuccedere, vrriiimilcdripfum tclutorcm, 
illa vcrba, fi hxrcs non crir,intcUcxilIc cnam ab intc- 
ftato, cum cx cms mcntccolhgatur apertc, quod fub- 
ftitutus a lilio cxcludatur. alias cnim iicontnrium tU 
ccrcmus, filitisafubrtituto cxcludcretur, quodcllct i 
contra teftatoris vohinutcm, a qua nullo p icfo cft rc 
ccdcndumJ.nonaliccr.tTdeIcg. fedinbomincidio 
ta, fcu m pcrfona, qui non lit iurij Docior, cgo no rc- 
cedcrcm a Curti; opinionc cx cms raooue, & ita pcr. 
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tranfco, & iftc hcrcs inftitutus poffit lcgitima accipc- 
rc&hxrcdiratercpuitiarc.infta fuo loco vidcbimus . 

Qu.u-tacftctiam declantio, vt iUa vcrha, li hxrcs 
non crit,intclligantur,ft hcres non cnt iure ciuili.per 
adttioncm hxrcditatis, vcl ctu iurc prxcorio pcr bo- 
norumpollcftioncfccundum ubulas: quandiucnim 
potcflcllclocusinftinitioni.ccllatfubftitiitio.l.quan- 
diu. rf. dcacquir.hxrcd. cum igitur hxrcs iurcprxto- 
rio petcndo bonorum pollcrtioncm fecundum ubu- 
las, tanquam inftitutuscunlcqumir hxrediutc,fub- 
ftitutumcxcludcrcdcbct . facitLincunditionibuv.$. 
fipatroniis.fLdccond.&tlcmonlt &ibi Bar.&ptoha 
tur hoc ctiam m 1. i . C cod. & iuxu ha DG dcclarario- 
j nem.quxritur, | an appcllationc hci cdis.propric vc- 
niatbonorupoilcllbr. &omirtiidilpurarionc adpar- 
tcs.concludcndum cft, apprllationc h.t rctlis, pioprtc 
bonorum poilcilorcm non vcnire, quam opinionem 
tcncnt Bar.& Socin.in Lj.ff.irod. bar.in l.j.ff.dc pollcf- 
for.hxrcd.pctir.&inl.i.lfdobon : pol7cf. B.i'.' « t.| cr. 
cfi patcr , dc teftam.in C>. Ali-x.Ial.&alijcommtin.:vT 
in J.quos autem , lnllit.dc bcn.pollcf & lu c rfttiin- 
munis & rcccpta Scribcntium lentcntu , qux p. cba- 
rur lcgc&racionc. 

• Lcgcprobatur pcr texr.in L). in vcrho, v< lut hxrc- 
dts.ffdcpolfdfharciI.pcrit.inLz. in vcrlx.-,lo.m lixrc 
dumiLdcbon.pollclE ind fqitosautcm, &in lcum 
em.mcipatus,in prin.in vcrbo, loco Iicrcdis.ffdcbon. 
poifclfcontra ubuL que lcges hc< inducuntur pactoi 
Talc fcaindum quid non dicitur propric talc . 1. mcr- 
cium.la l.ff.de vcrbfigru fcd in diclis legibus bonci u 
polfdfor, non dicimr, ncqucappcUatur hxres fimpli 
citcr.fcdfccundum quid, cum dicatur elle loco hxrc- 
dis,& vicc hxrcdis: crgo non dicitur propric hxres.Et 
fidixcris, quodUcctindiciislrgibuibonorum pollcf 
for loco hxrcdis,vcl ricc hxrcdis habeatur.no tamen 
pcr hocfcquimr, qum non poiTit di.i propric hxresx, 
nam licct habcanirqmd pro tali, urac propnc potcft 
clla tale,vt cl tcxtus a paucis aoirnaduerfus ad hoc,in 
Lpatns&filij.ffdcvulg.&pup.iuncfof igitur, lnltic 
djpupiLfiibftit. RcfjK)ndto,quadoquid habcturpro 
tali, regtdarircr non cft propric talc : q uod tanto ma- 
gis proccdit» quaiulo ulc , & illud quod habetnr pro 
tah, fimt diucrfx qualiutis , fiibftantix, & naturx . & 
iuproccdii d.Lmcrcium. icd quandonon funtdiucr 
fx iuhllanrix rrfpctlu acfus, quia rcalitcr vnum pro- 
pric (it aliud : tunc liccrin aliqua legc, quid hnbeatur 
pro ralr.umcn propricdt; ule. Excmjilum, Patrr con- 
fidrtcflamcTum, in quo pupillarcm fubftitutioncm 
facir,pupilLuis fubftitutio rUcirur fili j teftamcntum , 
& in vLLparris & fih j,dicimr, quod habctur pro tcfta- 
mcntoparris,& tamcn propricptris cft tdfamentu . 
d.$.igitur. hncnon cftmirum, qtuapropricrcfpfCfu 
ftibrtantix&actus,torumdicitur patris rcftamentu . 
Ucit ibi dux hcrcditarcs conrincantur^c te proccdit 
oppofitio. Scd in cafu noftro honorii poi!crtbr,& hx- 
rcs funttUuerfx fubftantix, natttrx & qualiuiis,cum 
bonorum polTcrtbr fit dc inrc prxrorio, & habcat ran 
tum iura vtilia,&hxrcs (itdciurc ciuili,& lubcatiu- 
ra dirccxa: crgo cum bonorum pollcrtor habcatur 
pro hxrcdc, vt in dicfis lcgibus dicitur, non dici-» 
tur propric hxrcs . 

Rationc dcmuro probatur. Ea.quxdiucrfa fiint in 

noirnQCi 
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nomine,&in fiiblunria non (untidcm.l-fi idein.Cdc 
codiaL Scdboiiorumpoilcllbr&hxrcsdiiicrla funt 
in nbminc, vt narccac criam in fubftantia, cum hxrcs 
fu dc iurc ciuili, & habcat iura dirccfaJ.nihil aliud.ff. 
devcrb. lign. & bonorum jx>llellbrfirdc inrc prxto- 
rio,& h.ibcat lura vtilia, nam prxtorlixrcdcm faccrc 
non ivoulf d.$.quos antcm. Prxtcrca hxres (olo ani- 
mo hxrcdnatis aditionem cxplicat.j.fi Jnft.dc hxrcd. 
«paaht&diffcrcnr. Scdbonorum pollcllbr folo ani- 
mo bonormn pollcifioncm non acquirit. Ififi. Cqui 
admic nam nosi luriicit (olasannnus , fcd criam cor- 
pusexigitur. l.qucmadniodum.ffdcacquir.port.crgo 
bonorum polllllbrnoncft proprichxrcs. 

Ectidixcrisexplunbus probado, appcllarionc hx 
rcdas, vcnirc ciiam bonorum polfcllbrcm , & primo . 
Namboaorum pollcllbrharrcj appcllacur, rcxruseft 
in l.fi.Cqui admit. in I j. Cvndc Iibcri. in Litc vcniur. 
$Jicctaa:cm.fF.dcpetit.hxred. &m l.j.$.bonorum.ff 
adTrebel. Vcrumhislcgibu5rc("poiuletur,quodlicct 
bonoram pollclfor hxrcs apjiellcrur, non umcn pcr 
hoc fcquitur.quod fit propric hxrcs.& hoc no cft mi- 
rum, quiacumbonorumpotfellbr in omnibns vice 
I-..-! cdis habcanu -.ii.l. i.if.dc bonorum poifefrarione 
iftias cxxqtiationis hxrcs appcllatur : qucnudmodii 
emtn lcgau & hrieicomuTa iunt in omnibus cxxqua- 
tari.j.ff delcg.j.&idco licct lcgatum non fic propricfi- 
deiowhiilfum, &fidcicomiftiuTiicgaium: rtactiam 
bonorumpolfcllorlwctnon lirpropriehrres, tamen 
ranonc exxquauonis liinpUcitcr appcllarur hxrcs . 

' Sccundb per tcxin l.hxrediraris appcllarionc. ff.de 
mbdignifi. vbi dicirur, quc^ltxrcditatisappcllario- 
nc.bonorum quc^iiepollciijocoririnctiir.modb lic; 
vcrbum,c6(incnir, dcootarpropriamvocabuli figni- 
ncactonci n, Bart.in Lcui corum.$.. aftinitatis.rf.de po- 
ftulan.& in l.hxc verhxrTdc aduLfcd ibi dicuur quod 
hxrediuris appellarionc, ctiam bonorum pollcflio 
eotirietur: ergobonorum polfcllbr proprie eft hxrcs. 

I luiclegi rcfpondeas, quodappcllationchrrcdi- 
taris,continctur bonorum polfeluo impropric & lar- 
gty& rarionc cxxqtrationis . ncc obftat , quod dicitur 
«o verbo,conrinetur, quia intclligitur largc & impro 
prie', Cv lurifo Mifulti quaii fcrapcr vli funt vcrbo,con- 
linetur, impropni, qaodptobacur inl.inlcgibus. ff 
d« tcftam. vbi gcncri appcUationc, fponfusconrinc- 
tur: & ramcn in Lii qua mihi vxor.J.j. & fcq.ft.de ritu 
nupr.dicitur, quod appcllarionc gcncri, fponfus non 
Conrinerur,& fic dicix torum contrarium, qubd fpon 
fus noneftpropricgcncr.Ied improprie. Itcm proba- 
tur in l-acfio in pcrtonam . ff.de acf .& oblig. vbi dicit 
ccx. quod mffcrctu cft mter accioncm & pcririoncm > 
quia acfio m pcrfonam , peritio in rcm, & tamcn tcr. 
tn L acnonis verbo. ff.de aCfio.& obhsjat. dicit , quod 
ttf ionis vcrbo,peritio conrincrur, & lic vtitur vcrbo, 
concinetur, &taincn cft improprie, &ibt'gloiucon- 
fidcrat hoc. Itcm prohatur in c.pcrucnit.cl j.dc tcftib. 
cogerw vbi dicit tex. quod appcllarionc iiiftrurnento» 
rum, ceftcsconrincntur. notavcrbum, continctur, 
quodimproprieutem fignificat: nam impTopnc ap- 
rxruationcinftrumentoru,veniunttcltcs, vt lbi Abb. 
fn z.notabilidicit. &ideoBari.fibimcicontrariusin 
Llibcrorum.fF.de vcrb-fign. in quantum ibi tcxtus di» 
cic, quod appcllauonc libcrorum, ncpotcs contincn- 



rur.dicic Birt.ibi.pondcra verbum.continetur, miod 
import.it largc&improprK-, & tion propric, & ita ia 
propolitodiccnilumcft, qu jiI in d.l .hxrcditatts, vcr- 
bum,continctiir,iinprop:iam & non proprum ligni 
ficationcm dcnotcr, qiiod patcc ttEs vcrum cx ijs lcgi- 
bus, quas in (upcfi(iriopinioncallct;auimus. 
""' Tcrtib&vltimb, ali)somi(Tispronatur pcrtcxt.in 
l.hxrcdisap|*llarionc.rfdcvcrb.lig.vbidiatur,quod 
hxrcdis appcllationc, emncs fucccllbrcs fignificatut; 
modb fic: Bononi m pollcllbr cft fucccllor.l. j .flidc bo 
nor.pollclf crt;oappcllationc Iwrcilts, propricvenit 
bonoruin pollellor. Vcrum luiiclcqi facihtcr rcfpon- 
dctun nam tcxtus illc alium tcnium capit,no vt prin- 
cipalircr illud decidar^juod cuiulcunqoe gencris fuc 
ccllbrcsvcniant hrmlis appcllarionc,&licliuefint 
hxrcdcs.fiucbonoruni pollcllbrcsautaltcriusgcne- 
ris fuccc(Tbrcs:fcd quod non folum primi fucccllbrc» 
veniunt, fcdetiam lcqucntcsproptcrillam iuris re>»u 
lam , hxrcs lixrcdis , mctis proprius hxres cft , & ifte 
intellccTusprobacurinl.hxrcdisappcllatio.rf. dcvcr- 
borum lignificatio. 

luxraprxdkta quxritur.an n.mitum fadciu met» 
tioncm de ha rcdc, habcat locum m bonorum poflct 
fore?&omilIadilpurationcconcludcntliim cft, locu 
habcrc: & hoc" fiuc loquamur in tlatuto exorbitanti , 
Icu CorrcCjorio , & hancopinioncm (cncntUar. Alcx. 
Arcr.Iaf.Kipa, & ahj Doclorcs comunitcr in l.j. <>' iu> 
norum.ftUdTrcbcI.iaC&Socin.m Lj.ff eo. Iaf.m Lnec 
is.f j.num. i--.fLdcacqui.hxrt\l.Occ. & Cagn.m l.prac 
tor. ff.d< reg. iur. AJex.& Dcc.in Lcmaiicipau . C qui 
admitti.&h;cccftcommunis&reccpca Scribenrium 
fcntcntia.qux probatur hac rarione . 
6 Quandoduocafu>t<i«ntxquip»rati perlcgcm an- 
tiqua in omnibus& j«r omma , tonclet notu loqaes 
fcu corrigcns in vno cafu, loctim habet etia in alio ca- 
fu : & hocproccdit fiuc fimus in cxorbitanribus, glof 
in Lfi quis fcruo aUcno*/ua(cru.G^lc"riiri gl.in l.quod 
vcrbcontrxftidc lcgib.fiuc fimus in corrcCcorijs, Bar. 
in Liurifgcntiijin.rfdcpaCt.&cum co alijinLMarccl- 
lus , in princff.ad TrcbcL & in auth.fcd cum (cftator. 
Cad lcg.FalcitL&in L*. ff dc lcg.j. & laf.in auth.quas 
actaoncs, num. 1 9. & num.i j .Cdc (acro(an.cccL Sed - 
bonorum pol1cl1or& hxrcsjn onmtbus pcr lcgcm 
anciquam xquiparantur, vt probatur in L a.ft.dc bon. 
poifcll.'& in Lprctor bonorumJ.dc rcg.iur. crgo fta- 
tututu fcu cxorbitans, fcu correcf orium,licet fauora- 
bilc, fcu parnale, loquens &difponcns dc hxrcdc, lo- 
cum ctiamhabcrin bonorum j>o(IcHorc. &iidixcris 
quodad tollcndam cofcqucntiam , lufhciatquoddc- 
rur vna inftantia, glofJn c.iicut vrgcri . j.q.j. fcd ohm 
intcr bonorum pollcllorcm & lixredcm crant nonni " 
Lxdtffercntix.vc pcrBar.&altosindJ.j. J.bonorii.ff 
ad TrcbcL crgo non cft vcrum , quod in omnibus per 
lcgcmantiquam xquipararcntur. Rcfpondco.quod 
Vt duo cafus pcr lcgcm vcterem dicantur xqniparati, 
vt fic lcx noua loqucns in vno cxtcndifjf ad altcrum, 
(atis, quod rcgularitcrxquiparcn(ur,licctrcijeriatiir 
oliqux diffcrenrix , vtaitlaL 111 Lcreditori. ff dc noai i 
ojHT.nun. poft Arct.inLcxfacfoin 6.nor.ft]dcvulg.& 
Salyc.tn Lprecibus. Cdcimpuber. &ahosquamplu- 
res,qtios ipfcallcgat , pcr tcxc.nt cLLex facfo., in pnnc. 
qui tcxtus bcncprobat.Scdh;rcs&bonoruni }>olIcl- 

far 
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for regulariter pcr legem antiquam xquiparanrur. 
dida L i & dida Lprxtor bonorum. crgo licct aliqux 
diffcrcnti.v repcriantur, tamcn lex noua loqucns in 
hxrcde.cxrcndirur ad bonorum poflcflbrcm . & hinc 
cft , quod lcx ciuibs loqucns in hxrcdc , locum ctiam 
habct in bonorum poilcllbrc. d.$. bonorum. & hinC 
ctiam eft , quod bonorum pollcflio non agnira , ficut 
hxrcditas,virtnte. I.vntcx. C.dchiscjuianteapcr. ta- 
fcul.t ranfmitti ttir ad hvrcdes . 

Qmnta&vlumadtdcdaratio , vrintclligamusca 
verba.li hxrcs non crir.vd quia nolit.vcl quia no pof- 
iir,allc£ant Dodorcs tcx.in Lcum proponas.C Ac he- 
red. inftitucn. Vcrum iftc tcxtus hoc non probat , vt 
ibi animaducrtit Arct. & quidam alij . in (ubftitutio- 
nc cnim non fucrunr aopofita vcrba illa, fi hxrcs non 
erit,fcd fuit didum.li hxres dlc nolucrit, vel non po 
tucrit.vt ibt exprclscapparct. Vcra tamcn cft dcclara- 
tio ifta,quia fi inlpicias gcncralttarcm illora vcrboru, 
fihxrcsnoncrit, compericscomprchcndi ctiamca- 
f.im dcficicntis voluiiratis,&cafum dcficicntis facul- 
taris,& ita tcnent Barto. Bal.Salvcct.Comcnf Fulgofi 
Alcx.Com. Arcrin. laf. &alij inchrfcrcntcr tara ind.l. 
cum proponas , quam in l.j. ti. dc vulg. primus cafus 
dcficicntis voluntatis diciturcxtitillc.cumexprclsc 
conftatinftitutumnolle ctiamin fumrum adirchx- 
reditatcm, qttodcrit.quoiicseam repudiaucr.it, & 
hoccftquoddicitur inl.quandiu. fl" dcacquir.hxrccL 
Altcr vcro cafus dcficicutis racultaris,runc cxticiile 
dicitux,cum conftat inftitutumooo poflcadirc lixre- 
di tatcm , fiuchoc aducncrtt «defccf u fux pcrlonx. 
Li. ff.de hxrcd. inftitucn. lcttradcfcdu tcftatoris, vt 
in d.l.cum proponas.fiuc cx ddcchi tcftamenti.L ; .111 
finc. tf.de libcr. & pofthum. fiuc q tiocunquc alio mo- 
do non pofli t dlc hxrcs, vt Baxt.Bald.Corn. & alij di- 
cunt m <LLcum proponas . 

S V M M ^ R / V M. 

I SubfHtutienis vui^aris, primus tfftGus . 
1 Subflitutus potefi adire interimquid fbes tfl , inftilu- 
tnm per reftitut-onem inintofrum admitti p*>ffc_j . 

3 Jus jpeciate , & ea qux de iure fbtciali funt introduQa , 

quomodo fintm conftderatian<_j . 

4 L.fin. C.de repud.bxred.tocum non babet , quando filius 

infliiutus vul^arem btbet fubftitutum . 

5 Subfiitutio vmlgaris tJit fuitatem . 

6 Subfiitutus y an infra trknwum, aucd Seius hxres habct 

facultatem reuocandi luam abfiinentiam , & quan- 
do fubfiitutlo nontoliit fuita/em admitttndus ftt . 

7 Intclicflus 1. 1 .ff.de acquir.bxred. 

t Filius inftitutus bxres qui bereditatem Tccufautijm vir 
tute l.fin. C. dc repud. hxrcd. ad bxreditatem redire 
poffit , qujrd) jubflttutus ad eam infra iliud tricn* 
nium admiffus fuit . 

9 tus accrrfccndi impcdit bentficium dJ.fin. 

I o IntetlcSut d.l.fin. & l.quod ft miner. f.Scxuola ,ff. de 

minor. 

I I Hsrcs ft dicit notte adire, anptr bxc verba repudiatio 

inducatur . 

12 Vcrba.qux futttatura fufpenfiua funttftproferantur 
ab eo q • • P iberato modo vult aBum explicarc,cffi. 
ciuntur difcofttiua. 
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*ryga&£^ Vintuminordineeft qu.Tfitum,quinam 
SftrsVYi vulgaris fiibftitutionis fint cflccrus. & 
Hv^SfSC Barun Lj. ff.cod.quinquccflcafrirmat» 

1 gfciSjs? quosfingularitcrprofcquitur.t&quo- 
rumprimuseft, vt in hominc fui iuris 
intelli^atur, fi hxrcs non crit,vcl muratacondirionc» 
ctiamalium hxrcdcm non fcccrir, (cd tn horntneali* 
ni iuris inrclligatur mutata condicionc, fiipfchxrct 
non crit, vclnonmutataconditioncalium hxredcm 
non fcccrit.Lcum proponas . C de hxrcd.in(bt. $.fin. 
Inflit. dc vulg. fubftit. & Lfi patcrfamtlias Titium . ft 
de hxrcd. inftir. Iftc primtts cflcctus diuidirur in duo 
mcmbra, quorum primtim cfl,fi inflirtirus ipfclixrcs 
non crit: fccundum cft, fi ipfe alium hxrcdcra non fc 
cerit.&adhocvtomnium catum rcrum qux circa 
hunc cffcdumaDocloribusdicuiur.vcra&cJaiaha- 
bcaturrcfohiuo, cgo Icparatim &fpccialtrcr qttod- 
libctipforum mcmbrorum dcclarabo,&dcucnicn- 
doad primum, 

Itlaverba.li lurrcsnoncrir.intclligunrur, fiinftim 
rus dcfiorit poflc cflc hxrcs , vt quia cxclufus cft rcpu- 
diationc,vd morre.vcl alio quotiis modo, vt Ipcs non 
fircumamplius hxrcditarcm adtturum: alias enim 
fixus cft.qtiia quandm fpes cft inftitutiunis* cdlat 
fubftitutioJ.quandiu. ff. dc acquir.h.vrcd. ex h*ccon- 
dufioncplurcs oriuntur quxfliunes. icacd 

l Prima cft, t quid fi fit fpcs, quod inftitutus adinit- 
tatur pcr rcftiturioncm in intcgrum» an interira fiilv 
ftirumspotcritadirc? Etconclufiucproccdcudowdi* 
ccndumcfl,interimfubifimruroadircpofle, itacbon 
duduntBart. AJcx.Iaf Sodn.RJpa& alij cnmrnuruV 
tcr in d.l.j.glofBart,& BaLin 1.& li finc.ffcd quodPaj 
pinianus.ff.de minor.Bart.AlcxJafi&alij ind.Lquart- 
diu . & eft communis opinio, qium icquitur Gutlidi 
Bcned. in cRaynutius , in materia htbftitutionis vuli 
garis, num.cli. quxprobaturpcrtext.indiotof.fcd 
quod Papinianos. 

3 Et fi dixeris, j quod cum fit fpcs, quod fiibftiruois 
admitraturpcr rcftitutionc in iutcgrum, fubftituxui 
admitti non dcbet, quia quandiu prior hxrcsJnftku- 
tus hrrcditatcm adirc potcft, fubflitutus non potcftv 
d.l.quandiu. Rcfpondctur,qu6dd.l.quandiu,intduVi 
gitur , quandiu pnur hxrcs inftitutus hxrcditate adi- 
rcpotcftdciurccommuni: tunccnim hxtes fubfti- 
tutusnonpoteft, fccus (ideiurc fpcciali, quia cum 
ca qux (unt dc iure Ipeciali, non fint in conlidcrario- 
nc, runcnonobftantcqu6dinftirutuspotcftcllcha> 
respcrrcftirutioncm inintegrum pcr eiusrcpudia- 
rioncmadmittjrurfiibftitutiis. hxc dcclaratio proba- 
turin 1.4.$.j.ffdcfidcicommif libcrt. &Lquodfi mi* 
nor.$.Scxuolxff dc minor. Ec ii adhuc dcnuo dixcrist 
quod immo ca qux funt dc iurc (pcciali , funt in con- 
fiderarione.l.nonquocunquc.$.j. ffdclcgat.j. & idco 
d.l.quandiu, locum ctiam habcrc dcbct, quando Ipcs 
cftdeiurcfpccialihxrcdcm hxrcditatcmaditurum. 
Rcfpondctur, quodcaquxfuntdciuicfpcciah, non 
funtinconfidsrationc, nifipoftquam fucriniimpc- 
rrata,prourailerit Bart,inLfin.C.dcfcnrcn. pall.& 
iftud cft , quod dicic tex. in d.l.non quocunquc. in 
Tcrficdcinde euiocatux. & rario d \, quia nun dcbcnc 

conftdcrari 
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eonfiderari ea qux iure fineulari eucnirc polfiinr, 
quia illa repurantur impoftibilia, Innoccn.& Abk 
jncap. paftoralis.extra dc caula po(lclL'& propncr. 
Abb.in cap. fuper eo , de fcnten. excommunicar. & in 
cap.quodnon Dei rimorcm,de ftatu rcgul.facit I. 
tpuci liihanum.f conftat, &ibi Docbores.fT.de legar. 4 
primo, & facit glof. in Lfin. tf. dc condicindcb. & di- 
dhim Bart. in l.prima , in fine . ff. de iniufto , rupto & 
irrito telramcn.& inLinter Ibpulantcm.f. facratn. 
fTdeverb.oblig. 

Verum&hrcrcfprMifio&rariomihi non placct, 
quia eft contra textum in Lintercidit . fT. dccondit. & 
acmonft. nam ibi rcfhturio cft in conlldcrarione an- 
tcquam fucrit impcrrata^&non rcputarurimpoftibi r 
lis , nequc difhcilis . quod fubtiliter Ripa coniiderans 
hanc rcfpofioncm reprobat , & proprcrea alio raodo 
ipferefponder,dicens, quodquandoloquimur refpe- 
cxu cfll-cru-., qui cauundus neceilario venitanre refti 
turionem , tunc reftiturio non elt in confideratione , 
& ita procedir texun d.l.4. $ j. quando vero loquimur 
refpechi eflecrus, qui poreftcatifari poft, & :unc rcfti- 
tutio in conlidcrarione hahcrur,& iu procedit d.Lno 
quocunqac.$.j.&cLLinterridit. fcd in cafu noftrocffe 
ttus fiibfticurionis cautandus neccfiano vcnit antc re 
ftitutionem, &non poft.d.$.fcd quod Papinianus.er- 
go mirum non cft fi in coniidcrarione in inregrum rc 
fticu tio non habctur . & llhus conclufionis rarionem 
cgo nouiterconlidero.tex ind.Lquandiu,dicir, quod 
quandiu priorlurrcsinftirawshereditatemadirepd - 
telt.fubfttrutus non poceft. Confidero inhacl.in pri 
tni$>qu6d vcrbum,rixres,propric ftat, cii verba in du- 
bi o proprie i ntelligenda 1 1 nt . L non ali tcr . ff. dc lcg. j . 
Conlidcro vcrhum, hxrediurem , quod dirc&um fi- 
cniticac dominiu.l.hxrcdi tas.ff.de vcrb.fign. Dcmum 
confidero verbum, poreft, quodliccriircxtcnfiuum. 
Lliita quis,inprin.fTdclegar.fccundo. ramcnverum 
el t refpe&u cius , ad quod rcferrur,Bar.in Lli iu lega- 
fum . ff. de auro & argento legaro . modo lic , in inte- 
grum rcftiturus pcr prxtorem non cfhcitur hxres, 
cumprxtorhxredrm facere non polTir. §. quos au- 
rem . Iuftir. de bonomm polle!!.' & hinc cft , quod ifte 
non dircft-im , fed vttlcacquirit dominiura , dicto f. 
lcd qu<>d Papinianus.ergo hcres inftitutus rcpudians 
hxrcdicarem propterfpcm reftirurionisinintegrum 6 
non excludit fub<hturum. Probarurconfequentia. 
in d k ta L quanditt , vcrbum , potcft , rcf crtur ad h.r- 
redem&ad hxrcdiutcra: ergo exrcnliuum refpccfu 
hxredis,&hxrcditati$,&fic quandiu hxres potcft 
adirc hxrcdiurcm , & fic dircchim dominium ac- 
quircrc,vri verus&proprius hxres, cxcJudirur fub- 
ftirurus. Scdinintcgrumreftirutus, noncftvcrus& 
proprius hxres,& hxredtrarcm non dicitur adire, 
& nc dirc&um dominium non acquirit , vt fupra 
diximus : ergo ifte antc reftiturioncm fubftitutura 
non excludit,cum vcrumnon fitpcr rcftirurionem 
in inregrum hxredcm pofle hxrcdiratcra adirc , & 
proprer hanc rationem ego ab hac communi opi- 
nione non difccdo. 

Sccunda eft quxftio , an in cafii l.fin. C. dc rcpud. 
hxrcd. vbi luus hxrcs lubct facultatcm rcuocandi 
abftincnuam intra rriennium , vulgaris (ubflirutus 
poflir inillo terrainoex fubftuutioncadirc hxredi- 



tatcm. Pro rcfolurionehuiusqucftionisduo funt vcn 
tilanda.qnorum primum cft.an dicuLfin.locum ha- 
bcar.criam darofubftiruro vulgari : alrcrum vcro cfr, 
an intra illud triennium admicratur fubfhtutus . 

Circa primum dubium omifla difputatione, & 
conclufiticprocedcndo, fconcludcndum cft,dic>aro 
Lfin. non habcre locum , quando riiius hxrcs inftita- 
rus, habct vulgarem fubftitutum , prout tcnent glofC 
Bart.Bald.Pau.dc Caftro , Guilicl.dc Cun. AngcL Ale- 
xandJaf. &alij commumrcr in d.Lfin. Angcl.in Liara 
dubitari.ff.dc hxrcd.inftitucn.&glof.inLfiquisfiiui 
ff.de iurcdeliber. &cft communisopitiio, aqua noh 
eft difcedendtim, hcctin d.l.fin. Fulgof& Pau.de Ca^ 
ftrocontrarium teneant. Errarioelc, tquiapcrda 1 
rioncm f ubftituti vulgaris fecudum comnuincm opt 
nioncm tollitur fturas, glof inl.Papinianus.$.quar^ 
ta. fT.dc inoffic. rcftamen. Cyn.in l.precibus , in matc 5 » 
ria vulgaris fubftitutionis . quxft. quarta. Odciirrpu> 
ber.&alijsfubftit. Dyn.Iaco.de Arcna, AogcLlmoht', 
& Alexand. in I.fi filius hrrcs . ffdcliher.& pofthumi 
laf.in l.Lucius,&in l.li filius, qui parri.rF.eod.Bald.ih 
Lfiarrogatorvin jx>ppofir ff deadopt.&in l.in litis\ 
antcfiticm.rT.dclibcr. &pofthum. & in d.l. fin. C.de 
repad. hxrctt&in Lcnm proponas . C. de hxrcd. in; 
ftiruen. Imolain I.iam dubitari.ffde hxrcd.inftiruem 
& cft communis & reccpra fcribentium fentenria , vt 
rradit Socin.in dtcia Lprima, numcro 47. & id ctiam 
afhrmatFcrnand.Vaiq.in trad.dc fucccircreat. Itbro 
tertio.$. it.nomero i8j. & quia hanc dcclaratio- 
nem infra in declararione quinri efTechis lariusdi- 
fpurabo,qua de rc hic his brcuibus allegationibus 
contentus ero. 

Hxccondufio non proceditin cafibus, in quibns 
pcr darioncm vulgaris fubftituti fuirasnon rollirur; 
in ijs cnira cafibus difpofirio diclx legis finalis lo- 
cum habet etiam datovulgari fublhtuto . fed iuxra 
hoc dubitatur, aninfra illud triennium admirtatur 
fubftirutus ? &datoquod admirracur , an demum fi- 
Uus hf rcs inftitutus murando volunrarem infra illud 
rriennium (non obftantcquod fubftinirus proptcr 
eius repudiarioncm ad hrrcihtatcm fucritadmUliisJ 
pofiit hau-editatemadire } 

Et circa primum dubium dux funt Doctorum 
opinioncs. tQuaram prima eft , quod fubftirurus 
infraillud tricnnium non admitutur,& hanc opi- 
nioncm rcnct Pau. de Caftro , & Fulgof in dicfa Lfi- 
nali , & Paul.de Caftro in L ii quis tiius. rt. de iu- 
rc ddibcr. 

Et moucntur hac ratione, quandiu prior hxres 
inftmitus hxrediratcm adirepouft, fubftitutus non 
poteft,diCtal.quandiu. fcd in cafud.Lfin. prior hx- 
res inihtutus, & lic fiUus vfquc ad triennium hxredi- 
ratem adirepoteft. crgoinfra illud rriennium ftiblii- 
tutusnonpoccft. Huic rationi refpondetur,dictaL 
quandiu , procetlic quando infhturus adire potcft de 
iurc communi , fccus fi dc iure fpcciali, quia runc 
fublHtucus adire potcft, cum ca qux funt de iure 
fpcciali, in confideracione non habeantur . 1. quod 
ft minor. $.Scxuola. tt. de minor. fcd difpofiiio Ai: 
chcLtinali$,introducfa hut dc iure fpeciali in fauo* 
rcmiiliorum&fuiutis,vc ibi omnes Doctorcsdicur. 
Ergo ilu difpolino non reniouct,quin fubfhmtus 

D infra 
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jnfi.i illud tricnnium adire non poffit. 

Altera cft opinio fiipcnori contraru.lcilicct quod 
/ubiiitutus in^ra illiul tricnnium admiturur, ptout 
tcntTit Alc.und.lafSocin.&Ripain dicia Lprinu . ff. 
: «odcm , Bar. Bald.Angti.& Imola in dicu l.quandiu, 
gloi.&Alcxuid.in dicb l.fin.iiih numcrof;.& l cr- 
uancLVafq. in tracia. dc fuc.crco. Jib.trrtio. <j. 1 1 . nu- 
iucto 169. & cft commums opinio, qux probatur 
hac rationc. 

SpcsilUjqiixfacitquodhxrcs inftitutus quirr- 
pudiauit hxrcdirareni ad illam dviurc fpccuh rcdi- 
xcpoiTir.noncilfurhcicnsinillo inrctim rcmouerc 
fubftitucuni, ouin infraillud fpci tempus ad haro 
dicatcm non admittatur. 1 & li Imc . $>. Icd quod Ripi- 
BUnus.ff.dcminor.&ratiocft, quiac.tqux funtdc 
jurclpcciali , in ccnlidcratione non iubciitui.l.quar- 
ta-$- pri mo . ft\de fidcicom mjiUibcri. & Lq uod fi m» 
$. Scxuola. ff. dc minor, Scd filius hxrcs inlli tu- 
tuspoft rcpudutioncm pcr triennium ad harrcdiu* 
tcm rcdircpotc-ftdciurc fpccialidicl.rl.rin.ilis: crgo 
illafpcs,quxinfra tncnnium elrin haTcdcinfUtuto, 
t»on rcmouct,quinjnfraillud tncnniuni iubnituiuj 
oonadmittatur. 

Etlidixeris.quod diCius $.fed qnod Papinianus, 
loqmtur in rclhrurione m inregrtini, & nos loqui- 
rourinbcnchdodiCixI finahs, &lic funt diucrlicv. 
fiis, intcr quosiJlxconliduantnrthficrcniix, &pn- 
|iucft,quta rcftitutio in inrcgruro a iudicc Concc, 
dinon dcbct.nili oltcnfa I.Tlionc.I n.v.11 pollca.fc, 
li minor , cum ibi noutu.lf.dc uuciuran. & idco n< >.i 
vidcturcllcin conlidcracionc.qwd lccus cft in be- 
ncfidodiCixl.finalis,quiapalTim lllud & indirtuv 
tStc nulla olrcnfa Lxlionc conced*ciir . Vcrum luc 
pnnu tatio difftTcntu: nuliitu eft momcnti.ex co 
q 1 1 . .: licct vcrum iir mi norciu non poflc m mtcgru 11» 
rcflitui , nifidoccat dc lalionc. Lvvrum. $.idcnduni . 
ff.de nunor. non tamcn per lioclcquitur, qmn iltc 
qiupcr rcltitiuionem in intcyrum ad h.rrcdiurun 
rcdircpoteft.nonlubcat fpcm adcundi, & lic non 
cft ccrtum, lu-rcdcra illum non pollc lurcditatcm 
adifc.adtoquodiitaprobcuiolxitonis non clt cau- 
M ,vt rcftirutio non lit in coniidcrationc, fcd cau- 
fa cll ,quu illud bcnefidum elt fpccialc , & quando 
loquimurrcfpcdtueffcctus qui caulandus ncccllarid 
vcnitantebcncrici) impctrarioncm , tunc lllud non 
eft in conliderarionc, & lioc li bcnc con fidcrctur , cli- 
citurcxdicral.quarta.$.pnmo, fcd bcncficiodicLr 
l.finalis fuirdcitirc fpcciali inrroducium & ctfccius 
fubltirutioniscauGndusneccifano vcnit, antcillms 
bcncfici j impcrrationcm . Ergo non cft m confidcra- 
tionc. & Innc cft, quod licct quandiu dl locus fuccel- 
iioni cx tcftamcnto.non lubet locum liiccciTio ab 
intclhro. Lantcqtum . Ccommun. dc liicccll." tamcn 
filio inftuuco abllincntc , immedutc potcft lcgiti- 
liuisab intcltaroadirc, vt voluitglof magis commu- 
niccrapprobata in dicia L finab. Sccunda cVvltima 
conlidcratur 1 atio difTcrcnti<;,quia pcx rcftitutioncm 
in integrum , non dcficit ilia conditio, li lirres non 
crit:quialicctlitreftitutus,vcrum cft tamcn diccrc , 
cum lurcdciu non cllc, quodfccuseft in calii diCtx 
Lfin.nam tunccxpoenitentu, lcgis bcncficio cfbcitur 
Ju:rcs,cum faccrclvcrcdem propnum Icgi^ lit. dttfto 



«J. quos autcm. cSc j>roptcri^i non potcil dicj flatim 
quod rcculauitincommuubibtcr, vcrum illiimha> 
rcdcm non forc. Frgo inrciim fnbftitiitu» (xdudj 
dcbct. CctcrumoJliarcratio diflcrcnti.r iiccclitlub- 
hlis, &.* pcr itlam pollct dilpurando conrraru opit 
niofubftincn, tamcncgocam licrcprobo. ilte, qui 
rcpudiauitlureditatcm, videtur aditnplcuiJlcillain 
condttioncm, liiucrcsnon cnt ,cclic: t ad hxrcditt- 
tcm tcdircpoHii pt*nitcntia dtidus, virtutcdiche L 
finalis, tamcn non potcft ncgori, quin ilta ipcs pcr 
lotum tricnnium non lit in pendcnti: nam poteft 
cilc quod filius liarcs inititutus,& qui rcpudituit 
patcrnam h.Trcditatcm, vtatur & non vtatur bcnc- 
rndtiSt pnuilcgio (hbfzLtinalis.&iic quod hoc in 
cafu dicamus vcrum illum lncummutabihtcr hc- 
rcdcm non fore, clt 111 pcndcnti & fundatur in qua- 
dam fpcdciurclpccialimtroducTa. modo lic: quan- 
<Ioaliquidcllt!i pcndcnti, 8c illud fundatum elf m 
ipcquadampollibili.dc dc lurc fpcviali .iSc-crlccrua 
abqtiis ncceiuni) caufamhts vcnut antequam illud 
quod eft fub fpc & in pcndcmi cricciutn habcat & 
adimplc.-ttur,tunc illud retpottu cllcctus non cl\ia, 
conlidcrauonc, ira ptob.it clciuwcr rc*x. tn dicta U, 
quarra.f. primo.fcain cafu dicfcrl.hnalis.iiludiri-. 
fra tricntuuni clt in pcndcnti cc dc iuicipeciaU <5C 
crlcclus lablfitutionis ante lliius bcncrki) impetra- 
uoncm ucrdlano caufand is v.!iir,ergo ilitid noa 
eft in conlidcranonc, & liibihtutus adimrrt dcbct • 
- Et hmc elt , f quod dicia L tcrtia. ff. dc acquinmd*. 
ha*rcdir. dum dicir quodqtumdiu pnor hxrcs 111- 
ihtutus brrcditatcin adirc poccft , lubltatutu» noa, 
potcft,intciligitur dc iurc communi.cV nondeiu- 
rcipcciali.cScquod illa vcrluhoc raodo intcUigcn^ 
dalint.probohacalu rationc.quando iumusindu- 
bio,an difpolitio,tcu vcrbadifpofioonis intcllrgi do, 
bcaiudciurccommuni .icudcturclpcci.tli: icinpcr 
in:cI!igcn<Lifuntdciurccom:nuni , art;um.LCeutn> 
rio. Il.dc vulg.& pupil.fubftit. & ra:io clhquia potcn-j 
ttus cft iuscommunc,quamiusit>ccialc.i.ciusmib- 
tr.. $.militia milliis . H. dc mibt.tcftamcn. & laallime 
Ripaindict.tLCcntuno, numcro 1 f.& verba fcnv 
pcr rn potentiori lignilica t u funt capicnda . l.prima • 
ji. pnino . rr. ii agcr \ cchgaL fcu cmpliyi. petat. icdc*C 
vcrbis didcl.fc-rtic, ncn ciicitur.an illa vcrba,quam- 
diu h.rrcsinliitutus Iu:rcditatcm adircpotcft, intcl- 
ii^antur dc lurc coinmuni, icu dc uirc ipcciali : ctco 
dilpoiitio illa, lcu illms difpolitionis vcrba lntclli- 
gcnda , lcu capiciKU liintdc iaee communi , Sc non 
dciurcl ( .>ccuii, cclic quamdiu prior hxrcs inftiru- 
uis hxrcditarcra adircpotcftdciurc communi fub- 
ftuutus nonpotcft, iScpcriuncconlidcrationem.dit* 
itipcritirem rationtm cgo nondiLcdoab lucconv 
muniopinionc. 

Circaaltciura dubitim,f andato quodadmitta- 
turiftc fubftitutus infra tncnnium poflitfilius h*- 
rcsinftitutus virtutc d.l.fin.ad ha-rcditarem redirc, 
non obftanrc, quod ]>oft cius rcpudutioncm , fubftt- 
tutusfucrit admillus . ; &tn hocdubio du vfiHitDo- 
Ctorum opinioncs . C^uai tkm pnma cft , qubd ad ha> 
rcditatcm t cdtrc non poflit , poitquam fucrit l«blti- 
tutusadmilius, quam opinioncm tcncntgloi.AngcL 
&Bcncdid.dcPl um. indxctaLfinah , glollin l.uquis 

fuus. 
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fiius . rT. de iurc dcliber. & Glof. Iacob. dc Ai c Raph. 
& Baid.in Uccunda. Cdc lur. & racri ignor. & Ange- 
lus mccr coniilia Baldi,in conlilio 40 3 .numcro p.vo- 
luminctcrtio. 

Er mouentur ifti cx plunbus , & primo pcr rcx. in 
d.Lfin. cum duplicitcr induccndo, &pnmodicirur 
ibi , quod poftrcpudiationcmfihus lnfra thcnnium 
admitntur, quandiu rcsin codcm ftatu pcrmmcnt» 
fcd poftquam lubftirutus adiuit hxreditatem , rcs 
■on dicuntur in codcm ftatu pcrmancrc : crgo fihus 
non poreft ad hxrediutcm rcdirc. Huic primxin- 
dudtioni refpondcrur, rcs non dicunrur in codcm 
ftatu permancre, quando fuerunt alicnatx titulo vcn 
ditionis, vcl firruli,& non quando in fublliturum 
dc volunrare teftatoris fucrunr rranslacx . & quod 
hoc verum fir, probarur um pcr dicium j>. Scxuola, 
quim pcr vcrbafequcntrailiius tex.ibi, iiquidcm rcs 
iam venditx,&c. pcr qux clare vcrba prxccdcntia 
declaranrur.Lqui rtliabus.in pnncipio.rt.dclcg.it. 
primo.Sccundb & vltimb inducitur iftc icx-nam vulc 
qubd reuocauabftcntioncfihj,cfiiciatur hxres liius, 
&ficdirectiis. modoiic: Si verumeiiet quodhxrcs 
ille poftquam fuit fubftitutus admiiius, dcnuo in- 
fracriennium vircuce ilhus legisad hxrcdicacerarc- 
direpolIcr,fcquererur,quodibiduo eucnt hxredcs 
dirccti infohdum : nam adinillb femcl iitbftiruco, 
ipfc poftea non poiletddinere cilc hxrcs direcio . di- 
cb: V fcd quodPapinianas. Sed conlcqucns cft fal- 
fiim.L ii vt certo.$.fi duobus. rK com modari. ergo fal- 
iam eft ctiam antcccdcns : & iic quod hiius ad hzre- 
diurem redire poifit, poft fubftituti admiffioncm. 
Verum & huic induCtioni refponderur, quod non 
eft inconueniens , quod duo iint diuerli hxredcs , 
vnus nudo nominc , altcr nominc & eftecfu , vt in I. 
cum filio . ft. delegat.j. & rradit Barr.in l.in fuis . t£de 
liber. & pofthura. & in Lqui ic patris , fub numcro 9. 
Cvndcliberi. 

Sccundo moucntur pcr textum in I.fiiij . $. primo. 
fEadTcrtull.vbihLnis rccufans hxrcditatcm matcr- 
rym, pcnitentia dtictiis, viquc ad annum admitci 
poreft , dummodb adcac. antequam conianguincus 
icu agnacus adcat, cccc qubd cx hoc ccxtu proba- 
tur , qubd qui poft hircdiuns recuucionera ad 
eam infra aiiquod rempus redire poteft , ad cam non 
admittitur, lialius adcam poft eius repudiationem 
fuerit admiliiis. Nccobftar.ii dixeris cum Barc. in 
Ltcrcia.Cdeiur.&facti ignor. quod indicul.did- 
tur, qubd fibus non recuiauic htrediucem adire, 
kddixit.nolo adirc. pcr qux vcrba vidcrur magis 
diflcrrc, quam rcpudiarc: quia rcfpondccur, quod 
illa vcrba, noloadirc, ibi repudiactoncm lignificanc: 
quia li filius non repudiaiict, non pornillcr feqticns 
admicb, vtibidicit tcxcus. Itcm nonexcludiruran- 
no,vtibidicittcxtus, fcdpoflcc venirc de iurcciuili 
viqucad triginra annos pcr Scnatufconfultum Tcr- 
tullianum, & proprcrca Barr. icipium corrcxicinL 
fiquis fuus. rLdeiurcdeiibcr. &indicul.nhi marcr, 
&ita ctiam tcncnc Cyn. Fulgof. & Alcxand. in dicca 
Lfinah , & Iacob.de Raucn. Cyn.Bald.& lafon in l.le- 
cundx C.dciur.&fadtiignor.& Alcxand. &:iaibn& 
Decin Lqui fc parris , vndc libcri.& iftc cft fortis tcx. 
Cctcriiin&huiclcgirclpondccur, qubdtoquicur m 



hxrcdicace materna , &ita dixit Bart. in dicu Lfi quis 
fuus.in terriaoppolit.rCdciure dchbcr. icd qnxiir 
rario difTcrcntix in hoc inter hxrcdiuccro mater- 
nam & patcrnam.non aftcrrur:& proptwrca iftam 
tuconfiderarcpotcns, fiJijdicuntur quodammodo 
dominiin viupatris: &iunccft quod poft mortcm 
patris in ipfos dicitur concinuari dominium & li- 
beram bonorum adminiftraaoncm habcre dicun- 
tur , & hoccft racionc fuiucis. Lin fuis . rT. dc libcr. & 
pofthum.quoddomihium &qux liiitas fuitcauia, 
vtbcncficium dku?Lfinai»inrroducerctur, &idco 
fihus hercs inftitucus poic rcpudiationctn mfra tricn 
nium ad hxrcditatem redircj>otclt,dutnmodbrcs 
ineodcm ftatu permancant . Icd admillo fubfttcuco 
poft hxrcdiutis rccuutiotiem , adiiuc durarc dici» 
turfuiras.cumpcriftam iubiticucioncm fuitas non 
fit fublata , prout pr.i-fupponiruus: &liccc abftinuc- 
rit,tamcn remaii&runt reliquix .& nomcn iuicpa- 
rabilc fui lixrciiis, vt notaturinl.prohxrcdc. $.I'a- 
pinianus . tl. dcacquircn. hxredir, & Lfi quis fiius . fL 
dciurcdchbcr.&adhuc rcs in cudcm ftacu perma-' 
ncredkuncur ,cum non fucrinr titulo vcadiftonis» 
vcl alio citulo ahcnarx , vt probac tex. in dicto jf. Scv- 1 
uola. Ergo non mirum ell, ii 1:1/1.1 tricnnium dc- 
nubfiliusadmitutur, nonobftantequod antcafub- 
ftimtusfucritadmiirus.qux rario ccilac in hxrcdi- 
tacc macerna, quiaillud bcncfidum non fiiic racione 
fuicacts introdutfhim, fcdfauorc matris.cum fihus 
rcipcdumatrisfuus non dicarur.lailud.f. ad tcfta- 
mcnta. rtdc bonorum policiLconfra ubuLqui fa- 
uor chcitur ex vcrbis iliis cxtenfiuisSenatuiconful- 
ti , li ncmo filiorum volct hxrcdintcm fufcipere» 
modo iic:quxhbct difpofitio in dubio intclligitur 
linc altcrius prxiudicio. l.prima . $.ii quis a Pnndpe. 
ff.nc quid in loco publico fiat . crgo iha vcrba exren- 
fiua,acetiam diipofitio, pcrquam vcrba illa ita in- 
fra annum extcnduntur , iine prxiudido aliorum 
intcrprcuntur : & idco non mirum eft , ii fdius 
cxcluditur, fi conianguincus, fcu agnatus hxredi- 
utcm adicrit . 
9 Mouentur tcrtib & vltimb, |ius accrelccndi.quod 
dicitur racita fubftitutio . Lfi Titio. $. Iulianus . fL dc 
lcgat. fccundo , impedit beneficium diCfc Lfinalis r 
Bald.inl.fecunda.Cde iur.& facti ignor. Alcxand. 
& Iafon in dicuLfinaU. ergo a fortiori ule bcne- 
fidum impedienir pcr exprcllam fubfticurioncm , 
fubftituto adcunte. Huic rationi rclponderur nc- 
gando, qubd vcnicns pcr ius accrcfccndi , dicatur 
venirc unquamucitc lublbtutus , vc condudic So- 
cin.in Lfi mihi & tibi . rl.dc lcgat.primo . Vcl fccundb 
refpondcndo dici pollcc, fallitinclle, ^ubd iusac- 
crciccndi impcdiac bcncficium dictc L nnalis : con- 
crarium cnim probatur inLpro hxrcde.J. Papinia- 
nus . fL de acquircnda hxicdit. cv pcr illum tcxrum 
iutcncnt ibi Baru bnola, Pau. dc Caftxo , Alcxand. 
iibi contrarius , & Iaf.& Ripa in dkfa l.pnma,nuiuc- 
ro 1 z8.& hxc mthi videtur veriflinuconchiiio. 

Ec cum hxc opinio nulu niutur lcgc vd racio- 
nc , cui rcipondcri non poiTit , proptcrca alrcra 
ci: opinio (iiperiori conrraria , quod imrao fihus 
hxrcs inftktttui infra tricnnium virrute diclc lc- 
gis hnahs, ad hxrcditatcm rcdirc pocclt , ctiani qnod 
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fnbftitnrus fuerir admifliis, qunm opinioncm rcncnt 
Barr. Alcxand. Angcl.Imola,& Iaf.in 1. tertia.rf.de 
acquiren. hxrcdir. Alcxand. Ia(. Socin. & Ripa in di- 
ctai.prima, Alexand. in dictal.fin.& Arctiti. indicra 
l.pro Ivrrcdc . $.Papinianus. ff dcacquircn. hxrcd. & 
MBC taihi vidcrur vcniTima conclulio.quamcriam 
feqtiimr Polit.in rract. fubfl. in matcrta vulgaris fub- 
ftititrioni?, in quarroqiixliroprincipali.&Bal.incon 
lil.4c4.num. 4. volum.j. 

Etmoucnuir ad id probandum hacrationc. Bc- 
neficiumdicrcl fiii.loctim luber, vbi fuiras pcrma- 
ner,& r« in codcm itatu etYc dicuntur, vt clare& 
aocrrcdicit illc ttx. Scd filius hrrcs inltittuus mfra 
lllud rricnnium , licct fucnt admilliis fubftitutus , ta- 
mcn rcmanct luus: &liccrabfiinticrir,ramcn rcman- 
fcrunt rcliquix & nomcn infeparabilc fuih.rrcdis. 
dictal.pro hxrcde. J.Papinianus , & resin codcm fta- 
ru clle dicuntur , dummodo per fubftiturum non 
fiicrintalicnarx.ditftof Scxttola, &probaturcrum 
indictal.finali. crgo filttis hxrcs inltitutus infra il- 
lud rricnnium ad hxrediratcm rcdirc porcll , ciiam 
qu6d ancca lubftirdtusfuciicadmillus . Confirma- 
turhxcratio, quia rcs intcgra* (impcr dicunrur,(i 
ncgocianon (int finita, vel aliqttid randcm gcilutn 
pcr fubfliturum.aur alium hxrcdcm, vel fucccllb- 
remlcgitimum,pcrquod pollet aliquid prxiudicij 
gencrari , vcl ci qui adiit, vei cis ad quos bona pcruc- 
nerunr, iraprobarur in dicbl.fin.cVindictoJi.Scar- 
uola crgo fiiiusintra tricnnium fempcradmittctur , 
dummodopcr lubltirurum admilliim nonfucritab' 
quid gcltum, pcr quod ahqu id prxiudici j gcncrctur, 
veiiibi , vcl cis ad quos bona pcrucncrunr, pcr ali- 
qucm alicnarionis titulum. 
10 Er fi dixcris , f quod dictus $.Scxuola , contrarius 
dtdicrcl.finali 1 in diClaenim l.finali dictrur,quod 
I: res facrint aliciurg co fiiio adhuc in minori a tatc 
c6fiiriito , tunc pcr in inrcgrii rclUrurioncm nondc- 
ncgarur ci adirc hxrcdirarcm, &rcs rccupcrarc , & 
crcditonbus patcrnis utisfaccrc.In dicto vcrb $.Scx> 
uola, diciturquod li minoromifcric, vcl rcpuduue- 
rit hxreditatcm , vcl bonorum polleflionem : liqui- 
dcm oinnia in integro fant , omnimodo audicndum 
cllc : fi vcro iam diftracia hxredirate, vel ncgocijs fi- 
niris, ad pararam pccnniam laboribusfubliicuti , vc- 
niar rcpcllcndum. Et fic vides,qu6d in diciaLfin. 
minorrdtituirureriam rcnon inccgra,conrrarium 
vcrb in dido §. Scxuola, habcrur. Pro rcfolurionc 
huius contraricratis plurcs in mcdium affcrunrur ro 
fponfioncs, fed magis communis dt illa, quam in 
dicco$. Bart.rcfcrr, dicens ,qu6d in diCto$. Scxuo- 
la, bona fiicrunt vcndita, fcu dtltradta pcr fubfti- 
rutum, in dictal.finali , pcr crcdi torcs. &ratiodirfe- 
renrix cflepotdt, quia fubltitutus ycndidit nomi- 
nc fuo, vt Imim negorium gcrcrcr, crcdirorcs vc- 
r6 vcndcbanr nominc hrrctiir.irio, ranquam cura- 
rorcs dari bonis , vt in Lprima.ff.de cur.bon.dan. mc- 
ritoqtiicunquchxres fupcrucnir audirur, vclcrcdi- 
torcs vendebant nominccius, ad quem hxrcdiras 
pertinct, & hxc cll communis folutio, quam cgo 
coiifirmo luc alia rationc : fi in intcgmm rcltitu- 
tio mmori conccditur , quando negocia funt fini- 
u , cc pcr fubflitutum bona funt diftratta , duf 



iniqtla,&non honcita propcer firaplicem minoris 
fauorcm rcdundarcnr: primo quod fubflicucuspri- 
Uarctur pccunia fuis laboribus dcbitc dc itircqux- 
fita , quod cft impium : fccundum quod illc in qucm 
bona hxrediraria ritulo ahcnationis fiicrunt transu- 
ta (inc tacto fuo , quod fuum cftad alium transfcrrc- 
mr , quoil non cft arquum , imo lniquum & uihonc- 
ftum.l.id quod noltrum , &: lbi latr) DecA CagnoL£ 
dc rcg.iur. Scd minon in lntcgrum rcltitutoconccdi 
rurquandogcltarcdigcnda funt ad bonum & equu» 
ne inagno incommotio huius xratis homincs affi- 
daticur, &i ncminc cum his conrrahcnte quodam« 
modo commerrio cis lnrerdicarur, vt dicit texc in 
dicta l.quod li minor . $. non icmper . Ergo non nu- 
rumclt, ii minorinondarurininrcgrumrcfbrutio, 
quando pcr fubltitutum bona harrcditaru fucrunc 
diltrac.U: cum ficoncedcretur, gcfta pcrminorcm 
rcpudiandohxreditatcm , ad inhondradc iniquare- 
digcrcnrur: quodlccus clt ,quando miuori conce- 
dirur in intcgrum rcftirutio.in alienationibus pcr 
credttorcs faCtis: quu cum hoc calu tcltator iniu- 
ria .itlcCtus videatur , quu cis nullus fuccefllt.ied cre- 
ditorcs venditlcrnnr bona, idco minor pcr rdbtu- 
tioncm potclt vendiriones in hxrctiiratc patcrna re- 
rradtare , «S: hoc propter dupliccm fauorc tam mino- 
ris, quimicltatoris, Arccllantilla duo iniqua&int 
bonclta, quu crcditoribus patcrnis minor obh^a- 
rus cf> faristacere, & cmptoribus rcftituitur pecu- 
nia.& licct quod ipforum factum fiiic,finceorura 
factoadalium cransfcrarur, ramcn hoc non cit inK 
quum, com dominium rcrum hxrcditanarum lU 
lis rcuocabilitcr fucrirquxlitum, quo in cafu faUic 
dictal. id quod noftrum.vt ibi,numcro 1 ). n.idu 
Cagnol. Prxtcrca in diCto $. Scxuola, idco non con» 
ceditur rcitirurio , quia bona iixrcdiraria cx indu- 
ftru (iibflituti fuerunr maion prcrio diitra.ta, 6C 
fic non dcbct per hoc rcputari minor Ixfus cx cali 
repmiiationc: kcus (i nonpcr intlultriam fubititu- 
ci tanto prctio diltraCta fuiilirnt, &iitc vidctur s - c- 
ms lnrcllcCtus illiiis J.vr oflcndir litcra ibi,in vcr- 
bo, labonbtis iubltiruti. & iioc ibi approb.it gloC 
in vltimafolucionc, qux lcmper pro vcriori tcncn- 
daclt, vt notatglofinLqui rHrrb fnT"" fTadTrc- 
bclha. notflc Iuld. 111 l.li nutcr , pcrillum rcxtum. C 
nc dc Itatu dcftinOo. Bar. in 1. bona fides . pcr illuro 
cextum. rt^dcpoliti. & BaJd.in authcn. ex tdtamcnto . 
Cdecollat.&hunc intclicclum approbant Iuld. & 
Guihcl.de Cun.in dicto$. Scxuola, Imola 111 l.'iam 
quod.J.icd qui repuduuit.fT.ad TrcbcL& AlcxJn corl 
id.<>7.niiin.9.volum.5. 
1 1 Tertu&vltimaali)s omiflis, eflquxftio.tqubd 
fiinltitunis dicercr le nollc adircan fit locus vul- 
gari fubftiruto, Miccxiilisvcrbisan inducatur pcr- 
fircta rcpudiatio i & concluliue proocdcndo dico, 
qnoii licrr aliqui DoCtorcs rcncanr quoit pcr ifta 
vcrba non inducarur pcrfccta rcpudutio, vtgloCia 
I.qui lc patris, & ibi Iacob-Burrig. Angcl. Pau.dc Ca- 
ftro ,& Dcc. Cvndc libcn. glof. & Barr.i 1 l.fccunda. 
C dc itir. & fadi ignor. Barr. iu i.tin.ili . C. de rcpud. 
hxrni& in I.(i quis fuus. tf.de iure dcbbcr. tamcn ve-> 
rior cft opinio, quod inducaruf repudiatio, quam 
ccncnt Iacob. dc Arciu, Pctr. Cyn. Rayn. Albcr. I ul- 

goC 
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eoCAlexancL& lafon in dicuLqui fc parris.Petr. 
Cyn.BaltL& Fulgofin dicu Lfccunda . Cdc iur.& fa- 
&ignor.&Bart.mctfibt contratiusmLfihj nutcr, 
$ pnmo.fl; a<i TercuL 

Qux conclufio lege & rarionc probatur: Lege 
per tcx. in dicul.fili j mater . primo, vbi probacur , 
qubd filius qtii dixit nollc adirc hxrcdiuccm ma- 
recium , cenfctor eam pcr illa verha rcpudiallc , 
& quod pcr 1IL1 verba ccnfcacur inducu rcpudia- 
Cio,eam lcgcm criplicitcr cx mcnte Dodorum m- 
duco , & pnmb dum dicit , antcquam confanguir 
neus vd agnacus adicrit : modb fic , li ibi pcr illa vcr- 
ba non cflcc pcrfccte repudiatio indticta, lcqucrc- 
cur qubd icquens conlanguineus lcu agnatus non 
ponullct adire. I.fccunda. $. li matcr hxrcdiutcm , 
il primo, in verliculo, fcd li matcr.codcm uculo.fT.ad 
Tertul. & Ltcrria . fT. dc acquircn. hxredi t. fcd confc- 
quens cft falfum , vt in dicto $.ptimo , probacur : cr- 
f>o falfutn eft ctiam anccccdcns, & iic quod rcpu- 
diatio per caverbaibi non lic inducra. Etiiducns 
exmente Salyccti, quod illa verba,anccquam agna- 
cus adicric.funr verba lcgis cnuncunua, qux non 
difponunr.Barcin Lextat, in vlcimacoiuinna.ff.quod 
mct.cau.glof.incap.fecundo, in verbo, non tcncris , 
dcdolo& concuma. librofcxro.Salycccinl.accufa- 
tionis.Cqui accuia>non polL Ludoui. Ruman. in 
Lqiurra.f.Cato.in fesUColumna.fT.de vcrborum 
obbgario.&in confiliopi.Alcxand. in confihoS-i. 
in tertiovolumine, ocprobacur per ccx.incap.iiPa- 
pa,depriuilcin lexto.pCrqucmiu conluluic Fcdc 
ricdc Sen.in coniilio }8. quia rcfpondctur, qubd 
immo illa verba fucrunt pnncipalucx prolaca , & 
infcnint ad rcm dc qua principalitcc agimr , cum 
oftendant, quod nili.cet lit mtcgra* non potcft fi- 
iius mutarc voluntatem : crgo calia vcrba bccc cnun- 
ciariua , inducunt dilpoikioncm , vt probacur ui 
Clemen.pnma,& ibi glo£ancepcniiltinu,dc .pro- 
bario. Prxrerea ii ill* vcttw.anccquam agnanisvcl 
conlangutneus adierit.co iwodo , prout Salyccdi- 
cit, inteuigerencur, lequetetur qubd ellcnt fupcr- 
flua t & linc virnite opcrandi aliquid : icd confe- 
qucns cHaifum.i.quia , in primaconlt. Cod. & in l.li 
quando, in pnnopto.iCdelegac.pruno, crgo falfum 
eftanreccdcns, quodip» ea verbanon diiponanc . & 
facir dittum Barc. m L connciuntur . V pnmo . tt. dc 
iurc codiciL . w.> 

Sccundb induco iftum ccxtum, li ibi pcr ea vcr- 
ba repudiario mducta non fuillct , lcqucrccur , 
qnbd filius per Scnatulcoofulcum potuillet dc iu- 
tc duilt perpetub vfque ad triginu annos adire * 
quuuntotcmporcdurac adeundi dciure ciuilifa- 
culus.Lliccc.C.dciuredclibcr. Scd conkoucnscft 
ralfum ,quia in dic>o $.primo , dicitor , quod non cft 
Uciupccnitcntia, nili viquc ad annum, quia bono- 
rumpofldTiofili|annali$elt: crgo falfum cft criam 
ancecedcns,& fic quod ibi pcr ca vcrba non fucrit 
repudiarioinducu. - j^ummi v* aioa 

Tcrtib & vltimb induco in illis vcrbis , an pof- 
fir muuta volunucc adire , & in ulii alip veibis, 
pcuirenria cius vfquc ad annuni admiuendacft, mo- 
db lic li ibi pcr vcrba repudiatio itiducU non fuiilct, 
vcnimnbeuccqubdadcumlo intra anaum, tnuurcc 



volunutcm,& pccnitcrct . Scd hoc diccre efl falfum, 
vr lbi rcx. dicir , crgo falliun tft ctiam diccre ibi rcpu- 
diationcm pcr ca vcrha inducta non fuillc . 

Erlihuicccxtui ica criplicitcr intiu<So,rcl]>ondc- 
res cx mcnte Dcci), qubd i bi quxri tur dc rcpudiatio- 
ncfili|fac^ainlu-redirarc nucris.an pr.vcisc noccac 
Si irrcuocobdircr ? cc in formando quo.'lliuncm di- 
cir, qubd filius dixir, nollcadirc , vndcibi intclligirur 
repudiando vt formcrur caius ibi , dc quo quxricur . 
& lic liccc illa vcrba rcpudiarif>ucm nonimportcnt, 
tamcn ibi hoc proptcr fubicctam matcriam infcr- 
rur, quiaibiproconftanticratprifupponcnduin I-- 
cum fuillc rcpudurioncm , Bc UAum dc crlcdu rcj.ni- 
diarionis quarrcbatur. Qiiurclpoinlco,Iurifconlul- 
rus ibi prarfupponir filiudixillc nullclurcdiraicadi- 
rc,&: idco formar dubium, imnquid murarc pollit vu 
luncaccm. cv'dicicquudintra.innum rcdtccadha-rc- 
ditarcm potclc . & lic vidcs , qubd cx dcclaracionc fa- 
cca pcr filium , formacur dubium , adco quod cx hoc 
dcmonftiacur, vcrba illa rcpudutioncm lignificare 
exiurispra.'lumpcionc,ccnonrauone lubiccfx ma- 
rcrix .& tanco magis hocctt diccndum , cum in du- 
bio capicnda fu praTumpcio lurifconfulti propric 
loquurum fuilIc,&ipfum*non rcccdcrc a lignihca- 
nonc , qua cx iuris prariumprionc chcicur . l.non ali- 
tCB.fTdclcgar.t. rr.-fj 
c x Rarionc dcmum conclulio lfta probamr,f & prx- 
fupponcndum eft qubd iftc qui profcrt hxcverba, 
profcrc dchberato modo.modb lic Vcrbaqux fui na 
cura luipenliua iunc, ii profcranrur ab co ,qui dchbo- 
raco modovulcaclum cxphcarc, cfhciuntur diiuolD- 
tiuaLPamphilo. $.propolitum . fT. dc lcgat. &I.hu> 
iulmodi . )'. Suchum . tT. dc lcgar.j. Sed in cifu nollro 
vcrba lita, nolo adirc,dchbcrato modo profcrunrur , 
ergo diipoikioncm & lic repudiarioncm inducunc: 
& iic ln hoc caf.i cnt locus vulgari fubitiruto finc ali- 
qua difHcuhatc. fcd an id procedat criam quando 
ifta verba limphcjrcr profcruncur i & dico qubd 
iic,& probo luc racionc Infinicum adapcari potcft ad 
rcmpora,4& li vecbo prxicnris tcmporis iungacur, 
tcmpus pixicns ftgmficar,gloCin L (.ji.UipuIacio.fT.dc 
vc-ib. oblig. SedjnquXluoncnoitraUludinfinirum, 
adirr. vcrbo,nolo^|Uod eft prxicncis tcmporis.iungi- 
tuc: ergoccinpus prxlcns lignificat. modb tic: ver» 
btun,uoio,prxcifam cdiftcntiam & omnimoduru 
concempruminducic, Abb.inc.prudentiam. $.fcxu» 
num. f . cxtra de ofhc. dclcgatLfacic , quia vcrba cum 
cfVeclnintclhgcnd.ifunt.l.i. $.hxc mba.fTquod quii- 
quciur.crgoquisdiccns,noloadire, imcaliadilatio- 
nc ad prxlcns , prxcil am rcliftcntiam , & omnimo 
dum conccmpcUm& rcpuihacioncminducir, &j>cr 
coafcqucns,locus]hoc cciain in calu, crir vulgan iub- 
f finfr» . Et iu cmu luc opinionc pcrtranfco . 

.1 S V U M U R / V M . 

I Suhfltntl. en cx potrntia iraitfm§tnum^ ex Lam ttu 
UqiuoribnS .d< iure deltb. & l.vnug.C ,de bis , ijni 
■ ibmueaptr.t<ib*l.t xr ! n:l,M'. nr . 

1 lnteUednf l.ft pattrfamilias ff.de btrtdjtiflit. 

j Totenttus tfl ius totnmune quam frcaali. detlaraimr , 
frout ffMm.4. 

D ) Tatcr 
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5 Vatet & filius vnaeademj, perfbna ctnfentur.declar*- 
tur,proutnum.6. 

7 JnteUeflus l.vnic*.C .de bis , qui ante aperaabuU 

8 ImeUrtlns LrniC4tX.de caduc.tollen. 

9 Subftitutio mfuo htrtde fatla ptr hdc verba , fi b*- 

res non erit t operatur quhd mfhtutio dicatur f*Ha 

fub contraria conditme, fi fecus voluerit effe hares, 

quod fecus efi in extranto . 
j o trouifto bominis , legis pwuifioucm tollit. declaratur , 

proutnum.i i. 
1 2 JnuUeRusLfin.C.dtntctff.feru.htredjnflit. 
1 j Conditionem in extraneo non faciunt iiU verba ,fi vo- 

luerit effe hares . 
\j l Conduwtuit.x non tranfmittuntur etiam fauore libe- 

rorum . 

j 5 Tranfmiffio ture fuitatis ^anlocumhabeat flante fub- 
fiituto. 

C A P. V. 

Ecundum mcmbrum prinripaleeft,(i ip» 
fcahum h^rcdcm non fecent, juxra hoc 
plures oriunrur conduliunes . Quaruni 
primacft,an morcuoinftiruto.adniitta- 
tur fubltirurus cxcluib haxcdc lnlhruri, 
prartcndcntciusdchbcranch tranlmillumrailIe.Cti> 
cahanccondulioncm coniiderandum eft, quod trcs 
funt fpcdcs rranfmiftionis:& prima cft ex poceria fui» 
eatis : (ccunda ex benchcio iuris ddiberandi , de qua 
in l.cum anriquioribtis . C. de iu.ddibcr. tcrtia 3c vl* 
tima ex bcncncio lcgis vnicar. C de his, qui ant« 
«perctabuL 

o: InhacdifJirili& fubtiliqusftione.tfcsprinapa- 
i Jcs funt DoCtprum opiniones,qiurum prinu cft, f q» 
cx potcntia ilrarum trafrmftiontim cxcludantur fub» 
ibtuci.qaam opinionem tcncnr Bor.AI«xan.Iaf. Sod. 
Alcia.& aJi j Doctorescornrnunirer in d.l.i.rf. codcnt* 
BarJmola, Francif.f igr.Bald.&Pau.dcCaftroiiiKi 
patcrfamibavff.de heTcd. mftir.Barr. Bal. Patt.de C* 
ftro, AJcx. cValtt-communiterin I. cum propona?. C. 
dc hxrcd.inftit.fial.in dl. cu andqmorrbus, in Lopttd 
Jx>ftes.C.de(uis&^r.haTed.&inLPapiniann*f 
ff.dcinoftic.reftam.Bart.iis Lfcd&fi prodote. » ri n.:i. 
dc lcgat.prcftan.lafi n Lcum ch h ho, num. f 07. f£ cod. 
6rCorn.in Lvrtica, infcum aurem in (bpcnort .C<ic 
caductoilend. ft hxt tft corntnimK & rcccpra (aikuh 
rium icnreutia, quametiam confulendo fequuri fuo» 
nintAlex.inconli.79. num.|.1rtW<.«Vincon(iLt 1 t> 
num.i 1 .lib.a. Parifius in confi. f 9. nnm. 14. lib.x. & 
Corn.inconfi.t t f.num.f.Jib.j. & taconfi. 1 ij-mn 
mc.4.1ib.j.cVinconfi.M i.num. rJikj. 

Er ifti mouenrur cx pluribus>& primoJlla verba,(i 
harrcs non cnr,inrcrprctanrur, ft ipfehxrcs noocrit, 
vel alium harredem non fcccrir. 1. (i patcrfamilias. fT. 
de hcrctLinftit. fed harcs inftiturus in cafu noftro iiis 
dclibcrandi rranfmirtendo alium h.rrcdcm fadr: cr- 
go cxdudirur (iibftirunts . Huic rarioni refpondewir 
x duphritcr,& pnmo: ;ium d.l.li parcrfamilias, loqui- 
tur.quindo hxrcs inftitutus poft aduionem harmii- 
tatis alium fccithrrcdem, & tunc be»everunreftn6 ; 
etYc locum (ubftittito,cumner adirionem mltitutt 
fiibfticurio toUatur. L poft adita. C. deinipub. & ah js 



fuhftir.&nonloquirur, quandoquis cfriatuf herei 
minirtcriolcgis, &non hominis aateadttioncmin- 
fti tu ti:qtiia cum ntnc illc no errictarur hircs r acto ho 
minis , lcd cx Icgis proiulionc , non poUuinus diccrc 
quod hxrcs inrtu urtrs ali u m fecerit hrredcm:6c ideo 
iex illa in hoccafu lonim non habet: fcd in quxihone 
nortrahxrcsinrtituti adirioncpropria&: icgisnuoi- 
rtcrio cfticitur hxrcs.d.I.vmca, cVtLLcum antiquionV 
bus. Ergod.l.lipaccrfamiiias, in propoliraquxlhon» 
locum non h.ibet.Sccundo,& virimo rdpondccur, <L 
l.(i patcrfainiliasjioqui tur in hbero hotmne, quando 
mutara tondirioncalium Iwrrcdcmnon tcccnr:iocl 
inquxliioncnortra conditio murata nonfuit.cuni 
pcr mortcm omnia exringuantQr,dcquod pcrmoi> 
temexringuitur, nondicimr mtirarum.l. lccta. fi.dc 
rcb.credA' li ccrr. pct.ergod.lcx non habct locum in 
cafu propoliro. Er (i dixcriscum Imola , quod ii faclu 
voliintariuminrttruti mutanris conditioncro exiuo 
factrovoluntario noccr fublhrnco mcdiancc iurisdi- 
fpofitionc, mulrofbrrtusnotcbir fachim ncccilariu 
obucnicns per mortc, cx quo ex toro non dctimr clio 
fpcs dcfettus primi gradus,argJxic hoc cdicto.ti.pcn. 
rr.dcalten.iudic. murxau.fac.vbi excuubiliordf,qui 
alicnat ex ncccliitate , quim itlc qui alicnat cx voiun* 
tatc.RcljxMjdcrur, rumquia ifta rdponlio Imolcrbr* 
malircrnon rcinouct rdpontioncm fuperiorcrn , cu 
negcrur, quod iftocafit murctur (huus , q uiairnb cx* 
ringutrur : tum eriam qma inccrcaium voluncatiuro 
& ncccliarium cft maxima dlficrcntia , quia in facto 
volunrario,d.l.ii paterfamihas, interuenitaditroinft? 
tuti,in cafu vcrb ncccllario ncquaquam, Sc lic h«c ic» 
Cunda rcfpon(io cum prima conhmgitur.&Rrvera 
iftc tcxrus nihil ficir. 

Seatudo moucmur.Cfthercsntrmneus non impe 
dir tr.mfnufiionc. I.i. C. dclnrcdclib. ergo ncc iuD* 
fti 1 11 rtft i 1 n jK-d i rc deber . probatu r coleq u en 1 1 a, q uia 
ius iccrclcondi df tacita vtsigaris ftnSttiturioJdi Tirid 
6c Metiio.fhili.tnus. ftidclega&ijHuic ranorii retari» 
dcrur, qtioddifhVreniia cftinter cohxredcm & lubih 
tnrum ,c«ni Cf>lixrcdi ctlam ci>ntimtto pr.i tci.uur 
ftiblhrurns. I.vnica. i. in priwio. Cdc caduc. toIlen.& 
daro & non-conccftb, <;m >d lasarxteicendi itt racita 
lubiHrtltio, non raincnpi-rhocmtriimcif quod faci- 
Ktis repdHpdftirtiiHfaqilamexpreda liihltiMtm, vt 
patef» <]tiiJtaCitaftih(liruriopupiibris conrramatre 
non porrigitur, ftd evprcilalic.l.prcdbus.Cdcinv 
pub.cV alijj (iiblh t. cV ibi Birt. & ali ; Dotto. cornmu- 
n irer. Prvtcrcu pon Wi vcrti m q> ius accrdcendi lit ta 
rira ftibrtimtio, vr concludir Sod.in I. li inihicVribi. 
fi.de Iegar.j. Nctobftard.f. lulianus, quianon tcnet 
confcqucluia: illcqtii habcf ius accrdcendi adtmcri» 
tur qnafi fubftittitus ctim fuo oncre,er^o cft fubitira 
ttr. I.iltcm tacirt^. qniailludvcrbum,qiiali, imporrac 
limilittidincm.cVquoti not> veniarcxtacito iudido 
probatur in LCelfus pattr.f .j.ffi dc leg.i. & vlrra prse* 
dichts refponfiones (aciteti.im,quia talcargumenttl 
non tcnct, quiaformartirdcminoread maius ncga- 
riue , quod non \<alet , vt notartir pcr gl. in c. aina in 
cunctis.f Lexrra dc clett 
5 Tmiomoucntur. SirranfmiiTtoiurisatieiindiper 
bcnehciuro reftirurionis in inregnim.qiuede iure 
fpcrittli cft, fubrticutum excluditt L quod li minor. f. 

ScxuoU . 
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€caruola. ff.de minor.quanto magis igitur excludit 
fubftituwm tranfmilfio ilta, quardc iure communi 
eft, cumpotentius fitius commune quam f'peci.ilc 
Lriusmiliris.f militu millits. fi.de tcftam.miljit.Huic 
rationi refpondctur primo ncgando, quod nolha 
tranfinilfiolitdeiurccommuni,quiaim6cftdeiure 
fpcriali.quod probatur ex pluribus:&prim6, quii tfe 
iurecommiini cft.quod h.Treditas non adita non rraf 
mirarur. 1. vnica. fin nouiffimo. C. dccaduc tollcn. 
Sccundocft confrarcgulam.quia iusdeclarandi non 
tranfitinhi*redem, fccundumgl &ibi Barr.in LPom 
ponius fcribit.li f rtimcntum $. ti.ff.de rci vcndicqtur 
enim funrvoluntatis , non fcparanrur apcrlona. I.4. 
fTlocari. Terti6,eft conrra regulam.quia no poteft fie 
ri rrifmiffio, qiiin fiatacqui(i:io, argum.l.tradirioni- 
bus.ff deacq.rer.domin. Quartb & vltimo alijs omil- 
fis, eftcontra regulam , quod mortuus efKciatur hx- 
res , rton cnim potcft dari habittis finc (ubiccto. I.j. fT. 
de vfur. &I.fin. ff. commun. prard. & intcr rcftitutio- 
ncm in integrum & ius delibcrandi, cft maxima difle- 
renria,quiaiusddiberandi non dicirar iiisluercdira- 
rium,necin bonis noftris.vt voluit Bart.in l.is,quipo 
teft. f£ dcacquir.harcd.&pTobamr.quiafieflctius 
harrediraritim , etiam de iure ftbrum rranfmifillet in 
lurredcm.Lhnrreditas.ffidcreg.iur.Scd hoc cft fallum. 
dicraLcumannquioribus.ergofallum cft ctiamdi- 
cere , qubd itu dtiibcrandi fir uis lurreditarium , led 
refbrmio in lntcgrum dicitur ias hcreditarium, quia 
hihilaitud eftnih oflicium iudicis nobilc, locoaCho- 
rris competenSrVt didt Bart. in Limperium . fi. de m- 
f ifdicomn.iurbc & ideo non mirum eft , fi reftiruho 
mintegrum tranfmirnrur in haredem , cum fit ius 
hrredirarium . L j. & per totum . C. de h.rrcd. adrio. 
quod f ecus cft in mre dchbcrandf ,quia cum illud fit 
mh perfonale (ccundum rcgulas iuris communis , 
quod fecus eft in iurc dclibcrandi . 

4 Pnrtcrca f dato & non conceifb , qu6d ifta tranf- 
miffio fit de iurc communi,adhuc tamcn fundamen- 
tum non obftat: nam ius comunc potcnrius cft quam 
ins IpeciaJc , quando eoidem rcrminos retinemus . 
exemplum : Si proponamus tcftamcntum factum do 
jnrecommum & de iure fpcciali, fbrtiushoc crit, 
quoddeiurecommunieft, quam iilodquoddeiare 
mechtlieftconceflum. Scdfecuscft, quandodiaerfi 
ftlni termim, prouteft in cafu noftro, nam aliacft u- 
fHrario, aha df tranfmifTio iuris ddiberandi.inue» 
irhtrmrr enim muira remcdia iure fpeciali lndutra, 
qua* longe vberiora & fbrnora lunt a) i ) s multis , q u.t 
dfeiutfctximmunilBTit conccita, vt dtligens quiliber 
rJoteft animaducrtere,& tradir Ripainl.Ccnrario, 
num.i r.ffeod. ai«*u*stta«sl j«i rn uniiiiv^ttjwp 

5 Quartp mouentur. tma verba, <i harres n6 erit.in- 
terpretantur,fi vcrc, vd ficre harrcs non crit, cum illa 
verbaper equfpollens adimpleri poffinr.l. Gallu&$.& 
quid ft rantum.ffdc liber. & pofthum. fcd harres , ad 
quem fit rranfmlffio, primi harredis peri bnam rcpre» 
fentatjCum pater,& filius vna eademqne pcrfona ccn 
feantur, Auth, de iureiur. a morienrc prarft.in prin.& 
ficprimus harr es ficrus eft harres. crgo iubftirumscx- 

4 ctadirur. Ceterum & huic rationi refbodctur. t Parer 
& filius vna eademquepcrfopa cenfennjrin ijs,qust 
(bnt iiu l-,: Iccumi» ijs, quv funt iadi.l.idcIukmus.^Ui 



alicui.fTdclegar.;. fedin cafii nnftro rcftatnr voluir, 
vt pcr hercdcm dcficcret condirio , & fic pcr ciu'> fa- 
cru,cum aditio (it ficH.l.cofilio.ffTdecurat.furioli.cr- 
go incalu nollronoccnfcnnirvnacadcmq; pcrfbna, 
& pcrconfequens verum non eft , quod hocrcfpechi 
primus hxrcs , fictus harrcs dicamr . 

Quinto moucnmr pcr tcx. in l.fi quis filium. §. j.ff. 
dcacquir.hircil.rcfcrcndo illum §. ad principium il- 
lius lcgis. & huic lcgi rclpondctur nam intelligcre, q> 
loquaturincafu quo filiuvinliinitus h.tbcat ftiblbtu 
tum,cftdiuinarc,vtin illofcxr,tp.ifet.PrartcTcafubUi 
rurio vd (ubftitucrccft quid facti: fcd fiicta in dubio 
non prarfumuntnr.l.in bvllo.J.fatfhr.frdecaprA* jwft 
lim. reueri^ Ctrm crgo ibi non apparcar, quod fticrit 
datus fubftirutus, non cftid pr.T("umcndum . 8t tanto 
m.-igishoccftdiccndum,cum tcTttns ille loquarar in 
tranfmiffioncrationc fuitatis,qua* pcr darioncsb vul 
garis fubftituri tollitur , fcctindam communcm opi- 
nioncm.Lfi filius harrcs.ff.de libcr.icpoftliitm. 

Scxto mouenni|rpcr toc. in 1. cam acutiffimi.Cde 
fidcicommil. eum ncind u cefi t fo : nam ibi cft tCTnrs, 
quodinftitutus.cui cftd.itusfublhtutus vniucrfalis, 
hoccft fideicommillarius , nihilonunus tranfmitfit 
ad pofteros,exclufo fidricommiflarro, & hoc cfl ex ra 
ciravoluntatcdcfuncli.qtiia non pr.Tfi»mimus quocf 
fobolcm alienam fuar fbboli voItlitantCferri : ergo in 
cafu noftro pef dationcm fubftiniri non debct impc- 
dirirranfmiffio.C^tcrum &huiclegi refpondetur: 
nam loqmrarinfiddcommilfarTbvmaerfali, nosve. 
rbloquimur inlubffenitodinrcrb: vndemmirnm fi 
fubftirurasdirecrus habcr pltrsiuris.quain fiddcorn- 
miilarius.quod patcr, quia ifte cft propric fubftiranu 
ille no vt probatur in rubr.Cdc impub. & alijs fubft. 
Itempcrfubftirutionemvulgarem fucccditurdcfun 
ito,lnft.devulg.fubft.in prfnc fecuspcr fiddcommif 
fariam , vt parct. vndc nec mirum , ft magis faucrax 
fubftiraradireCTO,quam fitlcicommillarto. Vd fecQ- 
d6 refpondenir.quod ideo in d.Lcnm acnriffimi,prar 
fcrturdcfcendens^uia ibieft vnum ranram fpcdaie, 
iciliCer, qu6d tadta voluntas defundt p^xferarur \*o 
luntariditsexpndse.qiilm habcat fiddcomitlarias, 
vndc lctnHtur tacitam \<oluntatemdefunCti proptef 
rationem tcxtns. necenimeft verifimile, &c at inca- 
fu qrurftlonw ftofrnr,fi hocdiceremtis,conairrercnr 
duo lj>erialia,quod ius non pcTrnirrit.l.mulicri, & Ti 
rio. ffdeCOndit«&dcmonft.& Lj.cum glof C dcdotj 
pruiniii.cutn limilibus. Qiiod autem in quffbonc no 
nra cik-nt Au> lpe-cialia,patcn quia qubd tranfmitta- 
rut -lu-rediras, vtincalul. noftrar.eft vnum fpedafe 
contra regaiam L j.f in nouiffimo.C.decaductollcn. 
li ergodiceremus quod iftein qua rranfmirrirar prar- 
femnir fubftitDto , eflet ahod fpeciale , fdlicer, qu6tf 
tadta volantas prirfcrrcrur exprcfse . ergo effcnt duo 
ifpedalia , quie com oVlcendintcx eodem fbnte, fdli* 
cct eic «adcm yofuratc&difpoiirionc dcfuncti , & ad 
eundcmeffeclum.nondebent pcrmitti. 
7 Scptimbmouentur pcrtf.vnieam.Cdc his qni an 
tcapcr.tabuLcam triphdtcr induccndo, &primoirt 
illis vefbislicrt non fmt inuiccm fubftinrti: quafi vc- 
lir,qu6d habeatfocum trafmiffioctiam fi dfcnrfab- 
ftinitifilijreftatorisadinuicem, arguendo ^■"im> 
tffofenib . Hnic prtnia* 1 uduction 1 rcfpondernr dUpln 

dtcr: 



ci ter. & primo prxmittendum cft, quod diciio, licer, 
implicatcaujm minus dubirabilcm.l. ctiam. C li ru- 
tor.vclcurar.interucn &Uicct.Cdciurcdc!ib.licr- 
go in ifto tcxtu fumcremus argumcntum acontra- 
rioknfj.irnplic.irctcaium magisdubiubilcm: ergo 
malc.quod hc declaratur. Quando lixrcdcs non funt 
fublhruti ad inuiccm , ncc nuruin fi altcr corum dc- 
ccdcns lixrcdiratem nonadicam tranfmitur.quiafo 
lum vnum impcdi mentum cf I, falicct turis accrcfcc- 
di ,quo fortior cft rranfmiflioin hircditarc. fcdli 
poncrcmus cosad inuiccm fubftirutos, cllcnt duo , 
qux impcdircnt tranimiflioncm.lahccc ius accrcfcc 
di ccius hibititutionis, qux ambo rcpcriuntur m pcr 
fonam i.oh.Trcdum. no crgo mirum, ii illa duo limul 
luncu, fciliect ius fubftiruriotus cxprcllum, drius ac- 
crcfcciuli tacirum , impcdiat vnum tacitum untum, 
fcilicct tranfmiflioncm, quod non crat in coiu pracc 
dcnti.quuius accrclccndi cft tacitum.cVideo ncc mj 
ium ii non impediat ahud tacitum, fcihcer tranfmii- 
fioncm, quuparinparcm non lubctlmpcriuiu. l.ta 
Sc magilttatus.rT.de- arbitr.concludcndum cit ergo,q> 
non implicat illum cafum . & fi dixcris quod prob.it 
acontrariofcnfu.Rcfpondctur quod non debctfu- 
mi, quia fcqucrcturabfurdum priccdcns icilicct.qd 
vnum tantum fit maioris potcntii qium duo.qno- 
rum altcrum cft cxprcfliim.altcrum tacituin , arg.l.j. 
Ctlc condit.infert.Sccundo & vltimo rclpondctur.q» 
illa vcrbajicet no ilnt muiccm fubiriiufi, ii volumus 
argucrc a contrario fenfu , fignificont quando filij cu 
ncpotibusfuntiimuiinlhtuti, ccinifto cafupotctit 
fumi argmaconrrariofcnfu, 6c ficutcraitabirpro- 
pnc.quafi vclit diccrc rexrus,parcr,vd irurcr inftmiit 
hlium 6c nepotes,vcl alios dcicendcntcs cx co. cit du- 
bium, fi patcr decctUt antcquam adcar, an tranlinir- 
tat ad alios defccndcntcs cx ic? Sc rc|j>or»dctur , qudd 
fic,.vt in hac lcgc. nunc intrat tcx. hcct non iint inui- 
ccm fubllituti.quaii dicat, fola ratio fanguims opcra 
runftara tranirmflioncm; crgofiponimusquod i(U 
ncpotcs vcl abj dclccndcntcs cflcntinuiccm fubftitu 
ticumparcnubusfui$,afortiofi adcotfierct tranf- 
miflio,cum in cildcm perfonis rcperunt ur tria , qux 
ho< : opcratur.fahccf, tjtiia itincdcfcendctcsad quos 
alias ncrct tranliniflio ctum iine aiio adm i okulo: i te 
quia funt cohcredcs: itcro,quiji ( u n c I ubkuu 1 1 .1 n Jjoc 
crgo cafu bcnc extat litcra, licct no fiat inuiccm hib- 
ftituti,quia a forriori ii (iint fubftimti, & huoc intcJ- 
Icuftum aadirgl.indi.in vcrfao,fubftituii. 

Sccuntloinducirur illc tcxtus in liusvcrhasyaliof- 
que,cVc.nam interprctantur, ahosque, iciljcet fubfti- 
tutos. Vcrum cchuic inductioni rclpoiidetur, quod 
intclligcrc illutl vcrbum^liosq; , icilicet fubibtutos, 
eftdiuinarc, quod nonpcrmittitur,glofi inl.nlium 
qucm habcntcm . C famil. crciic. &proptcrea inicr- 
prcuripolliint, lilos cflc.quianteadnuttcbantHrad 
nxreditatcm.quando traniiniflio locum non habe- 
bar.qni funt iiicccilbrcs ab inteftato.& fic vidcs quod 
hxcinductio ncccfianonon concludit , Si idco non 
cft admittcnda. 

Tertio & vltim6 inducitur in rationc illa tcxtus , 
fi quidcm pcrindignum eft , &c ex ea ehcitur , quod 
tranfmifliofit, quia pcr infperatum& fubifum ca- 
fum mortis, noncftvcrifimiic toftatorcnj ibboicin 
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cxclulific. Icdhxcratiolocum habcrctiam ftatcfub- 
ftjcuto,cum codc modo lit infpcratus cVfubitus inur- 
tis cafus , ergolocura habcc eriam illius lcgisdilpoii- 
tio,arg.LilluiLi1. ad lcg. AquilA La Titio. fc.dc vcrbo. 
obhg.cum iimih. Cetcrum & huic imlucrioni reipon 
dctur. in co rcxtu non coniidcrarur illa ratio fimplat* 
&ficquodpcr infpciatumcaium mortis lucum ha- 
bcat rranfmiflio, icd coniidcratur alia ctiam rationis 
ratio,quxcft,quia pcriniquuiucft.fihosleu nepates 
excludcrecV alios vcnirc, qui contra uuirum pruaui* 
ruinqtiedcfiderium vcniunt infperato commodolc 
gati , & lurrcditatis gaudcrc. &. lic vidcs quod fiiu Sc 
ncpotcsadmiitimtui.&alij quicontia auitumpto- 
auitumqucdcJtdcrium vcniuntcxcluduntTr.fcd hoc 
non cft ih cafu noftro.quia imo fubftuutus cx rcftato 
risvoluntatcvcnit, Sc fpcmlubci harcthutis cora- 
rnodogaudcrc, cum tcftator fiho lubliiiuuoncmfc- 
ccrit.iinolucritvcl non potucntelic h.ircs.cV:ii dixe- 
ris, quodimo ftibftitutus contra auitum tleiidcrium 
vcnit.&contrateftatoris vohintarcm , qiu calcm ca- 
fumnoncogicauit, vtitarcpcntcinlhtutus motcrc- 
tur.dcfraudarcturquclucccifio iuailio commodo, 
quodmcTicbinfpcratu refpcciu inftituti dicipotcft, 
quando fpcrari , aut coniiihrari caiis cafus non fisci- 
lcpotucric, cVobhocfortuitusab ipialege appcJU- 
tur, qiundoquisitadc rcpcnrc anceapcrtas ubuias 
moritut,racit.l vcrum.f.fi locuplcii.ri^ilc nnnorjJio- 
quin nec in pcrfona cuiufuis dai potcft , comrnodu, 
iiucgauduim inipcratum , cum non e.uftcn(c ahquo 
fubfticuto, aiij vocari poflcnt prjnuscxclufis, &iliud 
commodum fpcrarc licuti iubllitutus.RcfpotKteo; 
namlicct pcrlubium mortc-m poflic diu caiu» for- 
tuitus 5c infpcrarus, & hoc rcfpcttu tciutoris cv iiiiui 
tuti, tamen rcfpcclu fubftituti , non polliimus tliccra 
quodiplcad lnipcratutn hxrcdis comodum vcniat. 
Prt tcrca hxcconiideratio nulliuscfc momaiti,cncO. 
quia Jocum habcr folum , quando rcpcntc inftitutus ^ 
moritur, & !ex lila.ac cnam lliius iegis tatio cft gcnc~ 
rahscc locum habctetiamquando rcpcntc non mo- 
ritur , quo in caiu vertim non cft liiblututum vcnir« 
contra rcitaroris volitnutcm.cum caium lilura u .u- 
torconlidcraticnt,c<rclpeuii inihtuti uon liicttuica, 
fusinl'pcratusA'i'ortuitus: potcrat cmm ante littcdi 
tatcm adirc, & iubftittitus noii dici:uf ml j-cra(o lu;- 
rediutis commodo gaudcre. vndecum ratio UU({l4 
gcncralis , non cft lurifixmfulri uucntio \ cl!c ca vcr- 
bainrationcpofiu iiipradicto modo tutelligcrc: OSy 
tanto magis hoc eft diccnduin,cum in rattonc veurqj. 
cafiiscoiilidcretur, idcftmors iiicontincnti qucaplv 
pcllatur caiw fortoitus, cv mors non incontine«i4 
quxappcllaturcafijs lmmanus,ibi, fortuitusobcaj>.' 
las vcj c aiiis Iiuma nos,$cc.&c idco pnma refponfiofir 
nurcmancr. . 

Oc>au6, & cltim6 moucrur pcr Lvnicam. Cdcca» 
S duc.toilcn.tcim duplicitcr inducendo.& pi im6 in 
cmu autcm,iunc>o $.m nouiJTuno»vbi chcitur, qubd. 
hxrcditas non adira non tranihurtitur . adquam re- 
gulam tcxtus cxcipit duos calusiPnnavjmiquandoh* 
rcdiustranfmitutur.idhbcrGs,iux.tLLvnicam.Cdq 
Jus,qu:4n:capcr.ubul.Sccimdum,qi*apdo fit crao£ ^ 
sniflio juris dclibcrandi, iux.dicUm Jxum antiquio. 
nb. Dcmumiuf. cumautcm, diatur quod cxccpasi 
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qtiibufda perfonis, quib.trafmittitur , rxcepcuaris in 
iupcrioreparrclcgis, hxrcdiusprimo dcuoluicurad 
fubfdrutum,(tN.und6 adticnicnres ab intciuto, tcr tio 
aci fitcu.& lic patct manifdh*, quod hxredi tas ira dc- 
mumad fubltitutumdcuoiuitur, li non rranlmitn- 
tur,prourind.$.in nouilirmo.Huic ltiducrioni rc- 
fpondcrur:ibicnim tantumdicirurqu6dcumccll.it 
rranfmiliio,ad cerus pct (bnas qucritur,& pnmo de- 
doluirurad (ublritutu, deindcadccrros quibusibi. 
&«hocconftquenter&necefiario non elicirur,q> (I 
nanlmtftio locum !i ibcrer, (ublhtutus cxcluderctur, 
ad hocenim nuiium verbum:nam quando hxrcditas 
non clt adita,n6 tran(hutrirur,dicit texcus, niii in ca- 
liHusfupcriori lcgeenumeracis.fcd in (upcriori lcge, 
quando hxrtdiusad hlios cranfmictitur,non prctup 
ponituradclIcfubftiratu:crgoquandoadcft,quidtu 
rctHium lir.mon rcfcrt & cltdubium, crgod.$.cum 
aU(c,neceliario non probat id, ad quod adducitur. & 
propccrcaSoci. hoccoiidcrans, lccundo&vltimoca 
le^cm inducic in §. in notiilfimo.nim dirit Soanus, 
quod in co ccxtu colhgirur,qu6d li quis fticrit inlhru 
tus,(cu in tocum,lcu proparrc,(i quuiem habcac (iib- 
itiru tum,vcl coiunchim.hi admircuncur quando ha> 
rcdius non adita non tranfmirtitur.lcd ibi camcn cx- 
cipiunrurduocafus, lcihccccum fic rranfmtftio , fcu 
virtuted.l.vnicc.Cdchis,quiantcaperr.tabuLlcu vir 
tute d.l.cu anriquioribus. C.de niicdc-IibtT.& uc ifte 
lexmsexprcfschanc opinionemprobac. Verumhxc 
Socini inducho non eft vera, fcd cft mcrcfomruum : 
qu la quod ibi adlit fubftuurus.texctis ille no didr , & 
dc hoc nulium pcnicus vcrbum : & idco Polirus dicc- 
bar,Socinum iuncconlidcrarioncm pcrfomniura 
feciiTc,&non cllcmirum, quia& mccrdumcria bo- 
nus dormitac Homcrus. 

Lccum lupcrior opinio nulla lctjc vci rationcfun* 
dctnr.cui rdpondcri non polTit, aitcracftopiniolu- 
pei ion conrraria , quam tcnct Angc & Ripa m L j.h*. 
cocLAn^.m d.l.li patcrfamilias.&ind.l.cum propo- 
rws.C.d- lu'rcd.inftic& Saiy. rn cLl.cum anriqiuorib. 
& Pohcm teaAfabfe in maccria vuigaris fubititurio 
nis,in q.44-bcc£ fub dithncbone. 

Ermoucntur lihexpluribus.&primo exvulgari 
fublhrurioncrollicur tr.ifmifiio expotcnciafuicaris> 
iux.1. ; . Cde iorc dcliber. & probacur in L (i filius hx- 
rcs, & 1 bi lur. & Docto. rf. dc libcr. & pol t hum. ergo 
mulcoma^isius dclibcrandi&omnis aliacranfmif- 
(io tolii debecprobarur conlcqucntia, quia maior cft 
rranfmitfio cx poccncia fuicacis , quam alia rraafmif- 
iio , & quc omni mrc cam vcccri qttam nouo cocclla 
fuir.l.vcnrre,& ibi Dodo. rf.dc acq.hxrctL Huic fun- 
damcnto rdpondetur, primo ncgando maiorcm pro 
pofirionctn : nam ea qu.cftio adhuc fub uidi-c cft , & 
infra nos cam dilpuubinius.Scaind6 daco & nu co- 
cclIb,quod vulgaris fubllit.nio cxpoccnculuitui* 
tranfmiirioncm tollat: Rcfi o.idcmrcxmcnteAreci- 
ni, ncgandu quod rruior lit utio tranlmitccdi in fuo 
expotcntufuiratis ftaiucfubthtiuo, qur.n in cxcta- 
ncodc ;urc-dchbtT.indi. & rariod ffcicnac mtcr fuu 
&cxrrancum ifuaddudrur. jr.am in luo lixrcdcitra 
fublhtutio fada pcr hxc verbt, ft iixrcs non crir.opc 
rtrur.qiiodinfticuuo dicirur racta fubcontiariaco 
«iitionc , (i fuus voiucrk ciic iucrcs . L auquando, & 



l.quibus dicbus . §. quidam . r£dc condi t. & demonft. 
&l.vcrba.fi".dccondicinllic. quxverba in cxtranco 
nullamimporcantcondirionc.l.iamdubiciri,&I.Cor 
nelius.rf.de hxrcd.inftic cxquo fcuuiturquod in fuo 
propccr pcndcnriam codicionisdcbcac ccllarc tranf- 
mifiio , quod lccus cft in c.xtranco.Lvnica. $.(inautctn 
fubcondicionc.C.dccad.col. & (i dixcris vcrum no cf 
fc, quod luus cui datusdl fubititutus, dicarur dib c'6~ 
dirioncin(htutus: c6crarium.n.probarurinl.ii hlius 
hcrcs.m prin.iimchi^.h.rfdclib.&poith.nam l)oct>> 
res communitcrdictinc tllam legeuiin principioia 
hxrcde hiio pun inilituco Ioqui, & cn illi iilio ibi da- 
tus fuicliib(hrucus.Rclpondcturtum ncgando illam 
Dodcorumincclligcntiam, tumccdiccndo, quodibi 
hliusfamihas dicatut purc- inihcucus rcfpcciu ligunr 
verborum , lub cotiuionc vcro propccr lubliituuonc 
vulgarem. ntlidcnuocuPoIitotlixcris quodqiicm- 
atltnodu ln cxtranco llla vcrbanon faciuntconditio^ 
ncm, ita nccin luo. nccobftatd.I.vcrba,cu iimiLquia 
iliavcrba, li volct.inncccllario bcncfaciunr coditio- 
ncm, li nolic cilc hxrcs,n6 iin 116 auc faciunt lunc c6- 
dictonc, li vchc lit.cs: fic cotiit 10 coliJh r in noictio , no 
in volcndo,quc toliit ncceditaccm adcundi, ati qti.nn 
exlcgcduodccim cibulacum ardrabancur.non auccm 
fanuncconditionc rclpccfu voluntausadcundi,quu 
fublaca ncccfliutcquantum ad voluntatcm, idc tunC 
dicenduin in fuo quod in cxtranco . Rclpondco,& vc 
dici folecquodahquadoinaximalubrihrasfacit ingc 
nium dehcere: & non miru, quta ahquando & bonus 
dormitat Homcrus , & ideo mirutn non cft ii Policuc 
in um graucm crrorem incidcric, nam in fua rcfpon- 
iionevidcturn6intcliexilTc,ncq', Icgilfc ccx.in d.Liam 
dubicari, vbi cxprciscdicicurcondicioncm in volun- 
tate conlillcrc,& hxc verba, (i velir t cxcapite volunta- 
ris, coditioncmfaccrc, &idcolicctancealihus bcne- 
ficium ablhncndi libi a prxtorcconccllum habcrcr. 
$.fui, Infi.tlchxrcd.qiialic&dificr. tn hocincafu,cu 
primum fcvciicaducdixcrit, talcablhncndi bcnch- 
cium amplitis no habct, & iu can tat cxprclsc liccra in 
cLl.iam dubiuri.& (i atlhucdixcris, comprobando fu 
pradicum rationc,& rcijciendo Arctim rcfponlionc, 
quod tranlmiiTioqux fic cxpoccntia fuicatis , cxtcnu 
fuitadcranlmiiTioncqux ht bcneficio dLcumanci- 
quionbus,& lic tranfmifiio iuris dehbcrandi facia & 
inducfa fuitad inilar rranfmiiTionis cx potcnria fuita 
tis.ita dicit tcx.in d.Lcum antiquioribus. fcd ui quod 
cxccfum fuitno cft maioris vircutis,quam lit idquod 
cxccnditur.l.j. &a.irdciiidic. Ergoqtienudmodum 
fubfiicucio fuiutcm cxcludic, ira ctiS iuris ddibcran- 
di rranfmifiioncm cxcltidcrc tlcbcr. Refpodco quod 
minorpropofitio locumhabct, qtiando maior ratio 
non elt in co, quod fuit extcnfum , miam in eo quod 
cxtcndicur, lccus vcroli inator r.uioadfit incoqtiod 
fuir cxtcnfum, qui.i timc non cit mirum , I. maior cft 
virtus,& maiordifpoliriwrictiinca.u noltro maior ra 
tio cft inco qtiod fuil cxtclum, qua 111 co quotT cxtcti- 
ditur.quia in (ilio inllituco dr lubc6tIitionc,in cxtra- 
nco vcro no.d.L iam dubitari,crgonon mirii cfr,:i nu 
iorvirtuslicin tra.i(inilli6nccx potcnria fuicaus. & 
itcvidcs, quod Arctini rclponiio vcra rcmanct. 

Sccundo mouctur.li vcru cllcr.quoti pcr ttanfmif- 
iionc cxdudcrctur iubftitu(ui,(cqucrc(ur quod Pnn- 
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cipum beneficia in prxiudiciu tubltuuti intcrpreta- 
rcnir.ftdcofequcnscft falfumJ.nccauus.C.dccnvi- 
ctp.libcr. l.a. f.ncquid a Principe. ff. nc quid tn loco 
publi &c.quamuis,dc rcfcr. m tl.crgo ulliim cftetia 
antcccdens.& iicquod fubftitutus cxdudatur. Qjte- 
rum & hcc ratio cuitatur.quod bcncficia Principuin 
jn prxiudidum tcrtij non funt intcrprctanda quado 
fumus in dubio, fcd in cafu noftro fumus in claris,cu 
difpofttio d.l.vr.icx,ac ctiam d.l.cum antiquioribus, 
fincprxiudirialcs.quod probatur cx co quiacohxrc- 
di, vcnicnribus ab intdtatu , &alijs praiudicium af- 
fm.d.l.vnica,&:cum gencralis lit illa conltirutio, qua 
rc ctiam in fubftituro vigcrc non debcat.fiifticicns i a 
rio rcddi non potcft : nam quemidmodum coh.t- 
rcs oc volunratc defuncri vocatur , ita etiam fubfticu- 
tus , vndcquare magis illa lex m cohxrcdc, vcl alijs a 
teftatorc vocatis , qi:am in fiibftituco locii habcredc- 
beat, vcra rat io rcdd i non potdr,& proptcrca ili a in- 
ductio non tcnet. 

Teryo moucntur. Ex vcrbis illis,(i hxrcs non erir, 
conftat tcftatorem fiibftirutum vocallc coin cafuin 

2uo infticutus hxres ellc non potcft.l. cum proponas. 
I.dchxrcd.inftir.fcd pcr mortcm inftirutus non po- 
teft dlc h^res, ergo ex voluntatc reftatoris admittitur 
fubftirurus.Vcrum & huic rarioni refpodcrur, & prx 
mitrendumeft, quod ccftatorprcfumitur volunfcid 
quod lcxdifponir.Bar. in I.hcrcdcs mci, in $.cum ira. 
fKad Trcbcll. fcdlcx vult, quod hxrediras non adita 
tranfmittatur virtutc d.l. vnice,& d.l.cum anriquiori 
bus. crgopncfumitur tcftarorcm id ctiam voluillc,q> 
comprobarurpcrcLl.vnicam, inranonc illius lcgis. 
modo fic, licct illa vcrba, fi hercs no crir, intcrprcrcn 
turetiam lihxresdlcno porucrit, tamcn pcrfupra- 
dicram cofiderarjoncm hxc intcrprcratio in cafu no- 
ftro lioc iciliccr modo intclligi dcbct, li hxrcs dlc n6 
porucnr, ncq; pcr fc,vt quuan tc hcrcdiratis aditione 
morruusfuerir.ncq; pcraliu, vt qailli.adquosherc- 
ditas noadira tralmitti debcbar virtute diciaru lcgu, 
hcrafitaceadirerccufaiierinr: namcumcxurdse no 
conflcrrciutorein vcllcpcr fubiiirutu cxcludcrcius 
tranfmiflionis , prxfumendum cft ipfum eain tiibfti- 
tutioncm fccillein cafu , in qucm rranfmifTio cncdtu 
nonhal>cc, cum hancdifpolirioncmfecillcprxfunu 
tur.iuxra legum dilpofitionem.qux eft,quod harrcdi 
tas non adita in filios rranfmicramr. 
I o Qjiarco mouencur.|Prouilio hominis,!egis proui 
fioncm rolbt.I.fi.Cdepacr.conuet.&l. inanrus.Cdc 
procurat. Icd fubftitutusex tcftatons prouifione vo- 
catur,& illecui fit tranlmiifio , cx prouilionc di&aru 
legum,vnicT,&cumanriquioribiis,admittitur.crgo 
ifla prouilio tcftaroris dc iublluu to.dicrannn lcgum 
prouilioncm,& lic tranfmilfionem rollir.Vcrum hcc 
rario fubmouctur cx tri bus, & pri mo maior propol i- 
tio tunc procedit.quando per hominis iirouilioncm, 
legis prouifio fupcruacua reddcrcnir, lccus vcr6 li ea 
fuperuacua non remanerer: fcdincafu noftroncga- 
muslcgesiftas loquccesdctranfmilTionc ftanrclub- 
ftituto lupcmacuas rcmanere, hoc cnim cft quod di- 
fputamtis,& falfum cllc dicimus, dum contraria opi- 
nioncm fubftinemus,im6dicimusdiclaslcges ioquo 
tes de tranfmiffioncefle in teftatoris tacira volunutc 
funr|atas,adeo,quQd in propofiuquxftionc concur» 
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nt etiain teftatoris volunus.Sccund6 rdpondctur.Ii- 
oct fubftitutus dicamrdc volunurcteilatorisluccc- 
derc,tamen ftanre difpofirioncdicurum legum,dici 
musnon adellevolunrarcm tcftatoris, hoc cnimdl 

1 1 quoddifputamus.Tcrti6&vltim6rc(p6derur:troa 
ior propolitio proccditin extraordinaria, &non in 
ordinarialegis ^puifionc, & licprouiliohominiscx- 
traordinariam , & no ordinariam & gencralcm lcgis 
prouiiionctn toHir.Glol.Bar. lV Docr.m I. l.Cde iure 
cmph.& Bar-in d.l.fi.C.dc paciconucnt. fcd prouilio 
dictarum lcgum, dicitur ordinana,& gencrahs, crgo- 
pcr hominis pi ouiiionem ca non tollitur. 

Quinro mouentur.quando adcli fubftinitus, tunc 
omncs ilh qui per lcgcm vcniunt cxcluduncur.L fi.C 

1 1 dc neccitferms hcrcd.inlur.tfcd in cafu noltroaddc 
fubfticutus,&adl"uncilli,qui perdlvnicam.&cLLcu 
antiquioribus, vocantur. crgo lubftitutus iftos exdu- 
dir.Cctcrum & huic rationi rclpoderur, & primo per 
fubiUtutum cxcluduntur ilh,quoslcx vocar.cft vcru, 
quando fumus in limphd tcftatoris voluncate,&in 
fimplidlegisddpofinonc nam tunccumvtcrqiicca 
fus lir iimplex.dcbcr magis volunras tcftatoris actcn- 
di quam lcgis difpolirio,dummodo tcitatoris volun- 
rasnoniitcontra lcgcm. &ratiocft,quiain vlnmo 
clogio , tanquam Icx voluntas tcltatoris cft fcruanda. 
I.pritna. ff. dc reltamcntis , &$. difponat. Authcn. de 
nupt.fccus vero eft, quando f umus in (implici tcftato 
ris voluntatc, fcd non in fimplici lcsris dilpofirionc» 
vtputa quod litctiamcum tcftatons voluntatccon- 
iuncta, nam tuncdcbct attcndi potius dilpoiitio le- 
gis, quam reftatoris voluntas . & ratio cft, quia quod 
porentius elt actendi dcbccLquxritur. ff. dc ftatu ho- 
minum,&duo vincula magis ftringunt.LBalifta.rT.ad 
Trcbcll. fcdincalunoflro adcftlimplcx voluntaste- 
ftatons circa lubltitutum,& circa dlos, qui ad hxre- 
ditatcmiurc tranimiffionis vocanrur, adcft lcgis di- 
lpofinocum tdtatoris voluntatcconiuncta,vrproba 
turtn ranoncdicu? lcgis vnicx,& comprobarur cx 
co, quia cclutor prxfumirurvoluiirc, &cogica(Icid 
qtio.I lcx vulc, Barcolus in 1. cx iuriliur. $. vt libcri. 
ftideoper. hber. crgoprxfumirur tdtatorem vocaflc 
iubltitutum in eocaui, inqtio hrrcdius non adiu 
non tranlmitrirur, & ranto magis hoc elt diccndum, 
ctim in dubio pr^fumatur ceftatorcm voluillcporius 
fobolcmfuamincludercquam cxdudcrcin fuadi- 
fpolitioncLcum acutiifimi.C dc fideicommi C & Lcu 
auus.ff.dc condic.& dcmoft. £rgo dilpoiitio ifta lcgis 
cu tcftatoris voluntacc coiunclarcmouct lubftitutu, 
Sccundo rcfpo n dc tu r.d. 1. fi . p roccdi t, quando li vo 
cati alcgcadmittcrcnrur, tdtaincntumcaducumfie 
ret,& runc bcnc vcrum cft, quod fubltirutus iftos cx- 
cludir, cum ipfc vcniat cx cciutoris vohinutc,& pro- 
ptcreiusadmiffioncm rdtainentum firmum rcma- 
ncar.quod fecus cft in ca(u noltro, quia propter tranf 
miffionc virrurc cLLvnicx , & d.l.cum anriquioribus, 
rcftamcnrum firmum non fit,im6 valuium rcmaner, 
d.Lvnica.$.in nouiflimo,&$.iinaute.C.dccaduc.tol- 
Icnd. & (icdiucrli (imr caf iis , & idco dc vno ad alium 
illatio non tener. 1. naruralitcr. «. nihil coiumuncnS 
de acquiren.polldl. 

Sexto mouctur. Ius fubftimtionis potentius eft iu 
rc acCTdccndii. i.$.fi duu.ri.dc bonor.polIeC fccund. 

ubuL 



DeSubftitutioni 

rahuL&Lj. f.in primo,&'i. profecuodo.C. dccaduc. 
eollai.&iatiodk,quu fublhrurus vcnir excxprclla 
volunrarcdefuncri , coniunctuscx racira.ll crgo fub- 
ftituno quiadtquid cxpivlliim impcdit lusaccrcfce 
di.quia racirum,crgu lublhtutio, qtna exprelli impc 
dit t ranlmitTionem , qu.r ctl tocira cx tfiipolitione lc- 
gis.rluicranonircipondetur.lubibtutio impcdirius 
accrdccndi cx ca raricnc , quia ius accrciccndi fuit a 
4cgcindiiccum,vr pcr lllud duxmris regufx in marc- 
rufucceifioiiislocum lubcrcnr»aJrcram matcnarc- 
ftamcuric lucccl£onis,nc lcilicer tdhror pro ca par- 
fcquam alter cx hxredibus in Ihtuus adiu : : hxrcdita 
tcm tcftatus decedercr, pro ca vcrb parrc q ux fuit rc- 
yudiau,&non adita inrcicatus,quod uis nothum n<5 
paxirur. L ius noftrum. tL dc rcg.iur.& uinceft, quod 
cnm co cal u, quo in partc rcpudiaca dt darus fublh- 
tutus cetlcr hxc raiio,ccliac & ius accrclcc nd 1.1LL i 
u duo.Altcra regula cit in uxatcna luccclfionis ab m- 
tcftato, vc tcibccc vna&cadchxredius nopoflit vno 
codcmqi cpca pcrlonisdiucrii gradus adiri.fcd lcra- 
pcr prohinioccsaduiiuunrur,& i)s cxcluiis ad lublc- 
quchtcmgttdumlixrctutasdcuoiuitur.vtin tot tiru 
lisflorutn. dcluccciLedic.& in J>.;. 6ci.inAtith.de 
hxred. ab intdta. led ti ius accrdcendi non cllct vni 
ex preuimioribus rcpudianti adirc hxrediua-m, i 
pcrione dmerfi gradtis cadcm iucrcdiras adircrur, 
kiliccta pcrlonisaiijsquitlintin eodcingradu cum 
xcpuduntc, & ab alus cham lubtcqticnns gradus pcr 
rcpudiacionc ilhus, arg.L). C. defnccclL cdic. & idco 
iusaccrcfccndiintjoducruraclt alcgcvt porho rcpu 
duu ab vnacx pcrtoms conititutis in vnogradti, cui 
dclau cil hx rcdHasahii pcrloius in codcm gr.uiu co 
lhiurts & adeundbus hxrcdiutcm accxcfcar, vt dice- 
batBaLind.Lvnicx$in primo. C.dccaduc. tollcn.& 
•xhacrarionc clicicur poiicarano quarc poccnuus 
litius tranunitliotus.quim titius accrcfccndi, quia 
pcr rranlmiruoncm nonfic rranlgrdfio dcgradu in 
gcadum,cum isad quem fir tranimiifiocx pcrfona 
tranfmi i tcn tis iucccdat,& non cx pctlbna propria,vc 
cradit Occin coniu j. Ex prxdiciis vidcs , quod potcn- 
riuseftiustranfnutfioms.quam ticius accrdccndi, 
Jcearariopcr qtuiusaccrctccndi pcr fublhrurionc 
rcmouccur , non cft cadcra cum lurctranlmiflionis, 
&idco nontcnctargumcnrum , (ubftitutiopotctior 
e! : turc accrclccndi , crgo iicut tollic rus accrcfccndi, 
ica ctum tolhc tranfmilfionem. 

Scphmb &vlrirab alqsomitfis, moucnrur perd. 
Lvnicam.Cdc his qui antc apcr.ubu.cam in iilis vcr 
bisinduccndo, ltcct non imt lnuiccm tublhruh cx 
iiiblhtutionc vcntrent, crgo porcnhus etc uis tubthcii 
tionis , quam ius cranfmiifionis . Cetcrttm & hic rex. 
facilc lubmouctur, tum cjuiailu vcrbanihil probic, 
vtfupradiximus: rumctiamquiadato, quod hxc in- 
din.cn > tic vcra,niuilonainus non probac, quu non clt 
mirumli illocalu fublhcucio locum habct, & non 
rnnumifio, quia tutcis, quodquando in altqtio a ;J u 
duplcx i cmcdium concurrit, ordinarium tcilicer, & 
excraordinarium,(unc ordinarmm locum habet.cu 
cxtraordjnahurn& fublidianuin rcmcdium ruc dc- 
cnr, cumalia vuuiccurrinonpolficL mciuix.ti.de 
ininor. icd incaiu d.l.j.conciirrit remedui rrantmtt- 
tkiiiis/juoUcftcomrarcgulaiiuriscommunis radiH 
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cfnm, & in iurc (peciali ftindattim , vt fupra probati} 
ftiir, &chamconcurrir fubfrinitio, qn.r coccrnitrc- 
mcdium ordinarium,& (camdum legcscommunes 
fnrmarum , crgo mirum non cft li in cafu illo potnts 
fub(hrutio,quam tranlmilfio locum habct , qtiod lc- 
cus cllct (i ifta rtmcdia (imul non concurrcrcnr. 

Tcrtia&vltimacftopinioloannis dc Imo.quiliib 
fedcrediftinccionisconanir hasopinioncsconcorda 
re,& dicir.q» aur fiiir dattis (uhlhrunis vulgaris in c.i- 
fu imporennxfpcdficc&cxprcllx, &runc proccdir 
opinio BarA'communis: aur fuitfacca in caliim no- 
lunutis, vcl (altcm ingcncrc fiiitexprcilhs cadisno- 
luntanspcrilla verba mdctinir.i, (i hrrcs noncrir,& 
runc prxferamr fublhcunis . Contra hanc loannis de 
Imo.dilhnccioncm tcncnr Alcx. &Soci. in d.Lj. fT.co. 
Arcr.inl. j.ff.dcacqui.hxrcd. [o.dcMonrc SpercLm 
Lcum proponas.C.dc hxretLinftir. & Polit.in tract i. 
fublhin materia vulg.fubfhin q.44. Er moucnrur pri- t 
mo, qtiiapohus cllct conrrarium dicendum , & fic 
quandodarnsfiiitfiibfiirutusincafu imporcnric.tiic 
debcrcradmitti liiblhttitns, ha. rationc, qtna nmc 
cum pcr mortcm non polfirdlchxrcs, dicirur vcrifi- 
cata codirio /n rorma (pccifica qnx locum potius ha- 
bcredcbcr, quam tratilmiflio,.arg.l.Mcuius,&l. qui 
hxredi.rT. dc cond. &dcmonft. Secundo moticntuiv 
quucaius imporcnhcadcafum noluntatis rrahmir,' 
& lic econtra, vt fupra larius difpiirauimus. 

Etlilmolam dcfendcndo dixeris, quod quamio 
fubftituho facca fuic in cafum noluntahs , wl faltcm 
in gcnere fuitexprcffiis cafus nolunhs , pcr illa verba 
indcfinira,ti hxrcs non erir, mnc prxferri dcbctfub- 
ftirurus, hac rationc, cpiia runcprimiis hxrcs vf fub^ 
ftimrasfubcocrariactVdirionc, (ciliccr,li volucntellc 
lurcs.Laliquando.rT. dc condit. &dcmonlr. & L j 
ffidc adim.lcgar.& idco cft antcquam dcclarcr Ic vcl- 
Jcdiarur noluilIc,arg.l. li iralcganim. $.i)ii li volcc.ffi- 
dc iegac. vbi idcm dt m lcgato rclicto , (i lcgaurius 
volct , nara cum condirionc pcndcnte mormus fuc- 
rit, non potcft tranlmiflio hxrcdiraris ficri4i.Lvmca. 
$. (inaurcm liib conditione. C. dc cadtic. rollcn. & (i 
dcnuodixcris.quod illa vcrba,li volucrir, licet in ltio 
&ncccllariocoiMlinoncm fadanr.ramcn fccuscft in 
extranco,quia habcnturpro non appofltis.l. vcrba.tf. 
dccondit.inftit. Relpondctur, quod illtid proccdc- 
bardciurcrrorum,fccundum quod iusnon crarinue 
mm , quod inris ddiberandi nanfmiflioficrcr^Kiin- 
tunc liucellercondttionalis, (Hicpura,non nanfmir- 
rcbatur, hodie vcrofcctis clt pcr d.l.ciianciquioribr 
&cU.vnicara.$.iin aiic (ubcondirionc, &lic iltactnli 
rio arclarurproptcrnaruram in hxrcdiratibtisquati 
licutin lcgaris,&iu vuicrur vclleBal.in l.Corncfius. 
1 3 Ccterum th volnmtn opinioncm conrra Imolam 
dcfcnderc , i(hs (iiis rationibtis (ic radlircr rclpi')dcri 
potcft, &pnmo illa vcrba, ii volucrit clle hxrcs,in ex- 
rraneo non faciunrcondirionem.glof cli norabilis in 
l.Cornclius.n r .dchxrctl.in(tir.qti5ibi Ang.Dvn. Imo. 
Rain.Bal.&ali|communircr kquuntur,& Alcvin.& 
Soci.in d.Lj. idera tcncnr. nccobftat d. 1. li iu lcga- 
tum.$.illi It volct.quia d.5*.procedic in lcgatis, nos vc- 
rb loqiiimur I hcrcditare, intcr quos calus ifla eft dil- 
fcrentia, nam illa condirionisappolitio in lcgaris cft 
conna naturam lcg.uoruro.quar criam ignora.itibus- 

acqui- 
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•cquirunrar de fui narura , infpecTo nun iure ciutli , 
quam prc rorio.l.cuni patcr.$. furdo. ffide leg.j. fcd in 
hxrcditarc cft fccundura naturam inftitucionis, ex 
quanullumquxricur iiisignoranri, fcd volcnri.gl.in 
Lqwica hxreditacem. ff.dc condic inftit. &idco quia 
fccundum naturam tacitcincft, eius cxprdfio nihil 
operacur.l. j.fT. dclcgar.j. &in rcrminisiddicit glof. 
in l.iam dubirari. ff.dc hxrcrLinftit. qux ratio proce- 
dit ctiam in cranfmillo iurc dclibcrandi,quiacum hc. 
icscflcr purc inftitutus, li ignoratnon tranfmittit.d. 
Lcum antiquioribus, in vcrLfcicns,& ibi Bar.& c^ceh 
Docr.ncc obftat, quod hodic pcr d.I. cum anriquiori 
bus.arclcrur dicca condiuo , quia pcr hoc non icqui- 
tur quod cxpreflioiftiuscondicionis fiat alitcr.quam 
quando tacite" indt, vtclariifimc conftac , & propcc- 
rca niliil facir. 

In fuo vcro hxrcdc an tranfmiffioncm illa condi- 
1 4 tio impcdiat , f cft dubium , quia condirionalia non 
tranfmittuntur ncqueetiain fauorchbcrorum, vr tc- 
ncnrcomuniccr DoCtores poft gL ibi indlvnica.C 
dchts qui antcaper.tabu. &cft conimunisopinto.fc- 
cundum laf. in Lcum nlio.nuni. 16. fTdcleg.j. &latc 
habctur pcr DoSt. & prxfcxtim pcr Rip. num. 5 9. cti 
fcq.in Lharredes mei, in $.cum ita. tLad Trcbdl.& vi- 
deasAlex.in confi. 16 r.hb.j.&Dcci.inconfil. j j. & 
quia vulgaris fubftitutio fuitatem tolht,g(. in 1. Papt- 
nianus. $.quarto. (T. dc inoftlcio. tcftamcn. & Dotfto. 
in Lli riliush.rus.rl.de libcr.&pofthum.Nccob(tat 
ii cum SocLdixcris,quod li pcr rationcfubftituri tol- 
Lcur liutas,& necciTitas.ftlius vidctur rcdacTus ad in- 
ftar cxtranei, & pcr conicquens ditia verba non facc 
rcntconditioncm.Rdpondco, nam licetpervulgare 
fubftiturioncm tollatur fui tas , & pcr hoc fiius ad in- 
ftar cxtranci rcdigatur,tame non potcft negari quod 
in co dlaconditio, ii vult cflc hxrcs , non exprimatur 
aliomodo, quam tacitcinfit: & nccircumloqucndo 
eamus pcr cmcndicata (urTragia ul cxprcfscprobacur 
in d.l.tam dubicari. rT.de hcrcd. inftit. &idconon mi- 
rum elr, quod hoc ctiam in calu vcrba lllacondirionc 
farianc,qiiiacxprclfio corumqux tacitc infuntpcr 
alitim modum quam mfint,aliquid operantur. d. I. fi 
ita legatum. $.illi fi volecfL dc Icgat. j. tamen his non 
obftantibus illa verba, li volueric, tranfmiffioncm no 
impediuc virrure d.Lvnicx, vt dicit gLin L Cornehus. 
ffdc h .r rcd.inll 1 1. quam lbi Ang.Dyn. lmo.Rai. Rald. 
&ahicommunitcr fequuncur,&idcm tencnc Ale- 
xan<L&Soci. ind.Lj.&cft vcriifimaconduiio, vtin- 
fravidcbimus. 

Rcmoraiila lmolcdilttn&ionc,& (lcvlrimaopi- 
nionc apparer,quod aliarditcopinionesindiipucado 
am bx dcfendi polfiint . ego vcro iic diccrcm , au t lo- 
quimur rclpcciu rcrnuiii d.l.vnicx. C. dc his qui anrc 
aper. tabuL&runcintrcpidc tenerem.non obftante 
fubftitutionc lixrcditatcm non aditam tranfmitci,& 
iic quod ex potcntia tranlmiilioms d.Lvnicc,fubftiru 
ti cxcludatitun & pro intclligentta mec rarionis prx- 
mtctcndumclc.quod nemoprxfumicttr poftcrirate 
alienam prxferrc fucccifioni (u.r& riliorum fuoru. 
Lcutnacucilfimi. Cdendcicom.&l.gcncralitcr.$.cu 
aiit.C dcinftL&ftiblt.&indiChslocts Dochcomuiii 
tcr.&hocprocedir criam , qtiando mftirutus cllctfi- 
hust&rogatusalcaifiliolixrcdicaccmrcllitucxc» iu 
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tunc rationc pictaris filius hxrcdis inftimri & nepoi 
tcftatoris prxfertur altcri fiho tcft.icoris, & lic parruo 
fuoJ.cum auus, &ibi Dodf. communircr.rT.dc condi. 
&demonft.&in talicafu (i admitrerctur pofleritat 
alicna , fcu alccrfilius,id cflcccontraauitum proaui- 
tumquc defidcrium. d.l. cum acuri(fimi.& iftaalicna 
pofteriras, feualter filius ad infperarum hxreditatis 
commodum veniredicerctur. & ratio cft,quia qui ve 
niuntcontratcftatorisvolunrarem didrur adinipe» 
ratumhxrcdis commodum venire, vtprobatur in 
I.verum.$.filocuplcri.fTde minor.& ind-Lvnica.&fa 
dunr.quia voluntas rdtatoris ranquam lcx cft obfcr* 
uanda.$.difponat. Autli.dc nupt.& pcr cof cqucns no 
potcs icu proncpotes auita vclproauita fucccftione 
iraiidarcntur, cum contracorum voluntatcm hxre» 
ditacc priuarcnrur . His prxmiific probo hanc c6du 
fioncmhocfundamcnto.rario, quancvirtutcd.Lvni. 
cx, fiat tranfnuifio dl ifia,quiaperindtgnum cftfoc- 
tuitasobcaulas, velcafushumanos, nepotcs autno* 
ptes , pronepotcs aut proneptes, auiu vcl proaoita 
(ucccflionc fraudari , aliosquc adticritis auimm vcl 
proauitum dciiderium vcl inlrimrum,infpcratolcga 
ri commodo, vcl hxrcdicaris gaudcrc. fcd in cafu no- 
ftro.&lic ctnin (tantedibfliruto locum habcrhxcra 
rio.vt probabo , ergolocum habct eciam ilia iuns dt- 
ipolitio.argum.LaTirio. ff. de vxrb.obhg.& I lllucLrT. 
adlcg. Aquil.cum (imilibus.Minorcmprobo,nam in 
calu noltro adcft fbrruitus cafus, fi repentc mortuus 
filius hxrcs inititutus fucrir. adeft criam cafiu huma 
nus, fi no ira repentc fucrit mormus.cilcr ctiam per- 
indignum nepotes, aut ncptes, proncpotcs, aut pro» 
ncptcs, propterfubfbcutumauita, vciproauicafuc- 
ceUionc fraudari , cii pium lit fuccdlionem fuam & 
fihorum fuorum prxferrc pofteritatialicnx. d.l.cttm 
auus.cflct cciam cotra auirum, vcl proauitumdcfido 
rium.vcl infti tutum, cum in dubioprxfumamr rcfta 
torcm prxfcrrc fuccdfioncm (uam& filiortimfuo- 
rum poitcntari alicnx, quod proccdircriam in poftc 
ritatc filii iui hxrcdismfticuci coniraaherumfihum 
inilirutu, &hocrationcpictatis.d.Lcu acuriffimi.c<c 
fubibcutus venirctcontra inlpcramm hxrcdicariscd 
modum.cum conrraauitum, proauicumquedcfide- 
rium , &inftjtutum fucccdcrct. Vndecum hxc ratio 
militct in cafu noftro fubftimrus excludi dcbcr, & hc; 
rcditas addclcendcntcs dcbct tranfmitri,& tanto raa 
gis hoc eft dicendum , ad hoc vt ifti dcfccndrntcs ha« 
bcantfolatium triftirizipforum, quibuscft meriro 
coniulcndum.proutdegantcr confiderat Iurilcon- 
iulrus m d.I.vnica. 

Aut vero loquimur refpccTu rcrmini d.l.cum anti 
quioribus.&runcaurcftfiUusteftatoris,quiilhuslc 
»is beneficio vritur , & mnc ego tcncrc non obftante 
iubdituco hxrediratcm nonadicivirtucciUius lcgis 
traniinittL& moucorhacrationc, nam hxctranfmif 
(io fuitinuenta fauorc potiffimum &illius, quiad 
fuccdfionem primus, (iue a rcflarore (iuc a lcgc inui- 
tatusfuit, &ipfiuscuiusdc fucccffioncagitur, quo- 
magis dus voluras prcfumpra & verifimilis teneanir, 
arg.d.Lvnicx. Lhxrcdcs mei. $.cum itaJ*. ad TrcbcU. 
L cum au us.fl.de comh c & demo nftnu.1. gcncrali ter. 
$.cum autcm.Cde inlhc &fub(lJ.pcn. C. dc impub. 
&alijs fubft.&LPubliusM?uiui$.j. fEdccondit.& 

dcmonft. 
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demonft. Sed in cafu noftroctiam flarc fubftituro/vt 
nilmilfio locum habeat adcft fauor illius.qui ad fuc» 
Cdfiunc primus , liuc i tcrtarorc fiuei lcgc inuitatus 
fuicfauor dt n. inftituti, vt hcrcditas no adira potius 
«d fuos filios.quam ad extrancum, & iic fiibrtirurum 
dcuenur.d.l. vniea. adeft cria rauor cius cuiusdc fuc- 
cdfionc agi tur, & fic tcrtaroris volunratc dlc, qd i uc- 
cdl io cius & filiorum fuorum , potius quam fubrtitu 
Cus,& iicpolreritas alicna prxfcrarur.dJ.ciim acuuifi 
mi. Ergodcbcr habcrc iocum criam tranfinitlio. 
- Aur vcrbiUcqui vtitur benchciodJ.cumaiuiquio 
ribus, non crt fiiius rcrtaroris fcd exrranctis, & in hoc 
cafu, ego tcnerem lubftiruru prxferendu ctic,& rranf 
milfioacm locu non habcrc, & moucor iiac rarionc. 
quoucs ncc exprerta nec prxfumpra rclracoris volun-» 
tas rcpugnat.a lignifkauonc & proprierare vcrburu 
no ert rcccdendu.Lnon dircr.ff.de leg. j.& vbi in vcr- 
bis nulla crt ambiguirai non crt adiuittenda volunra- 
tisdilccptatio. Lillc aur illc $■ cu in verbis.ff. iic lcg. . 
lcd in quxftionc nolrra propricras & fignificacio vcr- 
borii eir, quod fubrti turus admirracuruu vcrlxi 1 Ih ,ii 
hrres noerit, pcrcafum mortis verificantur.quiavc- 
ru df dicere hxredcm no hnlle, neq*,.n.in pcrlona ip- 
iius hxrcdis inrtiniti, conrroucrri polliint, quu con- 
traria condirio,fi hxres no erir,in dus pcrionano ve* 
rificarur.Lquj hberis.$.hxc vcrbxfT.de vuiga.& pupiL 
&in verbisquodadmicti dcbeatfubrtitutus nulladl 
ambiguicas.Er^o in quxlfionc noftraab irta propric- 
tate& (ignificatione vocabidi, &fic quod admirtai 
iub(titurus,noneft rcccdcndu.Confirmarur hocqd 
trafmiifiolocu habcar, idcrt ex legisdifpofitionc fun 
dara i n prxfumpra tcftaroris volunrare, mo lictfi vcru 
cllcc , quod in cafu noftro rranfinilfio porcnrJor dlet 
fubrticuuone (cqucrcrur, quod duo firnul cocurrercr 
fi>cculia,qiiiaquod hxrcdiras noadirarranfmirratur 
cft vnum fpecialcconcralcgcm vnicam. $. in nouifti- 
mo.C.de caduc. tollen. Alrcru vcrocft quod voluntas 
prxlumpra prxfcrarur exprcrtx,contraJ.a.$.(i duo.ri. 
dc bon.polLlecund. rabul. icd confequcns eft falfum, 
tjuia duo fpccialiaprocedcria ab eodc fbnrc (vt dlcr 
incafu noftrocu procedcrerexcadem volurate& di- 
fpolitione dcfuncti,& ad eunde cffc&u) limul cocur- 
ferc non polIunt.Lmulicri & Tirio. ff.de cond i. &dc- 
monft & I.j.cum gLC.dc dor. promilLeroo falfum eft 
ctiam anroccdctu , & lic qttod rranfmilfio in calu no- 
ftropocctior lii iure fubrticurionis . Et fi dixeris quod 
reftatorpfumirur vohrille id , quod lcxdifponir, pro- 
ordidr Bar.in 1. hxrcdcs mci.$.cum ira. fEad TrcbclL 
& idco cum lcx vclit, quod hxrcditas n6 adita tranf- 
mrtratur,pr.rfumitur id voluitfc fubftiturionc no ob- 
ftanrc.Rcipondetur, quodargumemum proccilercr, 
qnaliqua lcgcdifponcrerur trafmilfioneni iurisdc- 
libcrandi ficri debcrc criam ftantc fubftiniro.fcd hoo 
miltalcge introduchim repcrirur.d.nJ.cuantiquio- 
fibus hor non difponir, crgo non pofliimus diccre cx 
lcgis prxfumpripnc hac relbroris voluntacem fuille. 
i j ' Poftquam condufum fuicfqnx porcncior lic fub- 
(rtrut io,a;i tranfmilfio in terminisd.Lvnica;, ac cLlxu 
artriquioribus t rcftatviderc,anrtanrcfiibitiruu>, iuro 
fiiitaris traniiniifio locum habcar. & quod rrafinilfio 
hxrum liabeat, tencc Bar. & ibi gLin I. fcd li pro dorc. 
k. pcn.frje lega, prxftan. & in d.L).ffcQtLquam ibi fi?- 
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quirur Rip.num. i j o. &ibi cuam vidctur pr^-iinrire * 
Soci. in verii. tcdcaue, quoti hxc iliatio non ridctur 
vcra,&candcm opinioncm tcncr Polir.in rracr.uibft. 
in matcria vulgaris in rcfolutione q ucftionis quadra 
ccfimvqiurtx.Fcrnan.Vafq.in tracl.de (uccclLcrtat. 
lib.J.f i i.num.a«<».Pald.& Paii.dc Calf. num.t8Jn t 
Lfifilius hercs.ff.de libcr.&pofthum.&moucnnirad 
id dicendu tribusfuiidamcntis,qux Bai.ni d.L(i filius ; 
hxrcs.rcfcrr. Vcru quia cx fupenoribus dicf is in prav 
ccdenti quxftione patetdc rfiiionc dictoru fiindainc 
toru, &qub in ip(is ct ipii prxliipoonut per d.ttion^. r 
vulgarisiublfiruri fuitatem non rolli, &ideo de fati- 
lididafundamenta rcmoucnriir, tenendocortatu, 
&cominunem opinioncm,& prnptcrea omitu <Ii- 
iputirione,egoiic pro nunc d/ccrcm. X Z t 

Aut fiimus in cuii ia q.io pcr vulgarem fiibrtitutio 
nerollirur <uiras,vr cft rcguiarirer (ocundu coem opS< r 
nionem,quainfralarirtimedifpurnbo,& runc li Volu 
mus Iunc opinionccoem dcfcndctc, ej/o non rcccdc 
re icoi opinionc.qux vuh.vtin cali afu no habcat lo 
cu tranfmiflio iurc fuitatis, qtn opinionc tcncnt Bar. 
Alcx.Imo.&alij Docl. in ri.J.fi tilms hcres.&laCilrtl 
J.j.& cft cois opinio, prout ibi Ia(.& Rip. tcftaritur. & 
probarur hxcconclulio, quiaper vulgaiciiibftitucit) 
ne rollirurfuiras, crgorarioncfuiraus liyredirasnon 
adira rrafmitti no pot, cum n<S cntium nullx lint par i 
tcs. 1.1 cc U. ff.fi cerr.per. &ccllanrc cauia cdiarc dcnct 
etiam cflecrus. Ladi^erc. (i.quamms. ff. de iu. parron. 

Aurfummincaiibusin quibuspcrdarione vulga 
ris fublhruri fuiras nd rollinir, dequibus haberurper 
Dochi n cLLfi filius hcres,& ruc ego rcncre nd obftate 
iubftiturione rranfmiifionc locu habere, qua opinio- 
nc rencr Rip.&iaf liic,& moucor hoc fundamero, na 
mortuo parre fifius fuus in ptateablq; alia inftdne ef 
ficitur h.rres i lcge, pcrinde ac fi aclualircr adijiler^. 
fiu.lnrt.de hxr. quahr^cdincr.$.j.Inlhdc hcr. ab i n cc- 
lia. Lin fuis. »f dehbcr. &pofthum. & l.nccdlarijs. ff. 
dc acq.hxr.&propter irta immirtionc, qua facit ius, 
tranfmittit hcrcditatcm nonadita ad quoicunq; ctia 
exrrancos, fmcocmfcntentiam. Lapudhortes. Gde ; 
iuis & lcgirJ. ex militari.$.fi. ff de milir.rertam. & 1 .1 r t- 
per Docflin l.fi infanti. C dc iu.dehbe. & lrta cft rr.il- 
miifioquamdidmusfieri rationc (iiiraris,cuius irai- 
miifion is rario eft,quia filius eft fuus hcres, & pcr cd- 
(equcnsrarioneiftius immiftionis, qium fadt ius h r 
rediras didrnr fua , & hanc ranonc confidcrar rextus 
in d.Upud hoftes, & ibi Bar.& Bal.f«l hxc rario fiiita 
tis locum habcr in cafu noftro eriam ftante fubftitu- 
to. Er^o dcbet habcre locum & criccfus fuiraris,& fic 
tranimiifio hercduatis. 

$ V M M Ji K l y M. 

1 Subfittuto, an prtferatur pjtttr, filio b:flitkto htrciiu* 
ttm repudunte f* • 

2 OedaraUo adl jipzterfamiliai.if.de hxred.infht. 
i Tater e*r f:l::n y in & ifn vna eadt 7, ptrfntu ctftantttri 

4 verbis in dnbio nontfl retcdcndum. ' !'i 1 

5 Teflatoris dijpofuio in dtibio cenfetur concordare cunt 
l.dtjfafiiione.dccljratur, num. 11. 

6 DetUr*ti0*dt.x.C.4d0rfuia*. 

7 Tnuifioboministoliul.prouifimem. 

E Decla. 
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S Dtclaratio adl.t. S.hoc autcm.ff, de /<■?. prtftan. 
9 tHteUeflus i qui LbtrisJMc vcrba.ff.de vulgj. & pH 
■ pilLfubfl. 

joDciure communi vcniens prtfcrtur venienti de iure 

ffieciati. 

12 Subftitutus prtfertur patri ,ft fubflkutuscft teftatotl 
vt.tfn dilcQut. 

1 1 SubftitHtuspatri prtfcrturjn tacita repudiatione^ne 
rcfultat ex difpofitione Itgali proptcr fittj negtigtnuS 
£r lapfum temporis dati ad adeundum. 

l\*An boiiorumpoffejfionc filio dclata.feu hxreditate re~ 
lifla , c}" e a proptcr fiiy ne^hgcntiam cSr tcmporis 
lapfum dati ad adcundum tjcitercpudiata,pjtri cx 
boc prtiudtcium generetur.t*rnu. i j. 1 6.& • 7. 

j 8 Subftitutus datus patriinftttuto, & batreditattm repu 
danti^n fitio prtftratur. 

\t)Subfiitutuspatrcmcxciudit t filiOanteaditam hxredi- 
tatctn mortuo,<iuod dtclaraturpturtbus modis,pro, 
Htnum.zo.ii. 22.2}. 24.15,6* 26. 

C A P. VI. 

Eeunda principalis condulio cft.an filio 
inftituto repudiantc.pata prxferatui 
fubftituro. In baC quxlhonc dux Innt 
principalcs Doctoru opuuoncs . Quaru 
prima cft, f qi patcrfanulias *Hfiftt 
fubftitucumfilijfamilias reculantis hxrcditatemadi 
rcquam opinionem tcnent Bar.Imola, Arcc.Iaf.Soci. 
Rip. &alij cominuniccrind l.j fTxodcm Glol. Rain. 
Sdvc.Iaco.Butrig.Cyn.Bar.c\: BAiin Lfi.in prin.Cdo 
bonis,qux libcr. Barto. & Imola 111 L fi patcrfamilus. 
fl.dcharcd.inftit.Bar. Bald&Raplucl I tils». in l.cutn 
proponas.C.dc hxrcd. inlht. Joan.de Imuiainc. R 11- 
muius,in matcria vulgaris liiblhrurionis, cxtratlc te- 
ftatvuSc Fernand.Vaiq.in tracla. dc fucccflionuin pro- 
grcllu, Iib.j.$. t.tuim. 17. cum fcq. & dt coinmunis Si 
reccpca (cnbcntium lentcnria, quara ctum conlu- 
lcndo fcrjuitur Ang.in confi.5 1 .& Ruin. 111 coiui. «> j .. 
num. c.volum.2. 

Et ad id diccndum moitctur ifti cx piurib. f Sc pri- 
mb pet tcxan 1. 1 1 patcrfatmlias. ft dc krrcd. inlht. & 
jer tcx.inl.cumproponas. C. dchcrcxLinttanquibus 
egibus habecur.quod dla verba,ii harrcs non cnt, in- 
tcrptvtantur liipic-hxres noncru, vel ahum harcdc 
nonfcccrir. fcdfilius recuiando hcreditatcmadirc, 
patrem f.icit ha:rcdem.d.Lfi. crgo pcr patrcm cxclmlt 
lur fublhtutus . His legibus facilliincrdpondctur, & 
priimVn.iloquuturqtihercsiiiftiaitiis poftipiiusadi 
tiotic aliu facit hcrcdcni tunc bcnc vcru cft.q, exdu- 
d i tu r fu blti tu t 0$. L poft ad 1 tam. C dc 1 mpu b. Sc al 1 jsj 
lubltitiitio.tScnoloquutur.qnperrcpudiationcalius 
cflicitur liacJ, vreftin cifu nollru: nam tuc fccus clh 
quod probatur luc rahonc.li ln calii noftro dictx lc- 
gcslocumhabcrcjuJcqucrctur.quod pcr inftnutire 
pudiationcin nunquam fublticucusadirufreretur, Cq 
pcrcam alios faccrct ha-rcdcs, ncmpc coniuncrum, 
aut vcnicntcm ab iBtcitato.Icd hoc diccrc dt falfum, 
toto ritulo.rTdcvuIgApupilI.fubfttt.CTgofalfum cil 
ctiam diccrc » dictas lcgcs m calii noftro locu m lubc 
rc . Comprobaturhax rdponliaaliuddVcnim facc- 
rc h.rrcdcm miniftcnofuo, aliud cft miniftcrio lcgis: 
quia tunc non ip!c,fcd lcxalium fedr hcwJcm. ptct 
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hoc, nam fcruus cx aditione fua cfttcitur nudo nooii» 
nc hxrcs. 1. qui lurcdi. ft".dccondiuo. & dcmonltrari 
licct dominus tit ha?rcs vtiliccr, quod lccus cft ia repu 
dunonc, & maxiiui c!l criVetus.quem nutlo nomxne 
hxrcdemeilc.Lcumhho.ccibi Bar.A: Doct.fi.de leg.j. 
leddicta: lcgcs loquuiuur, quando quis miiiiitcric* 
kio.iliuin hacit hxrcdcm: cr^ocxtenih non dcbcnt 
ad hxrcdem, quem lex fuo minillcno tacit. dc thucts 
liscnun nullahcridcbct illatio.l. naturaliur.fmlul 
communc. rtideacquiren.polIelLftcLPapini.iiiiis extw 
hJH. dc minor. cum limilimis . Siccundocx: vkiiu^re- 
tpondctur.d.l.li patcrf.iinilias.lotjuitur inlibcroho- 
minc.quando mtitatacontlitioncalium hercdcmno 
tcccnt- foi 111 quj.'tl:ioncnoitra hliusrcptuliandocon 
dirionctn non inucat,crgo dictalcxinquxltioucno* 
ftra locti in non habcr. : ' 

becundb moucntnr pcr tcxtum in dl.fi.cum indu 
ccndoin prmcipio illiuslet;is, vbi ilbduocalusarqui 
parancur , vcl quodpater rcctilct, cChluis vclu atlirc, 
vdquodiilius rcculercc patcr non.icd primo cafu 
ccrtuiucftcxcliuu lublhtutum, crgocv lecuiidoca- 
fu:quia ditpoiirura in vno cx xqutparaiis, in alioetii 
diipolitum ccnfcttir.l.j.ffldc lcg.}. Huic induuumi re 
tjsondcan: nam iicctquoad adinoncm nullocuften 
tcitnpcdimcn:oilliduocalus.Tquiparcntur, non ta 
menpcr iioc fcquiturq» idem litqtiandointerilios 
duoscafusadcitdiucrfa ratio, cuin tuncdc vnocafti 
adalitim non/itpcrmilla extcniio. Ladigcrc. j.quam- 
iiis.rl.de iurcpatron. led magnacitrauo diucriitatist 
intcr hos duos calus.nam in pnmo excluduur fubih"-» 
tutus,quudchcitc6iluio,cuin iuuisadicrmlccundc» 
Tcrbcaiu purilicarur,qiua hlius non dt hcrcs,crgo ia 
cafu noliro non cft cxtcnlio pcrmilla. 

Tcrtib moucntur per tex.in iLLfi.Ji.pnmo,cum lic 
induceiido.dicitibitcx.quod p.ttcrad lixrcduatcm 
a filio rcpudiataadmutitur , cchoc ie\ lila indaxit fa- 
uorcpatris rn rccompciationcm citis, qiiod ci dc uio 
iaicpcrnouas lcgcsfuit dinunutuin»naolim quic- 
quid quxrebar filius, patri qrcbacd. placct. li. dcacq. 
hxr.id vcro hodicimmutatum fuit, cv idco 111 rccope 
l.uioiianhuius raintroductafuitti 1.11.). j. ccqubd 
dilpolitiodictxlcgisiu patris fauorein tticrit tnttCfi 
duct i. p.itct:nampcr camlcgcmpcrimttiturfiholue 
reditatcm rcpudi.uucpatrcm hxrcthutcmadircpoi 
ie,quoddciurc lioiuinnbpotcrat.Lis, qui hcres.J.fi. 
Si I.li qiusmihi bonx$.iuilum.ft.dcacq.hxr.Mispr* 
miftis, illa lcx lic inducuui" : fi vcru cftct q» cxclulo pa- 
ueincafu nofcroiublhtutusadinittcrctur, tcqucre- 
turq> dictal.fi. jf.j.qii^ 111 f.uiorcm patris futtinducta» 
in cius odium rctorqucrctur, cum patcr propter fiu> 
repudiationeab lu:rcditatecxcltidcrctur,ci: iubftitu- 
to iicrct locus. Icd conlcqucns cft falium.Lquod fauo 
re.rT.de lc^ibus. crt*o faiiiim cit ctum antcccdcns , Sc 
iicqubd patrccxciulo fubftitutus udmittamr. Com- 
robatur hxc inductio cx pluribu* &pi i mb , antc ll- 
am lct;em filius rqiudundo non prciudicabatpatri. 
d.Lis,qui h rrcs.vfin. & lic pcr ioiam rcpudiatioucm 
fihj non ficbatlocusiubitituto.ergonecptoptcrda- 
ctam i.fin. $.primo , cum ca intauorcra patris fucrit 
introducta. Comprobatur fccuiidbhecindiiciiopcr 
rcxin 1. $.$.cum lus, 1 u k t.i Lnam cA: ii fub conduionc. 
^.rumpendo. t£ dc iniuiio icitara, vbi probattir qubd 

licct 
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licct pofthumus rumpcndo gradum exringuat cum : 
quu tn illa facuius rumpcndi cft libi c pn cc fl a ad fi- 
uo 1 cm mtjidco rumpcndo rumpit libiA iubltitutus 
cxcUiduur . Tcrtib &: vlcimb comprobatur pcr L j.C 
deiuom*.tclbuS<I.liacconlultiflima. Ji.cx impcrfcdo. 
Cdc tcftam.in quibus patct quod quando dc mrc ipc 
aaii tcltamcntmnconuahcLitur aducrfus prxteritio 
ncm , vcl folcmniutcm onnflain in fauorcm filiorii, 
non liabet lociiin excranco vnacum fihoinitkuto: & 
liccumilluddciurcipcciali uifauorcfiborum intro 
dudum lit,non dcbct in corum odium rctorqucri,q> 
fccrct.u cxtranci vna cum filijs admittcrciitur. (ic ctu 
in caiii nollro, cum difpoftrio thdx Lfi.fi. 111 fauorc 
patris lit introduda, nundcbet in cius odiiun rctor- 
qucri, quod elict li fubftuucus admittcrctur . Cctcru 
& huicLitaibrtkcrcorroboraix ccfpondctur,tugan 
dod.f.fin.$.|.introilutiamcflciiirccompcnlationcm 
cius, quod ci dc fuo pcr nottas lcgcs fuit dimtnutum. 
pam taolim, quam Uodic fiiius in lui prxiudtdum rc 
pudiarc poicrat.Lproponcbatur. ft. dc cafti cn. pccul. 
&denuo fuit introdudura pcrdidatn 1. fi. $.j.q> filio 
rcpudiancc patcr folus adirc poflit, & hoc in rccopen 
lat i< >"i:m, quod patct cllc vcrum : nani circa cailrcn- 
{em hxrcchutem ilhid ict uatur.vt patcr fiho rccufan 
tc,tibiadircpoirii.iLLfi. fiimilique modo , <Sc tamcn 
hoc non potcft dici fadura m compcnfationem , cu 
incaftrcnfimhiliuris patcr habaet.&lidixciis,q>h- 
cct r6ne caftrcnlis hcrcdiuris ahquacopenfauone pf 
non cgcrct.tamen ratione aducntitix hcrcthtatis cge 
bac.cum pcr didam lcgcm fibi raukum dimin ucba- 
tiir.cc rationc cimis diminutionis criamdcbcbatck- 
ca caftrcnfcm lixrccUtatcmcompcnuri.Rcfponde- 
tur nim ncgando iftud,cum lcgc non probctur : tum 
euam , quu quod habetur in cLLfi. fuit introdudum 
tara pro fiho, quam pro patrc, vt clarc patcr. filius.n. 
patrc rccufantc.finc patns lullii adire potcft. itcm ibi 
tnulta pro filio mrroduda funt.vthcctanimaducrte- 
re m tora legc: crgo lcxilla non fuit intxoduda ob co 
penutioncm, cuin fihus tali compcnfationenon cge 
ictcrgo idcm diccndum cft in tutre. Et fi denuo dixc 
ris,quod ncgari non pot.quin lcx illa in fauorem pa- 
crisnonfitintroduOa,&: quod ca quxin fauorcm 
inducunturin oduirctocqucri non dcbcnt. Refpon- 
dctur , q> ca qux in fauorem induda tttut , 1 n odiu rc- 
torqucri non dcbet.Lquod fauorc.r£dc kgib-hoc cft 
Tcrum & ncgati nou poteftdcd quod cU.fi.$.j. in fauo 
rcm pacris inrrodudaiic Itaiucfubftituto, Iwxncga- 
tur:nam olim fihus rcpudundo pam prxiudicabar , 
quandovidgarcm fubllnutum habcbar, arg. Lcura 
propo,ias.Cdc iixr. inlktucii. vbi fcraus fiuu locu m 
iiiblututo rcpudiando in prxiudicium dominucrgo 
a fbruori films , arg. cotum qux nountur ui L fihus 
pacttccndo,iSc i n Llcruus.Cdc pad. 

Quartb mouecur pcr didam Lfi. $.fim:bq/, modo, 
ca hoc paCto induccndo . dicitibi tex. quud patcr ad- 
nuttuurad hxreditarcm a ribo rcpudiat.ntn , pcrindc 
atqi liipfepatcrabinitiofiiillct ha.-resinftitutu5.Ud 
h patcr cliei fublututus cxcludcrctui .Lquamdiu,la j. 
ftuic acq.hxrcd.ctgo ccUko cala cxciiKhtur.cum pct- 
mde fit atq; d ab initio patcr cflct inftitutui. Huic in- 
duclioni rcfpondctur , qubd didaL fiji. finuhq-, mo- 
do,non loquitur quando fiho fuitpcr tcfutorcm d*r 



rusfubftimtus: nam dcfubflitutoibiniilhim vcrbu. 
&vclle intclhgcrequbd lcxillalocum habcat ctiam 
ftantcfubftituronon pcrmitbtur, tum quiahoc cft 
quodnosihlputamus: tumctum quiacllct imeile- 
clus diuinatiuuSjCvidco rci/cicndus , arg.l.itc veniiir. 
fadaptanda. ffxic pctitionc haxcd. Sc proptcrca Ibn- 
tc fublututo ncgamus, qubd tunc patcr habcatur 
pcnndcatqucfi ipfcabiniriohxrcs fubftitutus fuif- 
fct, cumconrraipfumadfits-crarcftatoris voluntas, 
vtinfravidcbimus. i 

Quintbmoucntur. Caufaproptcr quam tHlnror 
prxtulit inftitutum fiibftituto , clV vt ipiehrredfcaril 
dfctdominus,ci:hxrcs,quxr.niomilitacctiam inca 
funoftro:nafipterfith;rrcs, iplc filiusquodfimodo 
rcpuutur hxrcs.Llicct.Si.putronos.rr.tlc vcrb. fignific. 
didtur.n.qtiafidominiis viucnccpatrclK.Uii, Inftir. de 
hcr«Lquaht.&:dirl*er.cclunccft q> gfttmu ptris,dict- 
tur xftimum filij.lecundiim Glol 111 Li. C. qui .rta.le 
c«u.lib.io.ci:hincdicirIurifconliiIms in Lnihil.$.jJ 
ff.dcbon.hb.qubd qtnc(]iiid:Kquiritpati.rfiho pa- 
rat.prxfumit.n.!cxq> parcrfilio rccttfintc, acictmdo 
nxrcditatcm,ccpcntboniimconlllitim profilio (uo; 
Lli filius.C dc patr. potcft. vndc cum cidctn lit ratio, 
eademcj; dcbct cllc uuis difpolitio, arg.l.ilhid.ff.ad lc» 
gcm AquiL&U Titio.dc vcrb. oblig. Comprobattir 
hxc r.uio:nam hxccondkio, li Iwrcs non crit, cunt 
fir ncccllaria ad acium pcr cquipolIcns,& lic fidc »d- 
iinpleri potcft.l.Gallus. &: quid li tantum. ff"cU- hbc- 
ris & poftlium.fcd hxc con thtio.li hxrcs non crir , tn 
pcrfona filij nodcicdt, licct h^rcditatcm rcpudiauc- 
rit, quucumadiucritpatcr didmrficlchircs&do- 
minus.d si lui. crgo fuitachmpicta&pcr confcqticns 
fubftitutus cxdudi dcbct . Cc;tcru &: huic racioni, pcr 
3 quam Ripamoucbatur,refpondeo:tf ihus in vica pa 
tris dicicur quafi dominus, & rcputamr cptodnmmo- 
do hxrcs.fcilicct fidc,&: patcr &: filius vna cadcmqiic 
pcrionaccnfcntur. fcd lixc omnia proccdunt in ijs, 
quxfuntiuris: fccusinijsqux funtfacfi, quia tunc 
fihus non df fide hxrcs, Sc filius &:prcr VM cadcmcj; 
pcrfona nbcenfentur.Licicm Iuliauus.$.fialicui. ffdc 
Icg.j.fcd incafu noftro tcftator prxtulit inftitutum 
fubrticuto,vtiplccllerhercs&' vohiit.vtpcr hcrcdcm 
dcficcrctconditio,&: licpcrcum faCtum, cumaditio 
fitfacb.Lc6fiho.ff.dccurat.furio. crgo incafu noftro 
fihus &: patcr vna cadcmcj; pcrfoiu non ccnfcnttu, 6c 
fifius nondidmr quafi dominus, &*ric\us hxrcs. 

Se\tb&' vltirab moucnttir. Plus iuris lubcr patcr 
ad fihj hxrcditatc poft cLI.fi.dc bonis qux libcr.quam 
habct hxrcs.in qucm cx potcnria fanguinis , vcl iuris 
dchbcrandi hc;reditas rr.infnurtitur. id piimbparct: 
nam patcr poft rcpudiaunncm criam filij inftituti 
admittitur,d.l.fi. fccusin eo,qui prxtcndit iusrranf- 
millionis.nampoftrcptichationcm lixrctUs inftitu- 
tinon admittitur. I. vnica, in vcrbo, iiumcn hxTC- 
diratcm non rccufant, vbi commtinircr Docto.C 
de his, qui antc apcr.ubul. Icctuidb , quia in d. I. fina^ 
i .limihqiic.diciiurqubdfilio rcpudianrcmtcr Ivibc- 
tur ac li ab iniuoinftttucus forctat mdlafcgc dicimr 
q, is , in qucm hcrcditas tranfnuttirur, habcatur acli 
ab initio inftitums cflct.crgoqucraadmcxium pcrhc 
rcdcm, in qucmhxrcditaj tranfmininir cxpocctuw 
langumis, vd iurisclchbcrandi,cxcluditur iubllitu- 
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D. Aiexandri 

fus , iractiam tanto magis pcr patrcm cxcluch dcbct , 
Cctcrum & huic rationi rcfpondeo: nam quod li vrc 
ditas tranfmittatur non obftantc luhfhnito , id cft cx 
prxlumpca cellacoris vohmcacrtprxfumirtircnim cc- 
ftacorcm vdlc fobolcm luam ahcnc fucceflioni antc- 
fcrrcl. cum acunilimL C. dc fidcicommiL & dc hoc 
fupralariusdiximus. fcdhxc racio ccllac incafuno- 
ftro , imo ex vcrbis clarc conftac, celi acoris voluntatc 
clle ln defcchira lurrcdis infhtuti vcilc fublhturum 
omnibus alijs pr.rfvrrc, cum dixcrir, (i hrrcs no cnr, 
ftibltituo puta Titium,& hxrcs rccufando hxrcdita- 
tcm adire.adimplcr illam condkionem , cum vcrum 
iit illum h.rrcdcm non clle . ergo curo intcr cafum & 
cafumdiucrla iit ratio, non dcbcrdcvno ad alium tl- 
latio ficri,arg.l.natiirahtcr.$. nihil coe.tL dc acq.polL 
Cum Itipradidaopinio ntilla lcgcvclrationepro- 
bctur,cui optime rclpondcri non pollit, idcoaltcra 
cll opinio liipcrioriconrraria,c]U.rcltqii6d fublhcu- 
tus admittitur cVpatcr cxcluditur, & Iricopinioiuin 
tencnt Iaf in l.cum filio , numcro 87.rH dclega. j. Ia(. 
Ang.Alcx.& Pau.de CafLi 11 lcum proponas.C.djh.c 
rcd.inlht.Ang.inl.fipatcrfamilias. ft.dchrrcd. inftir. 
Guido dc Suzar. Cuilicl. dc Cun. laco. dc Bcl. Alhcr. 
Ang.&Pau.dcCaftroind.l.fi.in prin.C.dcbonisi]ticr 
libcr.Alcx.in tLLj.ff.cod & Pohr.jn tradatu fubftitiq 
matcriavulgansfubftitut.in q.i.noniquditi. 

E t moucntur ilh cx pluribus: &primo, in dubio i 
Vcrbis tnon cft rccedcndum, fcd llhs cft fcniicndum. 
Lj.iLdcexcr cum iinul.lcdin cafu noftro fumus mdii 
bio&conlidcratis vcrbis fubllkutus, &n6 patcrad- 
mitri dcbct.vt ptobabo : crgo parcromnino cxcludi 
dcbct.Minor probatur. llla coiuii tio, li hrres no er it, 
csticir. na rcpudiarionc (ua ccrru cft filiu no forc hcre 
dcm ncq; fibi, necy, parri. q> non lit libi.cft ccrttim: q» 
non /it patri, non cft dubiumtnam parer pec fc fit hc- 
rcs & non pcr filium, quia tcxtus in d. 1. fi. dicit qticul 
pc-i indc cir.ac h a pi mcipio fuillct hcrcs inlhuitus>& 
iic non adit hrrcduatcm cx pcrfonafilij, fcd a fciplo. 
Verum huicrationi rdpondctur: namccrti iuuscft, 
q> difpolitio dichr Lh.cll quod filio nolcntc lirrcdita 
tcm adirc pator ad lll.tm hxrcditatcm cx l.difpolitio- 
rte .idmiccicur &pccindc habctur, acfi a pnnripio 
fuillcr hxrcs inllicutus , & hoc in cafu agitur dc vtili- 
tatcfihj: quia fi patcr dhcitur hxrcs & dominus.hoc 
vrilc&commodumcftlihj, ctim ipfcctiam patrevi- 
iictcmcaturdominus.S.lui,In(H.dehir.qinlit.&.*chf- 
fcrenc.& rcpuutur quudammodo lixresJ.liccr. $.pa- 
tronos.rLdcverb.fign.hoc ftantccertum clt cji indu- 
biodilpolitioftcllatonscclctui cocordarccu I difpo 
litionc,Bar.m Lhercdcs mci.$. cii ita.fLad Trcbcl.icd 
difpofitiol.clr,q> fiho nolcteh^rcditarcm .ulircpatcr 
tantj hrrcsadmitratui,crgoccnfctur, tcftatorcmcu 
hacdilpoiirionclublhtucuni vocallc. qux rdponfio 
confirmatunquia liccc filius nofit hcrcs.tamcn quia 
agiturdcvrilitatcrilij, quodparcradmittatur, ticbct 
cxdudi fubllirutus perpatrem,tanquam perfonam 
magis dilcctam a rdtatorc , fumpto arg. dilecLionis a 
commocio filij : & pcr hanc intcrprctationcm tlccla- 
rantur ilia vcrba,ii hxi cs nc n crir. 

Sccundo moucntur.lus vulgaris fubftirutionis 
potcntius dicitur.quim iusaccrdccdi.Lt. f». li duo.fl~. 
dcbon.polldLlccundum tabul.l.qiudam tcftamcnto 



rentacinqui; 

C Proculum.&l.fi.lLdevulg &pimill.tft'd iusaccrdoS 
di cxchidit patrcm.l. t.C.ad Orncian.crgo multo nru 
«•is fdblhrutio vulgaris patrcm exdudit. Htnc rarioni 
rcfpodctun primo, quiacii habcarplurcs inrcllc&ut 
nddccifioncmcaufaium noclt allcgabilis, uixtadc*» 
ctnna B.ir.cSt Ang.inl.inambiguo.ft]<icrebusdub.S< 
cundo , quia d.l.t.non loqnimr , quando hlitis hxre* 
diratcm rcpudiar, foi qtundo filius antcaditam hcre 
ditatcm moritur.vt ibi cxprclst- tex-dicir, quo in cafu 
minim non cft.li patcr non admirticur, qtiia mors pa 
111 ]intcllpr.rnidicarc,licct non rcpudiatio, vrDoct 
commtinitcr tcnct ifl d.l.j.cx nos infradiccmus , & (ic 
funtdiuerli tcrmini. Vd tcrtjo& vltimo rcfpodctur, 
qu6d ibi filij rdhitons crant dari cohrrc»lcs ,&lic 
erant pcrfonr magis verilimilitcr dilcda ,c]ium ma- 
ritus,& idcocxcluditur.vtinfravidcbimus. 

Tcrtiomoucntui pcrtex.ini. quidanura intefta* 
mcnto.lt" .idTrcbcll. vbiper liiblhttitnm cxchichtur 
rrafmfflio, fcd paccr ad cam hcreditatem admittitur, 
quam filius noluit adirccx rranfmiliione. d.I. fi.crgq 
fubrtirti!U'>cccliiditpatrcm. Ccterumcv hiiictcxiui 
ref]»ondctur, qnctd non mirum , li ad matrcm hxre* 
ditas ibi cnlmictitur.quia iRud magis congeuum eft 
mcnciatcptc rclratori» voiuncati , \ c ibi cxprelw} ccx. 
dirit, quod fc-cus dl in cafu noftro , qma itoii conft.tC 
dc i!ia congruiturc mcntis& voluntatis tcflaroris, 
fed fumus omuino in dubio,& idco non cft rcccdcnx 
dfi ipnjfumpra rcliatoris volunratcqu.rdl, qitotipa-' 
fcr& non fuoftitutus admitratur : tuialicafihutna 
iit hxres, ramcnqmaagiturdevrilitatefili^qnod pa-» 
tcr admirtatur, dcbct cxchidi fubliitutus per patiem 
tanquam pcrfonam magisdilcctamatcltatorc, fura- 
ptbargumentodilccrionis acommodofihj : & lic irt 
cafu nolho ttutfii congruuta cft tc.tatoris voluntarij» 
vtp.icer.cvnonfubllitutusadmittatur. 

7 (.^tiartcS mouentur, f proolfio hominis tolht bgit 
prouilioncm.l.cumcx fiIio.$.j.ff!dc vulg. &pupill.cV: 
1 exfacro.$.itcmqurro.fLcod.lcd patcr in cata no- 
Itro vocanir.ilcgc,&fubflirutusa tclhtorc, crgoad- 
mirritur fublhtutus. Huicianoni rcfpondctur.nam 
quod lublhtimishabcat volutatcm tdtatoris cxprcf- 
lam , patcr vcnS vcmar cx t.tcira lcgis difpoiiiioitc , id 
non obdi.quia mlpcda Icgisinicnircutionc,qu<c 
ddcciidi r cx pr.Tliimpta tcliatorts vofunratc, fubllita 
tus non viderur inuiratus, qttamdiu locus ciVc pordl 
primo gradtii vcrc vcl inccrprctatiuc. hincdcqubd 
poftcxJ ilionc-m viuuscxinflirutis, nc>fit locusfub- 
ltitutOjfcd 11 ■pudianris portioaccrefcit coniuncio,li- 
cct taci-am tanmm habeat voluntatcm , vt cftcomo» 
iiiSqpinio vc per BarA alios in 1. lurrcdcs mci. (j.cum 
ita. vbi latc Ripa, nti.9 c .fliadTrcb. fcd in cafunoftro 
ptrter habct c't racir i cellacoris voluncacc , vc fupradi- 
>;imu5,&cftfidiis&intcrpretariLiU'>h,rrcs.crgo qui- 
tlui cft locusprimo^radui.&licpatri.ccliat lubftitu- 
tio. Maior.n.propolitioproccdirqiiprouiliohois, & 
prouilio lcgis (imul cocurrunt: lecus qn vna cft habi- 
itira locii poli alia,nam tuc fccus dt, prout eft in cafu 
noftro.quiaiubftitumsdii TOcacurcxcapitcvoIunta- 
tis, inrclligirur vocatus qn pater, &filius limulrcpu- 
di.u, &lic parcr cli in pnmogradu, &fubftitunisia 
l'ccundo,& hoc cft qij voluit diccrc tcx.in d.$. limiUq; 
modo.Et li dixcns cii Pohto,q> patcr atl iftatn hxrcdi- 
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tatem 1 filio repudiaum non vcnir,ncq; c.vcxprdto, 
neq; cx prclumpto,& ncq; cx tacito tcftatorisiudiuo 
quod nincur ipfe prokirccxduobus: & primo pcr 
tex.in I. ?.$ hoc aurem.flT.de lcg. preftan. vbi rcx.vulr, 
cjuodnon (MWlilUIUyCtn acquiratur, ledau honor 
dcbcnir.&liccxco textu probariir.quodcin rclmqtii 
nir hxrcditas, (culcgartim, habcturin confidcratio- 
nc& non cui acquintur. Vcrum hec prima conlidcra 
tiorcmoucturcx eo,quud.$. hocautcm, proccdit in 
difpolitionclegali, &qiiandocadi(policioiicm ccfta- 
tons ad m ixtam non habet, n on au tcm proccdi t i n di 
fpolitionc teftatons: quiacuncis, cuiacquiricur,& 
non is cui honordebetur,habctur in conlideratione, 
facird l.;.in $ item fiquis,&ibi Bar.lunc notabilem 
declarationem tradit. & non procedit fimiliter in di- 
fpolitionelegali.quaiidoealubcc teftatons volunta- 
tem admixtam, prour probatur cx doctnna L fin.$.(i- 
miliquc modo , & pcr toctm illam lcgcm lcd in cafu 
noftro adcft di(politioIeg.ilis,cumqua cftadmixta 
tariraccftacoris voluntas, vrfupra diximus: crgois, 
cui acquiritur, &iicpatcr, in cofiderationchabccur, 
cum ipic ex tacito tcftacoris iudicio vcniat . Sccund6 
nititur Politus fuam intentionem ptobare pcr tcx. 
inL leganim.rf.de adimen.lcg. vbilegatum lactum 
filio aucferuo, dominoautpacriadimi non potcft.& 
raciodt, quiafilioaut leruo,& nondominoautpa- 
tri legatum facftim,ieu datum fuit.modo lic.li quan- 
do patcr ad hc rcdiutcm.lcu legatum cx cauta fili j fuc 
Ceditcx tacito tcftatoris iudicio vcntret, fcqtierctur, 
q> lcgatu filio aut feruo factu , iUis et adimi poftec, cu 
taci tc ds datu ellct. fed colequcns cft fallum, d.l.lega- 
ru.ergo falfum eft et antcccdens:& ficq> pater ex taci 
totdtatoris iudiciovcniat. Vcru &ifte tcx.rcmouc- 
rur, nam ibi adcmptiolcgati fitviuo teftatore, & lic 
antcquam dies legaci ced at.vndc no mirum cft, fi pa- 
iri adimi non poteft per tcftatorcm , cum libi adhuc 
non licarqiiilicum.&ru fcis, quod tunchabcturin 
colidcracioncex difpolitione tcftatons is , cui res ac- 
qiiifitacfl.ciim emolumentum fiieriracquifitum, vt 
probacur ind.L ;.$. itemliquis. fed m dJ. legatum, 
per patrem emoltimenttim acquifirum non ftiit, cu 
adhucdics non cclferic : crgo non mirutn (i ibi pater 
inconfidcratione non halx-rur, &ifta refponfio re- 
rnotict ctiam confidcrationcm primam Politi. 

QMinto moucntur pcr tcx. in L qui libcris. $. hxc 
vcrba.fr de vulg. & pupill. fubft. cam (ic inducendo. 
tConditio,fi hcrcs eritfilio inftiruro, no punficarur 
in patrcqum lit hxrcs cxpcrfonafilij:ergolongcmi 
nus purificabirur, li lit h.ercs cx perfona propria . Vc- 
mm&huic tcxrui rcfpondcrur, namloquiturinca- 
fu afunnatiuo , & fic in dlaconditionc , quilquis mi- 
hi hxrcseric: nos vcro loquimur m caiii ncgariuo, & 
ficin iUacondirionc, tihxrcs non erir, intcrqtiosca- 
lus,& intcr qtias conditioncs , cft maximaditfcrctia: 
nam li dico, quifquis mihi hxres erit, filio impubcri 
fit ha-res: moao fi heres inftirutus fit filius, & patcr ex 
perfonafilijdicatur hxres.patcr non admittiturad 
hibftirtirioncm, quia non teftatoris fuir hc/es, & pcr 
conlcqucns non vcnit exiudicioreftatoris. & ratio 
aft,quia illa condirio eft voluntaria, & ideo in fortna 
fpccifica adimplcri debetXqui hxredi, & LMeuius.fH 
necondit. &demoaltra:. quod fccus dtin c.tfu no» 



ftro, quia illa condirio , Ci hxres nonerir, eft necefia-* 
riaad aefhim,& idco vcrc (cu inrcrprctannc adimplc- 
ri potdLl.Gallus.$.& qui<l fi tantum.fEdc lib. & poft- 
hum.& cum filius hxrcdifatem adire nolit , pater er 
difpofitionel.ad cam admicciturranquamhxres ,& 
pcrinde haberur acli a princij>io hcrcs infticutus fuif 
fct: & hoccft cxprxlumpra tcllaroris voluntatc&fic 
patct cft in tcrprcratiuus , feu fidrus hxrcs . vnde non 
mirum eft,li iubflitumsper cum cxcluditur.Etad 
hoc vt hcc rcfponlio fit clara, animaducrtcndum c(k 
nam, vt fupra diiimus cx mcntc Bart. quories fumus> 
in difpofirionc tcftatons.is.an res acqtiiritur, in con 
lidcrarionchabetur. contrahoc vtdenirclIcilrcrcXr 
nam hic patri,fcu domino acqtiiritur lixrcdiras,& ta 
men non habctur in confidcraiionc . Pro hiiitis con^ 
trarij lolurione diccndum eftficquod aut teftator 
refpid t fauorem & honorcm & fic cfTeChi m , & ni nc 
veracftconclulio Bar.N^tprobatur in d.$.item fi qtiis,' 
inl.fin. tf.de vtilg. & punilL&in l.poft legattim , lu 
$.li patcr acculitici ir. rf. dc his , qu inus vt indign. atic 
vcro tcftator conlidcrar honorcm tanttim, & func 
vcra non eft Bario. conclufio: runc cnim tantum 
conlidcranir is, cui honor debetur, &ita prccctlir 
d.$. Ii.vc vcrba. namibi reftatorconlidcrauit ranrura. 4 
honorem hxrcdis, non autcm dfecritm , fcilicct cui' 
rcsacquiramr : & idco non mirum df.fi parer &do- 
minus lbi in confiderationc non habenrur , quod fe- 
cus cft in cafii noftro, cum teftaror effccrum conlide- 
rauerit . dixit cnim, fi filius hxrcs non erit , fubftiruo 
Tirium : qux conditio , cum fit nccdlaria ad atrum, 
pcr cam rcftaror cfTctftum hxredirarem adcundi conv 
iiderauit: crgo parcr & fic is , cuihxrcditas acqniri- 
rur, in conltdcratione habetur, & perconfcqucns 
cxcluio fubltituco ipfc admitritur. conditio enim re- 
fpicicnscrfccrum , pcrxquipollcns adimpicri potcft. 
Lmulier.rf ad Trcbcll.Lfi matcr.C.de infhtut.& fublU 
cuc&Lmaccr.C.dc inoihc.ccftam. 
j o Scxto moucntur, f veniens dciurecommuni prx- 
fcrrurvenicncidc iure (peciali. Lanrique, cum glof 
C. ad Vellcia. & 1. in cauff. if. de minor. fed fubftitu- 
tusvcnitdciurccomuni, patcr verodeiurc fpcciali, 
ergo prxfertur fubllitutus patri. Huic rationi rcfpon 
dctur , pater in cafu noftro dicitur etiam ipfc dc mro 
communi fuccctlcrc, cum fccnndum prxfumptam 
tdlatof is voluntatcm fucccdat. fatis cnim quis dc iu« 
rccommuni fucccdcrcdicirur/ruifccundum cdtato 
ris voluntatcm fuccedit. $. difponat. Auth.dc nupt. & 
Lfin.C.dercpud.hxrcd. iuncrisijs, quxtbiadiUius 
L intdlcctum RJpa dixit. Prxrcrea maior propofi- 
rio proccdir, quando ius commune, & ius (pecia- 
h limulconcurrunt: nam tunc bcnc vcrum cft, quod 
vcniensde iurc communi vcnicnti de iure fpeciaK 
prxfcrtur.fcdfccuscft quando non concurrunt , vt 
quiafuntin diueriis gradibus.vtdlincifu noftro; 
nam fubllirums ccnlctur vocarus in cafti, in quem fr< 
lius&patcr hxrcdiratercpudiaiierinr, vt liipra dixil 
Scptim6& vltimo.alijsorailTis mounitur, live* 
rum dlet,qu6d ftantc fubft ituto parcr admirtcrcrun 
& (ic quod didral. fin. in $.j. & z. extendcrenir etiatn 
ftantc fubftiruto: fcqticrecur, quod in matcriacorre»> 
dforia penni tterctur cxtcniio, Cum dicfa l.fi. fit nute» 
ria cotrc&oria, & cxtcndcrctur ftantc fublfimto.fc4 
E 3 confequens 
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confequens eA iWuro, DolTo. communitcr in tiuth. 
quasactioncs. Cdcfacroianctis ccdclijs.crgu fallum 
dt etiaroantrcedens,&fic quod cxclufofubftituto 
parcr admirtatur.Cctcrum & huic rarioni rclponde- 
rur, nam hxc cxteniio quod parcr no obftantcfubfti- 
ruto admittatur,nonproccdic vjrtutc cxtcnlionis, 
fcd ex rarionc prxfumpcx volun tatis rcftaroris , pr x- 
fumit cnimlcx teftatorcm vocarcctiam patrcm 111 
cucntumnoluntatisfilij: &hinceftqu6d parcrpcr- 
indehabctur.ac li a principio hcrcs inftitutus fuillct. 
d.$.iimiliquc modo, & in d.Lfin. pcrmittitur hxc cx- 
teniio.tum virtutc voluncatisteibcoris, rum criam 
ex caufa fupradictc rationis inco rcxpoiirx, nam 
ctiatn incorrcctwijs cx idcntitate rationis pcrmitti- 
tur cxtcfiolhis lohs.C.dcrcuocan. doniccu limihb. 

ExprxdiCtis igitur conftar, quod diiputando vrra- 
qucopinio dcfendi potcft : egovcronon rccedoab 
hac poiteriori opinionc, quam tn puncto nirii verio-- 
rem puro, & ad tddicendum moucor cx duobus . Et 
primoilla vulgaris fuhftirutionis vcrba, ii hxres nort 
erir,qu.Tdcbcntintcrprc»ri,li ncqucad vtiliratcm 
fuamhxrcs cnr, nequc ahum hxrcdcm rrcerit.in- 
tclliguntur , vr aliuscfficiarur ha-rcs medianrc adi-, 
lionc iriAiruti,i'itaIocpjiturI.iiparcrranjilias.rKde 
ha-ro i.i n;ri :uc . & tacit rcx. 111 d l.q ui lihcns.$.hxc vor 
ba,&cfttcx.inl. aimpropon:u.ihi, acqiicpnlcmcc>: 
ipfumahum.&c.Cdchxred inlticicd m noftraquc- 
ftionc pr.Tliipponimus (ihum hxredan inlHnicum 
hxrcdiurcm non adiuiilc, imo cam rcpudialli.-. Ergo 
vulgaris lubmtutus a parrc xiLij luuctus mftituri fiic- ' 
ccllorccxcludi non dcbet. 

Secundo & vltimo moucor . Si vcrum eftet, qn6d 
per paucfubiutiituicxchiiierctur, fcqUcretur, quod 
impjcmcntum illitiscondirionis, fi hxrcs non crit.in 
pcrfonaparm t»iIctadimplcri,&non nccdlccllct, 
uodin .pcrfona fili/ tolum adimpleri & ptinficari 
ebcrct. fcd confcqucni eft lailum: quia cii lftud i m- 
plcmcntum conditionis iit facti, nam adirio cft faCti. 
Lconliho.fI.dccuiatJiiria. dcbctadimplcri in pcrfo- 
na filij cV non patris, Ua probar icxin I. qui hxrcdi.t£' 
de condir.& dcmonura&crgo failiim dt cnam an rc-: 
ccdens.&licquodfubftirutus per patrcm cxcluda- 
rur.C)onhrtmtmharcratio,nam vcrum cft httum re». 
pudiando hxi cdirarcra , hxredcm non cllc : ncc hrc 
condicio cxcaufafiUjmtJcrfona parris adimpL-tur, 
quiain hisquxfuntraCrj , patcr &fihus vna cadem-! 
q ue pcrfona non cefcntur. tidcm iuhan us. $. I i al icu i 
rf.dc Jegij. & in dubio quorics nec exprdla ncc prx- 
i^mptaieftatorisvolanrasrcpiii:nat,aproprictatc& 
lignificationc yrrbcmim non dt rcxcdcndum. l.noa 
ahtcr.fldeicg.). & vbi in vcrbis nulla dt amhigiiiras, 
nondladroitcendavoluntatis dilccptatio.l.ilicautil 
.cum tn verbisJEdeleg.t.lcdincafti noltro quod 
admictatur patrr.non adcft ncc cxprcila,iiccprxl"ti m 
nta rdbtoris voluntas:& proprictas & lignihcario il- 
Iorumsxrborum.li hxres non crit, rcfpccrupatris cH 
conrraria, fi filius hxrcs inftitutus hirrcdiratem rcpti 
cuaucrir, &rcfpccxu fubftiruti vcrificarur , & in vcr- 
bis quod admiuatur fubftirurus nuilaeic ambigui- 
tas.crgo admitti dcbct fubftitutus, & non patcr. Ncc 
obftar, fi dixcris quod teftarorccnicrur fcconforma- 
»ccu dilpofuionclegis.Bar. in Lhxrcilcs mci, m $xu 
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ita.fr.ad Trcbcll.fcddilpoiirioicgi* cft quod filio no- 
lcntc hxrcditatcm adire,p.itcr tanquam h^rcs adimt 
tatttr. d.l.fi.$. limiliquc mo<io . crj^o ccnfcrur tcitaKH 
rcm cum hac difpolitionc iiibftirarum vocaile. R.o- 
1 1 fpodeo.tquod argumcntum proccdcrct.quatidoali. 
qualc^cdilponcrcrur, quod hho nolcnrc iuTcthta- 
tcm adirc, patcr ranquim hxrcs aiimirtcrctur.ciiam 
ilanrc fubftituto. Icdhoc nulla 1. mtroductum rc- 
pcrirur: crgonon pollumustliccrccx icgisprxiutn- 
ptionchanc tcftaroris voluntatcm fuillc.Frctcrcado 
Clrina Rar. non proccdir,qHando propria vcrborum 
lignificatio rcpugnar. nam in raltcaiuhuiulinodi in- 
tcrprctatio non admittirur, vt prohatur ln c. Kainu- 
rius,& in c.Rainaldus.cxtradctclbm &comprobat 
Ruin.in Cotffil 1 6 S.iuim. 1 1 . volum.z. tcd ln calu no. 
ftro rcpu^nat propria vcrborum lii»nificauo prout 
liipradcmonftrauccrgo harcprxlumprioquod tcita 
ror volucnt ic contormarc cumlcgc, incalunoftro 
non proccdir. 

Scd rc:cnracommuni opinionc, ca primolimita- 
turnon proccdcrr,quandoiubftitut.iellct taln pcr- 
j l fona.fqux vcrifimilitcr fbret magis dilcCraquam pa 
ter, nam tunc admittcretut fublbtutus , & ita tcncnt 
Alcx. Sori. Ripa,BaLin Lcum propnnas. C dc hxrecL 
infti.lmol.i in iLl.fi paterramilias, cod.tit.fI.de hxrcd. 
mftir.& Polit.in rraclubftituiionum, in maicria vul- 
garislublrinuioms, inlimitaxionc l.q.noni quxtitv 
&cft conmiii:iis&rcccpraopiino,quxprobaturprL 
mopcri. fi.Cdcm'tir. &liibftir.Sccund6 pcr Li.O 
adOrfician.Tcrri6 &vltim6per Lquidam luincc-. 
framcnto. rT.aiI Trcbcll. Ncc oblbrilla ratio, pcr qui 
lALcontrariamopinioncm iiibilincb.it , dtim .nroac 
qu6d patcradmitritur.ac li cllct a pnncipio hcrcs m- 
ftirutus,vr probat tex.ind.^.timihquemodo. lcdccc- 
tc ti c:l L-t lnihtutus vcrc non attcnta aliccrionc pcrtb-t 
narum ad:ni ttcrcrur . crgo hoc criam ui calu atimittt 
dcbct.quiarcipondctur.qutxidicttis i.limihquc mo 
di>,declaratur nonproccdcrc, quandodict fubftiru- 
ca talis pcrlona,qu.r forct magis tdtuori dilccb,qua 
parcr.& ratio cft, quia patcr cx dilpolitionc cLL li.ad- 
mittitur,quxlcxin prxlumpta tdbtoris voluatate 
fiind uur.lcd vna maior pr^lumptio.aham minorcm 
pra-tumprioncm toilit.l. Diuus.n. dcinintegr. rcftic. 
crgo non mirum li fubllitutusmapis telbtons dde- 
cius, & proptcriliamdilcClioncmmaiorcm habcns 
prxiumptioncm, patrcmcxcludir. facit in arg l.cum 
acutillimi. C.dc fideicommif.& 1. cum auus. t£ dc 
condit.ee dcmonftrat. 

Sccundo limicatur prcthcfa communis opinio 
i ; proccdcrcinrcpudiarionccxprclla, flccusincacica, 
qucrcfulratcx diipolinonc lcgali proptcr ncgligcn- 
tiam fiiij,& lapfum rcmpnns dan ad adcundum, jux. 
i.quamdiu,la j.cumgL fLdcacq.hxrccLquia tuncpa- 
rrr non potcftadirc, & pcr conicquens iublbtutus 
aiimirricur.Ttiprovcra huius limitationis dcclara- 
tionc trcs conlideia cafus ex mcnte DocTrorum. 

Primus quorum eft, quando patcr & filius lciebaC 
bonorum polleifioncm dclaram, lcu hxrcditatctn re 
1 4 licbm, t & ncmo ca petijt.&hoccafuDoCt in l.j.C 
qui admitti, vidcntur lcntirc , vt pam prxiudicctur» 
vtexpreiscibidicuntPau. dcCaftro, Salyc.num. 1 9. 
& Corn. num. 1 r. & rradit Poli. in traciatu iubibtu- 

rionis 
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uonis vulg.mihi foL 1 1. & nioucnnir ca rarioncquia 
iurancgbgcnribusnon fubucniunt.Lpupillus. fTqux 
in iraudcm cred. & l.non.n.ncgligcntibus . rLcx quib. 
caulis maior. cum itncur vrcrquc fucrit ncglitfcns, 
vrcrquc ccnlccur cxdulus , & pcrconlcquens adraitti 
dcbct iubfttcucus. 
I j Sccundus calus cft , f quando patcrignorabat dc- 
bcam bonorum polldhoncm filio, lcu rclicbm hxre 
ditatcm,fcd folus fcicbar filius, qui pacrcm pocuit ccr 
dorarc & non ccrnoraiur,& hoccafu omilla difputa- 
rionc condudcndum cft.q ubd parri pcr lapfum tcm- 

Eorisprxiudicctur, &hancopinioncm tcncnt lac.dc 
.auen.Cyn.Dar.col.fin.in fi.Bal.in i7.oppoiit.Albcri. 
num.S.Saivcntim-io. Pau.dc Caftro, num.S.Corn. 
lub num. t f .Alcx.num.rS.Cur.iun.num. i p.ijgnorol. 
dcilomud- nu. 45. Pct.dcBclbpcr.num. 10. &Ioan. 
Igncus, num. 5 s».in 1 j.C.qui admitti, & candcm opi- 
nioncm fcquuntur Bar.num.6.& Arer.col.pcn.in 1. is, 

2ui hxrcs , col.fi. rfdcacquir.hxred. vbi lal.num. t 4. 
icithanc opinioncm indifterenrcr omncs probare. 
Bar.inl.lcruus.f fi.fT.dc bon.porlei'' & hxccftcommu 
nis & rcccptaopmio , vc tcftarur Corn.in d.l.j. & cam 
etiam lcquuntur Imola in Lfi pater.fT.de krrcd.inltir. 
cSc .Sodin d.1. j.fTdc vulg.& pup. vbi dici t hanc clle ma 
gis communcm opinionem , & harc coramurus con- 
clulio probaror his rarionibus . 

Primbper tex.in dJ.h.f.iimihq; modo, ctim llc in- 
duccdo.lnciuliovnius,dtcxcluiioaicerius.l.cumprc- 
tor.fT.de radiccnonnc , extra de prxhimp. lcd ibi di- 
cir Impcrator, hxcquxfnpradLxir, 10 vjs caiibusob- 
feruandafunt , quibusdilcordiaintcr pacrem&hliii 
vertitur,crgo in ah js calibus hcc obicruamb no funt» 
quarecum in tcrmmis nollris inter patrc & fihum di 
icordia non lit, non erit locus difputationi d.Lh. Ncc 
obftar li cum Zuccardo in dJ.j.num. 1 4 .dtxensqubd 
difcordiaibi accipitur,quando patris & rilij voluntas 
in vnum non conucniunt.d J.fi.$.vbi autcm m yntim. 
& vtiquequ.ido filitts pautur labi tcmpus ctus volun- 
tas non diciturconucnirc in vnum cum patns volun- 
tate, qut vuit adirc hxrcdiratcm . Relpotidetur qubd 
hoc non admitttt vcrbuin , diicordta, qux contradi- 
ciioncm cxprcibm , & cxprclbm contraucntionem 
fignificat.vtcolhgiturcxLcu patcr.)'.dulciliimis.rLdc 
leg.i.&cconfucttidinis.OTradeconfuctud. & ncca- 
muspercmcndicntaftirfragb, qubd hoc volucritii- 
gnificare tcx. colligirur cx pluribus partibus illius lc- 
gis, flcpnmbibi, patcr adirc fiiiumfamihas inrcgrc; 
xtaris compclhcur,&illcrccbmandum, &cSccun- 
do ibi.in $.linauccm in (ccunda,vcl pacrc volentc ipfc 
rccbmauici&c Ncc obftat di&us $.vbi autc in vnum, 
quiadebcc declarari cx fupcrionbus,vr proccdac qua 
docxprcfse invnumnon contienic patrts & filij vo- 
iuntas, nonautcincomodotacito, cum vnaparslc- 
gis alteram dccbrct . 

Secundb moucntur, quia aut dicimus natrem ifto 
cafiiadmitucxpcrlbnapropria, nuila habitadcpcn- 
<ienriaafilio:aucverbdirimiiscu admicci habicadc- 
pendetia a filio, quali in locu filij fubrogatus & fubfti 
tutusdicarur, fidicimus patrcm admittiex pcrlbna 
propria, nulbhabira dcpcndcnriaanlio, hocefl fai- 
lhm, quialcquerecur qubd mortuofiho, cuidcbca 
citbonorupolldlio, fcu rclicb hirechtaj , patcrcam 



agnofccrcc«:.^dlrcJx^r^d,cumntllJamarilIOl^cpcdcn , 
tiam habeat, fcd conlcqucns cft fallum.l. li infann.C. 
dc iure ddibargucndo a Ipcciali, & rradunr Riccard. 
MaLBarr.&ahj m l.fi. in pnn. in l.quxft.C dc bonis, 
quxbbcr.ergofollura cll etiam anreccdcns. Si vcrb 
didmus patrcmadmirti tanquam lubrogatum in lo- 
cumfilij, vtrcvera admitti vidctur.vt colhgittircx 
d.$.fimibq; modo, &hocquoq; ellcnon porcft, quia 
fubrogario in locum altcnus iicri dcbet mtra tcmpus 
cormicittumei.incuitislocum faCca cftfubrogatio, 
cum fubrogaruscclcatur vnus cv idcm cum eo, m cu- 
ius locum lubrogatur . Lfcruituri j.li lublatam . rt de 
leru. vrb. pr.rd. qucm tcx. ad hocallcgat Alcv. in con- 
fiL i78.1ib.i.vbictiamaddiiLitl.iicutinannos, in 1. 
rcfpon.rt qucmad-lcTuit.admit. facumt ca.qtia- tradit 
Bar.in l j.$.hi,quibus.h\de leg. 5 .icd rcmpus conliitu- 
tum filiocbpium lam cic.vc pi xhtpponimus.crgo pa 
tcrinciuslocum non poteit iubftitui adadcuntbm 
iltam hxrcditacem filio dcbtam . 

Tcrtib,& vltimbjci: tnclius moticntunquia vhi di- 
ncrfa cft ratio , lbi quoquc diucria cilc dcbcr iun> di- 
ipoi*ttio,^rg.LaTicio.lf.dc vcrb.oblig.Ladigcre.Ji.qua- 
uis.rf.dc itirc parronatus,cum limtl. lcd ihucrfa clt ra- 
tio mtcr exprclbm & tacttam rcpudiationcm m pro» 
poiito, vc nunc dicarmcrgo diucrla quoqucdcbcr cile 
luris difpoiitio . Minor probacur, quu quando fihus 
exprchcrcculatadue harrcditatcm, &olim fcqucnti 
io gradu nihil acqutrcbatur, & hxrcdiras ilb non dc- 
rercbatur, quia exprclla filij rcpudiauo non noccb.it 
parn.Lis,qui ha7rcs.$.fi.tT.dcacq.ha7rcd.&ideo no mi- 
rum ii ius inductr.vt hoc cafu filio rccabnccpohic pa 
tcradirc, quianullialijcrardebtum iusadeundi.vcl 
agnolccndi bonorum pol1d1iunem,>tdixi:il'ciquan- 
do filius cxchifus.eft tcmporc, tunc ha-rcdiras ld]ucn- 
tibus in gradu dcfcrrur, & is uisadcundi hxrcdicatc, 
vd agnolccndi bonorum polldfioncm acquiriuir. §. 
cum 1g1rt1r.lnftit.dcbon.polL & ex hocdiccbarur po- 
ftca criam hoc patn prxiudicarc. l.rin. fl.quis ordoiu 
bon.poilcl.leruct > &hc apparctqubd dtucriacft ratio 
intcr cxprclbm &tacttam fUij rcpudbtioncm, quarc 
non potcft dc vna ad albm ilbtio ficri . 

Ethocprocodiretbm, quadoconlbrctfilium ma- 
licioscpcrmilillcliibi rempus,vt patri prxiudicium 
affcrret.nam cius ncsTligcntiaetiam patri nocet, ita te 
ncnt Dccin iccunda lccr.num.1;;. & m vlt.num. 1 o y. 
& Zuccar.num.50. cum fcq.in d.l.j. Cqui admitti , & 
Poht.in trad.iubft.vulg. mihi fol. 1 1. & mouctur hac 
rationc quiaqubdquisfincfraudeinahcnumprariu 
dicium rcptidiarepotcft, cum fraude rcpudiarcnon 
prohil>ctur, vtcil tcx.111 l.quod autcm , in prinJEqua* 
jn Batid.crcd. icdfiliusfincanimofraudaihpotcftpa 
tri praiudicarc, non pctcdo bonorum poiidiioncin , 
lcu non adcundo harrcdir.uc, vt fupracum Dod.com 
munitcrconcluiimus: crgo porcrit eriam codcm mo 
doprxiuchcarcadhihica fraudc&mahria, & itacr;o 
rcnco,hccccdtrarium tcncanc Bar.Raphacl Comcnl. 
Roman.Alcx.& Ial.num.;9.inl.is,quihxrcs.ii.fi.fi!de 
acquir.hcrcd.Imob in Lli patcr.fEdc h^rcd.inltiruen. 
Alex.in j.noMnl.j.Cquiadimtu,&Soci.inLj.num. 
17. in finc.fT.de Tulg.&pupil. ithStn"n4 tTwniwrjTp' t 

Et nou, qubd hoc ctiam calii pater no poteft io in- 
tcgrum tcfticutioncm pcccre, prouc Zuccard.in d.L/. 

num.14. 
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num. 14. tenet, & ratio cft : quia fi diccrcmus patrcm 
hoc cafu cflc rcltituc.ndum 111 intcgrum , icqucrctur , 
quocl maior cum altcrius prxiudido ad lucrum rcili 
tui poflct , qnia iltc patcr ad luctandam fucccflioncm 
cu m p rxi ud i cio cnru m, qui bu s lapfo tcm porc dda ta 
«.!:, in integrum reftirucrctur . fcd conicqucns dt fal- 
lum , cuiia maior ad lucrum cum alicno prariudicio 
rcititui non dcbccLfcicndiiin , vbi Bar.tfcx quib.cau. 
maior.Barc.infercns ad quxftionem in Lj. in j.q.Cde 
annali cxcen & ibi Bal.num.8.crgo falfumcft&antc- 
ccdcs.quod hoc cafu patcr reftuui poflit , & ita tcnco 
JiatSapiaind.l.j. nuin.16. contrariumtcncac. 

Tcrtius,& vltimus cafm cft,quando filius icicns fi- 
bi ddaum bonorum pollcflioncm , vcl rcliclam lu - - 

17 rcditatcm.nonpotuitpatic-mccrnorarc: f nunquid 
fi tilius non pcticrit bonorum pollcflioncm , vcl non 
adiucrit h.Trcdiutcm, &lapfiim lam fit tcmpus pctc- 
di, patii iuo prxiudicium atrulillcdicatur I Et in Iioc 
cafuomifla difpiirationc, &concJu(iuc proccdcndo 
icnco, quodpam nuiluin prciudiciumattuliilcvidc- 
tur, & ita tcnct ZuccarcLin d. I.j. num .7 o. & inouctur 
haci Kioncmam.vtdidmus, quodtLl.fi.C.dcbonis, 
qu x libdoquatur ctiam in raciu repudiationc, aut io 
lumin cxprella: fididmusea loqui in racicaquoquc» 
vriqucresnonhabctdilhcultatcm, quiafihj ncgiige- 
tia patri non prxiudicabar.cum exclulo iilto patcr cx 
calegcadmittatur:ii veiodicimus, qu6dd.l.fin.niiul 
immutcrcirca tacitam rcpudiarioncm, fcd lolum vi> 
dicct hbi locum in rcputhationecxprcfla,vtiquc iure 
antiquo non tnutato non pra-iudicabar parri hccfilij 
negligcntu. Lfin. ff quis ordo in bon.pollcil.(cruct.& 
ttaconJudo, hcetconrrarium tcncant Saly.num.z 1. 
Pau.dc Qi[tro,num.7. & Alex.num. 1 4. in dXj. Cqui 
admitti,& Alcx.in Lfi. vbi Fulgouusrdmquiccogitan 
dum.C.dc rcp.bon.poflclL 

JEx prxdicbs igitnr conftat, an flante communi 
opinionchmitatio fuptadicu vcra iic,& in cjuibus 
Cafibus proccdar. 

Etiuxtacam dubiratur, nunquidifta communis 
conclulio proccdat ccontra , poncpater cft iuftirucus 
hxrcs , & iibi darus iiibftitutus viugatis: poncquocJ 

1 8 patcr rcpudicc, t nuquid admitut fiiius cxclufo fub- 
ftituto pcr illain l.fiu. & hoc cft nouum dubium lafo- 
nis,&omilladifputationcconcludcndumeft, filium 
fubftitutu non excluderc, prout Ripain d.Lj. nu. 1 48. 
tenct.&probatur hisrationibus,&primo: Commu- 
nisfcntentiacftquodpatcr non tranfmittat lixrcdi- 
tatcm a qua fc abftinuit ctiam ad fuos hxrcdcs.Rom. 
Alcx.& la(. in Lquilcpatris. C.vndchb.crgominus 
tranfmittct h.rrcditatcin , maximcextranei rcpudia- 
tam co viucnrcinfilium. 

Secundo.nam crubdcitlexfilios corrigcre facbun 
pacris.l.isqui.rT.dc rur.&cur. &unto magisdtccdum 
cftin tcrminisd.l.fin. cumiliadilpofitio fitcciamin- 
troducu ob rragibtarcm xratis, quam paccr fupplcc . 
dXfin.f filius autcm, crgodiccndum eft tcrminos di- 
cbrLfin.non lubcrclociim in filio, quandopatcr hx- 
resmftitucus h.rrcdiratcm adircrccufar. 

19 Tcrtiaprincipahscondufiocit,tanfiIio mormo 
anfcaditamh.rrcdirarem t paterpoflic adirc cxclufo 
fubihtuco > &Bartind.l.j. ccner, quod patcrcxcluda- 
tur . qucm ibi fcquuncur Alcx. Iai. Ripa , Sod. & aJij 
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Docbcommunircr,&candcm opinioncm ccnec Cyn. 
BaLI'au.de Caftro, &ah| communircr in d.l.hn.Cde 
bonis qux liber. BaltLin 1.1 1 infantLC.de mrc ddibcr. 
lmolain d.Lfi pacer.tT.de hcrc.inib.Rom.Bar.&: Alcx. 
in 1. is qui hxrcs, in finc.ff.de acquir.hxrcd. & hxc cft 
communis&rcccpca icribentium fcnccntia, quxcx 
pluribus probarur . 

Prim6pcrcex.ind.l.li infanci, eam lic induccndo. 
Jpccialc eftibi in hcfcchtatcddauinfanri.vtii inrans 
moriatur hcrcdiucc non adita,patcr admitutur. h cr 
go ibi fpcciaJc cft.crgo in concranum cft ius commu- 
nc . Huic ccxcui rcipondccur, quod ibi ipc laiios cft , 
quod infans rranlmicucillam hcrediutcm unquam 
quclitam, vt ibi exprefsc rexdicic,&limihccr I , cciah- 
usihiusLconiiftitin tranfmiflionc, quxfit pcrinraa 
tcm in patrc ranquam in hxrcdcm iplius inrancis, ic- 
cundumglof. communitcr approbatam ibi. (ednos 
loquimur,qtiandoagiturdclu.rcdiu te.no ranquarn 
quxiita, icdtanquam quxrcnda, prour lcquiturrex»- 
in dl.fi.f j.&dcclarat tcxcus in Lli quis hhuui.j. j.lf de 
acquir.ha:rcd.& linulircr dubiutio noltra lcat, an pa- 
tcriurcpiopno, tanquam immcdiatus hxrcstcflato-i 
ris.qui hhuin inftitticTat, poflitaduc nvirtno hlio.ii- 
cutpotdJtihorcpudiantc,&lic rcx.non loqmtur in 
tcrmtms noitris. Vcrum ruanimaducTtas,qu6dltccc 
\\x rciponiioncs iint fubtilcs,tamcn iftc tcx.bcnepro- 
bar.nam , quadoloquiturdccoqui icptcmannos ex- 
cdTit,& maior dt infantc dicit, quod ca oblcruari dc- 
bct,quxvcteribus lcgibuscontincntur.icd veteribus - 
legibus contincbatur, quod mortuo fihopatcr hxrc- 
diratcm adire non potcrat , cuin tunc iuflui patrts, vc 
filius adirct nccdlanus crat. Lfi quis milu bonx $.iuf- 
iiis . rf. dc acquir. lixrcd. qui liillus addlc non porcft v 
cum filius iit mortuus: crgo mortuo co qui maiur cfl; 
infantc, patcr hxrcditatcm dli ddaumadirc non po • 
tcft.Ncc obllat li dtxct is cam cot rccum cllc per d.l.ri. . 
quia vltta quod l'au.dc Caftro in d.Lli inhinti , cotra- 
rium dicat, hocctiam probarur , idcft quodd 1 fin.ia 
hocd.l.ii infanci, non corrigac, pcr <LI-hn.$.limihque 
modO) induccndo cam in vcrbis ilhs, & hxc quidcm 
in ijs cafibus obfcruanda . 

Seatnd6moucnturper l.z.Cad Orfician. vcrura- 
iftc tcx-non loquitur in cciminis nollris, cuni ibi ma- 
rcr morrua fucric ab intcftato, & pcr conlcqucns nuJ- 
Jusfihjspcr matrcm fucritcLirus lubftitutus. 

Tcrtio moucniur, quia quod patcr pofliradirc hx 
rcdiutcm rcpudiatam cft fauorc iplius fih; inibtuti : 
nam li patcr iit hxrcs, ipfchlius c|uodammodo repu- 
urur haTcs.I.liccr.$.patronos. if.de vcrb.lignif.dicitur 
enim quaii dominus viucntc patrctj.lui. Inibt.de hx- 
rcd.quaht &dirfcrcn.&hinccft,qu6dxftimupatr»s, 
dicitur xftimum filij, (ccudum giol in Li.C.quixu- 
tc fc cxcu. lib. 1 0. & hinc eft.quod quicqtiid parat pa- 
tcr.parat filio.l.niiul. %.). t£ dc bon.hb. prcfiimit.n.lex>' 
quod patcr filio rcmlantcadnindo iuTcdicatcm, cc- 
pe.-it bonum confihum pro filio fuo . 1. li filius . C do 
pacr.poccft.fed hxc rario ceilar mortuo lilio, crgo cel- 
larcctiamdcbctdilpolitiod.l.fin. argum.Ladigcrc.ji. ■ 
quamuis.rf.de iurcpat.cum vulg. 

Qjiarto&vltimomouetur: namcum dciici.it iub- 
ftantia pcrfonx fihj , ex qua ius parns habct iundari > 
dcficu ctiam accidcns concernens pcrfuuam patfis» 

argum. 



DeSubftitutionibus,Pars Prima. 29 



-argumJ.cum filio.rfdek^.j.&pcxconf«]ucnsadmit 
ti ddrctfubftifutus. 

Hxc coinmunis conclufio pluribus modis decLv 
.10 ratur: f &primodccl.iratur non proccdcrc.quando 
niiusfacnskrrcditatcra fibi dclaum dcccflillct in- 
tra annum poft mortcm tclbtoru , quia tunc ad pa- 
trcm tranfmittcrctiis dclibcrandi. I.cum anriquiori- 
bus.Cdciuredchh. Vcrum hxc dcclaratio locum lia 
bcrct.quando tranliTiifliopotcntiorclIctfubftirutio- 
iic. &quiaJiipralaciirunchancquxrtioncmdirpura- 
ui,idcoadida,tiodfupradixi mc rcmicto, &cxillis 
patctctiam rcfolutio prxfcntisdcclarationis. 

ii Secundo dcclaratur non procedeic, f quandofi- 
lio clietddata hxrcditas afccndcntium, quam ad pa- 
trem cranfnu trit vigorc didrx legis primx . C. dc his , 
qui antc apcr. tabul. iiaincxcludcrctur runcfublcitu- 
nis. Vcrum prohuius dcclarationis relolutionc.dux 
fiiDtdccidcndxcondiilioncs, qtiarum primacft, an 
uanfmiflioqux fitvigorc diccvLvnicx habcat locu 
ctiam ad afccndcnrej : ldcft , an ad ipfbs ctiam alccn- 
dcntes tranfrailTioficripofrit.Etin hacqucftioncdug 
funt Do&orumopiniones, quarum primacftq> tranf 
mifliovigorcdiclrclcgts.cri.iad afccndcntes ficri pof- 
lit , & lianc opinioncm tcnct Glol.m d.Lvnica , quam 
vitra lac.Butr.& Bal.ibi plorcs fcquuntur. &cnmran- 
ncm etlc, affirmat Rom.num. 1 t . in Lventrc.ff.dc acq, 
hxred.& moucncur:quia d.Lvnica, licct in dcf ccndcn 
tibus titum luquatur, tamcn fiindarurin rationc m- 
ltitix,qux ratio nuliutforriusin afbedcntibusquarri 
ia dcfccndctibus, quiaafccndcnrcsplusdiliguntlibe 
ros,quam cconrra.Lilh qiiulcm.ff.cjilod mctus caufa. 
Cjfi. Inft ir. quod cum co.Clcf nctak in l.fi.C.dc pacr. 
Glofvulgaris,vbiomnr*,inl lrberiCdcinorF.ccftam. 

" Vcrum hxc rario non obftat : cuiianon folum d.l.vni- 
ca.fundatur in miJtiaJcd in aiia rarionc, vt ibi.liqui 
dem pcrimhgnum cft.&c.qux ratio, vtinfra dicc- 
iruis , locum non habct in afccmiciitibus, prout iti 
dcfccndcntibus. 

Etcum hxcoj inionullanitatur, vclrarione,vdlc 
gc.cui rclpondcri nonpoflit, ideocotrariaraopinio- 
ucm tcncnt IUtt.FuIg. Corn. &communitcrDo&.in 
d.Lvnica,&commtincmopinioncmeflcdicit, &cam 
lcquitur GuilicLde Bencd. in cKainurius , num. i j *. 
cxtra dc tcftam. candcm opimoncm fcquuntur Alcx. 
Tulg. Corn. & Lif. in Lli infanti. Cdc jureddih. Alcx. 
&Ufinl.cmancipata.C.qiiiadmirri ) Cyn.Bart.Ang. 
Salyc&Pau.dcCaftro in l.i.Cad Orfician. Fcrnand. 
Vafquius in ttact.dcfuccclfcrcat.hb. $ .$ .i. 1 . nu.167. 
&in rract.dc fucccf progrcfIu,hb.j.$.8.nnm.i o. Alex. 
inconf.85>,num.4.1ib.z.&Corn.inconl.i4<>. per ro- 
tum.in j.voL& hxc cft magis comunis &rcccpta fcri- 
bcntium fent cntia,cu qua cgo pcrtranlco, & moucor 
ex duobus . Et primo,nam quod hxreibras afccndcn- 
ti u m tran fmi ttatur ad afcedcn tcs, nulla lcgc dctcrm i- 
natun crgorcmanctindifpofitioneiiitiscommunH, 
argJ.commo«uflirae.fr.dchbcr.&pofth. & pcrconfc- 
ouervs rclinquiturfub rcgulancgariua l.vnicc.f.in no 
uifnmo.Cdccad^ollcn. Sccundo moucor,cafus cxcc 
ptus firmat regulam in contrarium.l.namquod hqui 
de.ffi.fr.dc pcnu lcgatxfcd pcr d.l.vnicam, dctcedcn- 
tcstantumtranfmittctiscxripiuntur, crgoincafibus 
non cxccptuatisfirmatur, pcrd.Lvnicam, regula in 



conrrarium,& pcr confcqucns luvrcdicis dcfcendcn- 
tiumadafccndcntcs non nanfminitur, cum non (it 
cafus cxceptuatus a rcgula. & maior cft ratio in delce- 
dcntibus tranfmirtcntis.quam in afcc:idcntibus,ar>;. 
Llcripto. rT.vndc libcri, iuncta 1 nam & fi.ff.dc inofhc- 
tcftam.ctcnim aim agrtat de hcrcdirarc tranlmitren 
tU,faliusrranfiniitentisfauorconlidcratiir, nnn ctia 
primidcriincti : fcd rilius rranfmirrcs magisdihgir fi- 
liosfuosquim parcntes, crpomaiorrarioclrin tranf 
millionc ficicmfa in fuos dcfcedcnrcs, quam in alccn 
dcntcs:&hinccft quod in dicia l.vnica,nulla fit mcn- 
tiode tranfniilfioncinalccmlcntibus.fcdiolu in dc- 
lcendentibus , & proprerca non dcbct ticri cxtcnlio , 
lumquiaadcalumminorcm ranoncm hibcntcnun 
quam fit cxtcnho.tum ctum quia vcnlimilc minime 
cft.qilmperatorin d.l.vnica, oblinis cllctdc parcn- 
tibus , ficq; fi voluillct dixillct. Lvnica. $. finautcm ad 
dcfidcntis.Cdccad.tol.Prctcrcatcx.ind.l.vnica.con 
lidcrat dciidcruim cius dccuius lixrcditatcagirur, 
vt patct ibi ,aducrfus atiirum , vd proauirum dcfidc- 
rium. cft.n.dclidc:ium alcc ndcntis, quod eiusbona 
deucniantin dcfcendcntcs.l.fcripto. fT.vndelibcri , & 
Lnam&liparcntibus, m prin.ft.de inoflic.tcftam.fcd 
non cft dclidcriuin afccndcnris,qn6d bona fua dcuc- 
niantadparentcshbcrorum, qm (ibi nonattincnt ni 
fi iureafnnitatis , qux rcgularitcrnoncfk in confidc- 
rarionein matcriafucccinonum.Lritrrco, &l.aflinita 
tis.C.commun. dc fuccclf quinimo non cftdcfidcriu 
libcromm , quod coru hxrcdiusdcueniat in eorum 
afcendentes, dicwLnam & fi parcnribus, in princ 
crgo d. I. non habct locum in rranimiflionc facien- 
da in altrcndcnrcs. 

Exrefolutionchuius coclufionis conftat declara- 
lioncm fupra facti vcram no cflc: fed dato & no con- 
cctlo , quod hxrcditas dciccndcntium tranlmiTratut 
adafcendcntcs, dubitaniran iusiftius tranfmiflioms 
potcntiusiif,quamius fubftitucionis?&onulladilpu 
tationcegotcnco, quodhocincafu fubftimtio prx- 
fcranir rranfmiflioni , prout tenet Bart. in 1. vcntrc. ft. 
dc acquir.hxretL&moueor hoc fundamcto. Quorics 
ncccxprclfi, nec prxfumpra tcftatoris%-oIuntas rcpu- 
gnat , a fiqnificarionc & pi opricratc vocabuli non clt 
rcccdcndutnJ.non alirer.rLdclcgat.j.&vbi in vcrbis 
nullacftambiguiras , non cft admtrrcnda voluntatis 
difccputioilalieautillc.fcum m vcrbis.fi. dclegat.t. 
fcd in quxftionc noftra proprictas & fignrficatio ver- 
borum eft , quod fubfbtutus adrnittatur : nam verba 
illa.fi hxrcs non crit, pcr cafum morris non verifican- 
tur, quia vcrum cftdiccrchxrcdcm fcnprnm hxredc 
nonclfc ncqucji. in pcrfonaipfitis hxrcdis inftituti 
controucrri polfnnr,quiacontrariacondiuo,fi hxrcs 
cnt, in cius pcrfona no vcrificatur.l.qui liberis.$.hxc 
vcrba.ff.de vidg. AcpapiL crgoin quxftioncnoftraab 
ifta proprictarc& lignificationcvocabuli, & fic quod 
admirrarur fubftitutus, noncftreccdcndum. 
1 1 Tcnio dcclaratur non proccdtTc , f miando parcr 
in virainiunxillctfilio , vradircr, quialtnon adiuir, 
porcnrptcr comorttioadirc, &pcrconfcqticnscx- 
cludcrc fiibftitutum , ita tcnct Bald. quem ibi Pau. dc 
Caft.fequitur in d.Lfi.in prin.Cdcbonis,qitxhbcr.& 
idcm ibi tenct Fulg. & cadcm opinionem renct Soci. 
in d.I.j.lub num.i8. in vcrlic.fcxtohmita . & moucn- 

rur 
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tur prim6 per tcx.irtl.no iuftam.Cad Trcbcl.Sccun* 
d6 moticntur.nara ii viucntc patrcrihus nonadir, 
vidctur in fraurlcm parris diflerre, & pcrconlcquens 
vidcrur rcpudiarc, arg.l.rccufai i.rhdcacquir. hxrcd. 
crgo tonc idco patcr porcft adirc, vr in cLl.fi. in princ 
probatur.Vcrurn hxc dcclar.ttiolocum non habcrcc, 
cjiiandovirtutcdiclxLfin. pcr patrcm (ubltiriicus cx. 
chidcrcrur.fcd cum fupra nos conrrariu rcnuerimus , 
hxc dcclaracio rcddicur ralla: & hincdt quod Rom. 
in l.is , qui hxres . rfile acquir.hxrcd. valdc circa hanc 
limirationem dubitabar, & moucbarur bonaracio- 
nc.rorti quiacxtali mllii nullum uiscaufari potcftin 
pcrionapatris.tumquiahodic in aducnritqs iullus 
non reqtitricurjVtind.l.fin.iiiprin.probamr.&dccb- 
ratfiald.in Ll in i i.oppoficionc. C.qui admirti, rum 
etiam, quia ralis lulliis morrecxpirauicJ.quialicna.$. 
fi is,qui.fF.dcacquir.hxrcd. 

aj Quartodcclararur non proccdcrc, fqiiando filius 
non cflcr morruus, fcd cllcr 111 articulo & puctomor- 
ris:nam runc patcr adirc potcrir.ira tcnct Ual.ind.Lrt. 
in pcn.quxft.qucm fcquitur Rom.in l.is.qui hxrcs,tn 
$.ncquc filius. ffdc acquir.h.rred.& moucnciir ifli pri 
m6, namquandofilius cftcxclufus, patcr hxrcditace 
adire potdtd.l.fi. fed quando filius dc in vlcimo mor- 
risarticulo didcurcxclufus,cum tunc hxrcdicatcm 
ailircnon p.jffir , gloi.ini.fi.tf.quandudtcslegaciccd. 
crgo pacer hxrediraiem adirc poccric. Ncc obfbt fi di 
xcns,qu6d tLl.fi.lociim habct in repudiacionc cxprcf- 
b& non tacira, nam illa benc prxiudicac pacri, vc fu* 
pradixtmus: crgolcxilb, cii loquacur in rcpudurio- 
nc exprdla per filmm btb, non dcbct exccndi atl ca« 
fum,quando fiiius tacitc f uit cxclulus. Refpondcnu* i 
nam hcec repudiatio cxprcfla non noceac patn, fed ta 
cita fic, illudeftidco, qutaliahcerdiccrcmus inducc- 
rctur legum corrccho,quiacorrigcretur L{.C.qtii ad- 
mitti.quod non cft diccndum. fcd in calti noftro non 
icpcricur,i]>corrigatiir, crgotacitarcpudutio rtlij pa 
tri non noccc.Vcrum hxcrcfponlio nidlius cli morae 
ri, cum tacita repudiatio om.n no noccat parn , & dJ. 
fin.locum non liahct, nifi in cxprcfla rcpudiationc,& 
iicquido diicorducftintcr patrem & hhum : & pro- 
ptcreacgo ceneo cocrariam opimonem quod hocin 
cafu patcr athrc non poilic.prour cenent Fulg.& Alcx. 
in d.Lis.qui licres. $.ncque filius.&moucor tum quia 
d. Lfi.tocum non iubec lbnre f ubiciruco, prout fupra 
conclufumfiiit, tumcciam moueorperilbduo fun- 
damcnta quc fcci lupra 111 fccundo cafu (ecundx lnni 
tacionisfccu:id.i - conclulionisprincipalis,quxomni- 
no ftringitnrconrraopinioncni Balru & Roraani . 

14 Qumto dcclaramr non proccdcre, fquaudo filius 
mortutis fuillcc ralitcmpore, quopatcr fuillct rclc- 
garus , qui proptcr rclcgarioncm non potuifict lilio 
adircvoicnticonfencirc, quia tunc pater rcftiruitur 
polt mortcm hlq.vt adirepo(iic,& fubfticucum cxclu 
dcrc, ita tcnct Ant;.inl.(iquismihi bona.$.iu(Iiim.ff. 
deacquir.hxrcd-Verum hxcdccbrario mihi non pla 
cet.tum qaiadJ fin. locumnonlubctfbntcftibltitu 
to,tum etium quiahodieiufliis parris non rcquirirur 
& .ibfquc co filius hodie hxrcdirarem adire porcft, vt 
probarur in d.Lfin. vndc cum filitif. hxrcdirarcm adi- 
rcpotucrir,& noadiuit.cenlcmr tarirceain rcpudiai- 
ir, arg.Lrecuiari.fT.dr acqrar.hrrcL kd ilLh.iii tucita 
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rcpudiarionc locum non haber,vt fupra dixi:crgopa- 
tcr poft morrcm fili) in cafu noflro hxreditaccm :.<{;- 
rcnonpotdl. Prxtcrca pcr mortcm filq Itiblticutus 
odmicri poceft, crgo ifle qui erar rclcgatus in pratiu- 
dicium lubfticuti non rdlicuicur.c quamuis,dere- 
fcnpc. fib. 6. & fadt dicTum Balth in Lfin. num. 5. C. 
dc lcncen. paiL 
i( Scxco dcciaracur non proccdcrc, fquandofihus 
fuit conccmplationc patris inftirurus , quia rucctiam 
fiho mortuo poflcc hxredicacem adircita rcnct Bald. 
in Lfiliobmiius.fl.de cod.& dcmon. & ratio efl,quia 
cum hxredirasfihoparris contcmplatione fueritreli 
ct.i, vidcru r dircdc con fcrn in perfona patris, & idco 
dc pcr fc rccia via hxrcditatcm adi rc porcft. rLLfihofa 
mtlias.Li.um ahquis.Cdciuredclib.Lfi. C.dc vfufruc 
LfidcicommilLi. Sj.picrunquciT.de leg. > .& L f cd fi plu- 
rcs. $an arrogato.rl^lc vulg.& pup. & hxc cft vera dc- 
cbratto, cum conflet mentcm tcflatoris eile, patrem 
veliciubflirutoprxfcrrc, &idcocius mcnscftattcn- 
denda$.d'fponar, Aurh.dc nupc 

16 Sepcim6,& vlcimo declaratur non proccdcrc, fqn 
fihuscflctiufans.quiatunceo mortuo ance adicam 
lixrcdicatcm paccrpollctadire, rta tcnet Sod.in dJ.j. 
iiibnum.aS.&invcrfic. fccundoiimira. &rariocft> 
quiapcradirionem hxrcditaris excludirur fublfitu- 
tus.l.poft aditam.C.dcimpub.&alijs fubffir. fcd hxre 
ditasinfanti dcbta tranfmitrirur adpatrc ranquam 
aduam &qticiirain,vt rradunr Pau.dc Caifro n 11111.4. 
Alcx-num.?. bf.ntun.4. Am;.coLi. in princ&Corn. 
num.7.111 d.Ui inbntLC.dc iutc dchber.crgo pcr pa* 
ucm cxcluditur fubftitucus. 

S V M M R I V M. 

-L» * u u. . n , i jgt- t iaJT 

1 Monafierinm^an poffil adire exclufo fnbfliiuto,monacho 

mfiltuto rcpudia»te,^r nnm.d. ®* t 

2 Hxreditas delata monucbo, an mmeiiati deferalMT 

monaflaio. > 

3 Monacbus filio,an feruo defuiparetur . 

5 Dcclaratio ad l.quod maior.ff.ad munidp. 

6 Morutcbo infiituto notentc adire , an monaflerium cobu 

uito idire poQtt . 

7 Indubijicpiniombuiiudicandumefi proecclefia. 

S Monacbut decedent ante aditam hareditatem , ius 
adtundian tranfmittat ad monajlerium , & nume- 
roii.gr ic". 

9 Extintij perlotu principali, extin^uitur accefforii . 

1 0 lus adcundi noa cfi proprii ius,fed qutdam facultat . 

1 1 Monacbus fciens bttrcditatem ftbi delatam, & intra 

annum decedens, ms delibcrandi ad monailerwm 
tranfmittit. 

1 1 Monacbks ius adcundi eo mortuo ad monaflcrium 
tranfmittitfft monacbus malitirst ncglexit adirc^. 
1 4 In monacho^m confcruentur iura fuitatis . 
I 5 Monatbus^anlibereturdpatriapoteflate^f, 

1 7 Monaflerium loco iiberorum ipftus monachi babctur. 

1 8 Tranfmiffio , auam faciimonachus dc btreditate non 

adita,pofl eius mortem ad monsflcrium^tn locum ba 
beat flaute fubflituto. 
1 p Monaflerium in cafibus, in quibus monacbus nm tranf 
mittit btredhatem non aditam, an fc refliiuiaduer- 
fus non aduioncm monatbi pttcre pofjit . 
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20 Lsfio f-iflo contmgcnt r.on cjuf.it rcslitutioncminin- 

tegrwts. 

21 Htrti minoris nou adcuntis non poteft in iutcgrum rc- 

flttntionem pctcrv , & nttm. 22. 

C A P. VII. 

Vartaprincipalisconcliifioclt, fan mo- 
nacho inflituto rcpudunrc, monailc- 
rium poflicadire, cxclufb lubllituco? 
Pro relbluuonc hunu qadhonis,ac om 
niuni rcrum qux eirca hic quxltioncm 
a Do*5t.difputannir, iix rcfolucdx & dilpurandx liint 
qtixilioncs : & prima ctt , an hxrediras delata idoiu- 
clio, iramcdutcdcfcraturmonaltcno, adco quod 111 
aditioncnon requiratur f.ui im mo.nclii, an verb lit 
ncccllaria admo mnnachi? Sccundaelt,an monachus 
ttquiparecur fiho, vcl (cruo ? Tcrriadt, an moiucho 
nolenteadirc, monaiicnum co inaitoadire pollit? 
Qiiarraeft, an monachus decedcns antcaditam hxre 
dicarem ius adeundi tranfmittat ad monaflerium ) 
Quinca & vitima eii, an in calibus ln quibus nb rranf- 
mitrie, poflit monaltcniim pctcrc fc relbrui aducrlus 
non adirioncm monachi ? &cx rclacione aftaru qtxx- 
ftionnmdcclarabirur, an&quando cxdudatur fub- 
iiitutus pcr monalterium . 

Erdeuentcndoad primam concluuonem, rircaca 
dux tiinc pnncipalcs Doctocu opinioncs. f Qiururn 
pnma dt, qubd hxrcditas delata raonacho>im raedia 
tc dcfcratur monalKrio , adco qubd m aditionc noa 
rcquirirur hictinn munachi . quarn opmionem tence 
lnnoc.Ioan.And.Ant. & Abb.incinpcarfcntia, extra 
de probat.Imoiain dJ.li patcrfamilusAdehcrciiin» 
ltituen.Pau.de Caft.in Licgatum.ftatelcg.ifbancucus 
dc Rampo.in l.poft aditam.C.dc impnb.&alqs lbbft. 
Imola, Alex.num.ii.cnm (cq. Rip.nu. 1 toi: Aicuc 
nnin. rx. in Lj. ft!dcvulg.&pupiLGuihcLdeBcncd in 
cRaiuuruis , cxtra dc teftam. m matcriavulg. fubllit. 
mtm.80. Cou.ir.inc.f.num.xt.dcrellani.Cvn.Fran. 
Tigr.& flal.in l.Deo nobis.C.de eptfc.& clcr. & Ango* 
lus in LPapinunus, in prin. ff.de inorf.idbun.& hanc 
cjtidcmopinioncconlulcndo tcnctlttl. incont.494. 
lib. t. Corn.in conf.88. lib. x. vbi hanceuecommunc 
opinioncmCanonifurumaflirmatRutnjncol.xor. 
num. 1 .vol.j. Ang.in conOo 1 . &in conf.i t j.& Felvn. 
in cex rcfcnpto, cxtra dciurciuran. Ft moucntur ilti 
cxpluribus. 

Primbpcrtex.incnondicatis,&cnolo. t x.q.).& 
pertcx.inclircligiolus,dcdcCt. in 6. Hisiunbusrc- 
ipondetur,qubdbccr monachusnon habeat ncque 
vdle, ncque nolle, raracn id linc bcetu fupcrioris in* 
tcliigitur , cum lupcrions tamen licenrudicittir vel- 
lc&nouehabcre, vtprobacur uuicamnon dicans,& 
fic voluncas fimphciccr non rclidctpencs monaftcriu 
non ouidcraca vuluntatc monachi : nam licut fcruus 
non habct ncquevdic, ncq; nolle.Lvcllc.ri.de rcg.uir. 
&camcndominuslicutnon poreft vellc linc (eruo, 
iranccnollcloIusXispotcft, iuncuLqui inalicna,in 
prin. &Lis,qui hxrcs.$.neq; ftltu&n.dcacquir.hxred. 
ita enam Abbas non potdt vdlc, neque nolle line mo 
nacho. Przterca dicta iura non vidcntur habcre locu 
in rdpicicntibus pcrloru iplius monaclii,.vt tupci ioi 
muu j . f 



expedircilla folus poflir: nam fi mnnachus cft elcctus 
adahquam digniutrm , non poterit liiperior illi elc- 
ctioni allcnrircvdrcnunciarc tinc conlcnlu iplius 
monachi, Imolainc.Raimiiiiis, cxrradcrdum.Scd 
hxrcditatis adirionon fblum conliftitin voluntare, 
fcd ctiam in facto.vt clr caf iis in Lpr^ harredcin prin. 
tidc acquir.h.TredA'dicitur tusanncxum &colixret 
pcrfonar infht u t.v , & lic rdpicit monachi pcrfbnam, 
crgo monallcrium nopotdl ilii adirioni harciitatis, 
ncq;allcnrirc,ncq; dilicnrircfineconlenfa monachi 

Sccundb mouciirurper$ illud, A11th.dc monach. 
vbiprobatur,qubd polcingicllum monaflerij,mona 
chusnondicitur aliquam rcium adminifirationcm 
haberc. Huictcxtuirc(pi)dt-.is,qiibdprt>cedit quo ad 
iiiraiamque(iraexerceda,iuxralacqiiirittir.rl".dcacq. 
rcr. dom. lccusquoadnon qiiTlica , fvd quarrenda, 
prout clt ius adeundi. I.pretia rerum . fiad leg.Falcid. 
Prxterca reljxindcoir, lictt monachus non habcat ali 
quam renim fuanim adminillrationem, tamcn hrre 
«liratisaditio nondidrur ellcncqiie in adminrira- 
tionc, ncqucin opcra,vr probatur 111 l.aditio. fi.de 
acquiren. nxrcd. 

Tcrtibmauenturpcrtcx. incan. Ilatnmm. iS.q.j. 
vbiprobatur, qubd poflqtiam mon.ichuspcrpr.Tla- 
turam (bluitur a fubmtliionc monachattis,velut legi- 
timushxres paternam libi ha-rcditatem vendicandl 
potdtatem habct , iicct eampoflmodum rehnqucrc 
dcbeat monaftcrio: crqoacontrano fcnfu ex co tcx. 
didtur, quod antc tubmifTioncm monachanis per 
prxlaturam monachnsh.Trcditarem libi vcndicandi 
faculratcm non habet. Cetenim & luiic textui refpo- 
detur, qubd imo oppolitum probarc ridetur : nam ti 
tcmpore monachatus non cft libi hxres, eigo cfl hx- 
rcsmonaflcrio, &pcrconfcqucnsmonachus quxnc 
inonaitcrio.Prcrerea ilia dictio.fibi, intcrprctatur ibi 
pcrglofiddt, eccldixfux. 

Moucnturquanbpcrtcx. incan. fin. t9.q.vlt.vbi 
haberur, qubdmonachus,qui fuiringratusantcmo- 
nachamm non potdt cxhxrcdari. crgo patct,qubd in 
hxrcdiratc non fblu delata, fcd defercnda monacho , 
non contiderarur pcrfona monachi , tcd monaltcrij . 
Vcrum & huic rcxtiu reipddctBr, & primb qubd non 
dt authcnticus , &idco non potdtadduci ad decilio- 
nern caufarum, nam Jcgcs Dcaeti non funt approba- 
tx, niii fintcondirxab habcntcautlioriratem , Spcc 
in tit.dc allcgat. &difptu.<[.ri. & Canoniftx in cx. cx- 
rradcrclcrip. vndecumillctcx.dicaturclledcquoda 
libroNoucflarum, qucm pro auth.in fcholis non rc- 
cipitur , vtdicuntDoct.inaurh.hocamplitis.C.defi- 
deicom. illinon cltfidesadlulxrnda. Vcllecundbre- 
tpondctur , na pcr ingrdliim monaltcrij cxtinguitur 
ois labcs.quc ipum animam inquinaucrat, & idco cft 
qtibtl in^ratus poft ingrcllum monaltcrij cxlurrcdari 
non potdt . Vcl tertib & vltimb,quia nb (equirur ilta 
1 cquela , non potcftcxhxrcdari monachus pcr mgra- 
titudinem.crgo in adcundocius factum non rcquiri- 
tun nam licct quo ad illud non conlidcrerur pcrfona 
monachi, ramcnquoadaccum acquirendi conlido- 
randa cft,cu firactiis pcrfonalis, &pcrfoiu fcquatur. 

Qnintb&vlrimbmoucntur. lilud quodrelinquir 
turmonacho, indubio contcmpiationc monalierfj 
rclidum ccnietur . caius cft nocabilis in c. rcquilifli, 

cxtta 
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cxtrade rcftam. ergo monaftcrium finc faclo mona- 
chipoceftadirc, confcqucntia probatur pcr tcx. in I. 
filio.lf. dc cond. & dcmon. Huic rationi rcfpondccur 
duobus modis.&primb: nam d.l.filio , loquirurin 
lcgatis , &aiiud dt in lcgaris & ndcicommims, alind 
in hxrcdum iriftirucionibus:nahabcmus hocexpref- 
fum in infticutionc hxrcdis, qubd u fcruus cl t inftiru 
lus 00 templarioncdomini, quod ius adcundi refidcr 
in pcribr.alcruU.cum aliquis.Cdciurcdchb.&farit 
J. cum proponas.C.dc hxrcd.mftii.&rariodiffcreux 
cllc potclt , quia dns ctiam inuiro fcruopotcft legatu 
agnofcerc, vr probari vf in l.li poft.$.n.(Tquando dics 
lc«.ccd.&in Llcgarum.ff.de lcg.). iuncfarcgulal.is po 
tclt.ff.de acq.hcrcd.quod fccus cft in hcrcdiratc.dJ.cu 
prop onas . Vel fccundb rcfpondctur.nam datoq>do> 
minus non pollet acccptarc lcgatum ctiam inuito fcr 
uo,nili QQ conrcmplarionc domini fuiiict fvuftum, vt 
in dJ.fiho.umcn lccus cllct in hcrcdiutc.& raoo dif> 
fcrcn ric cftyjuia lcgata dan tur ctiam per coniccruras. 
Lnutu.tf.de leg. j. & : hitic cft, q» aliquando vni cft fcri- 
ptum lcgatum,&altcri dcbctur, ad qucpcrtintt accc 
ptio&rcpudiatio, vtprobat tcx.in liidcicomtnilla.!». 
mtcrdura.ff.de leg.t.icdhxredirasd. cctanondatur 
pcrconicchiras.feddcbcriii il!i, qui cxprcfscnnminc 
proprio , vel indubirabili ligno cft fcriptus , vcl voca- 
tus hxrcs a rcftatorcl.hxrcdcs palam, in pi in.rf.de tc- 
ftam. & Lquotics . §.t i quis nomcn . rr.de hxrcd jnftit. 
Vndc ctim dominus, patcr, vd raonaftcrium non re- 
periantur fcnpti.vcl vocari in tcftamcnto,non pollii- 
nuis diccreeos forcinftitucos pcr hancconiccfuram, 
<]ubdnliiis,fcruus,vcl inonachiis,fucrintcorum con- 
tcmplationeinftituti , pcr cofcqucns cis quxri dcbet 
mcdianribus pcrfonis nlij , vcl monachi, qui ruerunt 
oprclscfcripii a teftatorc. 

Vndccumfupcrioropinionulla, nccle^c, necra- 
tionc rundctur, cui commodc rcfpondcri non poffir, 
idco altcra cft opinio fupcriori con traria, quam com 
tnunitcr fcquunturLcgillx, vcccftatur Soci.inrLl.j. 
num.io.&ibi Ripa.num.t f i.quamopinioncctiam 
tcncn t lac.de Arc. Bar. & Ang.in d.l.j. Bar. in 1. j . ff.de 
cond.fur. in Lindc Ncrarius.ff.ad Jcg.AqiuLin Ltutor. 
fi. dcbon. pofl.&in puncfo luriscam fcquirur Imola 
in 1. patcrfamilias.ff dc hcrcd.inftit-& in C.Rainuhus, 
cxtra dc tcftatm & cftdcmcntccorum qui tcnct.mo- 
nachum leruoxquiparari , quoadacquifirione,quot 
infra rcferam:& hec cft conununis opinio Lcgiftarii, 
qttam criam tcncnt Bal.in prin. Infttr.dc vulcr. fubftir. 
FcrnancL Vafq. in rracL dc fucccll.' rdoiur. hb. l. $. 1 8. 
ntim. i .cum feq. Sod.in conf ri.num. t jj.voIum.4.& 
idcm Fcrnandus Vafquius in rracf. dcutcccfiprogrcfi 
lib.t.$.i6. niu4.&hanccommuncm &tutiorcm ch- 
dt Purpur.in l.fi.num. 1 9 1 .C.dcpacL 

Mouctur iiti n pluribus,& primb pcr tcx.in l.Dco 
nobis, in vcrlicfin v«rb.C.dc cpifc&cler. vbi dicitur 

3ubdmonacruisadlcgirimam fucccilionem vocatur 
> intcftato & illam libi dcfendit, crgo monaftcrium 
quirrit mcdiantcpcrfona monachi . Vcrum huic rcx. 
rclpondecur.nam licct ibi dicacur inonachum vocari 
adlegirimamfucccflioncm, non tamen ncgar quin 
cam hcrcdicace monacho dclararn poflit Abbas agno 
fcere, vcl poffit monacho pr xripcrc vt adcar , quo re- 
lii&antc ipfum prarccpcu pro admonc cnc, nam pra> 
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ccptum domini vel monaftcrij,fcu Abbatis procom- 

pullionccffcdualihoccafu habcrcrur, arg.Lnpniu- 
4tam.Cad TrcbcL vbi prxccpntm dcadcildofatmrm 
a ludicc hircdi fcripto, habeturpro h.rrcduatis adi- 
tionc . Vndc fimditcr,quando feruus cotcmplatione 
domini inltituitur, vel monachus conteplationc mo- 
naftcrij, tunc iulliis dc adcundo fadus a domino, vel 
Abbatc, habcridcbrtprohxrcdiuris adiuonc. 

Moucntur fcCundb : nam maior cft fubicdlio tcr- 
uilis, quain monachahs,quiadominus potcftfcruum 
vcndcrc & non alcrc , vt rradit Dart.in d. I. j. num.i t . 
lcdhxrcdiusdclaraferuoquxrirur domino median 
tc pcrfona fcrui , &non alias J. ; .Cdc h vrcd uiiiir. Sc 
idcm tubcmusin tiiiodc nircrfuruni.l is,i]uihxrcs, 
in ti.ff.de acquir.h.rrccL crgo mulro tnagis hocdiccnr 
dum vidctur in monacho . I iuic rationi rcl|Aindcas: 
namlicctmaior fir lcruiliv, quam monachahsfubic- 
ctio, tamenquoad ius adcundi,&quo advolunt»» 
tcm, maiorcft lubicCtio monachalis : nam fcrmis ha- 
bct voluntatcm qux maxime m harrcdiutis aditiono 
attcnditur: &hinccft,qu6dfi lcruus non vultadiic , 
dominus non pprcft. d.Lcum oliquis. C.dc luxcdclib. 
icd monaciius non habct voluntatcm qiua il!i rcnurt 
ciauic,&fc jxr promillam obcdicntiam pcnitus alio- 
rum potcftati, & uuperijs in Chnfto, & proCluif 
fto fuodidiccnon dicatis. t x.q.j.ergo in caiii ilto uon 
cit licin cxtcnfio dc fcruo ad moaachum , cum fitdi- 
ncrfa ratio, arg.Ladi^crc.jj.quaniuis.ff dciurcpat. 

Moucntur tcrtio. lus adcundi didtur omnino an- 
ncxumpcrfbnxinftituti.Lporuic. Cdc turcdchb. fcdi 
caqu.eiuncannexa perfonx & tnfcparabiUaapcri'o> 
na,2ltcri non qu.cruniur.l.ncccllario.$.fi.ff dc pcrictfe 
lo &comraodo rci vcndirx ,&LvfufVucTu. 1 i m.ir. 
crgopcr monadiumius adcundi monaftcriumnon 
quxhuir. Verum huicrationi rcfpondeas: lurreditas 
quando dcfcrtur habcnti volunratcm, mnc \rrum 
elt, qubd ius adcundi dicitur anncxum pcrfoax,& ta 
hs adtus voluntatis pcr altcrum ticn oon potdt,& itx 

Eroccdic.dJ.pocuir. lcd qiundo dcfcrctir ci, aiius vo- 
intas nullacft, tunc ius adcundi transfcrtur incitrs 
adminiftratorem.&hinccft quod bonorumpoflei» 
lioncm furiofodelatam, curatoragnofccrc potcft.L]. 
in primo rcfponfo.ff.de bonorum poilcf furioib,&c. 
Et ninc criam eft.qubd bonorum polIdTioncm infan 
tidclatam, rutorfimihteraf>nofccrcpoicft dJ.j-in a. 
rclpon.cum ibi notans , & bonorum polldlioncm h • 
lio infanti dclatam cjdcm rarionc patcr atrnofcers 
potdtJ.li uifanci.Cdeiurcdchbcr. Scd m quxftione 
noftravolancasmonachiiinc Abbatc nuliacft. d.ca* 
none, nondicatis. i i.q.j. rrgo iir.adcunch pcncs Ab- 
batcm , quaii monadu jdniiniilr.uorcm , non pencs 
ipfiim monachum rclitkrcdcbc:. 

Mouenturquartbpcr rcx.incan.ftjtiiturn. i s.n j. 
vbi chcitiur, qubd fi monachus eiricmir eptfcopus» 
quicquid antcquxficrar , monaftcrio remanct : crgo 

Eatctqubdacquifitio pcr monachum monafterio !ic 
at. Cctcrum& huic tsani rcfpondeas: nomlicet 
monachus non habcar voinBtarni^taracn cura Jiccn 
ria Abbatis habcTcalicpiid,pc(r;dcrc, darc vd acdpe* 
rc faculuicm iubct.prouc probittir in d.can.non di- 
catis . vnde licet in dido carulaturuni dicatnr , qubd 
quidquid mouachus antc pruinorjoncm ad cpxfco» 

pacam 
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patum quxfierat.monafterio rcmancan tamcn illud 
quxrcre incdligicurcum licentia Abbaus, & propto- 
xea non fcquirur, monachus cu licen tia Abbatis q uc- 
aiuit , crgo acquilitio pcr monachum monaftcrio fic- 
k.u , cum qu jrrcrc pcr monachum id lit cx volunute 
&arbitno Abbatis. 

Mouenrur quint6& vltimb. Iusadcundi non di- 
dturcllcinbonisnoftns.&ideo illud non acquiri- 
turdominoperfrruum, vclpatripcrfilium: namli 
quxreretu r patri,vd domino, dlct ius quxlicum an- 
-tcquam quxrererur , contralegcm, prctia rcrum. fE 
ad leg.Faictd. crgo eodcm modo ius adcundi pcr mo 
nachum monaftcrio non quxritur.&iudicicBart. 
•in Lis potcft, numcro i i .ff.de ac^uircn.nxrcdit. Cc- 
xerum & huic rationi refpondeas,qu6d in calii noftro 
nontenctargumentumdcfirruo, icu nlio>ad mona- 
chum.quiain hisquxdcpcndcntabanirao.vteft adi 
tio, iuxta l.pottu t , & l.ti auia. Cdciurc dchbcr.dcbi- 
lius cft ius monachi quam hiij, vel fcrui : & potcntius 
eftius monafterij , quam fit patns , vel doraini, nam 
filius & feruus contrahcndo obligantur. Lum cx con 
trachbus. ftdeiudic&Lft id quod. ff.dccoudicr.in- 
dcbiti-Secus tamcn cft in monacho,qui omncm con- 
fcnfum & volunratem in fuperiorcm rranftulit,& 
profirendo non folum fe bonis ptoprijs priuauit , vc- 
rtim ctiam&propria voluntare^lictocanane, non di 
carts,& ccum ad monafterium, extra dc ftatu raona- 
chorum . & idco monachus non habct ius adcundi , 
quiaiilud tianftuutinmondfcrium,iicur&alu iu- 
ra,vr noc Archidiacin cap.parochunus, extra dc kn- 
tcn.cxcommun. 

Exprxdictis conftat vtranque opinioncm difpu- 
tando defendi poilc : cgo ver6 non recedo ab hac po- 
fteriori opinione: & moueor hoc dilcmmatc. Auc 
vis ius adcundi retidere pcncs monaftcrium cxco, 
quia illud quod relinquitur monacho, in dubiocon- 
cemplationemonaftcri j rdichim ccnfcatur : Aut vc- 
r6vis,iusadeundircfidcre pencs monafteriumcxco 
quia monachusomnem confimluro,& voluntatem 
in fuperiorem cranftuuc , & profircndo non folum fc 
bonis praprijs pnuauit, vcrum «iam & propria vo- 
luntatc. Si primocafu loqucris.&tunc non poteft 
cftcqu6diusadcundi penes monaftcnum refideat, 
& moueor hac rarionc: hxredius direcro non datur 
per coniechiras , fcd dcbctur illi , qui exprcfse nomi- 
nc proprio , vcl i ndubitabih ftgno eft fcriptus vd vo- 
cacus hxrcs a tcftatorcl.hxrcdcs palam,in principio . 
ff.dc ccftamcn. & Lquoacs . f fi quis nomen. ff.de hx- 
rcd.inltir.ucn. & hinc cft, quod h lcruus cft inftuutus 
conccmplationedomini, iusadeundi rclidct in per- 
fona lcriu.Lcum aliquis.Cdc iurc dclibcr Jcd in qux- 
ftioncnoftra monafterium a tcftatorc noncfthxres 
riequc fcnprus,ncquc vocatut.fcd folum monachus : 
crgo hxreditas^immcdiatenon darur monaftcrio , 
cxeoquod iplius contemplarione monachus fuerit 
inlhturus, feddcbcturrnonacho.mcdiantc pcrtoru 
cuius monafterium hxreditatcm acquirit. 

Si fecundocafu loqueris, & tunc (imilitcr dicen- 
dumeft, iusadcundipenes monachum& monaftc- 
rium rctidere. Ecmoueor ad id dicendum cx duo- 
bus. & pnm6,li vcrum id eftet, (cqucretur quodliccC 



monachus clfcc fachis Epilcopw, reraancrct hxrcdi- 
tasmonafteriolcraclciadcutido quxliu.fird co:ifi» 
quens cft fallum , quia rcmanct monacho , rt proba- 
tur in dich> canonc,ftarurum, i S. quxftio. prima . 
ergo falfum dc ctiam antcccdens , & per confirqucns 
quodiusadeundi pcncs monaftcrium, & non mo- 
oachumrclidcat. 

Secundo & vltimo moucor. Itis adeundi didrur 
annexum pcrlbnz, & corpori cohzrccLpocuit. C.de 
iurc ddibcr. fed id quod cft pcrlbnx anncxuin, a pcr- 
fonafcparari non potcft, &altcri non quxritur.Lne- 
cdurio.$.fin. ff de pcriculo & commodo rci vcndicx. 
&LrfufrutCtu.f£foluco matntnonio. crgo ius adeun- 
diapcrfona monachi non fcparacur, &monafterio 
nonquxrirur. Ncc obftac ii ducris , qu6d hoc non 
proccdit quando hxrcditas dcrcrcur d , cuius volun- 
ras nulla clt , quia runc ius adcundi crasfcrcur in dui 
adminiftracorcm , prout cft in cafu noftro , cura mo- 
nachus nullam habcat volunutcm , & propterca ius 
adcundt ad Abbaccm unquam monachi adrainiftra 
torcm transfcrcur , prouc fupra Lirius in rdponfionc 
tcrtij fundamcntidiximus.quiarcfpondco, uutnlid 
proccdir, quandohxrcthusdcrcrturci, cuiusnuila 
eftvolunus, vtfunt furioli & tnfantcs.qui nullam 
habent voluntatcm , cum non lint racionis capaccj, 
Lprinu.fadipifdinur.ff.de acquiren. polldfio.fed lc- 
cuseft.quando dcfcrtur d , qui habct volunurcm, 
licet eara cxequutioni dcmandarc non polfir lincai- 
terius authoriurc : exempli gratu , erft in pupillo rru- 
iori infante , nam ipfc habet voluntaccm & adire hx>- 
rcdiucem ipfedcbct, dicu 1. potiut , licct eam Imc 
authoriute tutoris adire non polfit . f, nequc, Inftitu . 
dc author. rutor. fcd monachus cft rationis capax , & 
habct volunutcm, lkcc cam linc Abbacis liccntu cxc 
quutioni dcmandarc non pollit , vt probatur in di- 
€to canone, non dicatis . i i.quxft.prima . & exprcP 
fius inLDco nobis, in$. hoc ctiam, in vcriiculo,lin 
verb . C dc cpilcop & cleric. crgo ius adeundi , mo- 
nachus in Abbacem , unquam cius »dminiftrato- 
rem nontransfcrt. 
I Circafecundam quxftionem , f an fcilicct mona- 
chus filio.vel fcruo xqutparerur, plurcs funtconlid©- 
randicafus: quorum primuscft, quando loquimur 
quo ad acquilicioncm, fcu quo ad acquifirionis efFc- 
chim:& hoc calu condudendum cft.monachum fer» 
uo xquiparari, iu tcncnt Innoccn.in ccum olim , cx- 
tradopriuiieg.Bart.in Lj.numcro t. & in$.ft frmfhia- 
rius.rlde lhpulat.fcruor. in Lcum hxrcdes, in princ. 
f£do acquir.polldL" in auth.idem dhCdc bonis, qux 
libcr. in l.cucor. ff. dc bonorum poifdfi in Lcum hi.f . 
cim.rf.dc tranfaCr. in Lis potcft , numcro i )J&A.c ac- 
quiren. hxredit. & in 1. 1. $.fin. ffdc bonorum pollcll. 
iccundum tabuL Bald.m Lfin. Cdc bonis , qux libcr. 
& in Lcx rcpudiationc. C dc fidcicommilL & in Lj. 
Cdc hxrcd. inftitucn. BaliL& Rorrun. in Lprima . C . 
qui admitri. Bart.in LDco nobis. Cdc cpiicop.&clcr. 
Spccul. in tirulodc ftatu monach. in verlicuto, octa- 
uo quzritur. Angdus in LPapinianus, in prindpio.ff. 
deinofiic tcftam. & ilbdlcommunis opinio,lccun- 
dum Couar.in capprimo , dcccftamcn. numero a t. 
& 1 ecundum Alcutu m in Lpnma , numero j l . fF. dc 
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▼ulgari 8c pirpil. ieprobarur lixc conclufio hac racio» 
nc,quia monachus rorum acqumc monaitcrio>iu 
cut icruus rlomino.c.cum monaftcrium.dc ftatu mo- 
nachx.uimolim, kcundo, deprmilcgijs. non ticcft 
in fihofamilias, quiiolura «nix.it •. i nm', uctum 
triin aducntitijs.l.cum oportct, in prtncipio.Cdc bo 
nis , qur libcr. & Inrtitut.pcr quas pcrfonas nobis ac- 
quir.in princ Incaftrcnlibusvcro,vclquali, cumlu- 
bcacur loco patrisramilus. L i. fF.ad Maccdon. torum 
acquint libi><St non patri . 

Sccundus cafus ert , quando loquimur quo ad ac- 
quircndara polldfioncm , fcuquoad modumacqui- 
rcndi : &in hoc calu condudcndum dr, monachum 
filioxquiparan, itatcnent Barc.Pau.dcCaftro, Ang. 
Imola, Roman Alcxand. Soa.& lafon , vbi hancclle 
communcm opinionem attciUcur, inLprima, in v 
pcricruum,qui infuga. rfidcacquiren.polldfio.I3ac. 
inLpnma, numcio 1 i.tl.dc vulg.cV: pupil. ccini.cum 
proponas.Cdchx-rc«Linftitucn. &pnmarurlixccon 
cluhohacrarionc: quiahxrcdjraslcmo dcLita,fcruo 
inuitonobisnonacquiritur. Ltcrtia.Cdcli.xrcd in» 
fiituen, noo lic efl in filiofamdtxs , nam hxrcdiras ct 
debtafcctiam inuiro parri acquiritur, vti.iLrin. m 
prindpio.C dcbonis.qux libcr.&lic cft etiara in 
tnonacho : nain havcdicascidclata, eoctiam muito 
monalrcrio acquirirur, prouc mfra in dcciararionc 
probabirur , Sc tcnct Cyn. in diCtaLDco nobis . Cdc 
cpi&op.declcric. 

Tertius 6c vltimus cafiis dr.qitando agimus do 
acquircndo rationciuris Jcgitimi, Sc tunctnonachu* 
a-quipararur fiho, &nnn fcruo,namlxrcrxirtdfioac« 
quiritut pcr-fihum pacri ,proptcrquaii poddlioncm 
iuns riliarionis , vcl pacrix pocdcacis , vr dt glofi in 1. 
quidam .&. dcprob.it. rodcm modoin perfonamo- 
nachi non didtur dlc vcra podcllio . fcd quaii pollcl- 
fto iurisuibicCtionis, proptcr monachaicm obedicn- 
riam , vt pcr Uart. in Lcum hxrcdes.$.fin. tidcacquir. 
pjlldfio. crgo tuncmagis arquipararur filio, quam 
lcruo,in quo cadit propria polldfio,& Junc cft, qubd 
monachus venir a«l iucccifioncm patns vt fuus-i.Dco 
nobis , vbi Bald.& alij notant. Cdccpiicop &cleric. 
ficut &filius.l.in fuis. rEdcbbcr.&polchum. qux fui- 
tas noncadxcin fcruo. 

Licet monachus vno cafu xquiparctur fcruo, alrc- 
ro vcrbcalu xquiparctur fiho : attamcn in omnibus 
fupradidncafibusxquiparatur lcruo, velhlio, pro» 
utmonaftcrio vuliusdt, vtinfpccie vdutcommu- 
nitcr receprum, tradunrRoman.inl.is , qui hxrcs.*. 
h-. rtdcacquircn.hxrcdic. Alcxand.colum.fin.& Iaf. 
numcro 14. indictaLprimx$.pcrfccuum, quiinfur 
ga.rKdeacquir.polidrBald.tnLprirna.Cquiadmitti, 
& Aicxand.in dicta Lprima, numero 1 1. cum icqucn. 
ffdcvulg. &pupiL & pcr hanc dedarationcm proba- 
turconclufio iccundicafus. 
4 Ei rdblucione iftarumquxftionumconftat , fan 
monacho inftuuto hxrcdiratcm rcpudiantc admit- 
tatur monaftcrium cxduio liibilituto ? & licer ii tc- 
ncreruus communcm opinioncm Canoniftarum , 
quxcft, qubdhxreditas ddata monacho immcdia- 
tcdcfcrrur monafterio , adco qubdin aditioncnon 
rcquiricur faccum monachi fcondufio dict imlubi- 
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tabilis, fciiicct qubd per monaftcrium excludercrur 
fubftitutus: attamcnii volumus tcncrc communcm 
opinioncm Lcgiftarum, prour fupra tcnuimus, & 
tunc tcncndo illam aham communcm opinionem, 
quxfchabct, qubdfiho inihiuto rcpudtantc pater 
prxfcratur fubltituro, concludcndum eft monaile- 
riu m cxcludcrc fubib tutum . & rario cft » quia vt fu- 
pra diximus , monachus xquiparatur fiho, lcufcr- 
uo.nrout vtilitisdt monaftcno: fcd vrihuscft mona- 
lccnoincafunoilro, qubd xquiparetur fihotVnon 
ieruo: ergo qucmadmodum quando filius inititu- 
ttn rcpudiat hxreditatem, patcr cxcludit fubihtu- 
tum, itactiam monadio inttitutorcpuchante, mo- 
nafterium dcbct fubjbtutum cxcludcrc , Si liancopi- 
nioncm tencnt Bart. Imola, Alcxand. lai. Soa. Ripa» 
6x Thomas Calanchus in l.prima. ft".dc vulg. Sc pupiL 
Archiducan can.primo. 1 S.quxli.j. Joan.An1Lmc.1n 
prxfmtia, cxtra «ic probat. Sc ibi communitcr idcra 
tcncntCanoniftx.eandcmopinioncin tcncnt Bald. 
in l.prima.C.quiadmitti , inLOeo nobii. Cdccpiic. 
6c cicric. Solvcct. Sc 1'au.de Caft ro in dicia l.cum pio- 
ponxs.C.dc h rrcd.inftituen. Ang.in LPapiuianus , in 
prinapio.rt.ikinomcteftamcn. CScPohr.tn cract.tub- 
ltic.in mxccria vul^aris,in vigclimolccundo quxfi- 
to.tiiitu folio t ^&hicdtc»mmunisc^rcccptaicrt- 
bcrium icntcncia: Sc iic qnod cxduuatur fublbtutus, 
&admirtatur inonattcnum, proccdit icqucndocom 
muncsopuuones, a quibus cum fint fauorabthorcs 
mxialterio, ln confulcndo & dcctdcndo hon «llct 
rcccdeiidam. Scd li volumus tcncre opmioncs coa- 
tra communcs Docrorum fcntcntias, prout lupra to- 
nuimus, loiicct, qubd in aditionc hxrcthratis ia- 
cium monachi rcquiranir , ccqubd hlio inllitutoro» 
puduntc h.rrcihratcm adirc , fublliiutus admitta- 
tur,flcnonpa:cr, runcquxrtmran m caiu noltto rao 
nacho mftituto rcpudiantc adinittatur lubibitutiis, 
vdmutnatterium? &pro reiolutioncduoiuntconfi- 
dcrandicafus . 

Primtis clt , quando monacho l.tcnim cft lcga- 
tum.fcu rjiictcoinmilium, ficin hoc lcgato, feu fi- 
deicommilib iibi datus fuicvulgans fubiliturus: 6V 
in hoc caiu intrepidc concludcndum ctt.monaile- 
nuindcbcrcadmuci,&fubrtitucum cxcludi, prout 
notabihtcr tcnecSod. in dtCca Lprima , fub nurn.1 1- 
in finc. &rattodt,quiaiiiudquod rehnquitur mo- 
iucho,conccmplanonc monattcn) rchcium ccnfe- 
tur.cap. requiliti. cxcra dcccftamen. ergo monaito- 
rium linc tatto monachi poreft legacum lcu fidci- 
cotnmiiliim acdpcre . coniequentu probatur ia 
l.ritio.rt'.dc conditio. Sc dcmonftratio. Sc ibi Bald. 
hoc tenct . 

Secundus&vltimus cafuscft, quando monacho 
relicia dt hxrcditas Sc libi fiiblhcutio vulgaris ra- 
cbi fuir , & hoc caiu in punci o iuris vigorofo mo- 
nacho inftiruro rcpttdianre concludcndum cft , fub- 
ititurum dcbcrc admicci , Sc monaftcrium cxclu- 
di : & rario cft • quia monacho fuic facia iubili- 
mtio fub conditione , li hxrcs non erit *. icd in 
quxftione nolrra vcrum cft ipliim harrcdcm non 
dic , cuin cam rcpudiaueric , Sc monaitcrium ii- 
nc fadomonachihxxcsdlcnonpotcft, proutlupr» 

condutum 
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condufum Aii r, ergo dcbcradmitri fubftirurus,&ita 
tencnt AngcL inl.prima.rT. eodem, de vulg. & pu- 
pii. in Lfi Datetfamilias. (f.dc hzrcd.inftitucn. Angcl. 
& Fulgol. in Lcum proponas . C. de hxred. infhtucn. 
Bald-inLex repudiacione . C. dc ndricommill.Imola 
indidaLhpatcrfamilias, &in cap. Rainutius ,extra 
dc teftam. Franc.de Arecin d.c.i n przfenna, extra de 
probat. & GuilieLde Cun.in dicla I.Deo nobis . C. dc 
epifcop.&clcric 

• Nec obftat li dixeris cum Ripa, quod monachus 
diciturpars monaftcnj, cumilt vnusdc conuentu. 
Lficuc.rf quodcuiufquc vniucrficatisnomine. LNc- 
rati us.ff.de ver b.figni fi c.& cap.pri mo,dc clcdiacu m 
fimilibus. crgo fi maior pars capituli in hxreditate 
adcundaconicnriat.ipfectiam monachus diciturco- 
fcnfiflc, &pcrconfcqucnsadiuilfc, & ficadimpleta 
el t conditio : cum quod maior pars facit , omncs fe- 
dflcdicanrur. Lquod maior.rf.ad municipaL & faric 
5 tex. in cap. cum oUm , dc rcg. iur. f Quia refpondeo , 
illareguhdi&x Lquod maior, locum habct quando 
quid non cft rcpolitura in pcrfbna alicuius , fcd illud 
ahomnibusdcccrmin.mdumcft, nam cuncquod ma 
ior pars facit , omnesfccillc dicuntur. Srdnonpro. 
cedic quando tllud quod dctcrminari debec annc- 
Wm c! t alicui pcrfbnz, nam tunc line facfo illius 
nihil fieri poreit. &rario eft , quiaeaquz funtanne- 
xaperfbnz, nonauclluncur,cumfint infcparabdia, 
ncquc alccri quzrunrur. Lneccllario. $. fin. rl. de peri- 
culo &commodo rei vendirx. fed ius adeundi eftan- 
nerum perfonz , & ftc monacho. l.potuit . C de iure 
dclibcr. crr^oabcius perloru fcparari non poreft, & 
monaftcno, feu capitulo non quzritur : & pcr confc- 
qucns in hoccafu, quod maiorpars capituli tecit, mo 
nachus fcciflc non dicicur . 

Nccctiam obflac fi dixeris, qubd qucmadmodum 
fcruus conccmplacionc domini initirucus , cogitur 
pcriudiccm competentem hzrcdicatcm adirc.Lpc- 
n ul t . C.dc iurc delibcr. ira ctiam monachus cum con- 
templatione monaftcrij inflitutus ccnfeatur,dcbet 
pollc cogi hcrcdtutoin adire per Abbatcm fcu alium 
cius fuperiorcm : quo ftantc fequitur , qu6d li poft 
coa&ionem adhuc pcrfcueraucrit, illa coaCbofuffi- 
cit,&perinde habctur ac fi adiuillet hzreditatem, 
nam leges confidcrantc» coacboncm non confide- 
rant.qubdpoftcoaccioncmetiam perfeueret nollc, 
Tt probaturin kpdma. $.j.ff fiquis omillacau. teft. 
vbi dominus dicicur inadcre in edictum , l\ tc iuben- 
te feruus non adicrit , cum poffit illum nolentem co- 
gcrc: quod dkhim falfum & iniquum ellet, ficon- 
iidcrarerur talis pcrcinacia fcrui, quia cunc domi- 
nus mericb excufari pollct , & facit quia in toto titu- 
kKfladTrcbelLconiiderarurcoacno.nonaurem ta- 
lis extrema pertinacia , & cxpreffius hoc probatur in 
Lnon iufbm . C ad TrcbcL vnde fi monachus per ta- 
lem coachonem pcnndc habeturacfiadiuidct, fub- 
fcitutus cxduditur,& monafterium admittitur : quia 
refpondeo,quando tcflator fubftituit vulgariter& 
ncmincm pcr fidcicommufum grauauir, tunc mlh- 
tutus hzrcs non poteft pcr iudicem cogi , & coaciio 
nullum opcratur c.TcCtum, & dicb Lnon luftam , lo- 
eum non hahet . & ratio eft, quia teftaror fubftitucn- 
do vuigariter dat liccntiam abftineodu crgo non t c- 
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netiufliisiudicisconrravolunratem teftaroris. Itcra 
nec videtur in fraudcm facere,quia permirtente tc- 
ftatorc repudiat.Lprima.$.fiproponarur. rf.fiquis 
omillacau. teftam. &ita norabilitcr dcclarac Bald. in 
didaLnon iuftam , numcro r. fcd in quzftione no- 
ftra teftator monacho inlf ituto fubftiruir vulgaritcr, 
&neminem per fideicommillum grauauit: ergoper 
Abbatcm, feu alium fiipcriorcm cogi non poteft, & 
fipoft coa<fttoncm pcrfcucrct coactto non tenet,& 
nullum operatur eftcctum, & pcr confcqucns cxclulo 
monafterio fubftitucus admicticur. 

Circa tertiam quzftionem , quz eft , f An mona- 
chonolentcadirc, monallerium eo inutco adirc pofl 
fir? Duo funt confidcrandi calus, quorum primus 
cft.quando monachoinfliruto vulgaris fubltirurio 
fadafuic,&inhoc cafu condudcndum cft, mona« 
fterium inuico monacho adire non pollc. & rano 
eft quia ratio adeundi aim lic anncxum pcrfonz, 
a monacho feparari non poteft , & monafterio non 
quzrirur, prour fupra Litius diximus. Ncc obitat 
quod zqtiiparcciir nlio , quia fubftirutus prarfcrtur 
patri, prout fupra tcnui, & idco eadcm rationc fublti- 
tutus przferri dcbct monaftcrio. 

Sccundus cafus cft, quando monachus fimplid- 
ter inftitutus fuir fine alia fubfiiturionct&hocca- 
fu , licct nonnulli teneant monafterium adire non 

E)llc, proutfunt Angd.&Imola tn didfal.lipatcr- 
miUas. fEde hzred. inftituen. Guiliel.de Cun. in 
dida LDeo nobis . C.de epifcop. & cleric. Baid. in Lcx 
rcpudiacione . C. de ftdcicommiuT Bald. & Fulgof in 
Lnn. C. de cpifcop. & clcric Fulgof. in Lcum propo- 
nas . C. dc hzrcd. inftitucn. Imoia in cap. Rainutius , 
in matcria vulgaris , cxtra de rdlamen.& AngcL in 
LPapinianus, in pnncipio . fT.de inoffic teftamcn. ta- 
mcn ego non rccedo ab alrcra opinione, quz vulr 
inuito monacho monaftcnumadirc pofle, quam te- 
nent Bart. Alexand. laf Sodn. &Ripainl.prima.ffi 
de vulg. & pupiL Bald. Salyccr. & Pau. de Caftro in 
dida L aim proponas, Roman. in L prima,& ibi 
ctiam BalcLCqui admicti , & in Us , qui hzrcs . in fi- 
ne. ff.de acquircn. hzredit. & hzceft communis opi- 
nio, proutarccftatur Fernandus Vafquius in tracla. 
ifafaCQtfl* flHJf h"b.tcrtio.$.ii.numero 149. &mo- 
ueoradid dicendtimhac vnica ratione. Monachu* 
zquipararur filio fcu feruo, prout vrilius eft mona- 
ftcrio. Alexand.& Iaf!inl.prima,in $.perfcruum , qui 
in fuga. ff.de acquiren.pollelfio. & nos fupra dixi- 
mus. Scdincafu noftro, qubd monachuszquipare- 
rtir filio,vtiliuseft monaftcrio: ergoquemadmodum 
fitio inftituto nolenie hzrcditatcm adire pater ad 
eam admittitur. l.finali.Cdc bonis, quz libcr.ita 
ctiammonachonolentcadirc cam monaftcrium ad- 
micti potcrit. 

Nccobftatfidixeris, qubdhoc ftare non poteft, 
ctiam fi monachus a-quiparctur filio, ex eo quia, 
autvolumus xquipararctanquam m hxrcdititead- 
uentitia, aut tanquam in hxrcditatc profcccida: fi 
primocafu,xquipararc non polfumus, quia tn hr- 
rcdiraccaducntiriafiliuscftcapax propriccans , &cft 
dominus, vt inL pnma,& toto tituio.Cdc bonts 
matcrnis • iftud non poteft caderein monacho, qui 
ruhil proprium potcft habcrc , cip. aim ad mona- 
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ftrrium , exrra dc ftaru monach.debemus crgo ncccf- 
faribxquipararc monachum fiiiofamilias,prouc in 
Iwrcditaccprofcchcia, quxin cocumquxricurpacri, 
quo ad propricraccm & vfuinfruchim. idcm clt in 
nionacho, dicfo ccum ad monaftcnum, fed in lixrc- 
ditatcprofccficiahodic ficut olim nhofamiliascam 
adirc rccufantc, parcr folus adirc non poteft , co quia 
hodicin profcchrijs, nihil cft inimucactim, qtiod ira 
firmunrGlol.Bart.&I)oic. in l.prima.C.quiadmicri. 
& in Lis.qui h.Trcs.$.fin.rt*dc acquir.hxrcd. & in l.fin. 
ff.quis ordo in honor.polldl.ferucr. & liccum d.l.rin. 
non loquanu in hxrcdirarc profcChcia, & cimi li c 
corrcdona , non dcbcc cxccndi . ct go codcm modo , 
cum monachus xquiparccur fihofamilias in profc- 
chtijs.co rcculanrc hxrcditatcm adirc,nionaticrium 
dc pcr lelolum finc faCio monachi adirc non porcft . 

Huicracioni rclpondccur, &primb: nam daro& 
conccllb qubd monachus xquiparccur filiofamilias 
in profcCficijs, c.imcn diccrc qubd pcr iura Cod. 111 
profcChtiis nilullicimmucacum , &perconfcqucns, 
qubdd.1 fin.$.linauiem,quxvulc, qubd tilio rcpu- 
diancc hxrcduaccm paccr admitcarur, ilia non ha- 
bcac locum in hxrcdicace profcchcia.eft falfinn: quia 
fi inhxredicace aducncicia, in qua paccr habcc nu- 
iuis luris, cum lolum libi dcbearur vfusrruchis, fi- 
liusf.imihasrepudiar,parcradmitcicur, &poceftcam 
«cceptarc: qu.intomagis in hxrcdttaccproftChria, 
in quapater dcbcr habcre proprictatcm & vfumfru- 
dum, dcbcc patcr admicci , ii fihusfamihas rcpudiar, 
&icain rcrminis ccncc Pau.dcCaftro m d.l h. 111 prin. 
dicens, qubdconcrarium diccredicr maxima crufra. 
&idcm ccncntcxprcfse Bart.in d.l-fin.$.!imiiiquc mo 
do , & Bald.in dicta l.is , qui hxrcs. $.fin. Soci.lub n u- 
mcro 11. laf numero 44. & Ripa fub uumero 151. 
indicfal.pnma. tf.codcm , dc vulg. &pupil. Necob- 
ftac.qubd in profcChrijs nihil hodiecft immurjcum , 
quia rcfpondcrur , qubd in profcChtia hxrcdiracc rc- 
mancnc iura anciqua immutara, ideft vt procedat 
iulliis, &licqubdlolusfiUiis efhcaciteradirepoffir, 
&nonquodhhorcculanre h.ercdicaccm adirc patcr 
non poltic.prouc in aducnricijs,& ica inrdligicur Bar. 
in cLLj.C.qui admitri. 

Vcl lccundb & vitnnb rcfpondcrur. nam licur mo> 
nachus xquipararur filio vcl fcruo.prouc vtiliusclt 
monaffcrio, vcprobar Bald. in dic.ca l.prima. C qui 
admirri . eodcm modo , & cadem racione diccndum 
eftipfumxquiparari filio,cuidelacacft hxrcditasad- 
ocnriria, vd profcdiricia, prout vcilius elt monalferio, 
&ma»mcnccalisdiminuca acquiliriotnurncain fa- 
uorcm monaftenj , rccorqueatur inodium, contra. 
Lquod fauore.Cde lcgib, 

Echxcopiniocft omnino teneda, &abcainiudi- 
cando & confulcndo.nullo pacto cft rccedendtim , 

7 cum etiam infdubijs opinionibus iudicandum lic 
proeccIefia.I.func pcrlbruc. rf.de rchg.fump.funcr. & 
c fin.dc rciudicaca. 

Dcucnicndo ad quartam quxftioncm , qu* cft, 

8 f An monachus decedens antc aditam h.rrcdi tatcm , 
iusadeundi cranimircac ad monaflcrium ? proipfius 
rcfolurionccrcs cx mcncc DoCio. conlidcrandi funt 
cafus . Qnorum primus eft in hxreditatccxcranci de- 
Ltta monacho, nam dubicacur , an in hoc calii mona- 
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chus dccedcns ancc aditam illam harredicarem iol 
adcundi tranfmirtatad monalccrium ? & omiliadn 
fpucationc, &concluliucproccdcndodico, qtibd i(U 
adcundi ad monafterium non rranlmiccic, &hanC 
opinioncm rcncnc Barr. in l.is poccft, nutncro c c. ff. 
dcacquir. hxrcd. Barcnumcro i i.Socinumero x }. 
Alci.it. iiiimcro C> 1. Rtpa numero 1 r+. & Imola in 
l.pt ima. ff.de vulg.& pupil. Bart.& BaLin Ltcrt ia.ff.de 
coud.furc.Baldinl.Dco nobis, numero ^.Cdcepiic. 
& tlcr.&in l.prima, numcro4{.C.quiadinicci,&ibt 
Roman.&imola in c.Rainucius, cxrradc tcitam. & 
& hcc df communis opinio Legiltarum.qii am eciam 
lcquirur fcrnandus Vjtquiusiu cract defuccdl.pro- 
grcH.'hb.piimo. i.p.numcro i.cumiequcn.&omik 
lisnonnuilisratiotiibus leuioribus,& rcfcrendoeas 
quc magis ftnnguncmouencur ilti cx his ranonibus. 
t) Primotcxtincta pcrlona principah , cxtinguicuc 
accdlbria. l li quis domum. $.pcnui. ri.locat 1. Llex ve* 
chgalis. fl.dc pignor.l.pcro. prxdtum. tf.dclcgat.le» 
cundo, &l.ncttl!ario.$.hn. fi.dcpciiculo&commo- 
dorci vendicc. ftd monachus clr pnncipalis perfo- 
na, quodpatccquiacll fundamcntuin & ongo.L 
Dconobis . C.dccpilcop.&cicric.&l.cumhho .ffde 
Itr^ac lccundo , &ipiccxtinCius cli morcc: ergocx- 
tintfa principah pcribna, cxcinguicur peribna acccf. 
ibna, &imago: idcfi monaftcrium. Ablurdum eft 
enimiplaonginc rci fublata, cius imagincm dere* 
Unqui.l.j.in pnn.C.dc Lati.hbcrt.tollcnda. 
1 o Sccundb moucntur . 7 ius adcundi ( cxccpto in fuo 
hxrcdc , non cit propnctus , lcd quxcitm faculras. 
Lprccia rcTiim. fi.ad leg.falcid. & bald.in Llicct. CAc 
iurcdchbcr. in r.quxii. fcd vcra faculcas extinguiiur 
cxtinCia perlona. Lparcrfilix.ff.de (crui.leg.crgocx* 
cinCfo monachojcxtinguirur facuitas adcuiidi fue* 
rcdiraccm. & hinc df , qabd fi hjbicariocftconcdla 
vxon cux, camcn poccns holpicari cumca, nonpcf 
modum iuris cibi concdfi,led pcr modum faculracis: 
vnde li vxor cua moricur , camcn inconcincnn pcrdis 
lftam faculcaccm.1. ccrcum.ff.de vfu & habic. 

Tcrc^b moucncur. lus adeundi dicicur corpori ad- 
hxrcns,&idco cxcinguicur cum perlbna.lcu cuni 
corporc. Lproindc . $.hn. & Lindc Ncrari us . rf ad lcg. 
AquiL ncdmirum , quia adicio hxrcditatts animo 
proprio exphcaudacft, non alicno. ergo non tran- 
licadalium.&pcr conicquens ad monaficrium exi 
cinCco monacho.l.vmca f.in nouni: n >. C.decad.taL 

Quarcb moucnnir. Nam aur vis monachum affi- 
miliarclcruo, aucfiiio:iilcruo,&tunc licutdomi- 
nus nonpotcftadirc harrcditatem leruo ddaram ,11 
ille dccdiit antcquam adirct . l.cum proponas . C. de 
hxrcd. inlhcucn.ica cciam monalfcrium cam adire 
non poccric, ii monachusance hxrrditacis adicionem 
dccdlpric. Si filio,&tuncohm idcm luriscrat. l.is , 
qui harrcs.$.hn.rfj.lcacquircn.harrcdic &hodicidcm 
criaincft,di(icaLliinfanci. Cdciurc dciibcr.&nos 
fupra diximus, crgo codcm modo monallcrium adi- 
rc non porcrtr, li monachus anrc kcredit.it adt- 
cioncm dccdlcrit. Ecli dixcns cumBildo inconlL 
494. voL c. qubd monachusxquipararur ( prouc vci- 
liusdf ) monallcrio, BaL in d.l.j. C.ijm admicci, crgo 
xquiparacur in cafu noftro infamLcuius patcr hxre- 
duaccm ci dclatam adirc potcft cc poft cjus morccm . 

Rclpon- 
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Refpondetur, qubd hullo pacfo equiparari poreft in- 
fanti, cum in adeunda hxrcdiratc facrum monaclii 
omnino requirarur.cum illudiusfitannexum pcrfo- 
n.r, & a cjua fcparari non porefr-Lporui r-C.dc i urc <io- 
liber.quc«llecuseftiniiifanre, prourrcx. ind.l.liin- 
fantt.dtcit.& non mirum.quia cum li t minor (eptem 
annis, non haber ncc nolle, nec velle, cum non lit ra- 
rioniscapax,&ideoaimadiitinter cafum& cafum 
diucriitatis rario,non porcft ticri adimiliatio,arg.Lna 
turaIircr.$.nihilcommune.rrdcacquir.po(Ic{r 

Quinro & vlrimo moucnrur . Regularircr hxrcdi- 
tas non adira non tranfmirrirur.Lvnica. $.in nouiili- 
mo.Cdccaductollen. &nulla hxreditatis non agni- 
tx tranfmi(lio fi: contra iuris ciuilis rcgulas,niiiin 
calibus rpccificatis m iurc , Bald.eleganter in rLl.fi in- 
fanti, in t qurftionc, & regulageneraliterdifponens 
comprchcndit peribna5,rcs,aurcaufas vrainque alijs 
in rebus priuilcgiatis , fi ca in redcquaagiturnon rc- 
pcriuntur habere pcculiarepriuilegium , communis 
opinioeft, quam rcnct BakLper rex. ibiin Linffau- 
dcm. $.fin. ff.dc milirari rcftamcn. Dccin confiL r . & 
idcm Decin Lex tefttmcnto . C.vnde hbcri , And.Ti- 
r.iquel.deprxfcrip.$.primo , glof 1. & Alciar.in Para- 
doxis, lib.4. cap. 1 o. Scd in iurefpccificatum non re- 
pcritur , nec ctiam aliquod peculiarc priuilcgium 
adeft,perquodmonafterium hxreditatcm nonadi- 
tam per monachum adirepoftlr, & quod lirrediras 
rnonachodelara&nonadira tranfmittarur . crgode 
monacho admonaftcriu non fit rranfmilfio in cafu 
noftro . Eft bcne verum,qubd licet fupradicfa opinio 
fecundum Legiflas fit communis opinio: ramen fe- 
cundum Canoniftas communis opinio elt in contra- 
rium , cnm teneant monafterium adirc polfc, &ad 
ipfum ius adeundi rranfmttri per monachum anre 
adttam hxreditatcm morruum, prout id latillirae 
affirmat Fernandus Vafquius in rraff.de fuccefcrcar. 
lib. t 1 1 . numero 1 49. & idem referr Couar.in cap. 
primo, numero 1 o. cum fcquen. de tc) tamen. & idco 
Corn.inconfiLS8.in i.volum. diceb.it, infbroeccle- 
fiaftico fcruandam cfle opinionem Canoniftarura.in 
foro fcculari Legiftarum . 
1 1 Supradicfamtconclufionemdeclara, primbnon 
proccdcre, quando monachus fciens hxrcdiratem 
fibidclatam deccdcrct intra annum: quia runc,ex 
quo dicitur cum hxicdc dcccdcrc , vt dicit rex.in cin 
prxfentia,cxtradcprobar. tranfmittitiusdeliberan- 
di ad monaftcrium per difpofitioncm Lcum anti- 
q u iori bus.Cdc i urc dcli bcr. & i ta rcn et Soci. i n di cfa 
Lprima, liib numcro 1 j. & idcm fcquirur Fernandus 
Valquius in tracr. dc fuccetf progrelL lib.primo . $. 9. 
fub numcro 8. in hne.&licct monacluis folus fine 
Ahbatishccntta adire non poflit, tamen fufficir ad 
hoc vt rranfmi ffio ficri pofiir fcienria monachi,& ra- 
tio elf , quia ad hoc vt fiar t ranfmiffio ntris dclibcran- 
di.ltifhcit fcicntia tranfmirrenris, licet folus non pof- 
ficadirc,UaldJndicfal.fiinfanri,numcro 1 9. &Barr. 
inLquiduoS) numero7.& 10. ff.de rcb.dub.&hinc 
clrquodmortuo filiomaioreinfanrc habct patcr ius 
dehbcrandi , licet folus filiusadirc non porcrat, tum 
quiapupillus.L pupilius.ff. deacquir.ha.-rcd. rum qijia 
habebat patrem.Lli quis mihi bona. $.iuifura . ff. eod. 
tit.dc acquir.hxrcd. 



r 1 Sccundb & vltimo f declara non proccdcrc, quan 
domonachusmalitioscncglcxillct adire, &rntioeft, 
qubd monacluis xquiparatur filio,prour vtiliuscft 
monaftcrio, vrfupradiximus: fcd BLtus runcquando 
malirioseneglcxitadirc, habcrur prorcpudianre,& 
eius ncgligentia habcturpro rcpudiarionc. I.rccufit- 
rc.ff.de acquircn. Iixrcd. & idco (uccedir id , quoddi- 
cirurincLLfin. Cdcbonis, quxliber. itatradirBart. 
in Lis, qui hxrcs.jS.ncquc filius, fub numcro tT.ff.dc ac- 
quircn.hxred. crgo codcni modo runc monaftcrium 
adire porcrir, & irarcncr Roman.inl.prima.Cqui 
admirti , quem rcfcrt & lcquirur Sori. in dicral.pri- 
ma.fubnumcro i$.&facitpro bacopinioncrcx.il» 
Lnon iuftam.Cad Trcbcl. 

Sccunduscafus eft, quando loquimur inhxrcdi- 

1 5 urcpatcrna,&tuncdubitatur,tanmonachusrranf- 
mittathxrcditatcm paternam tanquam fuus ad mo- 
naftcrium , pcr id quod habemr m l.ex militari, in fi- 
ne.ffde reftamcn. milir. & in Lapud holrcs . Cde (uis 
& legir. hxrcd. aim fimil. & omilla difpurarione, in 
hoccafuconcludcndum cft, monalteriumrranlrnit- 
tcrehxrcditatcm patcrnam tanquam iuum admo- 
nafterium , & ira rcncnt Odofrcd.Iac.Butrig. Bald. & 
Pau. dc Caftro in LDco nobis , in vcrfic cum autcm . 
C.dcepi(co.&cleri. Bald.in I cum in adopriuis. Cdc 
adopt. in confil. 404. volum. r . & in dicra Lapud ho- 
ftes,' numero 6. SocLin dicfa l.prima , numcro 1 f, & 
Fcrnandus Vafqoius in rraA.dc fucccinprogrcfl.lib.j. 
$.9. fubnumcr0 9.infinc. &ratioeft, quia monailc- 
rium haberurloco filij.cin prxfcntia, cxtra deproba. 
&monachus dicirurluus lurrcs, vr tcnent fupradicfi 
Doclores, & vlrraipfbs tenenr BaLin auth.fi qua mu- 
licr.Cdc iaaofan.cccIcf& Pau.de Caftro in l.fi filius, 
quiinpoteftate.numero 1 r.ff.dchbcr.&pofthum.& 
probatur in d.LDco nobis.crgo fi monachus cft fuus. 
& monaftcrium habcrur loco fili j, rarione fuiratis har 
rcditatem ad monafterium tranimirtir, cum rario 
fuitarisfit rario rranfmiftlonis, vrprobatur inrLLex 
milirari.infine, &in dicfaLapud hoftes, &ibi Do- 
cf orcs communiter . 

14 Et fi dixcris.fin monacho non confcruari iura fui- 
tatis, prourtcnetSpccuLintiuleftarumonach. ver- 
fic. j i.qui ad id diccndum mouctur hac rarione. 

Illc.qui exir dc poreftate parris,dc(imt ellc fuusJ.le 
geCornclia, in fincffdctcftam.$.cmancipati, Infbr. 

1 r dchxred. quxabinrcft.f fcd monachus liberarura 
patriaporcftate.vt probatur: ergo monachusdcfinit 
cllcfuus. Minorprobatur, monachus rranfirin porc- 
ftatcm Abbaris. c.nolo, &c.nondicatis. 1 a.q.j. crgo 
non remancr in porcllatc patris.Confeauenriaproba 
rurcxco, quiapotclLispcnesduos infohdumclleno 
porcft, argum.l.tcrtic $.ii dnobus vchiculum.ffcora- 
modati . & hinc c't , qubd dc iurc fforum , quando fi- 
lius dabaturinadoprioncm.cxquotranlibarin potc- 
ftatcmpatris adopranris, folucbatur a potcftate pa- 
rris naturalis: &fiincctiam eft , qubd cx quo hodic 
dciurc Cod.rcmanct in potciKuc patris naturalis, 
nonrranfirin poicilatcm patris adoptantis, vt hxc 
probatur in Lcu m 1 n adopti uis . C de adopr. & o uod 
non rcmancat in potcftare patris, probatur (ccun- 
db cx hac rarionc : ium monachus dicitur ftaium 
mutarc . J.fancimus , Authcn. dc monach. crgo vide- 

F ; tur 
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mr capitc minutus , ficur cft in cnunciparo . $. mini- 
ma.Inftit.dc capit.diminut. Tcrtib & slttmb pro- 
batur, li vcrumeflct qubd moruchus i p.itiia |m>ic- 
ftate nonlibcrarctur, fcqucrcntr, quod patria porc- 
ftas ellcr iinc cffcciu.cx quo Abbati & n6 p.rn i n om- 
nibus obcdirc tcnctur.d.c.nolo, & d.c.non dicatis , & 
omniaquxcunqucquaTit,moiuftcrioqucrir,&nun 
patri. d.c.cumad monaftcruim. fcd confcqucnscft 
falfum, quia m turc nuliiis achis cft liru'clfeccu.Lj.$.j. 
fl.quod quifquc iur. crgo falfum cft ctiam antcccdcs , 
& confcqucnter.qubd monachnsapatria potclfarc 
non hbcrcrur , & iu tcncnt Glof & Barc in I.li cx cau- 
fa.$.Papinianus.ff.dc mmor.GuilKl.dcCun.in l.ptrc 
funofo . ifdc his , qui funt fui, vcl alic. iur. & BahLin 
L Dco nobis.C.dc cpil'c& clcr. 

Vcrum huicaigum.refpondcrur, cVprimo, quod 
Licct monachus nonfirfub patria potcitatc, non ta- 
mcn pcr hoc lcquirur quin non ftt fuus : nam licct tc- 
ncathxcconfequcntia, noncft fub potcftatc parns, 
crgo n6cftfuuU.lcxCornclia.ff.de tcf.am. & $.cman 
cipan, Initic.de hxrcd.quxabintcita.dcfcrunccamcn 
fallicin cpifcopo.&monacho. &rario fpecialiraris 
eft.quiadignicasin fauorcm introducla , in odium 
rctorqucri non dcbct.l.quod fauore.fr.dc lcg. &ita te 
nct Fcrnandus Vriquius in tradu dc fucccii; pymf ftR 
lib.z.$. t s- num.84.&: S Prxtcrcacum m monacho 
fcmcl fucntcaufatafuitas mcdiantc turrisporeftatc, 
Conrinuariporcftabfqucpatrisrx>rcltare,Argum.l.pa 
trcfunofo.ffdchis, quiiuiitfiii.vclaiieniimis, &ira 
tcnct Dccin Lqui fc patris.Cvndc hbcri . iccundo & 
vltimo rcfpondctur ncgando, monachum non dlo 
fub patria potcftatc , nam con rrarnim tcnct Iaco. Ba- 
trigar. in auth. fi qua mulicr . C.de facrofan. ccclcf & 
latius in cLL Dco nobis. &difcurit Martiun fuo tratft. 
dc fuccefl.abinteftx & potcftdici fub parria potefta- 
te,cum f it natus cx lcgitunis nupri/s , argum.l.nam & 
ciuium.rf.de his.qui iunt fui, vcl alicni luris. & ita clt 
diccndum, cum non lit dc mrc contrarium cautum , 
argum.l.illam.C.decoilar. Necobftat, quodctiam 
fitfubpotelbtcAbbatis, quiapotcftas Abbatis ma- 
gis rquipararur potcfiari , qunin iuhcr Ctuiias in ci- 
ucm , vc dicit SpccuLin tit.de fiaru homin. vcrlic. 1 1. 
& facit Lpotcftatis verbtim . fK dc vcrb. figntfic & lic 

Eotcftas patris & Abbaus fimul concurrcre non pro- 
ibcntur. Nccobrtat.qubd monachusdicirurmuca- 
rc ftanim, quia non cff \ crnm, quod fir limihs cnian- 
cipationi, quontam crnancipariocftactuscontraruK 
iuri parrio, qtir habcr in fccapitis diminutioncm, & 
nira agnarionis infringit . l.tu tclas . fK dccapit. dimi- 
nu t. quod f ccus cft in monacho, cum iura .igtiationis 
non tollantur.ncc rcpcriatur iplum cipirc minui. 
Neceriam tcrnb&vlrimb obftat, qttbd parria porc- 
ftas fit linc efTethi, quia immo cft cum ctfcct.i.cv. qtio 
pcr cam confcruatur in fuirare, & omncs cffcchis fui- 
taris habct , dcqmbtis in l.in fuis. S. dc JibcT. &poft- 
hum.& ira rerwnt Guiliel.dc BcncdicUn c Rainti- 
tius, dctcnam.invcrbo.fiabfqucliher.t. num.88. 
Alci.u.mLlifiliusqiuiarri.num.i^.flidcvulg.Bald. 
indl.Dconobis, pcrilhimrcx. ind.l.cnm inad<>pri- 
uis,&md.l.apud fioftes. Butrig.Barr.& Bald.m dicta 
auth.fi qiia mulier, Bald.& Ang.in Lncporcs.fF.de lus, 
qui liint fui, vcl ahctii iuns, & hxcert commmiis opi- 
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nio,proucatttcflatur&camfoquitur fcnand. Vafi 
qtiuis in traift.de iiiaelf ci car. Iibi|, $. 1 1 . num. 1 1 i, 
& laf.in l.parrcfuriofo.numcro 47 .ff.de bis, quifuni 
fiii.vd alicoi iucis. & hxc condufio ptobatur in ditU 
LDco nobis , in vcrlic cum atitcin , dum dicit , nullo 
cis impcdimcntocxlanctimontaliconuerfationcgc* 
ncrando, &c pcr qticm tcx. patct qucxl monacho* 
fucccdir vt fuus, &prcbarur cttam argumcn.dii^f 
l.cum 111 adoptiuis,&in $.illud,iii Auth.conlfitut. 

Exfupradidis igitur conftat, qubd monachuscx 
poicntufuiratis cronfinittit h-Tndtutem patris noo 
aditam ad monaltcrium: lcd an monaiicriura vir» 
tutc huius tranfmillionis cxcludat lubftiuituro.di- 
cas, prout liipra conduiinn fuir.num.^. 

16 Tcrtius, & vltimuscaliiscft, tquandoloquimur 
in uanlmifiioncqua tit virttitclcgis vnicr. Ctfc his». 
qtti anteapcr. tabiil.&tuncquxncur, nunqiudmo* 
nachus virrutc A\\lx legis, ha:rcditatcm alccadcn» 
tium non adtt.mi ad monaftcrium ttaiilirurrat, £c 
hocctiamcafu omilladilpurationcconcludendum 
cii , tiwiuclutm vtrnitcdicta*lcgis,hcrcdtt;ircm noa 
aditam ad monaftcrmm rraninuttcrc.&ici tcnent 
AngcLlmola & Soci.in diCta Lprimaftidu vufg. lacO. 
dc Arcna in Lprima. $.pcr lcruum.fLdc liictxl xxfic St 
Fcrnandus Valquius in tracc.dcluccdl.progrcUaib.f. 
J.^.mimero p.cc h.rccft communisopmio, proutdf 
cit Soci. in dicial.priraa , & ad ld diccndum raoucn- 
rurhacratione. Hrrcdttas afccndcntium nonadita 
addcfcendcntcs.&ficad hhosncpotcs & proncpo- 

1 7 tcs virtu tc dicfa: L vnicz tranfinittirur. t crgo mona- 
chusad monaflcrium ha-rcdiratcmnonadttam vir- 
ni r e di £tx Lt ranfm i rtit. Vrc ba tur con fcq ucn ti a , q ui* 
monaltenumloco libcrorum lolius monachi iiabc- 
tur, vt probat tcx. cum glof in J.lcdhoc prxlcnri, in 
Au thcn.de fan&Epi fcop.& i n c.in praicnria.cxrra d« 
probat. & in auth-niii rogati , & ibi Corn. C atl Trc- 
beh&ita tcncntSpccuLin titulodclocato.$.n:mc.ali- 
qua.vcriic 1 4 i.Glol an Lfi iraquis promifcrit.in ver> 
bo,intcrcft.ff dc vcrbxibligatio. Bald.& Alirar.in cap. 
primo.dc militc vaf1ailo,qui arma bclltca dcpo. BalcL 
111 ccum in magiftrum, dcclccfio.&incpcmilr. cx« 
tradc prjfcript.&in conliLi 5 5 .lib. jt.&iu fonf.4 16. 
lib.^.Anchar.in confiLi 6 f.&m conliL^io.lmoIaia 
dictocinprxfcmi.:. quinimb loco cnam pofthu- 
mi habcrur,fccti:id:im BaJd.cc imolam m i.fihusi 
patrc. d.pri m o . ft.de I i bcr.& pol thum. idcoquc infir- 
marrcllumcnrwm prius faChtm, vtinauthcn. fi qua 
mulicr.vhi Glof.Pctrus Cvn.& Pau.de Ciftro.&alij. 
C.dc facrofan.ccclcf. Imola in l prim.i.fl.dc rcftamcn. 
Tiraquel.in l.fi vnquam.mimero 41. C.dc reuocancL 
don.lr.f. in rtibrica. Cdrpolthiim. h.rrcd.inlliruen. 
&in ri-brica.fTdehbcr.&polthum.numcro 19. Barr. 
in di«lra authcn.fi qua muhcr, vbi iaf. numcro 17. 
iuncdicitcommuncmopinioncm. Dccindi&ocap. 
in pr.vfcntia,Coiur.tn c.(ccundo,dc tcftamcn.numc- 
ro^. Arvr.in l.primv ffdetcftamcn. numcro f.Anc. 
RoklKtsinaurhcJi.rngrelli, numci-o itf.Cdclacro- 
fan.ccclff.Abbasind.cinpr.cfentia, nttmcio fi. Ri- 
pa in dl.fi vnqtum.tn q. t f .& in Lcx fiCto.fli quis ro 
gatiK,num.j8.ft;.idTrcbell.BaL inconfu«?.Iib.5. Bc- 
naliCius Capra in conL 1 47.Rum.in confiLx J7.Dcc. 

in 
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Inconfi. i i.&inconli. i t<>.&in conii. 4.16. cc Iixc 
dkconimunis&rcccptaScribctium lcntcntia,i qua 
in iudicando& conlulendo n uli< > pacto dt reccdvn- 
dum.prout tradic f crnandu 1 ) Vaiquius tn uaccdciuc 
cciLct cac Ub. i . j 1 1 .num. i 66. 

1 8 Scd fan ha-c tranlmiifio locutn habcat ftantc itlb- 
liitutu?Concluliucproccdcndo,diccndum cit iocum 
non habcrc: &ratio cli , quia monachus iuitandiiu- 
Mslubcoodirioiic, ii nohtcrk, vcl non potuertt dlc 
Jurrcs : crgo h nJuii effit hmta aduutli dcbct iubhY 
tutus,cura c\ vcrbis conllet vohtntatcm teitatons d- 
fcin ddcthim monacln ralutuuiubfiitutum, &»ou 
monaitcuuro vcllc adinicccrc, &haccius voluntas 
artcndcndacft. quilibctcniminrcluadtnuiderator 
& arbitcr. l.in rc mandaU.C. mandaci, &l.fed & ii lc- 
ge.f ccmiiihiicifde pctit. hcrcd.& vnutquiiquc rebus 
lutslcgcm impoucrcpotciL Lquories.C.dcdo«a*qu$ 
iiibmodo.&c.vcrum.dc condicio. appofic quod 
pofiic paccr, tcu alius iubilitucrc.probatur m d.LUco 
nobis.ia verU.hoc et;am,vbi patcr ccncctir tantum fi- 
uoingrcllordigioncm, lcgitimamrclinqueic, viua 
noncoguur. licrgo plus rchqucrit, potcnt cilubiu- 
tucrcinco, qubd vlcra rchquit , prouccuamdicunt 
ibi BaL& ?au deCallro. & tatito magis hoc eft chccn 
dum,cum ad cxclulioncm iiibl tituti ratio d. 1. vnicx, 
locuinnonhabcatin mon.Uicrio, cutu tc vcraratio 
ilhus ccx. loquatur in vcns delccndcncibus : idcft in 
filijs ncpotibu» & proncpoubus , .& non >n blijs nctis 
& iiitcrpcctadius, pront c.t monofteriuin, quotnca- 
fuquandocoiiitacquodlegcs loquuntur, lcu yltime. 
horoinum difpoutioncs in veris hlijs.lcmpcrcxcJudfc- 
tur raonattenum . & Uinccft qubd quandopaterin- 
ftiruit filium fub co.idi tionc, vt ii deccilerir line ril; j> 
cxluocorporcnacis.rcltiiuat h,Trcditaiem Tirio, tuc 
cxcluditur moualtcriunrccum tunc non habcatur lo- 
colibcrorum.prour tcncntlaco.dc Bcluilo&Ang.in 
in $.fed hoc prxlenti.in Aurh.dc ianctifi:pilc.BaLBur 
trig.&Salv.mautU.iiiii rogari.C.adTrcbd.&ibiBaL 
air,hancpartcmxquioremdIc.Bal.& Imoiainl.li na 
quis fS.fi.rldelcg.x.S.ipaini.livnquam.qucibonc t 4. 
C.de rcuocan.donat. Dccuincjnprarfcnua, exrradc 
prohar. Fernan. Vafquius in tracl. dc fucc. progrdlii» 
iib. i .f i Cnum.4 1 .& Bald. in conii.7 i . lib. t. vbi fir- 
mat hanc partcm dle vfu approbatam , & hxc cftco- 
muni s opi nio, prou t dici t & ctiam icqui tur Fcrnadu s 
Vafquius in tract.de fuccelLcurachb.j.j.i i.nu. 1 6 7. 
cVfccundumFulgofind auch.nili rogari.luec opinio 
eltin iurociolcqucndaranquam communis, cceain 
communcm cIle.utcltaiurBocr.indccil.t j4.nu.4.& 
Gualdcniis dcanctdlandi,ncr.cauc 1 S. 

I p Qumta & vltima queftio cft.fAn in calibus m qui- 
busmonachusnon rranfmirnt, potfit monaftctium 
pctcre fc reftirui aducrfiis non aditionemraonachi I 
fct pro rclbhitionc duo funt conliderandi cafus.quo- 
rum primttseft, quando in adirione Uxrcditaris non 

' iacta , non Iblum adfiiit culpa & negligcntia mona- 
cht , fcd etiam culpa & negUgcntia Abbatis : & m 
hoc cafu concludendum eft, monaftcnum rdurui 
debcrc, & itain fpccic tcnet Arcc in d. cap.in prxlcn- 
tia.& rurio cft.quia ccclefia cum fucnt l<jla,ram cx fife- 
dto monachi.quim cx fadoprxlan, qui non ruitdiU 
gcns in iubcdo monacho, vt adircr, fungicux vicc mif 



noris, &potcft pctere lcrdtitui,arg.noMn c;.dcin 
intcg.rcftit.lib.(>.& racit tn ar^iimctunitLi^arjtomic 
cum ibi nocacis.ri.de accj. hx> ciiitatc. 

Sccunduscaius eil,quarrdolicrt adfucritculpa & 
negbgcatia- roonachi , ijincn Abbas in vita monachi 
pluricsiullirmonachum atlirc: & tuncinhoccafufi- 
cct monailcritim poitet .idi: c, ctim itiilus pi o .ulitio- 
nc habcacur , nrotit fupradiximus, tarac ad maiorcm 
cautclam potlct pcicrc rcli irmiontm in inirgrum, 
ita tcncnt laco.loan.Arul Abb.&ccreri Canoiiiihv in 
d.c.in prxicnti.t , cxtra dc prob. & itxc cll communis 
opinio, prout dicit & ctiam lci-juitur ^Soa.in dd.}.nu- 
me.i6.& probacur luc racioni.:nam cx co quod mo- 
nacUusnoluicadirc, ccclciia Idadicitur.&licct Abb. 
iullcnc adire,cn quia non facit quicquid potuicccrlc 
iiactiamlcfadicitur. erqocum ccdcliaofhaomino- 1 
ris fiingarur, rcilitui dcbct.arg.c.j.dcin intcgrnno rc- 
ftit.lib.t.iin6hocctiamproccdir,fi Abbasfccirquic- - 
quid|HJtuif,vc monachtisadircr,&noluiradire, tiain 
proptcr racttim iltitis monachi ccclciialcfa fuirH& 
idcorcftituiiiebct. 
. 10 fcrlidixcris,fquod illalclio in monaftcno cauia- 
ta per mortcm monachi dicirnr diuino iudiciocon- 
tigiile, Glofin $.mcdia,Inftir.dccapir.diminut.&elt 
tex.in l.Iuliantis.ffiqui&iquibus , Icd leliofatocon- 
tigcnsnocaul.JtinintoeTUin rcltitutionem.l.veruttij • 
$. faendurn.fF. dcminor.Ergo monallentim aduerA ^ 
fus iiiam ldiontm non poteft in incegrum rcftitutio 

1 1 ncm pctcre-tExhinc cltqiuid htfres minoris non ad- 
cuntis non potdtpeccrcrcltirucioncm in incegrum, 
BaLm l.li inianci, oum. 1 6.C.dcturcdc!iber.in 1. non 
luhim.ti.de 111 integ.rcihtur. tit.gcncrali.Saly.& Ang. 
in Lj.C-.de i n m ccg.rcltir.Iaco.de Bcluii o, Ang.& Ro- 
man.m iLLPantonius, & Bald.inl.vnica$.in nouifli- 
mo. Cdc caductoUcn. 

Relpondeturduobusmodis, &prim6: namcum 
monachtis nolucrit adirc proprer cius factum, ccde- 
fialclafuic.&iictamfutfaduratc, cumnon iuilenc 
monachum adire, quim callidiratc monacUi noletis 
hxreditatcmadirc, &licverum non eft , iimplicitcr 
Lciionem fato , forruna, &diuinoiudicioconrigilIc. 
Sccundo rcfpondetur , negando pcr cafum mortis in 

1 1 intcgrum rcftiturioncm non compaerc, t nam ha> 
res mi noris nonadeuntisporinin tegr 11 m rcftitotto- 
nem petere,& ita tcnent Bar.Bal.Pau.dc Caftro, Fric. 
dc Rampo. & Iraola in d LPantonius , Iaco.dc Are.& 
& Bar.in l.qui duos. ffldc rcb.dub Bar.& Imola in Lve 
uc. fF.dcacq.Uxrcd. Fulpof & Pau.de Caftro in d.l.li 
inranri.Ioan. Andr.in d.c.in prxicnna,&Soci.in d.1 j. 
vbi hanccrlecommunem opinioncm attdtarur,qua 
fequitiirctiam Corn. in conli.; 1 i.num.<».vcL4.io. 
CcphaLin conli. $6. num.6. &cx iftis rdjxmlionibns 
patct obiettioncm non obllare, & proptcrca cgo no 
dilcedo i fupradicta coclulione, quam probo hac ra- 
tione . iMonaltcriura Uabcrur loco mmoris. c. j. dc in 
inreg.rcfticUb. 6. ergo vti minor,quando liu facdita- 
tc&calhditaccaducrfanj lcdicur reftimirurxLflcien 
dum. itaetiam eccldia relhtui dcbct , quando fui fa. 
ciUcatc&altcriuscalliditate, lcu doloLrlafuic lcd in 
calunoftro monaltcriumlxfum fuitcallidirate &do 
lo monachi.cum potueriradire&noluiradircprout 
prxlupponirnus: crgo monaftctium rciUtui ifcbct,& 
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ita cgo teneo etiam arg. l.funt perfonx. ff.dc rclig. & 
fumpr.funcr. quamopinioncm tcnetctiam Corn.in 
conh.87. volum. x. Ilta conclulio , an proccdar quan- 
dofubllirutu > adinilliis fuitad hxrcditatcm.dicas, 
prout hr in Lquod fi minor. $. Scxuola. ff. de minor. 

S V M M *A R 1 F M, 

1 Subftitutus ,anprtfcratur fifco, inHituto exiflentein- 

d'ss<no. 

2 lnttUttlusl.fi fequens.ff.ad SyUan. 

3 ^idire r.olcns in dubic, r.on prtfnmitur in fraudcm re. 

fniutics, 

4 lnteUcfius l. rctufarej.fi fifco.filad Trcbcll. 

5 InteUcfiusl.cumfifco.ff.adSyUan. 

6 Bartoli doGrina in Leius, <>ui delatorem. S.fi. ff.de iure 

fifci,an fit vert. 

7 Fifcus fuccedit indifno non tanquam hercs, fed tanaud 

futccffor bonorum. 

8 Subflitutionis vulgaris verba, ft hrtres non m#, cafum 

dcfiiirntis facultatis ,nec ncn cafum dtficttntisvo. 
luntatis comprehendunt. 

9 VecUratioad l.in fraudem ff.de utre fifci, 

10 Subflitutus, anprnferatur fideiccmmiffario inflituto 

repudiante_s. 

1 1 InteUctlus l.f*fla.§. luUanus, ff.ad TrrbeU. 
li InteUcfius l.fipatroni. S.fin. ff.ai TrebcU, 

C A P. VIII. 

Vintaprindpaiisconclufiocft, f Anin- 
ftitutocxiftenrc indigno.fi lcus prxfcra 
rur fubftiruto ? In hac quxftione dux 
funtprincipalesDod.opinioncs: qua- 
rum prima cft, qucd filcus prxfcrarur 
fubftituro , & ita rrncnc Barr. in d.l.j. nunt. 16. qucm 
ibi fcquuntur Imola.Alcx. laf. Ripa.Soci. & alij com- 
munitcr.Imolain c.Rainurius , cxtradc teftam.Ang. 
in l.fi. C.dcinftit.& lubfbc. (iiulicl. dc Cun.& Bald.in 
l.precibus. C.dc lmpub. & aiijs iubft. Bart.& Roman. 
inl.fi fcqucns. ft ad Svllan.lraola &Pau.dcCaftroin 
Lrccuiarc,$.ti fifco.ffadTrcbcll.& Alex.in l.is,qui co- 
tra tabulas. ff.codcm, de vulg. & pupil. fubftit. & hxc 
eftcomrnunis&recepraScribcntium icntcnria, qua 
criamfequimr Fcrnan. Vafquius intrad.dc fucccll! 
progreflu.in prefatio.bb.z.nura. 1 2. & moucntur ifti 
expluribus. 

Prim6 pcr tcx.in i.fi fcqiies ff ad Syllan. f Huic tcx. 
rcfpondctur, quod r.on mirum ii lbi filcus prxferrur 
fubftituto^qua ibi hxrcdira? per hcrcdcm adita fuit, 
&ficibi pcrhxrcdiransaditionc cxclufusfuit fubfti- 
ItttMtLpoftadiuin C. deimpub.&alijsfubftitur.& 
quodibi hxreditns adita fucrit,probaturduplicitcr, 
& primo ibi hcrcditas aufcrrur in penam . modo fic, 
fi nxrcdi tas lbi adita non fuillcr, propric non ellct pc^ 
na, quiapcna cftpriuatio.&priuatio lubitum pr.r- 
fupponid.manumilfioncs.rfdeiuft.&iurc.&l.dccc. 
ffdc vcrb.obligat. Erc;o cuin ibi harrcditas in rcnam 
aufcratur,& filco applicerur.condudcndum cft harrc 
diutemadiumfiiille.Secjndo & vltimo probatur, 
runcdemum qtus rcpcllitur vt indi^nus , fi quando 
Jbxrcdiutcm ad iuit , antc mortcm dcfuodi non vcn- 




lan.fcd in cLLii lcqucm.inftituius rcpcliitur tanquam 
indignus : quia ncccm defundi non vcndicauic : cr- 

Kab ipfo lnftiruro hxreditas adiracrat. li igitur 
xcditascraradita, nomirumertfi excludicurfiib- 
ftirutus.ctim vulgaris fubllitutio poit adium hxrcdi 
tatcmcxpirct. 

Secundo moucnnir. Si adita cfi hcrcditas,crgo ex- 
cluditur (ubft ltutus. d.l.poft aditam. C. dc impub. 6c 
ali js fubftit fi non cft adita,& hoc vidctur m fraudcrn 
fifd fadum,arg.l.recularc.$.ii rilco.fTiad TrcbcLcrgo 
admittitur filcus, quia ifto calii inftitutus habctur 
pro adcuntc.Lnon iuftam.Cad TrcbdLHuic rarioni 
rcfpondctur, nam qui delidum eui tar & pcnam, no- 
lcndo ha;rcditatcm adnc , nuiiam fratidcm comitrir, 
cumdleranquam indignus rcmoucarur, quiantcvm 
didam ncds dcfundi adit hxicdirarcm. d.«'.n6ahas. 
& idco fccundu Politum, ndiculum di diccrc, quorl 
iftc fcccrit in fraudcm : nam potcft cflc, quod nolue- 
ritlixrcditatanadirc, neq; nolit, quia noluit.ncqne 
xuh ncccmdcfundi vcndicarc,vclali;sdecaufis,quc 
j varixfiint,vtin Lquiaporerat.fliadTiebd. f&mdu 
bionolcnsadirc, non prxfumirurin fraudcm rcpu- 
diaftc,vt cft texJn Lqui autcm,in prin.ffqucin fraurL 
cicd.& idco lccudum Rip.iftis rcudatum ctlin lom- 
nium,quod nolcns adirc, faciat hoc in fraudem filci. 

Tcrtio moucntur pcr tex. in i. in icruitutcm. ci, 
qui. ff.dc bon.hbcr. vbi dicitur, quod ci qui fubftitu- 
tus crit patrono,qui contra tabulas pollcffionem pc- 
ticrit, aCtiociuspartisjCuiuspatrono pofldTiodata 
crit non datur : ergo hxrcs nolcs hxrcdiute adirc, & 
indignus non facitlocum lubftiruto. probaturconie 
qucn tia , quia ibi patronus cx co quod pcrijt bonoru 
poticftloncm contra ubuias fuit faCtus indignus ora 
nicommodo, vt tcx. lilcdicit, & tamcn non facirlo- 
cum iubftituto.Huic tcx.rdpondcrur, qubd non mi- 
runi.li ibi cxcluditurfubftirums.quiaptronusinfti- 
tutus confcquutus fucratportioncmfuampcrcotra 
tabulas,quod fccus cft in quxftionc noftra, cum pra> 
fupponamus inftj itutu rcpudiaflc totu , intcr quos ca 
l:i , maximaeftdiffcrentia, vtomnibuspatct, &tdco 
de vno ad alium illatio non pcrmittitur , arg. 1. natu- 
ralitcr. $. nihil coinmunc.fi. dcacq. polL&quod pcr 
contra tabulas potucrit confequi bonorum poflcllio 
ncm, probatur in Lii patronus. ffdc bon.bbcrr. in co 
cnim cafu loqui.$.ciqui,eftdicenduin. 

Mouenturquarto per rex.in 1. recufare. $. fi fifco. 
4 ff.ad TrebclLfHuic tcxtui refpondctur,qubd ibi non 
adcrat fubftitutus,qui vellct adirr. patet, quia tex.lo- 
quiturin bonis vacantibus. comprobatur, qniaibt 
agiturdccomucllcndo filcum, vt adcat : fed li fubfti- 
tutus axlirc vcllct , ccrtcnon cojjerctur fiicus. &li di- 
xcris , quid fi crgo fifcus tciictur rcftitucrc fiddcom- 
miliano hxrcditatcm. d. $. li filco, & probacur la 
LMarccllus. j.li is qui. ffad Trcbcll. ergo mulro for- 
tius vulgari fubftitttto , quia fidcicommillaria fubfti- 
tutio cft onus.l.cohxrcdi. $.cum Titic. ff. codcm , de 
vulg. fubftitutio. vulgaris cft fatiorabilis & amplian- 
da.I.Gallus.$.&quid li tantum, vbi gloL& Uoctom- 
nes. ff.delibcr. & polfiium. Rcfpondcturduj)hdier: 
& primo q> in fidcicomiflarufubftitutionc hfcus ha» 
bcccomodum, quiadciraiiic quarum.cLLMarccllus. 

$.6. 
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ffi.quotfcommodum cdlatin vulgari . Sccundb rc- 
fpondetur,quod cx quo fiCau ett lixrcs,expirat -vuiga 
ris fubtlirouo,qnia ht fubcondinone,fi infbturus no 
vultdlehxrcs, vdalium hcredcm non fcccnc, quod 
fecus dl in hdcicommiilaria fubftituuonc, cum ipli 
aditahcrecuutelocum lubcac 

Quint6mouentur.Indignus culpapropria fitcus 
facit hcrcdcm , ergo dcficit conditio vulgaris fubih- 
turionis.l.paccctamilus. tf.dc hzrcdjnlrk. Huic ratio 
ni rclpondecur, prout fupia in altjsquzftionibus re- 
iponlumfuic,d.i.pacerfamihas. 
- SexrO & vlumo moucncur per tex-in Lcum fifc0.ff. 
t ad SyLtvbi caduca bona proptcr lnulti neccm dcfun 
Ctiapphcanturfilco. crgo ctiamlixrcduatcnonadi- 
ta: namtidleradita, non forenrcaduca.Lvnica.Cde 
caduc.tolien. Huic textut rcfpodetur duobus modis, 
& primo ibi non apparct, quod fiicritdacus fubftitu» 
rus, imo pcr illam dichonem , cura.apparct quod ali» 
quacaduca bonanon applicantur filco. Lfi quando. 
fTdclc^.j.&hocdicpocelrdaro lbbitituto: ergo cex. 
illc lianc conclufioncin nccciLuio non probacSccun 
do tefpondccur.quod ibi lizredicas aditi fuir, & hoc 
dle vcrum probatur hac ratione. li ibi luercditas adi» 
tanon ruitlcchfcusipfo lurenon ccncrecurad lega- 
ta, cum nonadicaex ccftamcnto hxrcdicate, oinnia 
in ceftamenco lcnpta corruanc 1. nemu. ff. dc tcitam. 
tutcla. fod ibi tilcus ad legara cenetur: ergo hzreditas 
cx tcf tamcnto adita fuic Nec obftat, quod bona cadu 
ca appcllcncur, quiabona caduca cciam propric ea 
cilcdicuncur quibuseuam poftaditam hzrcditaccm 
lic ccs priuatur, cacbcque ab illius dominio vcl iuce. & 

frobatur hoc pcr id, quod habccurin cLLvmca, & in 
fi.Cdc iurc cmphyc 

Et cum fupcrior opinio nulla L vcl rationc fundo 
tur,cui comraodc rclpondcri non pollit , idco altera 
cfc opinio fuperiori con t ran.i,lcilicct quod imb lub- 
lutucus prxtcTafurhfeo,&hancopinioncin tencnc 
Ang. indJ.j.& Bart. iibi conrxarius idcm przfcntirc 
vtdccur in Ldus qui dclarorcm. 4-ri. ff. dc iure fitci. & 
hanc candcm opinioncro cenec Policin cract fublhc. 
in matccuvulearis, in t t.q. rnihifoL ttJ.&moucn- 
tur iih cx pluribus. 
4 Primo, f quando ioilicutus dx indignus, cunc bo- 
naapphcantur fifco,quandormesinftitutus adiuic 
hircdicafcm, lecus vcro fi no adiuic iftacft nocabilis 
dotcrina Bart.in lcius, qui ddatorem.$.fin.pcr illum 
tcx. tf.dc iure fifci. fcd in quxftionc noftra prxfuppo- 
nimus, hxrcditatcm aditam mon fiiillc, crgo non ap- 
plicacur fifco,lcd fubfticuto.Huic rationi rcfpodctur» 
ncgando Bar. dotrrinara: nam iplcconcrarium tenct 
tam in d.l j. quam in d.Lli fequcns, & Alcxan. in dicta 
Lpcima, dicic, quod Barc. mchus loquiuir in d.l. fi le- 
qucns,qnam in d.$ .fi.& contraiplam Bar. docccinam 
tcnec Glof. &Docf.in Lcam, quam.Cdc fidcicomilK 
in vcrbo, ctadicur.Pau.de Caftro,lmola, & Alcx-in d. 
1. rccu l.i: c.$.li ftfco , & comuniccr Dotc. in d.l. j.& tcx. 
in cL$.n.c6trarium probarc vidctur: nam cum lbi di- 
iputctur>an atcioncs compctctcs indigno poffint in- 
tcncari coocca filcum adica hxreditatc , &decidacur, 
quod non, quia per aditioncm confufc fucran t, fatis 
«icmonftiacur.quod ii non fuillct adiu hxredicas,in- 
dignus habcrcc achonci» concra nleu in: crgo condu 



diturctiam haercditacenon adira filcum adnucti.& 
hoceciam probari vidccur in l.j.ffde iurc fifci.in rau 
bis ilhs,vel quod indignus quis ha?res nuncianir^ua* 
verba ctiam ante aditam hxrcdicatcm vcrificanrur . 

Secundb moucnrur pertcx. inl.ncccllanos. $.j ff. 
ad Sylkn. vbi diciuir bona non applicari filco, nili h- 
fcusprobaueritlurcdiratcm fuilieaditam, &infhru 
tum n6 fccillc fumi fupplidum dcferuis occiii . Huic 
ccx.facilitcr rdpondco: nam vt fupra diximus, ctiara 
ii hacrcdicas non lic adita applicatur fifco . ncc obftat 
d.$.j.uuu lllocalti h.rresnon diciturindiqnus, nifi 
adcac hxrcditarcm antcquam fcccrit vindiClamne- 
cisiichmctt, crgonon minnnclr, lififcusantcadica 
hzccdicacetn non admircacur coincalu,aimantca 
hzrcs indignus non rcputctur. 

Teruo mouencur pcr rubr.ri.& Cdc ijs,quibus vt 
indig. induceudo casin verbo illo, auferuntut: nam 
antcadiram iurrcditatcm nonpoceftihci ablatah.r- 
redicas,arg.Lcradicio.ff.de acq.rcr.domin.& lic h.rrc-< 
dicasaufcrturafifco poft aditahaTcdiratcm,&non 
antc. Vcrum harc confulcratio pcncsmc nullius rtfc 
momcnti: quiavtfupradiciumfiiit,&ante aditam 
h.rrcditatcm bonaapplicantur filco . ncc obftant di- 
Crxrubcicz: quia licct ioquanriirpcr vcrbum.aufcr- 
ri,non camcn per hocexdudicur, quin eciam hxrcdi* 
ucc non adica fifcus admictatur.vt probatur in Lpoll 
legatum. Ui patcr acculaueric ft.de his , qui.vr indig. 
& iic ibi vcrbura,aufcrri, no fuit paiirurn,vt lignifica 
retur, quod bona fifco applicari non polhjntjniii adi- 
ta hercdicate, cum demum in lcgibus illius ciculi con 
crarium probetur, fcd alio rdpcctii. 

Quan6 moucncur. fFifcusnonfucccdicindigno, 
canquam hzrcs, fcd tanquam bonorum fucccflbr.Lj. 
$anbona.fTdciurcfifci, &tradunt Match.de AfHic 
in dectCj 8 f . nu.a. & laf in Lex facco. $Julunus, nu- 
me.c.ff.de vulg.&pupilLfubft. crgo illa rationc , qua 
vcnicntcs ab intdrato tanquam bonorum fucccllu» 
rcsnonpolluntexdudcrcfubfbtutum \oilgarem, ita 
nec filcus.Huic rauoni retpondctur diuerlara dlc 
racioncm in filco,& diueriam clle in venienubus ab 
inceftaco: nam venicnccsabincdcaco fucccderenon 
polTunc , cum eos pcr fubfticutum cxcludat ccftacor. 
quz ratto cellat in filco.cum concra fiicum non adiit 
tcftatorisvoluntas, &ideodc vno cafu ad aliuin dla- 
tio ficri nonpotcft, arg. l.nararahtcr.$.nihd cotnmu 
ne.ff.dcacquircn.poflclL" ' 

Qtiinto &vltim6 moucntur pcrtcx. inauth. hoc 
amplius. CdcfidcicommilLCcccrum &huic tcxtui 
f.icilitcrrcipondco , n.nn tex.ilfe non loquimrin in- 
di^no, fcdquandonon inucnicurgradiis fuccdlio- 
nis in hxrcihtate, qui cafus diucrfus eft a noftraquz- 
ftione .Prztcreaillc tc.v.loquitur , quando adira eft 
hzrcdiras , &fubfliturus virtuicilhusauthcnticxad 
hzreditatcm admiuitur,& lic non fadt ad rumbum. 

Ex fupradiclis igitur conftat, vrranrjuc opinioncm 
difputando dcfendi poftc .cgo viucum Ripa licdi- 
ftingucrem , aut inftitutus indigntis cftctia lncapax , 
&tunchoc incafu fubftitunis przfcrtur fifco. & ra- 
ho eft ifta, quia pcr .inflitutioncm indigni incapacis, 
purificata dicitur illa conditio,(i hzrcs non crit, cx ca 

[itcirapotcntiz, crgo fubftitutus cft admiuendtis. 
cura proponas. Cdc hicudhc & facit pro hoc calu 

tcx. 
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tc\.in Lfiin r.ictallum.fT.dc nirc hJci- & faciutnotata 
pcr Barcin l.hxrcditas. Cdc his, quibus vr indig. Aut 
inftirutus cft indignus, fcd capax & ipfehxrediutcm 
adiuir, & tunc fiicus prxfertur lublliruto.& ratio cft, 
quia cum proptcr hxrcdiratis aditionc vulgaris fub- 
ftitutio cxpiraucricLpoftadica.CdeimpuD. &alijs 
fubtt.admicti(urad iplam indirjniinftituu hxrcdiu- 
tcm tifcus. 1 .1 i fcqucns. rt. ad Syflan. Aut inftiturus cft 
indignus,fcdcapax,&hxrcdiraiem nonadiuit,&ne- 

3ue eam adircvuh:& tuncegoin hoccaiu non dilcc- 
crcm ab hac fccuda poftcriori opinionc,quam pro- 

8 bohacratione.tillavcrbavulgarisfublhcutionis, li 
hxrcs noncrit, comprehcndunt non folum cafum 
dcticicntis facultatis , fcd ctiam cafum dcticicnns vo- 
luntatis, Barr.Bal.Saly.Comcni.Fulg.Alex.Corn.Arc. 
laf.&ahj indiffcrcnrcr, ram incLLcum proponas, pcr 
illum tcx quim in d l.j.ff codem. fcd cafus dcticicntis 
voluntaris, dicirur cxritiilc , quo cafu admitticur fub- 
ftirurus,cum cxprcfscconftac.inlfitucum nollcetiam 
in futurum hxreditatem adirc, & hoc dr, quod dici- 
tur in l.quamdiu. ff. dcacq. hxrcd. Ergo cum in cafu 
noftro inftitutus indignus nolit ctiam in f n turu iici c 
ditatcmadire,cafusdcficicntis voluntatis extitillcdi- 
citur.crgo admirtirur fubftirutus. Ncc obftat ii dixc- 
ris, quodcum inftitutusindignus nolit hxrcditatcm 
adire, in fraudcm fifci id faccrc vidctur.I.in fraudcm. 
fLdc iurc ti(ci.crgo admirtitur fiicus,quia ifto cafu m- 
ftirurus habctur proadcuntcl.non iuftam.Cad Trc- 
bcll. Rcfpondctur: nam nollcharrcdicatcm adirc, cx 
varijscanlis proccdcrcpotcft.l.quia potcrac fLad Trc 
bclL & in dubio nolcns adirc non ccnlcrur in fraude 
repudiatic.Lcum quidam.fLdc iure filci>& l. qui aucc. 
in prin. fLqux in fraud. crcdic. Ergo in quxttionc no- 
ftra, cum inftitutusindignus noht hzrcditatem adi- 

9 re,in fraudem filci id faccrc non vidcrur.fNcc obllat 
dLin fraudcm, quia ilh refpodctur, quod proccdit, 
quandolucrum eft iam quxiitum & radicatum,nam 
runcpcrdcrc talclucrumcftdamnum, cumlitdimi- 
nu tio patnmoni j. 1. f .fLdc dam no infecio. & ideo no 
mirum cft , ti runc non quxrcre in fraudem fifci ficri 
dicitur.quodfccus cft, quando tractaturdequxren- 
da fpc hicrandi.quia tunc no cft pati damnum.LPro- 
culus. fLde dam.infcclo. & Lfi is , cui. $. cius rci. ft.dc 
fitr .& ita tcnent Pau.de Caftro, &Alcx.inLi. f.fuper 
illum tcx. cum l.fcq. fLqui fatifd.coganc Cyn.& Barc 
inl.cum tc fponfx. Cdcdonat. ante nup. Imolain d. 
I.Proculus, & Alex.inl.cum cmptor. ffad leg. Falcid. 
& hoc modo proccdic tcx.in d.Lcum quidam.& hinc 
eft.quod rcmirterc penam &crimcnddinquenri,no 
eft damnum tifco.niii poftquam iam ellcnt in fifcum 
incorporara, Bar.in Lnccdamnola, in i.oppolitionc. 
C.dcpiecib.lmpcrac oftcrcn. &hincctiamcft,qu6d 
non oicitur damniticarc tifcum , qui quxrit aucrtcrc 
lucrum qucrcndum , fcd non quxfuum cum alrcrius 
iniuriaacqui{itum,Bal.inLparcnrcs,in prin.C.dc tc 
ftam.fed nos in quxftionc noft ta cracumus dc quxre 
dafbclucrandi,&iichxrcdicaccm: crgoillam pcrdc- 
re.icu repudiare, fcu nollcadirc, non cft damnum ti- 
fco. &quod hoc in cafu hxrcditatcm rcpudiarc non 
ilt fraus.probatar hac rarioncFraus propriceft,qua- 
do timulanir permilliim &revera prolubitumagi- 
rur.BaL&alij in riculo,ti dc feudo fucr.controucr.in» 
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rcr domin. & agnac i n §. bcncficium . icd in cafu no- 
ftro nontimulacuxpcrmiflum,quia rcvcraindignus 
hxrcs inftirurus non vulc hxrcdicaccmadirc,&eam 
rcpudiar , & prohibicum nonagitrcpudiando, cura 
id in iptius poteftarcdc voluntatc cduroris tic rcmii- 
fum, quxin vltimisvoluntatibus tanquara lcxcftat- 
cendcnda. $. diiponat , Auch. dc nupc ergo iftc hxrcs 
indignus inftitutus rcpudiando & nolcndohxrediu 
ccm adire fraudcm commicccrc non dicicur: &pro» 

1>terca cgo ab hac ( vtidixi ) poftcriori opinioncnul» 
o paCto rccedo. UjjAautkk 
i o Sexra principalis conchifio eft, fan infti tuco repu- 
duntc.lubttitutus prefcrarur tidcicommilIario?& li- • 
cct Barcin d.l./.nu. 1 1 . concluliuc proccdcndodicat, 
quodquando tidcicommiilum noncft rcpctitum a 
iubftituto tacitc vcl cxprcise, quod tunc vuigaris fub 
ftitutus prxfcrrur tideicommillano: fcd quandocft 
rcpctirum, cuncprxfcrnirtidcicommillarius lubfti- 
ruto.tamcn vera cftconclulio, quod lndiftinctc fidci- 
commiil.u iusprcfcrturfubiinuto, quam tcnct Barr. 
tibi con t ran iis, lmola,& Pau.dc Caftro in Lfacra.Ji.Iu 
hanus.ff.ad Trel>clL Imola, AIcx. &Soci.ind.Lj.Dyn. 
Bar.Pau.dcCiftro, Alcx.Ang. iibicontrarius, & ali) 
Docf.comunitcr in Lli parroni.$.ti. ffad TrcbclL Pcc 
Cyn. Bar. Bal.& Pau. dc Caftrn in Lnon iuibm. Cad 
TrcbclLlmola in c.Kainutius, in maicria vulgaris ex- 
tradctdtam.&h9Ccftcommunis &rcccpraScribcn 
rium lententia , quam ctiarn fequicur Poiic in tradb. 
fubftit.inmateriavulg.inq.z4. ■■ t i-£-Xj:. > 

Et mouenturadita concludcndum rationc&lc- 
ge,& primo ratione. Teftator icit, vd fcire pneiumi- 
tur iuris difpotirionem. Llcges lacratiilimc- Cde leg. 
& tci ta to r pra : I u m i t u r conformar e fc cum inris ordi 
nacionc,Bar.in l.hxredcs mei.$.cum irxfLad Trcbd. 
kd iuris difpotirio cft,quod inftitutus cogi poreft per 
fidcicommillarium, toto titJLad TrcbdX crgo tidci- 
commillarius, criamftantc fubftinito, potcff pro- 
ptcriuris diipotitioncm, quam tcftator ctiamicirc 
prxfumitur,& cum cadcm feconformarc,cogere hc 
redcm infticutum hxreditatcm adircNccobilartidt 
xcris.quod ccftacordandofubftitumm vulgarcm, vi- 
dcturdare liccntiam rcpudiandi , &pcrconfcqucns, 
quod hxres non poffit compdii, nec iuilus iudicis cc i 
ncret, cumcflctconfrateftacorisvoluncaccm, prouc 
didc Glof.in d.l.non iuftam. quia rcfpondciur : nara 
illud vcrum cft , nili firdaruscciam fidcicomiflarius» 
quia runcvidcturdauhccnriarcpudiandi, iudemti 
ii tidcicommillarius compcllcrcnolucrir.&ticfolii 
vidcturdcdillc tiibftiruruin incafuinquotidcicom- 
millum non habcrcr cffcctum, vt quia inftimrus mo- 
rcfcturanteaditam hxredicaccm , vcl antciuflum dc 
adcundo, peridquod habctur ind.l non iuftara.& 
hinc ibi infcrrur pcr Bald. ad limita.ioncm omniuin 
lcgum, quxdicunr,quodpcr aditioncm fubfticuti 
vulgaris.&cohxrcdis cxtranci tollitur cxiftctia fuita- 
tis,quialocum habcnr, nili tcftaror in rcftaincnro fe- 
ccrit criam fubftimttoncm fidcicomill ariam. cx quo 
ctiaminfcrr.quodli in cdfamcntoclt illadaufula, 
qarcommunitcrin rcftaincntisapponi folcf, icihccc 
wlgaritcr.pupillariter.&pcr fidacommiflum.quia 
non vidcmr dau licentia abftincndi , fuicas operarur 
ocs fuos cffc&us, & has iliauoncs fcquicur ibi Pau.d« 

Caft. 
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Caft . & ab cis no recedic Socun dl.j. fub nu. i 9.1'n 6. 

Sccundo & vlcimo racionc probacur . Inftitunis 
prxfumitur magis dilccrtis , q fublhtutus. LPubhus, 
an fi.£dccond&dcmonft.fcd fidricommiilarius an- 
tcpoliiusfuitinlhnuograuaco: ergodiccdum criam 
c! t. quod fucrir pra^xiiitus lubftiruro. 
1 1 Lcgc probacur ha*c conclullo. Primof pcr texin d. 
l.t.tcta. $ Juiianus, cum tnduccndo , fccundum pnma 
lechiram:nam ibt inftiruto fuirdacus fubihturus vul 
garis,& tam inihcucus, quam fubihtucus fucrunrgra 
uatidc rdhcuendo hxralicacemdiueriispcrfoius.c6 
cludicuribi ,quod ndcicommillanus cogerepoteft 
inilitucum , quod adcat & reihruat , & lic prxfcrtur, 
hccc darus cllct fubfhrutus vulgaris:& umcn clarum 
cftquod hdcicommiiliim hon crarrcpcrituma iiib- 
ftituto , cx quo ctiam fublhrutus crar grauatus dc rc- 
Ihtucndo, vc in Lliccc Impcracor.flfldc lcg.j. Vcrum cft 
animaducrrendum, qnodiltc tex.non probat nccclla 
rio luncconciulioncm, tum quia lubct vanos intcU 
lcchts, & ldco no eft allcgabilis ad dcciiioncm c.iula- 
rum, fccundum fiar.in l.in ambiguo.fT!dc rcb.dub.ru 
ctiamquiaifteinccllechisnon dtvcrus,quod pioba- 
turhacconiiderarione . Vcrbaillius $.funcifta.Iulia- 
nus ait,ii heres inihrurus Titio rogatus /it rcftirucrc, 
qui lubthturas eit Mcuto,& inftmicus ftiipccum fibi 
ncrcditatc riledicar, dciidcrantcTirio iubcndum eu 
adirc& rclhtuerc modo iiclllud rclariuum.Qiti, vcl 
vis rcrcrread hxrcdem inftitutum , vcl ad Tidum ti- 
dcicom imilarium : ii refcrrc vis ad hcrcdcm , & runc 
rx eo t c \ t u cliuuir, qu6d duo erant hcrcdes inih t nn, 
& primos rogatus fuit hxreditate rdhnicrcTitio: fe- 
cundo , qni appcllabarur Meuitts ruic vulgariccr fub- 
itictttusprimus Itxro, &idco hoc modo incclligcn- 
do non racit ad rem , cum non cadat illa quxiho , an 
ridcicommillitrius prxrcraturftibfhtuto, cum fidci- 
comiuiilum & iiibthtucio in diucrfts parcibus iint fa 
Ctx. fi veto vis rcfcrrc ad Titium , & cunc auc Meuiu 
ati fuir fubfhtutus , intclligis cllc illum primum hx- 
rcdem inihmtum,aut alterum hxrcdcm: ii intclhgis 
eftcprimum hxrcdcm inftirutum , &runc cxco tcx. 
<hatur,qu6didemfidricommiiLirius, &vulgaritet 
{ubftirutus poteft caperc ex ridcicommillb.quiaftu 
inrercft,& cft cafus hmilis.l.rcuocarc.$.pen.flud Tre 
beIL& hoc modo intcUigendo intcrpretatur fccunda 
lc&ura, & no fadr ad rtnnbu. iivero intcUigis altcru 
dle hxredcm, & runc cx luc inteUigentiaehcitur , qt 
fidcicommiiurius luhih tutus alten hcrcdi,potclt co 
gerc pnmum hxrcdcm adirc , propter qucm intdlc- 
dum nuUo pa&o probacur condulio communis . & 
fic vidcs, quod quocunquc modo rcxrus iftcincclliga 
tut, non probac id ad quod addudrur. & ii volumus 
fcqui nacurain rclatiui, qux eft.quod ad iuum antece 
dens rcfcrrur.Docbin l.cunccos populos.C. dcfacro- 
fan.ecclc.pr i mus inccllcccus: idcihquod ad hxredem 
rcferacur, cft vcrus. 

Sccund6 & vlrirao lcge probatur per texJn dJ. non 
iufta. vbiauia infdcuca& rogatahxredicaccm refti- 
rucre.acctumlibi vulgaris iubftituriotacu, iimo- 
riatur antc hxreditatis adicioncm poft lulliim dc ad- 
cundo fubihtucus admiturur , & cogirur hxrcdiracc 
iincquartxretentione rdhcuere fidcicommillano; 
ecce quodibi adeft fidcicomilunus & vulgaris iub- 



ftirurus, & camcn fi.IciccmTiilTarius potcft auiam co 
^erchcrcditatcmadirc: cr^ofidcicommi laiiusprx- 
fertur fubfhruro. Et quod ibi fucric auix ctiam vulga 
ris datus fubihturus, probatur apcrtilTimc in illis vcr- 
bis , cum Diuo Antonmo narcti nolho dcbcri criam 
afubftiruris fidcicommiUiim contcmplationc iudi- 
dj rcftatoris, quafiucircab his rcpctitum iamdudu 
plaaicrir. Etexhoctex.concIudittir, quod rcpudian- 
tcprimo inlhtuto, fidcicommilurius ctiam itantc 
fublhmto, cogit illum adirc, & in hoc prxfcrtur 
d: quod li non adear.quia prxuc itus mortc non j>of- 
fit, mnchcrcditas pcruenic: ad fubllitutum cum il- 
lo oncrc relhtucndi, vtdicitur ind.I noniuihim, li- 
nc vllo bcnefidoqtiarre , quoties primus rcpudiaue- 
rir,&coachts non pocuitadirc.quiavitamcum mor- 
rc commutauic. &cum iucopinionc & rclolurionc 
dtpcrrranfcundtim . 

Ncc oblhc tcx. in d.I.fi patroni.J. fi.qui vidcrur dc- 
ftrucrchanc commtincm conclntioncru>, quiccxjic 
induciniribi: Inftitutus & dcxdtitucndo ^rauatus 
habuircriam vulg.iritcr ltibftitutum,qui fuhltitutus 
egitpcririonchircditatiscontrainlhciiniin.dicens, 
inihtutum rcpudiallc, &poftcaadij<Ic, &htc contc- 
ftau fupcr hoc inltitutus reftituit fiddcommillum , 
&poftcaIancfticntcncia proiubftiruco. hxc qiiidc 
fenccnria nocec fidcicommillirio, & ddinuc d acho- 
ncs compcccrc, nilia fubftiruro fueric ei fidticom- 
miifiim rcpeacum.& itc \u\. \, quodqtundo fiddco- 
miftumnoneftrcperitUmaftibftituro, nincfubfticu 
tusprxfermr fiddcommirlario,quod fcctis cft quan- 
do ndricommiiTum cft rcpctitum . & fic iftr tex.vidc- 
tur Bar. condufionem probare, ideft illam quam tc. 
nccind. l.j.num.i j.&pcrconfcqucns viderurdlc co 
rranaconchiiioni communi . Ccccrum & hxciftius 
tcx.intclIigcncianonc(t vera,&eam reprobant ibi 
Bar.D>-n.&AIexan.Er qtiod non litvcramrelligcnria, 
probarurdtiplidter,&prim6, quiaicmndum cam 
lllc tcx.vidcturprxfupponcrc, quod in dubio a fnbfti 
nico non videacur rcpccitum fiddcotnmifThm , quod 
cft falfum, vr probarur in cU non itillam, & in Lhccc 
Imperacor.rTdcIeq.j.& in Lcum parcr. $.ab inceftaco. 
tEde lcg.i.crqo fallacft criam inccUigcrixNec obftac 
ad id rcfponiio Bar. dum ibi dirirqtiod hoc non pro- 
ccdir,quartdo fidcicomilluminiuncrum a fubftimro 
nonincclligitur uricc reperitnm a ftibftiraro,&dl 
uando fubfticucus cft alio fideicommiilbgrauacus. 
.Lliccc Impcracor.quo in caftt loqtiirur d.f fin. quia 
rcf|x>ndeo , quod iftc Bar. intcllccluscftdiuinatiuus, 
tum quiaibi nuUmn vcrbudcfubftituto, tumcriam 
uianuUum vcrbum cftibidcfubftituco grauacofi- 
dcomrai(Io,& idco non eft admitcendus. 
Sccund6& vlcimoprobarur: nam ft vmun cflcr, 
quod hxreditas lbi pcr repudiacionem dclau dlct 
iubitituto, fequcrctur, quod noporuillcnt transfern 
adioncs cx Trcbclliano pcr rcftitutioncm ab ipfo 
inftitutoprimo loco iam cxclufo facum : fcd confc- • 
qucns eftfalfum, qtiia achoncsm fidcicoramiilariu 
co in caiu transfcruntur.vt ibt in cLf .fin.tcx.diat, cr- 
go taliumcft etiamantcccdens,&fic,quodibiprx- 
lttpponamr fubftirutus. &licet tcxcus tftcplurcs ha- 
bcat intcUcdusramcn ego non difccdoab intellcdu 
Dyni.qucm lbi fcquicur Alcx. 

Supra- 
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Snpradicb communis codufio indubitantcrpro- 
ccdir,quando fubftiturus vulgaris vcnitcx tacira fub- 
itirutione, nam runc omnino fidcicommillarius pr$- 
fcrtur vulgari fubftituto. ita prbbat tcx. in L nam 
quodiLad TrcbclL 

$VMM>AKIVM. 

I Ir.flitutHs, & fubfittutus, an m aliquo cafu ftmnl con. 

CHrrant.nu.^.cum feq.vfque ad num. ? i. 
1 paterfamjlUs.ff.de h*red.inftit.dcclaratur,num. j . 

4 UoSrina l. fi p.it(r;amilias,an procedat, quado teftator 

inftitmt fiiiutnfamilias , quem patremfamiUas efft 
cxcdcbat : & ft hsrcs non et it , fubfittutum dedit . 

5 InHitHti ctim fublUtuto.an admittaiur concurfus.quan 

io pater duos habens filios,ynum htredem inftituit, 
alterum reri pr*terift t & prsteritum inftituto vul 
garitcr fub/iituit. 

6 Inttllctlus LCalius. S.& quid ft tantum. ff.dc libtr. & 

poftbum.& num.7. 
t Emancipatus, quando bonoru m pofft fftonem contra ta- 

bulas intentare non pofjit. 
9 Trsteritus^qui caufatfatlo fuo prdttritionem, non po. 

tefi teftamentum impugnare. 
3lL.fi l bertuspatrono. ff. debonis libert. an procedat in 

fiito. 

1 2 Filius , sn legitimam confequi poffit , & rcliquam bx- 
reditatlrcpudiart.&nu.26.i7.*$.i9' to.& 1 1. 
X} Filius legitimxrationtnon dicitur proprii trtditor . 

1 4 Ltgitima no dicitur filio proprii dtbita, atcipiendo dc 

bitumftriQi. 

15 legmma,anquotabonorum,feuhxrid\tatis dicamr. 

& num. 1 6. 

1 7 Filius renunciando hereditati, non ttnfttur rtnunciaf. 

jcltgitims,nift hoc txprtfft dixtrit. 

18 Declaraturnon proccdere,filio vniuerfaliterintTuuto. 
1 9 Filius repudums btrtditattm rtttnta legitima , babe. 

turpro adeuittc. 

20 Lfiquando.S,& gcneraiua.Cdemofficiofoteftm.de. 

chratur. 

2 1 Lcgitima introdutla cft dt iurc tiudi , naturali rationt 

fuadente. 

22 Legitima perflatutum tolli pohji. 
2 } Ltgitima onus rcijcitur. 

»4 Dttlaratur non proctdert,q»aHdo onus venit tx nitu. 
rard. 

2j Legitima iure influutionis debetur. 
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t Eptima,&vlrimaprincipaliscoclufiocft, 
f An tnftitutus &fubftitumsin aliqtio 
cafu fimul cocurrant ) &cx mctcDoci. 
plurcs confidcrantur caf us. Quoru pri- 
mus cll in Lfi paterfamilia\.ff.de hxrciL 
inftic.& in $.fi.lnftic. dc vulgari fubllit. f vbi quando 
inflituitur feruus , qucm rcftator itigcnuum cllccrc- 
debar.admittkurinftiniruscum fubftituto . & ratio 
eft:quiacum tcftatorinftituitlibcrum puutiuum, & 
(ic diar, fi hxrcs non erir, t.dcm ci fubftituo 1 dcinde 
apparet tcruus, fubftitutus pctit admirtuDominus ii- 
milittr pctic acLiutci. Vndeincafu dubiar volunutis, 



quid voluir trftator lignificarc per hrc verba , fi ha> 
resnoncrir.quxrirurjVtcrftincafu noftro,in quote« 
ftator inftiruit puratiuum hberum, & fubflimit, & li 
hzrcs non erit.dicit fubfHtutus pro me cft opinio te> 
ftatoris,exquopurauit tcinftitutum libcrum,&inli- 
bcro infti tuto, li dicarur, fi harrcs non crit,fcnfus cft» 
& erTedus dlorum vcrboru c(t , l i ha-res non eht fibi, c 
vclalij incuius poteibteerit poftcafubiecrus. vnde 
cum (cruus lia-rcs non poilit clle fibi vcl ali;, in cuiu« 
potcftatc crit poftca fut>icc)us: vcrum eft,qupd fecu* 
dumopinioncm tclbtoris,fub(titurusdebctadmirri 
in totum. Dns vcr6 dicit,q> tcftator putauir cum hbe 
rum,&: in vcri tate crat tcruu\:& in icruo illa verba, fi 
hxres erit, habcut iutlum (cnfum , fi harrcs non crir, 
vd alium non fcccrit hzrcdcm, vt pura dominu fuu: 
&idco dominus vcriratcinfpc^ra .idmittideber,& 
fubftimtus mtotu excludi. profubllituto facitdlud 
gcncralcquod opinio cft magis conlidcrandaLi.$.fi 
quisapupillo. rT.procmpto.&Lis, qui purat.rLdcac- 
quircn.h^rcd. Prodomino \x:ro clt illud, quod vcri- 
tas cft magis fpccbndxl.fi cum putaui, in fi.rT.dc ncg. 
gcft. & $.(t quis rcm. Inftitut. dc vulgari fubftit. Vndo 
linpcrator proprcrvarictatcm, &conrliclumrario- 
numcomunxit inftitummcum (ub(tituto,&fecir* 
licutfaciunt ruftici:diui(ir cnimcaulam^&vrrunque 
adtnilit proparte.Scd uixta hoc orirur difhculras, 
quam partcm confcquatur domiruis, & quam par- 
tcm fubltitutus ? &hcct Glof.& DocTacommunitcr 
vrrobiquc ram indJ.fi patcrfamdias, quam indict» 
3 f.fLdicar, fquod fubftitutus, dc quo lbi quartam hx- 
reditadspartcm ,dominus vcroillius fcrui inftituri 
alias trcs hxrcdiuris parrcs habiturus fit : & moucn- 
tur pcr d. 1. fi parcrfamilias . vbi ( fecundum eos ) fer- 
uus fiiit ex allc inftitucus , & tamcn tex.dicit in f cmif^ 
fcm diuiilcndum intcrilliusfcrui dominum &fubi 
ftirurum , ncc dc alio fcraiftc apcnt , quid iuris. vnde 
intclltgcndum cft , quod ad alterum corum pertinet 
in tocum.fctlicct vcl ad dominum fcrui,vel ad fiibfti» 
tutum, & in rc dubia ad dominum illtus ferui potius» 
quam ad fubftitumm defcrcndum cft per ranonem» 
quam aiiignat GloCvcrobiquc.camcn tu tcneas,quod 
lihxrcsinflimtus firfcnius,qucm tclbtor liberum 
elle putabat, & ft hxrcs non erit , datus fit fibi fubfti* 
rutusvulgaris,fiquidcmipfc hxrediracem iufiu do* 
miniadierir,lurrcdicasiila xquisparnbus, inrerip- 
ium fubftitumm, & fcrui illius dominum diuiditur. 
quud probatur primo in d.$.fi. in vcrbo, in partcm , 
nam partisappellationcdimidia pars corincrurJ.nor 
mcn hlurum. fl.dc vcrbo.lignific. Iccundoproba- 
tur per cexJn L& hocTibcrius.ff dc hxred.inftitucn. 
dnmait limpliciterdiuifa hxrcdiraseft: namindu- 
bioequisparubus intclligcndum cft , arg.cex. in $. (i 

Eliirc-;, lnftit.dehxred.inrtit.Tcrti6probamr: nam 
ocdc cxprcllum apud Thcophilum indicto$.fin. 
qui pro ccx. rcpuurur , quandoqttiilcm fuit vnuscx 
Compilacoribus iuris ciuilis , vr air CCX in $.cumque 
hoc, Inftit. in procem. & tn §.iilcoqtic, in prima con» 
ftirutionc C.& in $.& primo quidcm anno,in pro^m. 
rT.vctcris. Poftrcmo hxc pars comprobacur , nam po- 
rius econtra diccndum crar, vrad fubfbtutum h^rer 
ditas tou,.td dominum vcro ferui nulla pars pertmc- 
ret, namfubrtitutus lubet incaiu noftru tcftatons 

volun- 
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volun tatcm.non dominus: crgo prxfcrcndus omni- 
tio eli, qtua proptcr prxfumptara tclutoris volunta- 
ii 11 recedimus a regulis iuris communis. 1. hxrcdcs 
tnci. $.cum ita. iflad Trcb. lcd fublhtutiis folus habct 
teitaroris volumarcm , vc patct in d.Lli patcrfamilias. 
&cxd.$.ri. crgovirimohxcpars, cumlitmagiscon- 
formis volunuri reftatoris rencndiclt,arg.l.in condi 
ciombus priinuin locum.rT.de condir.& ilcmonlir.it. 
$.difponar, Auth.dc nupt. & Ltilium qucm itabctem, 
in vcrbo, (anxtt, vbi laL GfanuLcrciicun. Ncc obftar 
d.I.ii patcrfamilias. nam lbi feruus non cx allc, ied ex 
parteuntum tuit inftirucus , vtpatct ibidcm adpr. 
ibi,Sempronium cohxrcdcmalter femis iureinlhru 
tionis penineret . ncc apparet quid dc al tero icm ifle , 
i n q uo lcnius tnfiitu tus , Scproni usq ; l : b I i tu tus ta- 
cicndum cflcc.dcridicuribi, vt intcr Scmpronium 
fubfticucum , & dominum ierui inllicuci xquis por- 
tionibusdiuidatnr . vndeitailium tcx. intcliigendo, 
prout intelhgi deber.eft mdiortcx. dciurc contra 
commanem. 

I Iuxra fupradicTaquxrirur, fan diipofiriod.l.ti pa- 
tcrtamilias,procedat li teflator inf ti tui t ri I iumtami- 
lias,quemaredebat rmremfamiliag , & fi hxrcsnon 
etic,dedit fubihturum>Et conclutiue proccdcndo, ex 
mente lcribetium tres funtconiiderandi calus:& pri- 
mu'< c!t,li loquimurdcturefforum, & in hoccaluco 
dudendum eft dilpolirtoncm d.1. ii paterfam dias, i « h 
cum habcre, prout tenet GloL" tingularis in l.liqut ri - 
liumfarailias,ia prin.inGlofj.&HSi Bar.& Aicx.rV.dc 
acq .hxred.& Ludou i.Kom. ibi, & Raphad Cum.di- 
cunt,quod illagLeft ad hoc tingulan*,quam fcquun- 
tur criam Bar.BaJ.lmola,Ial.Raph. Roma.Ang.& Ki- 
pa in Lcum tiuofamilia«s.tT.deleg.i.Cvn.ftirt. Ange.& 
lafun l.cum proponai.C.dc hxrcd.inftiruen.& elt co- 
manis & recepta Scribentium fcntentia , qux proba- 
tut in rationecLLli paterfamiuas.nam iicutquicquid 
acquiric lcnt iis.ac < j u 1 rit domino, ita dciure iforum, 
quicquid acquirebar filius, acqaircbac p.unJ.placct. 
fl.de acq. hxr.&idco ficut proprer c6rrarieuces,&co 
fhctus rationumillud determinarur m leruo,idcm 
proptcr eafde, feu iimiles conrrarieures de iure fToru 
dcrerminaridebcrin filiofamilias. 

Secundus cafus cft , quado loquiraur de iure Cod. 
&drca proprierarcm,& in hoccafu condudendu cft, 
difpolitioncm dJ.li parcrfamiliasjocum non habere 
in hliofamilias inlticuco, quem cciurot parremfami- 
lias putabat, prout tenent Bal. Imola, Pait.dc Caltro, 
Kaphael Cuma. Alex. & Iaf in d.l. ii quis filiumfami- 
lias.ftdeacq.hxr.Alex.Sori. & Kipa in d l.ciim riliofa 
milias. fl.de leg.j. Imola in d.l.li parcrfamilias, & Pau. 
de Caftro,& laf.in d.l.cum proponas. & hxc clt com- 
munis & rcccpra Scribenrium Icnrentia , qux proba- 
rurhac rarione.hodiedeiuteCod. riiiuspropnctacc 
fibi,& non patn acquiricLaim oportec,& i.ri.ia pnn. 
C. de bonis qux libcr. Ergo hodic cum ceilet raao d. 
1. li patcrfarailias , cum tunc quicquid acquircbat ri- 
lius, acquirebar patti : & eadcm rarione in riliofami- 
lias,<tLI.Iocum habebac, certarcdcbet eriam ciusdi- 
ftK)firio,arg.UTirio,devcrb.obIi;4.&i.illu;Lfl!adlcg. 
AquiLcuin fimilib.Hunccafum dcclara non proco- 
dere, quando filius inftirucus rcpudiar , quo cafu pa- 
rer toram hxrcdi taccm poccft obtincrc bxnchcio «J. 



Lrin.Cdebonisqux libcr.nam tuncetiam ficrec di- 
lhncTiointcrpatrcm& fubihnitum, fccundura for- 
mam cLLii paccrfamilias, prout ibi tradir Imola, 
qucm Fulg.&lal.ind.I.cum proponas,fcquunrur. 

Tcrtius & vitimus cafus ell , quando loquimur dc 
iure Codids, & circa vfu mtruccum.&inhoccafa 
licet Bald.& Imola, Alcx. Ial.'& alij in dtda Lii quis ri- 
liumfamilias,Imol.i ind.l.li paterfamdias , & laf& 
ali) communitcr ind.l.cumproponas, tencantdilpo 
{ihonemd.Lii ptcrfamilus, locum habcrc: tamcn 
Raph.Fu]g.indJ^:um proponas, Sod.numcro 17. & 
Ripa numcro j o.in di&al. cum riliofamiiias, tcncnt 
contrarium: &cgoomilladifputationccum hacpo- 
ileriori opinione pertranfco , & probatur hxc opi- 
nio his rarionibus. 

Prim6, illa vcrbacondihonalia, 6 hxres non cric, 
appoliu in fublTicuhone vulgari , dcbcnc propn^ 
intelligi, cum vcrba conditionum fint propric mtcl- 
ligcnda. Lqui hxredi, & LMcuitis, in prin.fl.de cnnd. 
& dcmonlcrar. lcd riliusfamilias inlliruras adcundo 
hxrcdicacemlicdpatri vfumfrucTum acquirat,non 
dtcitur facere patrcm hxrcdcm, quia propnc nomcn 
hxrcdis comperic hxredi vnuicrlali , &non parcicu- 
Lui.i.quxdain.<Msaiice.n\deeden.&lictilius,cuiconi 
pecic ius vniucrlale,didtur hxres propnc , & non p.v 
tct . Ergo verba illa , fi Itxres non crit , non veriticirH 
tur in patrehabcntc vfumfru&um , ergo in vfufru- 
CTunondcbet locum habere diuilio dicl^Ltipatcr4 
familias. contirmaturhxc rarioperiilud,quodiin- 
gtilariter tenet Bald. in Lli putas , in tcrtia oppolirio* 
ne.Cdc per.hxrcd.vbiinterminis noltris tenet,q> 
cum hodic de iurc nouo Cod. iit induclum , quod 11- 
liusfamilias inftirunis lit hxres, quoad propricca- 
tcm, &pater habcat folu viumfrucium, tilius eft hx- 
rcs nominc &rc patcrautcm non cft lixrcs, ied lim- 
plcx, & fingularisitiiccdlbr vfusfructus, & tic non 
nabet pehtionem hxrediuhs . f i igitur quo ad vfum- 
frucTum tilius non facitpatrem hxredem , fubfticu- 
rus non poreflvila rahone cxduderc patrcra, ergo 
difpofirio dicTe Lfi patcrfamdias , locura non haber, 
cumea titintroducu proptcrconrraricurcs &con- 
tiicTu$rationum,quxconturicutcs non poihmr m 
cafu noftro coniidcrari . & pcr hoc remouctur re- 
fponfio Iafonis , qui communcm opinioncm volcns 
dcfcndcre, huic rahoni refpondcrc conatur: nam 
cumpater non lithcres, neque& tilius eum faciat 
hxredcm , nulla ratio cft pro fubftituto contra pa- 
trem , prout eft in terminis didx L ti patcrfarailias , 
cum propter hxreditatis adirionem per tilium fa- 
cTam, fucrir exduius fubltiturus in totum , cum ti- 
lius in totum propricclle hxres dicatur: cuius rano 
fi redtc coniidcrcrur, exprefs^ deciditlunc qux- 
ftioncm . 

Sccundo &vltimo probatur. Sublhtutus vulga- 
ris fucccdit tanquam hxrcs. Lprimx ff. dc vuigari & 
pupill.fublhrut.fcd patcr invfufrucfu.qui fibiao- 
qturitur,non fucccdit , neque fucccdere poteft, vt 
iixrcs , quia iic elict hxrcs ad tcmpus , quod clTa 
nonpoccft.$.hxrcs, lnftitut.de hxrcd. inlhtucn. & 
L hxredirascxdic.rT.de hxrcd. infhtucn. ergo locura 
non liabcr difpoit ho d. I.li patcrfamiiias, & tu cgo c6 
dudo, & cum hac opinione pcrtranlco. 

G Ex 



D.Alexandri 

£x difpofitionc d. 1. ii patcrfamilias , lubcs qubd 
proptcrrcpugnantiam racionumadmittitur concur 
i"usiiiltituti ) &fubltiuiti.& luncnotabUiccrinfcrcur, 
f m Pati.dc Caftro in L(i filius, qui in potcftatc, num. 
3 o.ff.dc Iibci .& pofth.qu6d patcr duos lubcns filios, 
vnum inftiruit hxrcdcm, altcrum vcro pr.Tcenjc , & 
prxtcntum urftituco vulgariccr fubllicuic,quod pro- 
ptcr repugnanriam admittitur concurfus iuibruti cii 
(ubitiuito , ncfi inltitutu mlblidumadmittcrcrnus, 
fubftitutus pratericus diccrccteltamcntumnullum: 
& econua ii (ubftitutum admittcrcmus, inltuutus 

Erxtct itus a iccundogradu diccrct iubftitutionc nul- 
im,pcr id quod habctur in l.(i a pnmo, & in Lli poft- 
humus. fT.dc libcr. & pofth. & iltam opinioncm Pau. 
dc Caftro comprobat pcr tcx. in I. GaUus. $. & quid li 
tantum.ffdehbc &pofthum.cumficinduccndo.ibi 
6 dicitur, f quod teftator li Hlium inftiruu & ncpoccm 
fubfticuu.iccundu coniilium Galli,fcu lcgis Vcllci.r, 
dcindefiliumcmancipauicdicuuribi, qubd ncpos 
fucccdic cx fubfticucione,& fccundum Pau.dc Caitco 
non fucccdit in totum , quod probat hac rationc : iu 
fi iu cllcc , qubd ncpos fucccdcrct iu totum, craanci- 
patus rcpcrirct fc prxteritum,& idco rumpci ct tclla- 
rncntum pcr contratabuias : & lic intcntio rcftacoris, 
qui intcndcbat libi prouidcre fubftitucndo iiCjWtcrn 
nc rumpcrcc icftamccum fruftraretur. & idco nc talc 
ablurdum fcquanir, concludcndum clt in co caiu no 
potemfubftiturumcum hliocmanciparo concurrc- 
rcNcc obftarh diccrctur, quod ncpos ibi fubiiitutus 
ctat tantum in iuicace, & ideo cum filius dclin.it c(Ib 
fuus , ncpos dcbct in totum (uccedcre, qui (ubinrrac 
inlocumfuitatis.ncccftcurandum,(ihhuscmancipa 
tusbonorum poilcflioncm coiurarabulas intcntat, 
quiapercam non rumpu jpfoiureccitimcntum» vc 
probaturin l.filic.Gdccoua. &in Lfcd cum pationo. 
ff.de bon.pollcf ritulogcnerali.quurcipodcrurq, li- 
ccc principalucrin cafu ilUus $.fubftitutio Hat in fui- 
tatc, lccundario ramcn Hcri dicicur tn hxrcduacc: &; 
hinc cft, q> cum Hlius dclinit tcncrcprimum locum , 
locus cft lubftutitioni vulgart (actx clc ncporc in (ui- 
tatc,& in conicqucntiam in hxrcdicatc,vt eft calus m 
d.$. & quid li cancum . & ccilacor vidccur prouididc, 
ctiam in calu in quo tcftamcntum pcr con tratabulas 
expugnarctur.vt probari vidctur in d.LGallus.$.fi.vbi 
dicicur, qubd H nepos fubftinuus HUo , cmancipatus 
fucrit.qubdnihilominus filiodcccdcnteadmictuur 
cx fubfti tut ionc quod (i non admittcrctu r, cxpugna- 
rcr tcftamcntum perconrracabulas. & lic patet quod 
talis lubftitutio, non (blum Ht incafu,quoagno(ccn- 
do teftamcntum rumpcrcrurdciurcciuili,led ctiam 
fi pcr contratabulas. Et illa verba,li hcrcs non erit.ex- 
ponunmnidcft quarcnus hxrcs no eru.vt in l.Stichu, 
qui mcus crit. ffdc Icg.j.& in Lcontroucrii.u ff. dc tri- 
(acrio. crgo cuniinfticucus nonpoftit cllchxrcs nili 
pro dimidia , lUa rcrrunct pcncs cum , & alia tranfir 
ad fubfticutum. 

Hanc Pau. de Caftro opinioncm reprobanc Socin 
cLl.j.nu. j i .Polic.in cracl. fubftic. in matcria vulgaris. 
inquintocffcdtu, &R.uin.Alcx. & Iaf in cL$.&quid li 
tanttim.&moucntuciftiadifta tcncndum cxintra- 
icriptis rationibus. 

Primb. Dc formacuiusUbctgradus cft qubd HUus 
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inftituatur,vel cxh;rcdctur > alias eftnuUus.Lt an fi. I. 
iipollhumus.circaprinc&Liiapnmb. tf. delibcrA 
pofth. Lfilius. if.de hir.inltit. & Lcx facio.$.Luciusj£ 
dc vulg. & pupill. lcd in ca(u noftro a quoUbcc gradtt 
altcr filioru cft prxtcruus, nam vnus fihus cft prxteri 
tus a gradu inllitutionis , alter vcrb a gradu fubftiru- 
rionis.ergovterqucgradus timuliunctuseft uulius. 

Sccundo, & vlt imb ali js omillis probanir argucdo 
aiuthcicti partmm cnumcratione: nam autfubftitu- 
tus vult vcnirc in totum,& hoc no poccft cflc, nili pcr 
impugnationcmprimigradus intotu, quodcftim* 
pollibilc: quiacum inftiuitus repcriat ieprxcericum 
in (ccundo grada, reddit lllum nullum. cLLjan fi.aut 
vuit vcnirc in partcm cx fubftitutionc, & tuncno po» 
tcft rcgtiLiri tcr, tum quia non admitticur concurl us, 
vc probatur in l.quamdiu f}.dcacq.hxrcd.tum etiam 
quu (ubftitutus admitti dcbct , fi iniUtucus non ctit 
hcrcs.crgo ii fublficucus admittcretur, remanenrc hf 
rcdcinftituco, (cqucrcntur duocontraria,vidcbcct 
h urcdc cllc , & non clle, contra 1. vbi repugruntu.f£ 
dc i cg. tur.ant vult admuti ad chmidiain , vt coniun- 
ctus,& non potelt.quu qtu non admittitur vt iub(b> 
tutus,non admuutur vtc6iunciiis.l.vcrbisciudibu5. 
ff. dc vu Ig. & pti p i 1L 1 ubiuc 

Nec obftailcdlegaupcr Pau. dc Caftro , & primo 
non obltar d Llipacerfamilias. rumquianon cftcxte- 
denda.cum titaiurccommtini cxorbitans, vt patet 
in cLLquamdiu, & probacur m Lli vcrb.$.dc viro.ff.fo 
luto matnm. uimctum quiaratio dcaiioius dicix 
l.li patcrf'amiUas,fuit crror tcftantis , vt quiadubtta» 
batur,quxnam fucrit tcitatoris intcntio,quxratio- 
ncs in calii noftro non concurrunc. 
7 Ncc obftat iecundb diccus f & quid H cantum.tru 
Pau.dc Caltro duo ptxlupponit,& pcimb,qu6d in ca 
fuiUius $. admittiturconcurlusinltituticumlubiu- 
tuto: fccund6,qu6d lubftitiuus ibi m totum non ad- 
mitcacur, quod vtruq, eft falfum , prouc Bar.AlcxJa£ 
Soii.&ali) communucr in d.$.tencnt,Uatan di-j.nu. 
i ?.& in dl.Gallus, in $.fbriitan,& hxc cft communis 
opinio, quxprobaturprimb pcr rcx. inLcu in tcfta» 
m . u to.ri.de hxrcd.inftit.vbi fatfta fubftitutionc fccu* 
dum confilium GaUi , prout in d.$.&:quidli tanturo» 
inquittcx. qubd nullocaiu vtcrquc ad hxredicatcm 
admittuur. Sccundb &vltimo probatur pcrd. $.& 
quid ii tantum, cum lic mduccndo. Diljxilitio plura 
rclpiciens dctcrminabiha, pariformitcr dctcrminare 
dcbcc. Liam hoc nirc.ff dc vulg. & pupiU. fcd difpofi. 
tio dicti *. & quid (i tantum , rcfpicit cafum emanci- 
patiunis , &cafum dcportationis , nam ncpotcm ita 
admimtin cafum cmancipationis Hlij, ficut in ca- 
(um deporutionis: ergo vtrunquecalum pariformi- 
tcrdetermiiut igitur.licurquanciofiiiusdeportatur, 
vcl aqua & igni intcrdicitur, nepot fubititucus in co- 
tum adniiccitur.l.pritnx$.pcnuu.ft.dc bonor.poilcin 
concracabu. itadicendumeft, qubdin conmiadmic- 
cacur, quando filius cft cmancipatus.confirnutur 
hoc pcrdiifcum$.&quidli cancum,infine,vbi di- 
cic.qubd ad limiUtudinem inorus cctcri caius ad- 
mittcndi iunt: crgo licut in caium mortis filij ne- 

[ioscx fublhcucionc admiccitur intocum,iu limi- 
itcr admitti dcbct in totum in cafu ifto crrunct- 
patioius Hli j . 

Nec 
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Necobftat,qu6d li concurfus non admitterctur in 
d.$.&quid fi Uomro. prouifio GaUi frulcratoria red- 
derctur, cum cmanciparas fiUus rumpcrct rcftamen- 
8 rum pcr contrarabu las: jqniz refpondctur,filiu ema- 
cipstrumnon poflein cafu noftro intentare bonoru 
poflctnonem cotratabulas , quod probarur his ratic- 
nibus, &primo.Ncpos fubftirotus dicitur fubcon- 
dirione, fi fiIiasfuuseflcddicnt.d.l.Gallus.$.nuncde 
lege.ergo filius ccnfctur inftitutus fub contraria con« 
dinonc, idcft fi fuus perman fcrit. L aliquando. ff. dc 
condir.& demonftrar.inquantum vero importar 1 , li 
filiusnon emancipabirar.diriturcondirio porcfta- 
tiua.quiaa poteftarc filij pendct non emancipari. 
l.nccauus. C de emancip. Ubcr.igitur fuperucnicntc 
emanripatione dicitur cciam filius excludiex dcfe- 
&u condi tionis potertaciux, vnde no potcrit contra- 
tabulare.Lnon untum. fquid ergo. fT.dc bon.poirdn 
contraubuLLftius quoquc. ff.dc bxredjnftir.&Lfi.fT. 
dcconditio.inftitut. 
j Sawnd6 & vlrimo probatun fPrcreriras qui caa- 
fat fa&o fuoprxreririoncm,non poteft ccftamcntum 
impugnare. Lpofthumus. $. quod vulgo. rt.dchbcr.& 
poltru fed per emanciparionem in cafu dich $. atciu- 
dirar fach>fuo,quia inuirus emancipari non poterat. 
Liubemus. Gdeemanrip.libcr. ergo ifte filius rcpclli 
dcbetin totam a contratabulando . Ncc obftat fi rc- 
fpondendo diceretur , quod di&us f .quod vulgo, lo- 
quiturin filio, qui pericipfumexclulitctiamab hx- 
reditate omni iure , fcd in cafii noftro licct fecxclufc- 
rit a fuitaceconfencicndo cmancipationi, non taraen 
ieexdufit abhxrediure iurc prxtorio , fcd cxdufus 
rantum reperitur a tcftarorc qui hoc cafu ci non pto- 
nidit.quia rcfpondco, qu6d per emancipationcm cx- 
dufus fuit non folum a fuirate , fcd etiam ab hxrcdi- 
tatcnamperprimumfundamcnrum conftat fuitate 
hoc incafu nonefle pofium indifpofitione,icdin 
codirione, & hcrcdiutcra pofitam cllc in difpolitio- 
ne, &eft vctum : ergo pcr emanciparioncm non lolil 
a fuiucc/cdccii ab hxrcdiurc exdudi diritur, quod 
comprobatur.nam aut difpofitio tcftaroris & iuris d 
niUs concurmnt, vr filius per crruncipationcm cxdu 
datur.&tunc pfreror filio pcr contratabulas non fuc 
eurrir.vt in tex.dich $.& quid fi tantum.vbi nepos vo 
catur.&lihlius inftirurus dcfinit eflc fuus,&fic il 
emancipettir. fupccuenietc igitnr ernanciparioneper 
eamexduditur ra&oetiam tetbatoris vocanris ncpo- 
t£ hoc cafu,& cx d jfpofirionc iuris duiUs. Aut cxclu- 
fio teltatoris no caulatur ab ipu emacipatione, a qua 
cauumreadufiol. puca fi in cuencum cnucipacionis 
non cxduditur a tdutore.fcd cx pre > tcririone,& tunc 
fihoemancipato prrterito fuccurrirprauor . & ratio 
diueriitatis eft , quia primocafu cnuncipatio nedum 
habctpoteftatem cxdudcndialege, fed ctiam atcrta 
torc , (ccundd ver6 cafu habct potcftatcm a lcge tan- 
tum , & id#o4acilius prouidet prxtor hoc vlumo ca- 
fufilio emancipato, quarn in prccedcnci cafu ,arg. 
auth.in fuccelnone.Cl!commuJlcfuccc(C 

Ncc obftat vlcimo loco d.LGallus.$.fin.quuilU 
tex.rdpondc.is ex mcnte Bart.in dl j. num. i 9. quam 
rdponlionem SocL in <LL j. fubriUccr comprobat , & 
eftvcrardponfio. 

Exprcdicris igitur conftar,opuuoncm Pau-dc Ca» 
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ftro veram non elle , & proprerea ab ea ego etiam di- 
tccdo, & habcs ctiam quod incafu d. f&quid li tan- 
rum, non admitticur concurfus infticuti cum fubfti- 
tuto,& ica cft pcrcranfcundum. 
o Sccundus principalis cafus eft, f in quo inftitutus 
cumfubftitucoconcurricquando patronusfuitinfti 
cucus, cui dacus firir fubftirutus vulgaris, & in aUqua 
repropria grauanis, nam cunciple potdt debitam 
portioncm peterc, vt inftirurus, & rdiquam repudia 
rcquod tranfit ad fubftitutum. Cafus eft noCabiUs in 
LfiUbermsparrono.fKdc bon.libcrc.Vcrum animad* 
ucrrendum cft.quod liccc hxc fic communis optnio, 
umcn non vidctur vcra, prout animaduerrunt Kipa, 
num. 1 1 7. & laf. fub num. t ; . licct ipfc communcm 
opinioncm fcquatur,indJ.j.fT.codcm, & PoliLin cra- 
cra.fiibftic.in matcria vulgaru, in quintocafuquarti 
cffcctus,qui moucntur his rationibus:&primo,tum 
ibi patronus inftirutus confequiturlcgitimamcxre- 
mcdio dccreti, & lic cam conicquicuri prxtore can-. 
quam pacronus,& non unqium hrrcstnfKtnras.Sc- 
cund6,quulcgitima patroninon dcbctur fibiiure 
hcrediurio.Lfincf cxduditur,& ibi BarJLdciurcpa 
tronar. Tcrtio & vltimo,quia patronus non confcqui 
rurlecirimamcxtcftamenio, (cd ab intcftato, quod 
tenet Baron Lpro hxrcde.$.|.rT.dc acq.hxred.qui mo- 
uenrar ca rationc. nam fi lcgitiroam ibi paironus ha- 
berct ex teftamento.id cflctcontra regulas iuris com 
munis , eum quis non poffir pro parre hxrcdiutcm 
habere,& pro parcc nolle, vr i nl. j. & i. & in L fi cx aile. 
fl". deacquircn.hxrcd.fiergoibi patronus non tan- 
quam heres inftitucus excertamcnco,fcd canquam pa 
rronus non iurchxrcdiurio.fcdabintdratoaprxto 
re virtute decrcti lcgirimam confcquuur, quomodo 
potcftcflequodibi inftitutuscum fubftituto concur 
rat» Necobftatqjconcurratadbonatcftatoris, quia 
refbondctur, qu6d fubftiratus non concurritcum pa 
troaotanquam cum inftirato, prout loquitur hxc 
noftraconduiics &idcocgocontTacoinmuncmopi 
nionem vna curo Ripa& PoUto trtieo. 
it Sedretenucommuniopinionequxritur,tandi-- 
db Lfi libertus patrono,locum habcat in fiUo?& coni 
munisopiniocft, quodlocu habeacdummododuo 
eopulariuecOncurrancidcftprimo, q. habeat (ubfti- 
tutum : fecundo , quod hxrcditas fit grauaca oncrib. 
alusfinohabcacfubltiturara, velfi iubeat&nonfit 
grauatusoncribus , non potcftacccptarclegitimam 
&rdiquitm rcpudiarc . Ex hac rcfolutionecommuni 
plurcs chciuncur conchifiones-^c ego vt omnium co- 
rum qux drca hanc nutcria m dicu ntur i DocX vcra 
habcatur refolurio, omncsdifpuubo,& idco 
Prima eft.quando filius fuit liinpUcirer hxres in- 
1 1 ftituras,&tuncquxrirar,tantx>fi1tconfequilegiri- 
roam iure naturx iibi dcbitam , & rdiquam hxredi- 
tatcm rcpudiarc i Et in lucquxftioncdux funt prin-. 
cipalcs Do<ftorum opinioncs, quarii prima cft , quod 
polfit foUmlcgitimamcaperc, &rc!iquum rcpudia 
rc, & iu tcnctkom. in l.j.ft. dc acq.harcd. &in Lvni- 
ca.Cquando non pctcnt.par.qucm nouillime icqui- 
tur D.FabianusinrcperirioneautlunouiAlma,in 1 1. 
qucftione. Cdc inofli.ceftam. & ab ilca opinione non 
rcccdit Coraf-in Lh^res inrtituto.C.deimpub.&4Ujs 
fubftiiut.qui moucntur cx pluribus. 

1 G t Prim6, 
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Primb, creditor inftirutiis poteft repadiarc hxrc- 

ditatem, &petcrcid, qiwdfibidcbcrur, Ldcbitum. 

Cde hxrcd. acf. 1 cd filius morruo patrc ccnlctur cre- 

ditorlcgitimx. l.j.f (i quis impubcn.tfdccolJat. bo- 

norum.crgo hhui potclt legicimam pctcrc & lixredi 

i } tatcm rcpudiare. Huic rationi rcfpondcrunf nam fi- 

liusnondicitur propiic&vere crcditor.adcoqubd 

non c<>inp.u.u u : crcditon, dc quo loquitur rex. in d. 

Lvtdebitum, quodprobarurfic.Namctia pacronus 

dicitur crcditor eflc quartx libi dcbitc. 1. 1 i ptronus , 

in principio. £ dc donat. & nos vidcmns , quod licet 

ptronusdicaturcreditorlarge, tamennopotcftrc- 

pudiarclixrcdiraccm&pctcrc.quarcam,niliquando 
eftinlt 

icutits,&datus clt fubftituttis vulgariscu onc- 
reJcgatoifam , vrprobaturind. I. li hbcrtuspatrono, 
iun&overf.quidcrgo.I > retcrc.i!i vcrumcllcrq> fihus 
diccrcturcrcditor in hxrcditatepaterna pcrdictam 
Lvnicam.C.dc his, qut anrc aper.rab.fequcrctnrq> fi- 
husnon poflccinltitui laltera mrc ttbrum fubcondi- 
rioncpoTeftariua: fed confcqucns clr raliurol li dubi 
rari, &tfuusqu« J; .ffdciuxjnrtir.ergofWum cltct 
anreccdcns, &licquod filius in lcgitimadicarurpro- 
ric rxeditor . & hinc cft q> Glof ' comm u nitcr appro. 
ata tn L j. Cde mr. & faCri ignor.dicu q> poft morce 
atris hcrcditas non diciturdcbira filio, fcd quali dc- 
ita , & quod cffcctus iuns computatur ranquam lu- 
crum. &hincctum eft,q,dcrigoreiurislicetcrcdH 
tor AlrfhlM fibi legatum hon perdat dcbitum,filius 
tamcn pcrdcrct legitimam: quia non cft propricdcbi 
torJeddexquicareilludinducitur.gLcftnotabdisin 
1 4 Lli quislcgatum,in fi.f£dc falfr&q, legitima non di 
catirr proprte dcbita, acripiedo dcbitum ftricfc,pro- 
utxsalienu iignificat,probaror haralia rarione, quia 
fictleclicdebica, filius inlegitima concurrercccum 
alijs crediroribus , iux. I. priuiJegia. ff. depritulcred. 
quodcft falfum, vtml. Papinianus. fquarta. ff de 
inofhctcftam.probatuT. 
i ; Sccandb probatur. tlcgitrma dicirur quora bono- 
rum.nonaurcm quotaharrcdiratis.LPapinianus.*.^. 
fl.de inofireft. ergo vidcturq>riliuspoflirIegKimam 
acceprare& hc rcdirarem repudrarc.&qubdlcgirima 
dicaturquota bonoru, noatitcquotahxrediratis.tc- 
nent Bardn Lcx tacto.ff dc hxred. inftit.BaJd.inl.quo- 
ries.Cdc harr.inft.Iaf in auth.nouiflima. C.dc inofhc 
tcflam.Coraf num. 1 4.& Dcc.col. i.in Lhunianitatis. 
Cdeimpub.&ahjsfubftjt.Pau.Picus,nu.48.&Ruin. 
nu m. 1 6 . m Lin quartam.fLad leg.FaIcid.& eft comu- 
nisopinio, fccundum Fcrdinandum Bcrcng. ibi foL 
1 1 .Bar. & Alex.in Lquia potcrat. ffad TrebelLSegura 
in L i .$.fi.num. 1 17.ff.dc Iibcr.& pofth.& in Lcum pa 
tronus, nu.49.ffdcIegit.vbicommuncm opinionc 
cffcdicir, Alcx.inl.ita ramcn.ffi parronus.ff ad Trcb. 
Iaf ind.LGallus. J. j. num.r4.&in l.pro hxrede.$.fi 
quid tamcn,num.i i.fSdcacq.hayred.&communcm 
ellca/firmat Bocr.in decif »44111111, 1 t. 

Huicrationi refpondecur, oubd legitima pnerer 
quamadxsalicnum dicitur cflc pars hxrcditacis, & 
iGfccundum quid dicimr portio hxrcditaris: f vndc 
procahabcriocum vtilciudicium familixcrcifain- 
ctr.lictitproharreditate. 1.2. ffiqtiarta.fi: tamil. cr- 
cifc.vndeBal.in Lnon eft.Cfam.crcif &in I.fiquism 
fuoCdcinofric. tcftam.& in repetitionc Lpatcc filiu. 
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ft".dcinofric.tc!tam.dicir,qu(xlprolegitimad.irurpe» 
ritio harrediratis,imb legitimadicitur quota hxrcd*» 
tatis,&non quotabonorum, prouc tcnentquamplu 
fcs Docc. & lianc clic commtmcm opimonem attcft* 
tur CoraLin l.harres inflituta, coLfin. C de 1 mpub.& 
alijs fubft.& iftam opinionem lequttur Fcrnan.Valq. 
ln rracb dc f ucccll. crcat.lib.i. fi. lo.nu.z 10. cum lcq. 
&harc opimoinpiinctoiuris mihictiam plusplacer* 
quarprobatur h.tc ratione. Lrgitimacft reitoqucruU 
uculoinfticutionis, ficq; vt valcat teftamcntum opor 
tct, quod fiiius lic iurrcs inltitutus in portionclcgiti- 
ma.$.illud quoquc, Auth. vt cum dc appcllat. cogno- 
fcit. & nxccft communis tipmi > , prout cUcunt AIcjc. 
inconii.70. vol.i.Iafiinautli.nouilIima. Cdeiaoftic. 
reftam.& K.ipainrabr.num.44. ff (blutoraatr.crgo 
quin litharrcs ncgari non potctt. Necobfbtqubdlc- 
gitimadcbcturricducto xrcalieno.d. 1. Papiruanus. 
$.4. vndc talis lcgiti tna vidctur quora bonorum, qiue 
in tcllii;i tur dcducto xrc alicno, & non quou hxrcdt* 
ratis,qux non intcUigiturdeductoxrcalicno.Lfubfi- 
gnarum. $.bona.ft.dcvcrb.iign.iunctaLfi quislcruu. 

ti.cum lcgtbtis fcqucntibus. rfdcleg.i.Lj.ji.fi h^rcs, 
pcrccpto fundo, & qux ibi per DoCL ff. ad Trcb.qiua. 
re(pondcnir,qubdd.l.Papiiiianus,loquuiirqub ad ra 
nonem feu computationem,quud ficri debet^cu que 
rirur,an qucrela inofticiofi tcltamcnti locum habere 
poflit nec nc? nam cum mrc fforum ad excludcndum 
moftiaol i tcitamenriqnerclam fufhcerer, qtibd filius 
habcretquarram bonoram partcm quoquo titulo.d. 
LPapinunus. $. ii quis mortis , &L(i non morris.rlMc 
inotricio(btclta.cumq; oporrercr, vtfilius plusquar- 
taportioncnofcrrer .omniaoncra perpriusMcitaW 
fc.dctraxilie, perfolaiile, & idco dictum cft,dcducta 
xrcalieno& mncris impcnia, prxftandam iegitima. 
Necetiam obftatqubd icgitimadicatur quaxtapan 
bonorum. I.cum quxritur. Cde inoftic teftam. quia 
rcfpondctur , q> m hac matcria appcllatione bonoru» 
ctiam hercdirascomprehcnchcur.Lnamquod J.fi.cu 
duabus icgibus fcqucnrib.ff adTrcbell.vbi pcr Bart. 
Alcx.& alios.Prxtcrca dicta Lcum quxrituMoquitur. 
eo tcmpore quo lcgicima quoquo titulo rchnqui po> 
terac proutloquiturd.l.Papinianus, hodicl*ccus,ctI 
lcgitimarimlorantttm hxrcditatisrclinquipoflit,& 
qubdlcgirinu litquota hxrcdiratis.probaturinLlci- 
m tis, 1 n pri n.Cdc 1 nofric teftam. 

17 ■ Tcmb moucnmr.fFihus rcnunciando hxrccb tati, 
non ccntctur rcnunciaftc lcgitimx , nifi hoe cxprefse 
dixerit.I.(iquindo.f&gcncralitcr.C.dcinof]ic.tcila. 

1 8 Huic rationi refpondctur, f verum n6c(Ieiftud,qfi 
fiiiusvniuerfahterhxrcsinftiruitur, nitucrcnuncia* 
do hxrcdiratt , dicitur eiu lcgitim^ renunciauc,pro« 
ut tenent Soci.in d.Lj. & antc cu ita tcnuit Cyn.i n d.L 
hxres inllimta.qucm rcfcrt& (cquitiirPau.dc Call. 
in l.j.ff dc acq.iurr. & hac cidcm opinionc fequuntur 
Ial.1nd.auth.nou1flimxinprin.Corafnu.11.1ndJ.h9 
rcs inftituta, Scgura in Lcii patronus, nu.49Jf.dc leg. 
xJBt Fcrnan.Valq.in tract.dc fiir.:c(fcreat. lib. } .$.» 1. 

ip num.i i7.infi.t&hinceft,qubdli tihusrcpudiarhe- 
rcditatcm rctenta lcgitima, iubctur proadcunrc, & 
cft hxres infblidii.ira fingulantcr voluit Bal.ui d.^.hx 
rcs infticuca.quc lbi fequuntur Fulg.Pau.dc Cattro & 
alij Diut .& facit pro I upradicta opinionc hxc r.itiu: 

Rcntin- 
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•H.enunciatiohxrcdiuris (implidcerfacra , ad totam 
•hxrcdtuccm rrahcndacftJ.coniunCrim.rTdc lcg.j. 
-LMcuio. ft-dc lcg. pluribus.fTdeleg.j.& l.re con- 
iuncLi. ff.dclcg. j.fed legitima eft pars ii rrcdit.tcis.l.li 
<juis in fuo.l.cum quxrirur, & Lparcnribus.f fin.C.de 
irioftic reftam. Ergo renunciando hxrcs hxrcditati , 
<enferuretiam legicimf rcnunciaflc. Nccobftatd.$. 

io &gcneralitcr, fpcr cjucm multi contrariam opinio- 
■nem renencquiarclpondcrunibi enim filius in mino 
ri porrioncquam lcgitima mftiturus fuit,ncc (vr Do- 
&oresfalfo opinantur) renunciauit hxrcdiuci.auc 
4'ucccflioni pacrisdefuncti, fedagnouit portioncm 
flbi rebcum, fecuriurcmquc hxredibus fccir , ideft 
lireras, quibus fatcbarur fc reccpilleid quod fibi reli- 
ctum fucrar dedic: quo cafu licec pcr hoc iurc rforum 
vidercturteftamentum approbalie.ficq; ncc rcftamc 
tudeinccps impugnarc, nec plus peterc pollcr.l.pen. 
&fi.rT.de inom.rc(tam.l.parennbus. Ccodctn.umen 
iure nouo pcr d.f &gencralirer,induclum f uit vt rali 
tdramcnri approbationc no obftatc pollct adhuc pc- 
tcrclcgitimar fupplcmcnrum, nifi&tali fupplcmcn- 
tonominatim rcnuncullcr , &ifte eftvcrus intclle- 
crus,fccundumqucmibtntill.i fuir rcnunciatioto- 
tnis h.rrcdiuris,neceriam parris ipfius. 

Quart6 mouenrur.Si vcrum eflctfilium no pofle 
lcgitimam capere,& hxrcdiutem rcpudiarc, fcquere 
tur.quodlegtrima aitfcrri poflet pcr huncmodum: 
fcd confequenscft falfum , quialegirima cft deiure 
naturali , & per confcquens tolU non poteft.vt not.in 
Liurafanguinis.fT.de rc^.iur.crgo falfum cftctiam 

1 ! antcccdens.Huic rationi rcfpondctur, f ncgando lc- 
gitimam cflcdcturc narurali inrroductam:cum(i 
veritatcm amamus, illa tntrodudb cft dc turc natura 
li, ciuili rarionc fuadcntc, prout notantcr rudtt Fer- 
nan.Vafquiusin cracc defuccc(TcTeat.lil>.j.$.io.mi. 

111 p8.& hinceft , f quod pcr ftarutum potcft tollt le- 
gitima,prout eft communis opinio, quam rcncc Pau. 
&Salyc. in dauch. nouiflima, Dyn.in cindulnim, de 
regiur.in 6. Cyn.in Luncimas. C.dc nupr. Bart.Pau. 
deCaftro,& lmola in l.Tttio cenrum.$.Titto gcnero. 
#.dc condi. & domonft. Ang.in f j.in Auth.de hxred. 
& Falcid. 6ein d.l.Papinianus.$.quarta.Abb.in c.Rai- 
nutius , cxtradc reftam. Dec.in l.iura languinis. rTde 
reg.iur.& Ang.lmola, & Alex.in Lquod dc bonis.f. fi. 
rTad leg. Falcid. & hxc eft comunis & recepu Scribe- 
tium (cnrcntia , quam ctiam confulendo (cquuncur 
Alaxan.in confi.7 y.Ub. j. Ang.in confi. 1 ;.& in confi. 
3 49.0ldradus inconli. 1 t 5-I0an.dc Ana. in conl'1.4. 
Dec in confi. 1 9. nurn. j . & in confi. 5 1 r. & Corncus 
in conli 1 $ o.ltb.j.in conlL 1 1 o.lib. ; .& tn confi. 1 07. 
lib. i.& Bal. in conli.6 1 .& 407 .voLj. 

1 j Quintb&vltimoalijsomiins moucnrur.tDc legi 
timaomnconusrcijcitur.Lquontaniin prioribus.C 
de inofbc tciuin.mod6 (ic, li ventm cllct quod filius 
volens lcgitimam, aliam partcm hxrcdiracis repudia 
re non poflecfcquerccur, qu6d in legittma onus lm- 
pont pollct , nam videtur onus , quod filius cogarur 
accipere hxredicatem , Ci vclit lcgitimam . fcd confe- 
quens eft falfum,ergo falfiim eft etiam antcccdcns,& 
confcquentcr.quod fiUus cogarur hirediutcm acct- 
perc , li vcUt lcgitimam . Ceterum & huic rarioni re- 

1 4 (pondcrur. fnam onus , quod fiUus muitus nnpucc- 
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turoncribus hrreditarijs, cftonus exnanirarci,& 
idco non rctjcirur.quia noncft fercndus, qui cmolu- 
mcntum velif hrrediuris , onus autcm recufcr.l.vni- 
ca-S.his ita.C.dccaductollcn.&cura patcrfamilias (1 
nullum inucnircr harrcdcm iniuria affecrus vidcro 
rur.$.j.Inftic qux in frau.crcdir. & L& qtiia hoc. fT.dc 
intcrrog.actio.ccrtcnullus eft, cui minus hrrediuce 
repudiare pacrisagniu legitima permittcndum lir, 
quam ipfi hlio.idcoqucolim crar parri hxres necdli 
rius.vcabhxrediurc parris fccxpUcarc nonpoflcr, 
eriam fi lcgirimam quoqucvcllet omirrcre.l. infuis. 
fTdc libcr.& pofthum.Prxrerea, cum ilcc filius fucric 
vniueruliccr nxrcs inftitutus , libi nnn dcbctur legi- 
tima, &idcoin cafunoftro non habct locumdtux 
Lquoniam in prioribus. 

Ercum fupcrioropinio nuluniucucnczratione, 
ncc lege.aii commode rdponderi non poflit.tdco al 
rera cft opinio fuperiori conrraria, & lic filtus non p6 
tcftaccipcre legttimain , &hireJiucem patris repa-' 
diarc,&hrceftcommunisopinio, quamrcncrCyn. 
Rayncrius,BalcLSalvc.Alcx.Ftilg.Iaf. & Decin l.h rrc* 
in!tituta.C.dcimpub.&alijs fubft itut.Bar.& Alcun: 
in Lquia poterar.fTad Trcb.Bar. in Lgcrir, & in L pro 
h.rrcdc,inf.fcruos.rT.deacquircn. hrrcd.Bal.& Ponr' 
tan.in L vnica,in verfquo ad primam.C.quando non 
pct.part.Abb.incFUinutius.ad fine, cxtra dc tcftam. 
Pau.deCaftro,&Ponun.inLLfT.dcacqjircn. hxred." 
Bar.Alcx.Ripa, & Soci.in d.L j.fTcodem, devulgari & 
pupiLfubftir.Ang.inconfi.8t.&Fcrnan. Vafquius in 
tracl.dc fuccclTcrcat.lib. i. f. 10. num. 1 1 1. & ab ifta 
communi opin.in iudicando,&confulcndo nullo pa 
£to cft rcccdcndum.qux probatur his rationibtis. 
l r Prim6thodielcgirimadcbeturiureinftiruttonis, 
& ftc iure hxrcditarto.$.aliud, Autkvt cum dc appeL 
cognoT fe*l quis non pot pat tcm hrrcditatis rcjnidia 
rc, & partcm acccptare.Lj.& l.fTde acq.hxr. ergo fi- 
Uus non poc legitimam accipere,& reliquam parrcrtt 
hxrediutts repudiarcNcc ooftat,fi dicarur,q> fauore 
filiorum cft incroductum, lcgitima iure inlhcuckv 
nis relinquatur, crgo non dcbct in cius o hum retor- 
qucri. L quod fauore. fT deleg. & hinceftq. lcgituna 
iure h.rrcdiurio debctur, vbi agitur dc fauore filij.fi- 
cutagiturdcincommodo, Birt.in L li atTogator.fT.de 
adoptio. & idco cft,q» (i lcgitima lit rcltcta tttulo lega 
ti, fifius poc eara acccpurc , & relbmentum cric vali- 
dum.nec ipfe hxredc repudiance rencbicur accepcare 
rdiquu, BaLin Lfamus. Cdcinofli.tcft. quia rdpon- 
deo, q> irao filius omnino inftiruidebct in lcgirima, 
& illa relinqui dcbcr rirulo inltirucionis, & fic iurc hf 
rcdicario & nullo modo rclinqui poc ciculo legari . & 
ratio eft.quta honorabilior tirulus eft, ritulus infticu- 
nonis,5lcgati:&ideolcgandolcgirimam,df ficri in- 
iuriafilio,vt probac ccxin $.ccccrura.Auch.vc curn dc 
appclL cognoicir. nccq> filius acccpcando Icgirimam 
cogatut hcrccuutc ctiam acccpure,clf id inc6modu 
c6ltderabilc,cu (itcxnamu rct: na non cft fcrendas, 
qui vult hfrcdiutiscmolumetu habcrc , onus aiit re. 
cufarc^LLvnica. $.isaiicC.dc caduccollcn.&pennir 
tendum non eft filto patrcra inturiaafticerc, quod e(- 
ictliaarnitalcgiciraa nxrediurera rcpudiarc poflcc, 
cumpaccrfamilias nullum habcndohxrcdcminiu- 
ria afnci dicatur.^ j.lnftitqux in fraucLcrcJ. 

G j SA-cundo 
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Sccundomouentur, nam li fihusagiuulegiuma, 
hxrediutcm icpudiarcpoilet , (cqucrctur,quod te» 
ftator pro partc dcccdcrct teftatus > &pro partc in- 
tcflatus. fcdhoccucerccftabfiirdum. l.ius noltrum, 
(:.<:■ rcg. iur. ergoabfurdum cft ctiam diccre , filium 
pulic lcgitimamcoiiicqui, &haTcdjutcrcpudurc. 
Ncc obftat ii chxcris,qu6d lioc proccdcrct,quando 6- 
lius lcgitimam vcllctcx teftamcnto, lecus li ab intcfta 
to: quiarelpondco quod in cafunoftro non potclt 
filius ab lntcltato lcgitima confcqui. & ratio elt.quu 
quamdiu clt locus tcftaracnro , ceilat cauia intduu. 
Lquamdiu.la i.tfde acqJurcd. 
. Tcrti6& vltimoahjs omiffismouentur.Siinpo- 
tcftatc filij ciiet rcpudiarc hxrcditatem , & acccptarc 
Icgitimam,fcquerctur,qu6d patcr non poilctcLuc 
fubftitutum vulgarcm fihoctum lnlcgitinu: fcdco- 
fcqucns clt falfum. 1.(1 pofthumtis. $.quod vuigo ,'vbi 
not.Alcx.dk in I. fi filius iu-rcs.fl.de libcr.& polthum. 
&eftcommtinisopinio,lcciindum icrnan. Vaiquiu 
in trachdc fuccclLci caulib.j.$. i ojium.4 1 1 crgo ral- 
fum cit ct antcccdcns,& contcqucnrcr, q ln potcita- 
tcfihj lithxrcdiurcrcpudiarc, &accepurclcgitima. 

Etcgocum haccommuni opinmnc pcrttanfco, 
quam etiam confulcndo lcquuntiir 1'ctrus dc Anch. 
in confi.j 1 j.Pau.deCurro mconii.iji.Aicx.mcon 
fd.7 j Jib.j.Arct.in conli. 1 6o.Soc.inconli. 1 ;o.& Ma 
rian. Soci.iun. in confi.71. num.iJy. vol.j. & moucor 
hac rationc. Filiui limplicitcr lixrcs mititutus,aut lc- 
gitimam vult habereab intciuto , & reliquam hxrc- 
ditatem rcpudiarc,& tunc non potcft, quu quamdm 
potcftcx tcftameiito adiu hcrcdius,ab intcltato nort 
defeitur.cLLquamdiu, la i.tf dcacq. hxred. Aurcam 
habctre vult ex tcftamento, & tHnc ncqj ctiam potcfl, 
nc fequatur abfurduni,quod tcftatorpro partcdccc- 
dat tcltatus,& pro partcintcftatusconirarcgulam iu 
ri$ communis.l.iusiK)llrum.ff!dcrcg.iur.Nccobltat, 
quodiifihus implicerurinuitus oncnbus hxrcdtta- 
rijs,dicaturonus:quuiltud onus non reijcirur, tu qa 
cftcx naturarci: tuctquiaalegitiraailludonusrcij- 
citur, pquodoiimtcflm potcratcucrtipcr qucrcla» 
fcu pcr con trarabulas , fcu pcr ius diccndi n ullum, & 
non lUud onus pcr quod olnn nulio modo tcltamcn- 
tu potetat cucrti.iuprobatunn l.quonumm priori 
bus.Cdc inofh.tcflam. pcr quem tex. iu tcnct Fcnu- 
dus Valquius m tra&dc fucccff.creatJib.j. $. 1 o.num. 
I77.&cft vcra opinio, fcdoiimfihus vniucrialitcr 
hxrcsinffiturusnon potcrat tcftamcntum vllomo- 
do, ncc pcr qucrclam , nccpcrcontraubulas,nccpcr 
iufdicendi nullum cucrtcrc , vr notiffirm mris clfc cr- 
goq>fiIiusoucribus hxrcdiunjs immusimplicctur 
in noftra quxliione non reijciiur a teltamcnto. 
16 Harccoiicluiiotproccditctiam, quandofumus in 
cauuintcllati, prout noubilitcr tenct Abb. ind. c. 
Rainuuus, uuin.iS.arra dctcltam.qucm lcquitur 
Alcx. in cLLquia potcrat.ft.ad Trcbcll.& m conlil.7 j. 
lib. j. &ab lfta opin.non rcccdunt Rjpa, Soci. in d.l. J. 
quxconclulio probaturluc rationc. Legitimadici- 
turquon hxrcdiratis.l.fcimus.in princ. C.dcinoffic 
rcftam. crgo non potcft ctiam abmtcftatoacccpure 
legitimam,& rcliquum rcpudurc J.j.cum ibi notatts. 
f£ dc acquircn.hxrcd. 
*7 Sccundaconduiio eft, tquandofihus habctfub- 
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ftitutum vulgarcm, & Ipccinccgrauatur dare rem ali 
quam proprum iplius hhj. &in iuc quxftione omtl- 
ia cblpuutionc conciudcndum cit, filium poffeac- 
ccputclcgitimam, &rciiquam hxrcdiutcm rcpu» 
diarc. quam opimoucm tcnent Bar. Alcx. Iaf. Soci-& 
Ripa incLLj.tUodcm, dc vuIg.&pupiu.fubrt.Bart.i« 
Lgcrit, & mLpro hxicdc.$.j.rL dcacq.lurrcd.Alcx.iil 
d.l.quu potcrat.Ual.Pau.de Cali.& ali j Dott.m 1. i .C 
dc unpub.& ahj> lublt.& Ang.in 1. li patcr, circa pco. 
vclantcpcnult.iol.Cdc inll.& fublt.& citcommuiu* 
&rccq>u Scribciitium lcntctiam , quam ctiam con- 
iulcndo lequit ji Pau.dc Calbo in conli. 1 ffdfa mo- 
ucntur liti ad lddiccndum per tcx.111 d-Ui bbcrrus pa 
trono. qiulicctloquaturinpatrono, habctctiamlo 
cumin hhofanulus: tumquuli pcnmttiturpatro- 
no acccptarc lcgitimam &repudurc lurrcdiutem» 
quandohabct lubltimtum , &grauatur inaliqua rc 
propriaiplius, tanto rrugis id pcrmtttitur filio, curo 
patrono lcgitima non tantum dcbcatur, vt filio, gloC 
iii Lli quis lcgatuin.lf.de falf.inprtnc.tumetiamqtu* 
nililio vidcturnulitarc ratio, proptcrquaic fundat 
diCtus tcx. in vcriic. qtud crgo. nam tcx. lbi lc fundat 
in co, quoii fuit datus patrono lubftirutus vulgans,& 
fucrat grauatus patronus oncrc lcgatorum. qux ratio 
multo magis mihtat m filio.cm magis cft dcbita lcgi- 
Uma.d.glol.in l.li quis lcgatum.tum ctum.quia valec 
arg.de lcgitimapatromad lcgitimam fihj, Lfi. C de 
inorhctcltam.Nccobltat.li primodixcris.lccundutn 
Salycct.qui contranum tcnct.m Lquoniam in pnon- 
bus.C.dcinolh.tctam.quod tcx.m dJ.ti bbcrttis , lo- 
quitur in patrono, cui non dcbctur lcgitima iutc in- 
ftttuuo[Us,lcuiurchxrcdiuno.l.iilinc.$.cxcluditur» 
&ibi nountGL&Bar. rfdciurcparron. fcd fihodo- 
bcnirlcgitiiiuiurcinftitutionis,&itirchxrcdiurio, 
mcritovidcturquoiiaiiuddiccndtimlit in filio, qua 
in patrono.&quod titdtffcreniia ttitcr pattonum& 
fihum, allcgatur gLin Lj.C dc c6tr.itab.iibcr.qina re- 
fpondctur, q? imo ratio pcr quam lc fundat tcx. in d. 
Llilibcttus.locum habctcuara infiho,proutiupradi 
ximus.Ncc 0blt.1t quod lcgitima, qtixdebetur patro 
no, nondcbctur iurc inftitutionis& mrc Ivrrcdita- 
rio, quiarclpondco, quod quando patronus m pot> 
tionchbidcbiucflhxrcs mltitutus, tunc iliara por- 
tioncm patronus tanquam hxres coicquitur, vt pro- 
batur ind.$.cxcluditur.& hinccfl, quodquando pa- 
tronusnullumfubftiturum vulgarcm habcr, ncceft 
grauatus oncrc lcgatorum, non potcft repudiarc hx- 
rcditatem dcducialcgiumxd.Lh hbcrtus. 

Nccctumoblrat fccundo &vltim6, lidixcrisfo- 
Cttndum Pctrum dc Ancharano , qui opinione Salyc 
fcquitur in conft. loi.quod idco ibi crat lllud in d.!.ii 
libcruis patrono , quia non crar inucntum bcneficiii 
Lomnimodo.Cdcinoffic.tcftam.&dcclarat Barto.in 
l.cxcu(ams.ff.(i qtus omii.cau.teitara. & idco n6 vido- 
turquod habcatlocu hodic d. 1. li hbcrtus patrono* 
& pcr confcqucns nullo modo potdt patronus,& pa- 
ri modo filius hxrcdiurcm rcpudurc&pctcrc lcgt- 
timam, (cu fupplcmcntum lc^itirax.$.fcd noftraJn- 
ihr. dc luccclIJibcrtor. Rcfpondctur quod bcncficiu 
cLLomnimodo, &d.<>.lcd uoltra.nondcbctomnino 
dcrogarc promlioni politx in rLUi libcrtus , cum d» 
tuiuranon loquantur , cjuaiuio pacronus icu hlius 

futit 
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{ant vniuerfalcs hcrcdes inftiruri,&dlis darus eft vul- 
garulubftimtus,&propterca nondcbent corrigcre 
dJ.lilibcrtus,arg.l.prcdpimus, cum vulganb. C.dc 
appdl. & lic vidcs non obf tarc id , quod d icunr Salyc 
& Per.de Anch. & idco non cft difcedcndura a com- 
muni opinione, cum qiu cgo omnmo pcrtranfco . 
28 Tcnia conduiio clr , f quando fihus habcr lublh- 
turum,&cftgraturus lcgatis & non rci propric ip- 
iius, &in hoccalu communircr concludunr boct.in 
locis prxallcgatis , fili um poiic lcgitimam capere , & 
hxrcditaccm rcpudiarc.& moucrur pcr d.i.ii libcrtus 

Ctrono,induccndocam prour luprainducia ttiiccit 
ne verum , quod Salvc.& Pct.dc Anch. contrarium 
in fupradichs locis ccncnt, & racitc ide lcntircvidcn- 
rur Bar.ind.l.j.num.i7.&ibi Soci.& Arct.Cyn.&BaL 
in d.Lhxrcs mlhtuta, qui moucnrur hac rationc. tcx. 
ia d l.ii hbcrrus patrono , procedi t ac ctia cius rario , 
quitdatuserat fubftitucus&grauatus erat lcgatis, 
quibus folutis non rcmancbar integralcgirirna, Pau. 
de Calt.in d.l.fi hxrcs inftimca , & Bal.in d.l. vnica. C. 
quando no peten.par.lcd hodic ccllac hxc ratto , cum 
omnc onus vfquc ad legittmam rcijciatur. d.l.quonu 
in prioribus. crgocclIarcdtbcrctiamdifpolitiod.lc- 
gisi. a.$.tin. &ibi Bar.fLdedonar. Comprobatur hxc 
ratio ibi, duo copulauuc rcquircbancur, quod habe- 
rer fubftitutum, & grauatus cllet rci proprix: crgo al- 
teroccilantc.cellarcdcbct criadifpolirio,arg.l.li h^rc 
di plurcs.C.dccondit.inftirut. & l.li is, qui duccnta.$. 
Vtru.&ibi Bar.rLdercb.dub & ratiodiucrlitacis mrcr 
cafum & calum ifta conliderari porcft : nam quando 
Elius (pcaricc gratutur dare rcm aliquam propriam , 
tunc lct;ttimam porcft capcre, & hxredirarc rcpudia- 
re,ne riliiis contra votnm fuum,vel parronus cogatur 
carerc rc propria, & lta loquitur rcx.m d.Lii hbcrcus. 
dcc tuncconiidcratur, an lcgirima rcmaneat inccgra, 
yd non, & lic in hoc cafu cellar fundamccum Pccri dc 
Ancharano &aliorttm. qux racio ccllar, quado impo 
nitur$»rauamcninrcbus hxredicanjs, fcu iolucndis 
dcfubltanriadcfun&i: namauchlius conlidecac hae- 
rcdiutcm cde damnofam , & nihil cllc in bonis vlrra 
csalicnum, &tuncpotcftcam repudiarc, ciipcrhoc 
nullum conlcquatur damnum:nam liadirct, lcgtti- 
rnam rctinercin prxiudiciumxris alicm non pollcr. 
Si ver6 conliderat eam cllc lucrofam, & tunc dcbct ea 
•dirr. vcl ii dubitat, porclt antca ddibcrare.vd confi- 
cercinuccarium, &cum hacpolceriori opinionccgo 
perr ranlco.quam comprobo hoc fundamcto . Hodic 
legitima dcbcruriurc hxrcditario . $. illudquoque, 
Auth.vtcum dcappcl.cognof. crgo no potcftcam ca- 
pcre & tcliquam partcm hxrcduatis rcpudiarc .Lj. 
& z.ff.dcacquir.lixrcd- 
19 Quarra & vlcinu conclufio cft , f quado inftitutus 
filius habct fublhcimim vulgarem.fcd camen non cft 
onerarus legacis: vd li eft oncratus lcgatis.non habcr 
lublbrutum vulgarcm: &hoc cafu m fupradichs lo- 
cis communiter concludunt Docifilium no polle lc- 
gitimam capere, & hxrcditacc rcpudiarc, & hxc conr 
dufio probacur per r«.in tLL fi bbcrtusparrono, qui 
tcx.formalitcr loquitur, quando quisoncratuscltlc- 
gatis, & no habct fubftiturum vulgarcm, & probatur 
etiarn hac rationc tcx.indJ.fi libcrcus, loquirur.qui- 
d . patxonus habct fubfututu, & onerarus cft rci pro- 



pria* , & cft cxorb i tatu s a iutc co m raun i, cu m ad m i r- 

ucconcurfiim inftitiirictimfubllituro.contral.qua- 
diu, la j. f£ leacquir. hxrcd. ergo elc inrdligcndtis in 
propri js cer minis , & non cxtendcndus. cqux a iurc, 
dc rcg.iur.hb.il. 

30 Tcrcius pnnctpalis cafus eft, fin quo inftirncus 
cumlubftitiiroconcnrrit,qtu'ulo in vna jurtc pure , 
inaliapartclub condicionc fuit inllituius, &inilla 
conditionalitcr rdictadarusell fubfhcutus vulgari- - 
tcr.incafiicondirionisdcridentis: nam in hoccafti li 
dchciatconditioconcurrercpoll*inr. Lli tclultim. rll 
dchxrcd.inltit.&l.cumhires.<.fi.l : fdcac^iiir.hered. 

j 1 Qtiartiis&vltimus princip.ihscafuseft, fquando 
tdtator inftiruitTitium in ccrrapartcfiib conditio- 
nc, li nauiscx Afia vcncrit: &in cadcm parcclir infti- 
turas fubalia condirionc, pura li Impcraror vencrir 
in Iraliam, & in cafu huius lccundxconditionis dcfi- 
dcntisMcuium vulgaritcrfubftiruir: nam licueniat 
prima conditio, li nauis cx Afia; lccuda vcr6 dcficiat , 
tunc lnltitutus cum fubftituto concurrir in cadc par- 
re,quia vrcrquchabet mctcm tcllatoris.ita tencrRa- 
phad Cuman.inl.quamditi.ia j.rl.dcacquir.hxrcd. & 
m l.li plurcs . ff decondit. irilhr. & probatur arg.tL Lfi 
te lblum . Vcrum Soci.in d.l.j.vidctur conrrarium te- 
ncre,pcrrcx.ind.l.fitclblum, cum lieinduccndo.ioi 
dicirur, quod liquBfucrirpur^inlhrunis, &ddndc 
in cadcm partcfubcorKlitionccum dationefubftitu- 
ri, primainlhrutioprxualct.&ddrKleibi huiccafiri 
xquiparatur, quando quis fuerir primo loco ctia con 
dirionaliter inftirurus, qux puriricara fuit : crgo licct 
&lccunda conditio dehcut, non dcbet fubftitutus 
admirri , & lic iftc rex.cft contra fwpadidam Cuma- 
ni conduiioncm, contra qtiam cgo pcr fupradicrura 
tex.ctiam vna cum Socino tcnco. 

SVMMUKIVM. 

1 Teflamentnm , an fumtre poffit rires d fecundogradn 

fubflitMtloms expreff~*.& nnm.1. V 

2 L.Hon putauit.S.n primo.jf.dc bonor.poffejf. contra tab. 

dectaratur . 

3 Tendere dicitur iUud , quoA venit accefforii ad aliud , 

& ab eo velut priniipali fumit effeclum : drcaffato 
ipfo principali, cafjatur & atctjjbrium-i . 

4 j(atiodiffercntt*mtcr prtteritum exiflenteminpote- 

flatepatris,emancipatum,& poflfmmum^. 

6 Teflamewum,an fumat vires a fubflitutione, quando ei 

fada fuit,tjui infiitutus non erat . 

7 SubHitutionian fit locut , fi inflitutus in primo grsdu 

potefi tffe bares, fed non eodem modo quo defuhtlus 
voluit, vttptia fuit inflitutus fuusvelnetejfarius, 
fed in tempore morus reperitur tmancipatus.rcl ma 
nutniffus. & num. i ; . 

5 fmancipatus in Juccejjione ex ttflamento non babet 

fuitattuLt. 

9 Emancipationis & patri* poteflaUs fublata efl dtfferen 

tia ab tnteflato , fecus ex teHamento . 

10 Emancipatus non gaudet beneficiol.fin. C. derepud. 

hxred. 

1 1 Emantipatus non tranfmittit iure fuitatis . 

1 2 Fmanctpatus non babet fuitatcm^ • 

1 4 Teflamcntum , an vircs affumcre poffttdtJcitavul%a- 
ri comprtbenja in exprcjfa pupillari , pupillo pofl 

mortem 
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mortem ttflatoris decedente fme aditune ex primo 
gradtt . 

1 j Vitiato txfreffo , tacitum etiam , quod fub exprtffo in. 

cluditur, vitiari neceffetfi . 

1 6 Dechratio ditld reguU . 

1 7 Lueaut 'jij.fin.ff.de miHtJeflamJeclaratur. 

2 8 Subftitntus,an ex tacita vulgari admittatur,pupHlo i» 

vita tejiatoris deccdcntts . 
19 Vcrba , quando aliquo modo poffunt impropriari , & 

adaptari, nuuquam refermtur adcafum, inquo di- 

jfofitio non poffit fieri,feu inutiiis effet . 
10 Ufi pater, m prtnjunQa l.fequenti.ff.de capt.ttr pofili. 

reuer.declaratur. 
2 1 txpreffo vitiato , non vitiatur tacitum.fi non acceffo- 

rii ,fed tqui principaliter vtniat . 
2.1 Subflitutut, anex tacita vulgariadmittatur,fi pupiL 

UrisfitfaQa ventri, & non nafcatur . 

C A P. X. 

Xfupradictisrcmanetcxpcdiius ifte pri- 
mus cfFctius, & idco immcduccad lectl 
di efFeclusdcclarationcmcondefccnda. 
Secundus igiturcflc#us vulgaris fublti 
turioniscft.quod rcftamctumpotcftli»- 
merc cffc&um ab lllo fccudogradu. L j . in h.fFdc lib. 
&poith. Verum,vtomniumcorum, quxcirca htmc 
efTctftum a Docionbus dicunrur, vcra& clara habca- 
tur refolurio.iftc difputandx & rcfolucndx funt con- 
dufioncs:& prima clt,an & quando rcftamcntum fu- 
mat effedtumifccudogradu fubiliturionis vulgaris 
cxprdlx > Sccundacft,q> fi inftuurus in primogradu 
potcft dlc harrcs,fcd no codcm modo,quo defunctus 
voluit.quia fuit inftirutus fuus, vcl ncccllarius.fcd in 
tcmporc mortis rcpcritur cmacipatus, vcl manumif- 
fus,an fit locus fubftirutioni?Tcrria cft, an rcftametii 
vircsaftumcrepoiTitatacita vulgari comprchcnfam 
orprcllapupillari, pupillopoftmorrcm rcltarorisdc- 
ccdcntc.fincaditionccxprimogradu } Quarra cft.an 
admitrarurfubftitutus extacitanil^aripupillodcce- 
dcntc in vita tcftatoris Quinta & vhtm.i cit.an fi pu- 
pillaris fit f.ict.i vcntri admittatur fubftitutus cx taci- 
tavulgari,non nato vcntrc. 

Circa primam concluiioncm, cx mcnte Barun Lj. 
i nurn.iS.fT.codcm, dc vulgA' pupil.liibll. f duo prin- 
cipalcs funt confidcrandi cafus , quorum primus eft, 
uandoprimusgradusnon habet efTectum proprer 
cfc&um contingcntcm cx p.irccinftiructis.& in hoc 
cafu condufiucproccdcdo diltingucndum eft, quod 
aurillcddctftusfuit prxtcritionis, vcl cxlixrcdatio- 
nis: cxtuncfifiliusin patrisporcftarecoftirutusipri 
mogT.uluinftitutionn ptircrirus.i fccudo vcrogra- 
du cxhxredatus fuir.rdtamcntum fumit vircs a lecu- 
dogradu , & fic ab cxprella fitbftitutionc vulgari , ita 
probat rcx.in L } .<s.h\ fT.dc hb.& pofth. ii vcro pofthu- 
mus a primogradu prxtcrirus, i fccundo vcrbgradu 
exhxrcdarus fuit,& co tcmporc nalcarur,quo aliquis 
tx inftituris viiiir,& runc tcltamctttm ab exprclla vul- 
gari fubftirurionc vircs non fumit.Lnam & lt fub con 
ditiortc.f fi.ft.demiufto.rupto&irrito tcltam. quod 
fccuscft, qnandopofthiimusaprimograduprxteri-. 
t 1; ■•, '.. fccundo cxlurrcdatus,& antc tuciuitatcm poft- 
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humi dccedant inftituti in primo gradu h.Treditare 
non adita pcr cos , nam tunc iccundus gradtu a qao 
cxharrcdatus fuit poitbumus , valcc & tener , Sc iic tc- 
ftamentum ab ifta cxprdLi fubftitutione vulgari rrlc 
ctuKi fumit.Lj. $.fi vcntcr. fT.dc vcnrrc in polldf. nu :- 
tcndo. Si vcro filius cmancipatus aprimograduprx- 
tcritus, ifccundogradu cxnxrcdatus ftiir , &tuncfi 
inftirutiinprimograttu, viuunt, rcilamcntum non 
a fumit vircsafecundogradu.Ln«'>tputaiiit.$.iprimo. 
fT.de bon.polLcontra tabul.qui tcx.lccundum BarJo» 
quitur in filio cmancipato, quod probarur his ratio 
nibus, & primoillc.$.pofituscftin tit.dc bon.polldL 
contra tabuL qux prmcipaliter fuit a prxtoreinucn- 
rainbcncficium cmancipati omniauxilioiurisciui- 
lis dcftituti: ergo conucnicns cit.intclligerc illam Ia 
loquitur in cnucipat o fccundum fubiccta matcriam, 
arg.Llmpcrarorcs. fLdc m dicm addidtio. Secundb & 
vltimb probatur. ibi tlicirur, quod hxrcditas non va- 
ditadfccundum gradum, nili hxrcdcs primo loco 
inftiturifintpramorrui in vitatcftatons: mod6fic,(i 
ibifiliusin potdtatefuiilctprxreritus, immcdiatt 1 h<j 
rcditas tranfiutllec atl fccundum gradum,i quo tcfta 
mcntumiumcrLtcxordium, vt probaturind.l.f.j.ft. 
uia nunquam valuit primus gradus,cuius contrariu 
cciditurind.$.iprimo.crgoillc tcx. necdlariblo- 
qui rur dc filio cmandpato prxtcnto i primo gradu, 
& cxhxrcdato i fccundo . Ncc ohftat li dixeris", quod 
ind.$.fi. non probatur, quod linmcdiacc perimatur 
primus gradus,fcd quod lipcrimarur benc tranfitati 
fecundum gradum, nam ifte tcxJoquirur conditir» 
nalitcr,quiailla vcrbaablatiui abfoluri,percmpto pri 
mo gradu.rcfoluuntur in conditioncm, fi pcnmatut 
primus gradus.Li reftatorc.fEdccond.&dcmonft. & 
lic non prxfupponirgradum percmprum, fcd vuk,q» 
fi pcrimarur tdtamcntum a fccundo gradu incipiar , 
quod potdt inteUigi fccudum tcrminos rcx. in Lnon 
putauit.$Jtprimo , quando hxrcdcs inlHttiri fuillcnt 
viuo tdtatorc prxmortui : quia rcfpodcrur tex.in d.f . 
fi.alitcrinduccndo: nam lbidicitur, q> tcftamcnrutD 
fumit cxordiu igradu fubftimti, i quofiliuscftexba; 
r edatus : ergo nunquam valuit primus gradus, cuiu» 
contrariumdicirurinrL$.a primo. igiturilletex. lo» 
quitur neccftario in fibo cmandpto. Nccobltatq» 
ilia vcrba.pcrcmpto gradu , funt ablatiui cafus,& peif 
conlcqucnsconditioncmimportarc vidcntur, quu 
ibi non ponuntur hacdccaufa, cum rationcprxtcri- 
rionis tcftamcntum ipfo iurc irritcrur.Lfi pofthu- 
mus.jli.quod vulg6.ff.de libApofth. 

Sed quxritur, qux nam fitmter fupradicloscafus 
ratio diffcrcntix ? & glof.& Bar.in d.l. j .$.fi. hanccflo 
dicunt, quiaquandopofthumusfuir prxtcrirus, ab 
initio valuitinftitufio,&ficcci)itfubihruriodcpcn- 
dcrc ab ca , merito irritata inlhrti t ionc propter nati» 
uitatcm fubftirutio vinar ur icd in filio iam naro nu- 
quam valiiir.cum hicgradus,iquo cft prxtcritus^a» 
tiin cft nullus. fecundus ergo.vd etiam prxccitcns ei 
«jnonpendct.fedcxfcfumitrires, mcrito illonon 
valcntchicfccundus non viciatur: fcd in prxrcnto 
cmancipato ratio clt.quia prxtcritio fili j cnundpati 
non rnmpit iprincipio tcftamcntum. $.cmandpati , 
Inftit.dchxrcdit.quxabinrcilaro.&l.non cft.fr.rlcbo 
nor.polIdL'tit.gcncrali. & iic di cadcm rario, qux eft 
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inpo^Viiumoprxterito. iHamduTcrcotix rationem 
fcprobant BaL Pau.de Caft. Au^. Ak-\.im >'.., Raph. 
Cuman.&Areund.&fi.qmmoucxurhiscaiiooibus: 
s, &primb, f Pcndcro,piopricdicitur uiud,i|uod vcmt 
accdlbricad aliud* &abco vcJu; pi iac rp ali immi c t- 
fcccum & ci knt i.umcc cailato ipio prinapali.cafiarur 
&acccllbrium.Ljion dubium.CdcIcg.&cintcr dilc- 
dos.$.cctccum » cxtra dc hdeinltrum, led iubftitutio 
noneftaccdibfius gtadus inltttutiotii, & ab ca vduc 
principali non luimt cffcdummam non ratione cau- 
uh tatis.quia fecandus gradus non caufatur a primo : . 
ncc rationcdlcntiz aut validitatis,quia fecundus gra 
dus non lumit robur ab exiftcntia primi.tmo proptcr 
nullitatcmprimigradusvndccunquc pcrucntat nul- 
litas, htlocusfubftitutioni vulgari,d.$.fi.&ibi Dotr. 
communitcr.crgo fubftinirio vuigarts non didtur 
habcre dcpcndcntiam ab inftitutionc. 
. Huicradonirefpudctu:, ct^licrtfubftitutionccra- 
rionc cauialiutis,ncc ratione dlcnciz , aut validiratis 
dicatur dcpcndcreab inftitutione , tamen potcft dici 
pendereabinftitutioncrationc cffctcus: quiadonec 
pcndc: inltitutio, ctiam pcndet fubftitutio,qux intc- 
rim locum habcrcnon potcft.Lquandiu. ff.de acquir. 
hx red. Vcrum hzc rciponiio mihi non placec nam lu» 
cct ratione cdcccusfubltitutio dcpcndcntiam habere 
dicaturabinftitutioac, umenhcceftcxco.quiaqua- 
diu cft locus inif nqcioni cdlat fubibtutio: icd no per 
hoc fcquitur quod viciau inftitutionc irritctur fubiti 
tutio , cum proptcr dcficiennam primi gradus indu- 
catur cxiftentiafui, nam fubfticutio locum habet , li 
hxres non vult cllc hxres, vel li npn poteft dlc hxres» 
cjuodproccdcrepotcft vclcxderectu inltifuri , vcltc- 
ftarons.vd tdtaracnti.Lquoties,& ibi Docx.comrau-i 
Btter.Cdc hered.inftuucn.& hoc probat texJn Lnam 
li rniles. ffdciniufto, rupto&irriro icilam. Nccob- 
ftac (i cum BactcUxeris q> illc tcx.procedit ex co , quia 
primusgradujinftitutionisvaicc.de iurcfpcciali, qd 
eftdcbiftus, &idcon6 nurumii vitiataiiiftitucionc» 
non vi ti.it ur fuhftitutio:quia cefpondeo>ncgando ibi 
illudelIccxco,quia pnmus gradus infticutionis valct 
deiureTpeciali,nain iddiccrceftduunarc, &propte- 
rca Pau.de Caft.ibt contra hancBar .rcfponiionem tc 
nct,& lbi ctiam BaLadaliam tranlit lolutionem . 

Secundd & vitimo mouentur contra fupradiccanv 
cbtTcrcncix ratipncm pcr ccx.in dJ j.j.ii vcntcr.in fi Jf. 
de vctrein polfdLmjttciu vbi dicitur quod (i a priino 
gradu poithumus hnt prxtcritus, a fccundo exhxrc- 
datus, & antc natiuitatcm pofthumi dccedant infticu, 
ti in primo gradu hxrcdi ute pcr eos non adita, fecurt 
dus gradusaquo cxhxredatu* ruit polihuraus valet , 
&. tamcn prunus a prinapio valutt , cuius cotrarium 
clledcberetjd vera cllct fupradicjagloll^ & Bar.rario. 
Huic textui rdpodctur, qudd ibi poilhamus pcr dus 
natiiiitatcm nunquam rumpit primuin gfadum,cx 
quo inftituti fucrunt prxmortui antequam adircnt , 
& iic antcquam poilbumus nafccretur , & i ic primus 
gradusiam erac ruptus, antcquampofthumus naicc* 
rctur, quod fccus cft in cafu gioila & Bartoli . 

Mihi per fiipradittum fundaiucntu primumnon 
4 placct hxc glollf & Barvrauo: f &idco omitladifpu- 
tationecirca aiias rationes» quxa Doct-in mcdiuin .u 
feruntur, haacdidcxcntix tationcm vcriiljinam cilp 



puto.ratione prztcricionis , lcx ipfo iurerumpn tdla- 
racncumproptcrituuriamfilio iam nato raccam:& 
idcoipfoiurccuinprimus gradusnon tencat, livtc- 
ditas dcuolutafuitad fccudumgradum^&proptcrcai 
non mirum eft li non rumpicur lccundus.a quo hiius 
fuic cxhzrcdatus,aun hzreditas ad eum gradum dc- 
uoluu ktja^quoexhxrciiatuscft, quodlccus inpoft- 
humo pcxterico, qui cft ipfe & no lcx, qui rumpit tc- 
ftamcntum, &iicprimumgradiim,aim pofUmmus 
prztcritus non rump.it nili cu nalcatux.Lj. Cdc poft-. 
Liun.hjct ed.inft.it. & L i. Cdc bon-poif conti a tabul T ; 
vndecum ad vtuiutcm fuam rutupcrcdcbcat .dLna 
& ti fub cpditionc.ij.fi.in vcr.rutnpcndo.merit6 rum- 
pitur &i"caidus : quiaalias rumpcrcturad vtilicatcm 
lubftitutorum , quod cllct contra rcgulam l.quod fa- 
uorc.d.dclcgib. Nccobftatiidixeris vnacum Pau.de 
Caib&Imoia, qjquandopofthumusnafcitur, quic-. 
quid videt ignorat.L).C^Ic lalfa m 3ncta.idco non ip- 
lc, fcdlexipiaquirfumpit tcft.nnc.itum, iicutin iam, 
natodiciraus. &facitl.;.& i.C.dcpofth.hzrcd.inftic^ 
quia rcfpondccur, qubd m iam nato mero iarc rumpi 
tur tcftatncntum a fcge proptcr prztcritionem dc ep, 
facxam: fcd in pofthumo non meroiarc,fcd mcdi.in- 
tc facco: ldcft nitiuiuce pollhumi,& idco ad vtilitacc 
polthumirumpcredcbet. Erhinccx fupradictuin»j 
fertur primo, qudd li antcnatiuiutem pofthumi pri- 
musgradusrcddacurnullus ahquade caufa, vtquia 
dcccdercnrinlbmri in primo hxrcdicare non adica: 
tunccumindpicvccuri li^rcditasinlecundo, &idco' 
pollhumus pofteanatus non rumpit fecundum gra- 
dutn,aquoerarcxhzredatus,proutin terminis didt, 
tcx.ind.$.li ventcr. in fi. qucm tcxJlngularcm cjlc di- 
dt Ang.in l.j.ahas j .Cdc libcr.prxtcr. & hincfccun-. 
db& vitimb infcrtur, quod tcftamcnmm no uimit vi 
res alccundogradu, quando hlius cmancipatusapri 
mo gradu, przccricus a fccundo , exhzredatus fuit & 
inftttuti in primo gradu viuuncd.Ln6 putauit. $.a pri 
mo. quiaoun pcrprzteritionem fllij cmancipacide 
iurc duili teilamcnmin non curnpcbatuc,cum eo iu- 
rcincogm'tuserat.$.cmancipati. Inftit.de hzred.qiue 
ab intcilato. &pcr confcqucns aun hzreditas pocues- 
ritverfariinprimogradutanquam vahdo, nonmitu 
ii fihus contt aubulando aduocat hxrcdiutcm : nam 
cumbonorum pollcifio a prxtorc inucnta fucricio, 
fauorcm Ehj ananapari, qui omni iuris duilis auxi-i 
liodcftitutuscrac, nonmirumcll linliuscmancipa- 
ruscontratabulando prunum gradum , fadat locum 
ubi & non fubllituto . 

Et lizc fuificiant,quado dcfc(2us cft prztctitiouis, 
vd cxhzrcdationis: &idcodcuctuoadaltctucauim«. 
quando fuit aUus dcicccus m primo gradu t qui ceftat 
in fcctir.d >:& cunc brcuitcr concludcndum eft, quod 
i^diftincripotcfttcftjmcntu indpcrcalecundogra- 
du.Lnam&fi roilcs.rT.de iniullo, tupto& irriro tcfta; 
&l.ii quis folucndo.fT.dc hzredinuit. 

Sccundus & vltimus prindpalis caius clf , quando 
prinmsgradusnohabec cffcCcum proptcr dcfcccum 
j contingenccm cx partc inftiruti, t <Sc in hoc caiu brc- 
uitet concludcndum cft indiftincte,tcftamcatum.l 
fccu ndo gradu , & hc a vulga ri cxprdla fublbcut ionc 
mcipctc pofic, & hoc fiuc primus. noUrelTc hzrcsd.iS 
dubitat i.fi'alc lizxcdinftit. &l.catm propouas. C.cud, 
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tlr.deharred. inftit. ilucprimus fircxduius tempore. 
l.quamdiu.fT.dc acquir.harred. fiuc fit exclufus morte. 
l.vnica.fi.pro fccundo. ibi, vel fubftirurus.Cdccaduc. 
totlcn. & I.Thais.f .Splcndopliorus.ff dc fideicommif 
libcrr. fiucfircxclufus dcporrarione, velabadamna- 
rionc.l.Gallus. $.& quid ii taritum. rT.de Itber.&pofth. 
iiue cxtludatur rarione aJrerius incapaciraris , rortc 
quia non clt natus ex lcgirimo matrimonio, quia fpu 
rius.l.i.Cde lucred.inftjc. & rario prardi&orum colU 
girurex d.l.cum proponas,quia illa vct ba,(i tnftirurus 
nxrcs non crir, intciligunrur , vel qtiia nolir , vel quia 
non poflir.quomodooinqtic impotcnriacauiemr.fe- 
cu nd u m Bar .& Doctcomm u a i rcr, ram in dJ. j.quam 
ind.lcumproponas. 

Iuxrafupradidn dubitatur, fan fi (itfafftafubfti- 
tutioei, quiinflirutusnonera!, afubftitutionetunc 
reftamcntum vires fumat ? & condufiuc proccdendo 
dicendum cft.quod (ic quam opinioncm tenct Arct. 
ih dl.j.qucm ibi fcquuntur Soci. Iaf Rir-a, & eandem 
opinioncm renentGlof Bal. Pau.dcCaft. & Imola in 
Lexfadtoja j.fT.dcha:red.inftit.& probanir per rcx.ia 
d.l.cxfi&o. Necobftat tex.in Lfin.Cde hxrerl. inftir. 
vbi fubftiturio Sempronij non valcr, quado pneccflir 
inftiturioPlocij,&hc ibi cft rcx.quod non valet fublli 
rurio,qua* repcritur fadaalicui, nifi lllc fit inftiturus, 
& fic videtur de directo contrarius cftc fuperiori con 
dulioni: quia refponderar,qubdfupradienic5clufio 
procedic , vbi conflat teiratoremreciilc fubftitutione 
ei,qui non crar inflimrus , & ita proccdir tcx.in d.l.cx 
faCto.fed ind.Lhn. nonconftabatde voluntaredcfun 
rfti , quod vcllct vulgarircr fubftiruere , & id clle veru 
pat«:quiaindJ.exfacro, fubftitutio crat fa&apcr 
•Fcrba apta,(ecus in d.Lfi. Pntcrea in d.Lex facfro,con 
ftabat.qubd teftator illuin in bonis fuis, & fihj h.erc- 
dem infhrueran fcd in cafu dictc Lfin.tcftator non in- 
ftirueratfibi harrcde, fcd rcrria-pcrfbnnr.quiadixerat, 
Sempronius Ploti; hcrcs cflo. nifi crgo Plorius fucrac 
infbrutus a tcftatore^empronius non poterat admit 
ti.vt ibi dicirun led (i fuerat inftirurus lic.quia harres 
harrcdisccnfctureflcharrcs tcftaroris . &fic pondera, 
qubd in d.l.fi.eft duplex defccrus: primus inftituti,(e- 
cundusfubftiruti, qnianonfubftiruitfibi, fedrerria? 
perfbn<r, & iftud ccflar in d.l.ex fafto . & ifta fuhftitii- 
rio non valctin vim fubftiriitionis,fedin viminftiru- 
rioniscondirionaJis, Bal.Pau.de Caft.& Imola m d.L 
ex faelo. & proharur i n ter m inis pcr tex.in l.quotics . 
$S\ quisprimum.rTdch-ered.inftir. &licet Arcr.con- 
trarium tcneat, fdliccr , quod valcatin vim fubftini- 
rionis, &idcmtcnerc vidcrurBar.inl.fi marer.$.j. rT 
eodem.dc vtilg.& pup.ramen cgo non diiccdo a prio- 
fi opinionc.quamuis non fircurandum, exquocapi- 
Kmefubftitutusadmirratur, cumcextum fir qubd 
dirccnj fnccedat, proutinfimili dixit Iuriiconfulnis 
bi LGaUus. J.li cis. ff.dclib.&pofth. in hacconcluiio- 
ncanimaducrtendum eft,quod cft dirTerentia.vrrum 
primtis gradtis habearur pro non fcripto : quia perfo- 
na inftitutanon rcperttur in rcrum narura.no tamcn 
dcficJrvolunrastcitatoris. Et vtrum vcreprimus«;r.i- 
dusnonfucrirfcriprus, naminprimocalii fubftiru- 
rio loaim haber, cxquo rcftaror primum gradum vo 
luirfacere.&fedrquannimin fefuit.I.j. j.inprimo , 
Cdc cad.toUcn. (cd in fccundo cafu non potef t con(i*± 
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dcrari gradus, e* qno nolla adcft voluntas teftateris* 
& hinc flngulariter dixit Bar.in LfiUus.fj.rnaruw.n4ie 
falCqubd in primo cafu onus iniuncnim ei.qu 1 habc- 
tur pro non fcripto,rcmanct apud harrcdcm , liuc co- 
ha»rcdem, lcd in fecundo cafu non. ili- u 

Circa fccundam queftioncm ex menre Bar.in d.L j. 

7 num. 1 duo confidcrandi funt cafus. t Quprum pri 
mus cft,quando muratio ftarus inftituri de luo vd nc- 
ceflatio m voluntarium fit co m cafu in quo vulgaris 
fubftitutio fuit fadacx neccflitate, quodeft quando 
nepos fubftituitur filio: & runccondudendum eft,»ji 
hxcmtiraiioftarus faciat locum lublbtuto.oimdc 
necclTttatcfitfubftirurus pcr contingenriam furaras 
fukatis, &ira rcncnt Bai.in dlj. quem ibi fcquuntar 
Alex.num.30.S0ci.num. '4. Iafnu. r <>.& cctcri Do& 
06muniter, & Imotain c.Rainutius , cxtradeteftam. 
&ptobarur h.rcconclulio in LGaUiis.$.&quid fi taiH 
nim.rTdeIib.&po(llL& hoc proceditcriam fecudura 

S hodicrnaiura, tcum emancipatusin iuccciTioneeji 

9 rdrameto non habcatfuitarcm.&thodielicct fubla- 
u fit diftercnria cmanriparionis & patriz poteftaris , 
per tj.nullam vero, Auth.de Iwrcd.ab inteft. tamen id 
verum cft ab inreftato, fccus cx tcftamcto. Glof in dJ. 
Gallus.*i.& quid fi ran tum , & in l.li cmancipati.Cdo 
coUat. &inl.lifilius. fT.dc minor. in auth. excaufxC 
dchbcr.pr.Ttcr.& in Lfi.Cdccodicil.& idcm fcquun- 
tur Roman.& Dcc in Lficur certi. Cde teftam. milit. 
Acofta in d$.& quid (i tantum , nume. 1 48. & Corn. 

loin 1. j. C deiurcdeliber.tproquaouinionefadttn 
primis iilacommnnis opinio,quar liaber,qu6d cman 
ciparus non gaudet bcncficio Lfin.C.dc repud.hcred. 

1 1 vtibi tradirCorn.tItempronobis fadrcommunis» 
opinto,qiu:habcr, quod cmanaparusnon rranlnut- 
rit iurcluiraus, Corn.in d.l.ltcut ccrti, ind.1. *.&inr 
d.Lfi emandpati, & Aleicin Lli fnuris.Cdciureddi- 

1 1 ber. f & qubd filius emancipatus non habeat fuirarcV 
probatur pcr l.mcminimus.Cdc lcgit.hxred. eam lic 
Mid'.icedo. ibidicitur, qurxl emancipatiis iucceditad> 
harredirarem pams,ad iimiUrudinem fuorum: modb 
fic Nullum limilc cft idem J.quod Nerua.rl.depohri . 
fed filiusananciparusdicitur fuccedere ad liimhtu- 
dinem fuorum,ergo no dicirur iuus, & ille rcx.loqui* 
rur tanrum refpecni fucceflionis,non aurcrn rcfpcch» 
eflca .1 fuiraris . &quod iUe tex.loquurur tannun re- 
fpecnj iuccciTionis, nonautcm t efpedu effecnis luita 
ris, probatur in eo rex.& primo dfi didt , qubd xquo- 
iure iuccedunr. Secundbctiam probatur,dum didt» 
qubdfucceditnullaparte diminuta. cxqiubus duo» 
bus locis exprefsecoiligirur, qubd cmancipatusdici- 
mr limilis (tio,ad hoc tantuin: quia quemadmodum 
fihus in porefhtte conftitutus luccedit, ita & xquo 1 u- 
refinealiquadiminurione fucccdit ftlius emancipa- 
tus^c (tc fimilitudo cft ranrum rel peChi fiicceflianis , 
quod probatur eriara: nam iftc rex,introdurirdcno< 
uo,vt emancipatus (ucvcd.it frarri, &filius emandpa 
ri.parruo intcgre' , quod prius non crar, fcd fuccede* 
bantaimdiminurione cerri temporis, perLAnafta* 
fianam,quam lcgem Impcrator fupplet&corrigtr. > 

1 j Secundus & vhimus cafus eft , t quando fubftifu- 
riofadafuitcxvoluntate, vt eft,quando cxtrancus 
fuir iubftiturus, vd alius qui non porcft fubintrarc in 
locurafuitatis. &inhoc caiuc6ciudenduraeft,quod 
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lnutatioftatminihtucidefiiovd nccdlario, in vold- 
uriutn,non muut inlhtutionem , ncc fadt iocu fub. 
fhtuto,prou t tencnt Bar. Afcxlaf Sod. & ccteri com- 
muniter Doctorcs,um in dJ.j. quamin d.$.& quid fi 
uncum.quc condulio probarur pcr rex.in dJ.Gallus. 
$.fi.per tcx.in$Jcrausauccm, verfic.fi nonjnfhdc hx- 
rccunlht.&pcr tcx. indJ.fi patcrfaroilias Titium. £ 
dc hxrcd. inlhcucn. 

14 Tcrriaprindpalisquxfho dr, fm cdumencum 
vires ailiimerc poflica cadu vulgaricomprchcnu in 
cxprclla pupiUari , pupillo poft mortem tcllatorisdc- 
ccdcnte, fine aditione cx primo gradu. & in hac qux- 
Ihonc dux lunr principales Doctoru opinioncs: Qua- 
rura prima dt ncgatiua & fic , quod tdtamccum hoc 
in calu non fumac vircs a udta vulgari:quara opinio- 
nem tcncnt Glof. Dyn. Rayncr. in l.apud lulianum.$. 
idcra [ulianus. ft.ad TrcbcL Fran. Iac.de Rauen. Ray- 
ncr.de ForL&Cyn.inLprcribus. Cdc impub. & alijs 
liibiht. Nicol.dc Ncap.in Liam hoc iurc . fhdc vulg.& 
pup.Dyn.in Lquod fi filiusJTde vulg.Ioan.And.in c. li 
pater , de tdtamen. in 6. Ang.inLfi patcr captus.tf.de 
vulg.&pupiLfubftJoarLAnd.inaddir.adSpcc.tnrub. 
dc ccium.& hxcdt comraunis opinio , prout rcfcrt 
Corn. n conl.i 9 9- nuracro 14. volum.i. quiexpht- 
ribus raoucntur. 

1 $ Et primo , f viriato exprcflb , uritum etiam quod 
fub exprellb induditur, vitiari nccdlc eftJ. j .$.qui ha 
bcr.Cdc lcru.ruir.prxd. & Lli fi»nfus.$.j.fTdc donat. 
intcrvir.&vxor. fcdlicclt , quod hxrcdiutcpatcrna 
non adiu vitiacur exprcllapupillaris . Lz. $ adco. ri.de 
vulg.&pupiLfubftxrgo viciatur etiam ucita vulgaris 
in cxprdla pupillari comprchcnu. Huicrarionirc- 

1 6 Ipondccur, f qubd vitiato exprdlb, vitiatur tadtuin, 
quandotadtumfchabetad expreifum per inodufc- 
quelx,vcl per modura partis iubicchux, & iu proce- 
dir fupcrior regula : fccus vero fi ucirum ahunde tra- 
hat origincm.quia tunc vitiato exprdlb, non vitiatur 
tadcuml.fi fidciulTor.in pun.rl.de lcg.j.icd udu vul- 
garis no vcnit cx narura vcrborucn,nec cx fcqucu pu- 
piluris cxprcflx.fcd cx intcrprcurione lcgisjuconic 
cnirantismcntcmdcfunch, quxdcclaraumcns po- 
teft coUigi ctiam cx a&u nullo.L& fi cransrcram . ftdc 
aihmlcga.&l.fin&ibiBarJndcreb.eorum . Ergovi- 
riau pupillari fubfhcutionc cxprcila, non vitiatur 
racita Yulgaris . 

S ccundo mouctur per tex.inl.iu umen. $.a parre. 
fT.id Trcbci. Huic tex. relpondccur : nara tcx.ille non 
loquicurin uduvulgari, fcd in pupillari cxprefu, 
qubd probatur hac rationc : nam ibi lublhcutio facu 
fuic impubct i cxhcrcdaro, idco ibi non potcil tratu- 
ridcvulgaricomprchcnfain pupillari, cum vulgaris 
non cadat in fUio exhxredato . 

Tcrcib& vltimb moucntur pcr tex.inl.apud Iulia- 
num. $.idcm Iulianus . ff.ad Trebd. Cctcrum & huic 
textui rdpondctur, qubdibi adicio requiricur adcfTc 
ctum pupillaris exprdlx, dc q ua i bi agi cur,& non dc 
raduvu]gari,quiadeeanonrracutucibi, quodap- 
parct,cum tex.de fccundis tabulis mentioncm faciat. 
Nec obflac fi dixcris,qubd illoiurc quicquid acquirc- 
bac fihus, acquircbatpatriLplacct. ff.de acq.hxrccL& 
fic filiusibi nihil habcbat : vndc impoflibilc vidctur , 
qubd loquacur dc pupiUari cxprclla.l.lcx Cornclu, in 



fi n cfTcod.dc vulg. & p 1 1 p 1 1 . 1 iib 1 1 i r. q 1 ti a rcfpond ct ti r , 
quod filius pupilluspoft mortc patrispotuit aliquid 
acquirere,neciftudcfllbmnium, cum nccdlc fit.rcx. 
iitum ita incclhgcre,polIqium conftat ioqui dc pupd 
laru&qubdloquatur dcpupillari probatur, quiacb- 
pulfus adirecx ceflamenco paterno dicitur iteru pof- 
fc coinpelii adirc ex fublhtutione, quod debet in tclli 
gi de pupiliari.quia tcftatoris hxrediratcm iam admc 
rat.Pr{terca,fccundum Aret.non potdiloqui in taci- 
U vulgari.quiafiddcommifliim cratrelichim a ptipil 
laribus fubftttunsrmodb fi adirecur hcrcdiras cx uci- 
ca vuigari,fidekomraitiarius non confequcrctucfi- 
dacommillum, quiaa iucccdenribus ex vulgari non 
crat rchchim ipfum fiddcoramiflum . 

Etcum fupcrior opinio nuUa lcge, vel rarione fun- 
detur,cui commodc rd pondcri non poflic idco altc- 
raeftopiniofuperioriconcraria, fciliccc qubd ttfta- 
mcncumfumatvircsa tadcavulgari csmprchenia in 
exprdlapupillarijiccc adicio cx primo gradu facu 
nonfucric , &iu cencnt li.tr. num.j o. Aicx.num.^o. 
Iaf.numfS.Soci.num.,- t. & Ripa.nura. 1 7 f. inl.)J. 
codcm,gL&ibi Doc2.inl.lcgc Cornelia, in vcriic.non 
exifhmo, & in Lfi patcr capcus.fTde vulg.& pup.fubil. 
&in LpenuLfT.de vencre uifpic.BaLin Lhn.Cdc influ. 
&fubfcic &in Lj. $.profccundaCdccaduc.coucn.in 

I. quidam elogio.C.dc iurc ih-hbcr.& in Lcracubatur. 
fT.de m i li r. tclcam. Alcx. in d.$.luiianus . & Oldrad-in 
confi iojncip.quidam haeres, & hxc eft cornrnunis & 
rcccpta fcribcntiumfcntenria» quameriamfcquitur 
Fcrnand. Vafquius in trach dc fucceifprcwrcfTlib. t. 
$.t 1. num.it.& 2 j.&raoucncurifh cxphiribus. 

Pnrab per cexjn Lneq,.n.$.fi.fTdc milic.cdum.vbi 
tefumcturafiibfhnecurcx cadcavulgari coinpcchcn 
fa in exprdla fiddcbmillaria, licct fidcicomiflaria rc- 
quirataditionehxrediutis, &abea tdumentu non 
polficaflumerevires.LiUe, aquo.$Jidc ceflamcntojf. 
ad TrcbeL & fic illa udu vulgaris nd rcquinc adicio- 
1 7 ncmJdluic ccxcui rdpodctur, f <$ non loquicur dc ra- 
ciu vulgar i caufata ab inicio fimul cum cxprcfla , fub 
qua concinccur,proucdc caciu vulgaris,qux compre 
hcditur fub cxprcfla pupiUari , iuxu 1 Jam hoc 1 u rc.ff. 
dc vulg.& pup.(ubft. quo cafu non cfl abfurdu dicerc 
q> reguictur fm naturam exprdl;, fcd loquicur de vul 
gariquxcaufarurpcrexcinchoncin cxpccllx fiddcd- 
milIari;fubfbcurionis,quacxcincuper non aditionc 
conucrlio fit in vulgarc lurc fpedah fauorc militix & 
hbcrutis, namfiddcomroiflariaab iniriodciurecoi 
non continct ucitam vulgarc.LiUe» a quo.$.fi dc tdu 
mento . fTad Trcbcl. pcr quc tcxtum iucbcludit Bar. 
in LCcnturio.fTcocL quc fcquuntur IafiSoc.& Ripa in 
dJ.j.vndecu ibi non aditio fit caufa, propccr quara 6- 
dcicommiflariaconuercicucin vulgarc, &pcrconfe- 
quens fic caula orrus ipfius vulgaris, ncque eria dcbcc 
dlccaufaexcincaonistpfius vulgaris,arg.LTitio cum 
moriccur . ff. de vfufruchi leg. & hoc modo ctiam re- 
fpodctur. L Antoninus. fT de fidricommiiTlibcrr.qux 
lexcfllimilis d.Lncquccnim.$.fin. 

Sccundb moucntur pcr tcxJn Lfi pater filium.fTdc 
vuig.& pupiLfubftfccundum intdlechim Iacdc Arc. 
vt ibi refcrt & fequitur Bar. Huic tcxrui refpondecur, 
qubd lubct alias varias lcCfuras,quas tenendo no ob- 

I I . 1 c c , vndc cx co textu condudcns argumctum fumi 
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iv." poteft , Bar.in Lin ambiguo.fT.de rcb.duh & B.J. 
in i Ccirc lepes.fT.cic U. 

Tcrrio&vltimo mouenmr.fi verum eflec, q> tcfta- 
mcnrum non fumcret vires a racjra vulgari coprehcn 
fa tub cxprcfla pu pdlari, liccr hercdi ras non fucrit adi 
ta cx primo qradu, fequercturq> li tcfhuor folum pu- 
pillum infti tucret.qui deccdcrct harcditatc no adiiu, 
tcftarncnram rumpcrerur. quia nullus potcft cllchz- 
rcs.ncc cx cxprclla pupillari.ncc ex tacita vulgari: fcd 
confccjucns cft fallum , nam hoc cft conrxa mcnrc d.l. 
iatn hoc iurccrgo talfum cft ct ancccedcns. Veruin & 
huic rationi rcfpondccur, nam qn inftituimr filius fo 
lus.vel cu hzrcdc fuo non cxtraneo : & tunc itcttrcxi- 
ftcntia fuitatis confirmat tabulas pupillarcs.l.li filius 
-qut patri.infra eod. ira confirmat tacitam vulgarcm, 
prout Bar.tam in d.Lj. quam in d.l.l.Cornclia,dicir. 

Ex prcdictis patct,q> vrraquc opinio dtfputado dc- 
fcndi potcft.ramen pro vcra rcfolutionc plures conf:- 
dcrandi fttntcx mcntc DoCtorum cafus. Quorum pri 
museft.qnpupiUusfolus inlhcutusrcpudiarahxrc- 
ditatc dcccfljt. & in hoc cafu concludcndum eft.cx ra 
cira vulgari tcftamcnrura fumcrc vircs, & rario cft,ni 
cumruncexiftenriafuitatis confirmct rabulas pupil- 
larcscxcisfubttitutus potcrit adirc.omJfa parcrna 
heredirare,vcl potcrit adire cx racita vulgari.cuius .uii 
rionecofirmabiturlubfticucio pupiUans, cxquafub- 
ftitutus potcrit poftea adirc hxrcditatcm puptlli. l.pa 
terfamilias.fTdc priuilcg.crcd.cSc ihi Bar.in fi.& Lti pu 
pilIusiT.de acquir.hxrcd. 

Sccundus cafus cft, quado pupillus folus inftirutus 
h.r rcditate non adiu,nec repudiata dcceftir,& in hoc 
cafu concludcndum eft.reJametum nnn pollc fumc- 
reviresa tacita- ulgari.&ratiocft, quiacu runcexilbc 
tia fuitatis confirmet tabulas pupillares , diccdum eft 
ius adcunrli hxrcditate parris non adira tranfmilTum 
fuiflcad ftibftitutum bxrcdcm pupilli,& lic fubftim- 
tus fucccdcr in hxrcditate tdtaroris cx iurc rranuvul- 
fo , & nocx vulgari tacira fubftitutionc , q impcdttur 
cx rranfmiflionc.vr fupra diximus , &eft cois opinio. 

Tcrrius cafus eft , qn pupillus haber cohxrcdc ex- 
tranetim,& rcpudiat hzrcdiratc parris,& colu-rcs no 
vultadirc: &in hoccafuc6dudenducft,fubftttutum 
poflc adirccx tacita vulgari, ex qua aditione cdfirma- 
oitur fubfticucio pupillaris, & mortuo pupillo fublb- 
tums porerir cr cx pupiilari adtrc hzrediutem fili j,& 
fic tcftamctii fumet vires a ncita vulgari. Et rario cft , 
quia par cft vircus taciri, & cxprefli.L cu quid.rl.li ccr. 
pcr. ergo fiait teftamcuru fumir vircs abcxprcfla vul- 
gari,iracra tacira, neccuncrequtrituraditiolvcredi- 
tatts.quod probatur ex duobus . Et primo,quia racita 
vulcaris habetefTecturn in cafu harrcditatis noaditz . 
«LLiam hoc turc. crgo impoftibilc cft , q> in cafu hzre- 
dirarisadtrx fumat cfTccrum. Sccundcs&vlrimopro- 
bamr. Pcr adirioncm expirat vulgaris fubfUtutio. 
Lpoftaditam.C.dcimpub.&ahjs fubfticcrgo non 
porcft inchoare & fumcrecffeccum ab aditione. L Ti- 
tio cum morictur.fr.de vfufrutra . 

Qtiartus caius cft , quando pupillus habcns cohcrc 
dcm, inorcuuscfthzrcdicatcnonadica, nccrcpudia- 
ta.&in hoccafucohzrctienonadeunte, cond !ud< 
dumcft, tcftamentum non acripcrcvircsi tacita vul 
gar i, fed rem rcduci ad caufaro in tcftaci . &xa(io cft, 
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<juiapuptlluscxpotcntiafuftaris tranfmitfit hrrcdi- 
taccm pacris non adira ad veniercs ab inccftato , quo- 
lumaditionc non poccft confirmari fubfticutio pu- 
pillar is:nam licct datio cohxrcdis cxcranci non toiut 
iuicatcm, quancum ad «mpcdicndam cranlmiflione. 
Lli patris.Cde iure dchb. tolht tn fiiitatcm quantum 
adcofirmarionem pupillaris lubftirutionis, rVn com- 
muncm opinionc , dc qua pcr BarJn Lfi hlius.qui pa- 
tri.ff.cod. & lic cum fuitas fucr it ftiblata quantum ad 
crlcctum pupillaris fubflicurionis, no potcrtt lpia lut- 
tas opcrart tranfmiflioncm ad cfTcdhiconfirmandi ip 
fam tublritutionc,& rario clhquia alias lcquexetur»^ 
pupillus deccfTiflct tcftams, & tnccftacus,quod ius no 
ftrum non patitur. l.ius noftrum . rl.dc rcg.iur. &hoc 
probatur ct pcr rcx.in Lfcd li plurcs , in $.tilio , in n.rl. 
eod. vbi fi pcr aditioncm vcnicnrium ab intcitato pu- 
pillo confirmarenruc cabuLr pupilurcs , malediccrct 
tcx. lbi in fi. fublritu tum non poHL-admitn cx tabuiis 
pup Jlanbus ad hxrcdiratem pupillt, & facit cria tcx. 
in l.quxlicum.in fi.rLdcacq.hcrcd.&ica rcnct Alcx.in 
d.$-i(icmlulianus,&di vcr.topinio. 

C^utnms,& vltmuiscalusc(t,r]ri primusgradus no 
•valct aiihi ncc potrti:i, vtquia cx pnmoi»rado nopot 
fi t arltn hxrcdicas:& hoc caiu concludcndu eft, refia*- 
mentu nori pollc fumcrc vires ex tacita vulgari fubfti 
turionccuprchcnla fub cxprella pupillari.&rario cft, 
quia tunc non valcret cxprclla pupiilaris fubftirario . 
Licd ii plurcs. $.li ex afle. rrleod. led expretium inuali- 
dum, non poteft in fc tacitu vahdttm contincre, nam 
qui non habet opcm,non potcft opem aUj dare. crgo 
tcftamcntum ab ifta raciu vulgari non poteft fumcre 
vircs:& iicin tacitavulgari nonrcquirimradirio,fod 
poteftas adeundi,proutin limih dicir texin Lquod 
vulgo.rl.dc bonor.polTclLcontta tabt J.& iu notantet 
ccncrliiLin (LLquidamelogio. 
18 Quarcumprincipalcdubiumeft.f an admicutur 
fubftitutus cx taciu vulgari pupillo dccedentein vita 
tcttatoris. 3 Et in hoc dubio trcs principaleslunrDo» 
crorum opimoncs.Quarum prima eft,q> tunc non ib- 
lum expretla pupiikris, fcd ct cacica vulgaris cxpiret , 
5. opiniouem ccnenc Glof Cy.Si Dy.in Lquod fi filius. 
n.dc capt.& poftlim.reuer. Ioan.And.in addirionibut 
adSpeculatorcm, in tit.de tcftam. fupcr Rub.Ang.in 
Lvnica.$.pro fccundo.C.dccad.toll. in LCenturio , & 
in Lli patcr caprus.lf.co. Pau.de Caft.in d.Liam hocia 
re . & in l.prccibus. C.eod. Iac.de Raucn.Rayn.Nicol. 
de Ncap.Bal.& Pau.dcC.-ift. in Lli pater filiumiT.eod. 
Ang.& Arct. in dlj. fTcod. & fccundum Soci.hzc eft 
coi$opinio,quam ctiam conlulcndo fequicur Ant^an 
conC40.inap.repericurintcrlibcros,Otdr.inc6lTio. 
incip-quida hzrcs.Fcdcricus dc Scn.in cont. 166. inci 
pit,rcfcTibacismilii,iiregiJa, & lialdin conl. 1 v t.ia 
^.vol.inconi.iyo.in f.voL&incontl+^l. volum.4. 
&ifti inoucnturcjcpluribus. 

Pnmo per tex.in dJ.quod fi filius. vbi dicirur , q> fa 
filiusantcmoriacurinciuiutcnihilcft.qiioddefcCH 
dis tabulis craciari poflit: modo lic. llladiCtio,nihil> 
cfl vniucrfahs nt;*.itiua,& idco mtcliigi cur.idcft ncqj 
rcfpcctu pupillans, neq; r .-. . 1 r , vulgaris. Huic tcx.con 
trariam opinione tcncntes relpondenr , qj illa vcrba , 
nihil eft quod dc fecundis t.ibulis, dcbct intcUigi.i.nir 
Jul ilcpupillari, proutoitcnditurexrationib. ibi pcr 
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lureconfulcum aflignatis » qux railiunt folum in pu- 
pillari.nonautemintaciu vulgari, quod probarur 
eriam:quiatxa&andodcuciu vulgari.non dirituc 
tracuri de tccundis tabulis, cura tra&ctur dc hxrcdi- 
tatc teftatoris.Li.$ .prius.ff.cod. Nec obftac li dixeris , 
quodtacitavulgaris continctur fub cxprcflapupilla- 
ti , crgoper tacitam vulgarcm fucccditur cx icciindii 
tabulis i pi omdiccbai Anq.in couf. j o. Quia refpon- 
detur negando racitam vulgarcm cotincri fubcxpret 
upupiUari.cum illaporius cx lcgis intcrpretationc 
jnenteratcftatoris contcorurantis fingatur, proutin 
«LLiam hoc iurcDocxorcs dicunt. Ncc obftat illa vni- 
ucrfalis ncgariua,nihihqujainrclligituf vniucrulitcr 
quacum ad ea,qux rcfpiciunt pupiflarcm fublticut io- 
nem,& crit fcnfus : non tantum ipta pupillaris fubfti- 
rorio,fedcriam omnia rdttoafubftituco pupiltati 
etuncfcunt , non autem tacita vulgaris . ' . h 
Secund6raouencur.Pupillaris fubftitutiocft rcfta 
mcnrum pupilli , Ucet ordinctui a pacrc l.patris & fi- 
u|.ff.ea& LI , apiruinus.$.fcd ncc impnberis.ff.de inof 
fic.teftam. ergo fiuefucccdatur cxpupillari cxprcrta, 
fiuc cx vulgari raeiu, fuccetliturcx teftamcnto pupil- 
li femper . fcdin prima fucccditor pupillo,in fccunda, 
rcftatori, lnftit.de pupil.fubftic. in princ. fed qoando 
pupillus moriruc viuo parrc, tcftamentum pupilli cor 
ruitdupliddcfcAu.Pnm6,proptcrdefectum*cati4: 
fccund6,quiamqriturin porcftattalrcrius.&licctlcx 
difpcnfct circaprimum dcrc&uraxutis , quod patcc 
poteft pupillo Uibftitucrc umen non difpenfat in fc- 
Candodefec^necpotrftdupeaurc,ergo nuUatenus 
roteftfucccderecxtcftaracntopupdu. Huic tarioni 
refponderur : nam illa taciu vulgaris dici tur eJlc par« 
tcftaracnri patctni , cum pct eain {urccdatur tcftaro- 
ri : ncc.n.tabulx pupillarcs funt adco teftamcntum fi- 
li j.quodno fint cciam pams, imb & pars rcftamcri pa 
terni func dlpacris & filij. quarenus crgo fucccdicur 
ex pcerno,fucccditur ipli patri , & non pupillo , cum 
per vulgarem taricam non fucccditur pupillo,fccun- 
dumcommunem opinioncm . 
• Tcrrio raoucnrur. Subftitutio pcr tcftatorc in vno 
cafu facu.no debet locum luberc in alio cafu, in quo 
9 ilb fubftimrio ficri nqn poflet, tqoiaquando vcrba 
aliquomodo poiluht impropriari&adaprari, nun- 
quam rercrantur ad cafum.inquodfftwfirio non po- 
tcft fieri>fea clTer inaulis,iu probat cex.in 1 ndcicora- 
mirti. j.fi filia.ff.de leg. . Et hinc eft q> patcr fubftituc- 
do filio, fi moriecur lc viuo,no videtur fubftiruerc pu 
»illaricer,fcd vulgarirct ,quu in illo calu pupillaris no 
poteft habcre ctTevtum. Ltipatcr filiu , & ibi notatur . 
ff. eod. fcd in qoJtft tonc noftra pet tcftatorcm fuit fa- 
cu pupillaris fub!liturio,& pupillus viuo tcftatore 
dcccflit,quo temporc criam exprcfla puptllarislocum 
habcrcnon poftet, ncqnc etiam fieri,cura fuccedaruc 
pcr pupiuarcm pupillo,qux locu habcrc noo poteft , 
nili ad ita hxrediutc poft mortc teftatorisirgo tcfta- 
tor fubftirucndo pupdlariter.non vf fubfti tuerc in ca 
lu ifto, 111 quo fubltitucndo fierinon pollet, &ficin 
quxl rionc noftra cxprefla pupnlaris non corinct taci- 
cicam vulgarc. Vcrura & buk rarioni rndcrur: nam li 
cec co tpc vulgaris taciu locom non habcat , non tfi 
per hociequiturq»fitinualis,cum viresfumatpoit 
«nortcmteftatoriv:&cu hcc tariu vulgaris fitcxpuer 
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fumpu mentc tducoris , illcqui fubftituit pupilJari- 
tet videtur faccrc ucicam vulgarcm in cofu.in quo lo 
cura habcre non poccft pupillaris, vt probat tcx.fccii- 
dum vnum inccllcftuin , in Lqui vcntri. ff.de vcnt.in- 
fpic. vbi pupillaris facla vcnttc non nato coraprehcn- 
dit tariurn vulgatcm, &tamcn in illum cafum nopo 
tcrat ficri pupillaris. & racit pro hoc dodrina Bar<6- 
munitcr approbauin d.Lj. in pcn. quxlcione vltima? 
principalisq.vbi vult.q» fi fic fubftitutio pupillaris no 
rcftrituadccrt.ima-tatcm aducnicntc pubcrucclo- 
cura habcrc poteft poft ucitatn vulgarcm , & tn in d- 
luro cafiim non potcrat ficri exprdlapupillaris : & hc 
vidctur raflum cllcq»illcqui lubftituit pupillaritcr, 
non vidcarur faccrc taritam vulgarcm in cafu.tn quo 
non potcft cafum habcrc pupillaris . Ncc obftat fupc- 
rior maior propo(itio,cum ca locu non habcat, quaa 
docontrariumcliciturcxprxfutupta mcnrc tcllato- 
ris, proutcftincafunoftfo. 

Quarto moucrur . Vttiaco cxprcd6,vitiarur tacitu. 
Lfi fponfiis.$.j.ff.dc donaintcr rir.& vxor. fcd in q.no 
ftra viriatur cxprcffa pupilLris.L i.$.adco.ff.cod. ergo: 
vitiatuc criam racita vulgaris fubftitutio.quxfube* 
continctur. Huicrationirclpondcas, prouc rcfpon- 
uimruic priino fundamentopriraatopinionis iupc- 
rioris quxftionis. • 
Quint6 , & vltimo moiientur pcr tcx in Lpatcr , in> 
prin. lundraLfequenti. £Ac capc& poftli.rcuct. eum 
ao fic induccndcenam in prinJ.patcr,qua*ricur, t an lii 
rcditasvadatad(ubftimmrn,vcladucnicnfcs abinte 
ftato > & luriiconfultus diftinguit plures cafus, & de- 
mnm in (LLquodfi filius, continuando fcad prcccdci 
tia rcipondct.quod fi filiusanternoriatur in ciuitatc, 
de fccundis ubulis nihil txa£bndam cft, & fic fubfti- 
turum nonadmittcndum:crgo,vr rcfponfio congrua, 
fit intcrrogationi prxccdcno, deridit hxrcdicatcin. 
iftara pcrrinerc ad ucnietes ab ineeftawxfi igitur perti 
net ad ucnicntcs ab intefta», non lubct locum tacica 
vulcaris.lantcqtum.Ccommun.dc fuccef. C^tct um 
& huicinductioni rcfpondcnn- ,q> illa verba,nihil dc 
lccundis ubulis traCeandumcft, portumusinrcllige- 
rc dc hxrcditatc iplius pupdli,& non teftatotis, & fic ; 
ad ucnicntcs ab intelbto «pfius pupiUi , cum in hxrc- 
diratc tcftatoris fucccdat iubftirutus ex tacita vulga-: 
ri,&atluerutiuailla , quod fi , non aducrutur princi- 
pioLprxccdcnris, vbitraclatut dctacitavulgati, fed 
aducrfacur fini legis prxced«is.Aducrfariuaenim ad 
proxima rcgularircr tcfctturJdi idcm in co. in fi.rlxlo 
iurifd. om tudic. feil m finc proximx Lquando inor- 
tuopatrcimpubcs capitur.&moriturapud hoftcs, 
non dubitatur an fucri r locus tacit? vulgari.quodccr 
tum cracquod iic: fcd dubiubatur folumdcpupilla- 
ri,& dicitur eflclocum xquitatc untum.Bgo quada 
in dl.quod fi filius,dicitur,i|uqd li filius ancc raoria- 
ttit inriuicatcnihilcft , quQddeuxumlis ubulis tra- 
curi poflit.intdligendum cft rkpupillari.de qua 
dubitabatur,non autcm de tacica vulg.iri. & hoc mo- 
do coniidcrando tcmouctur. iupradicta conlidcra» 
tio, cumdXquod fi filius, rcfctaturfini, & < oonpcin» 
cipio lcgisprxccdcntis . 

Etcum hecopinio nulU,neclcgc,nec taiHQnofun- 
dctur.cui rcfpondcri non poflit, idco fccundicft opi r 
juonart mdJ.j.fubnuot. J».qui ulitcrdiiliO»;ini: 
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aut filius morinir ciuilirer viuo parre, vt quia capirar 
ab hoftibus, vcl poft mortcm patris morirur namra- 
Itrcr : & tunc fubftitutus potcft (uccedcre cx tacira 
vul^ari.Llcx Cornclia.f£cod.& ratio cft.quia pacre vi- 
uoadhucrlurat fpcs lubftitutionis pupillaris, vnde 
non cft quid imputctur parri , cur rrftamcntum non 
mutauit. Aut fihus viuo parrcdcceflir namraliter, & 
tunc fi quidcm patcr dcccflic ftatim port ,iu q> non ha 
buittcmpus mutandi rcrtamcntum , & idcm quod 
fubftitums vcnitcx uciu vulgari , cx prafumpta vo- 
lunurcdcfuncf i,quiacum inltimiller, fi fciuilIct.d.L 
fi patcr capras,ctim (iia glof.(fcod. Si vcrb patcr dcccf 
litpoft cxintcruallo, ita quod habuirpotcntiammu- 
tatuii rcrtamcntum, tunc fubftitutus non admirrirun 
namcumporutt (ibi prouidere& non prouidir>lcx 
non fubuenit libi, & hanc Bar.fcntcnriam fcqimnrur 
ibi Franc. dc Alber.dc Arct.Thomas Doci. Scncn- 
fis , & Ripa , Bart.Franc.de Albcr. & Pau.dc Caftro m 
d.l.Ux Comclia,Bart.Franc.dc Albcr.in l.tracubanir. 
ff.de milK.tertam.Barr.in d.l.quod li fihus, Pau.de Ca- 
ftro in 1. vnica. j.pro lecundo . C.de caduc. rolicnd. & 
Card.Floren.incRainurius, cxrradc tcftam. &tdcm 
rcncrcvidctur Bald. inl.precibus, in vcrficad vnum 
aducrte . Ccodcm . Corn. in conlii. 107. hb.j. & Pau. 
dcCaftroinconfil. 1 3.volum.j.& moucnrur tltt cx 
duobus ootiJTimum . 

Primb pcr tcx. in l.rracubatur . ff. dc milic. tertam. 
Huic tex.rcfpondcrarduplirircn &primb,nam ibi in 
pagano conicruantur ridcicommifla fauorc iibcrra- 
ris vno cafu,quando morirur hdricomnuflarius viuo 
tcrtatorc , quando non potuit mutarc rcftaraenraui , 
crgo argucndo a ipcciali , vbi non tracurcmus dc li- 
bcrratc lecus eflcr, & lic iirtc caohoc modo confuicran 
do , fecundum Arer. ponrtsin contrarium rcrorque» 
mr . Prartcrea fccundo rcfpondcrur,nam in d.l.rracra. 
barar , tcrtator ibi procuWubio fcicbar fubltirarionc 
fidcicommiflariam exrinrin cflc, cxquo (cir rideicom 
millarium mortuumnon adiuhcrcdiurc-vnde cum 
ellct incafu ccrto,(i non prboidit,libi ipii imputctur. 
fcd in calit nortro crt totum econtra,cutn cxtincu pu 
pillari fubrtirutione,nbejninguararvulgaris, cum ip- 
fafubcxprcfla pupilurixqueprincipaiiter continca- 
tur : & idco hcct cxtinguarar pupdlans, rcmanct vul- 
gxris, ex quo tcrtator ahudno dtfpofuit, pcr id,quod 
habcrar in d.Lft tideiullor,in princ.& iiccum rdutor 
nonfueritinaliquacuipa, cxquo facbatincllcuci- 
tam vulgarem , pcr quam potcrat tcrtamcntum con- 
fcru.it 1, noncrt cur iibi imputcrar, fi tciumenrum 
non mutauit. 

Sccundb,& vltimb moucntur.argj. i.Cde inofhc 
tertarn. & Lquidam rcrtamcnto Proculum. rf dc vulg. 
& pupil.fubftit. mnCuL pcnuL ff.de iniurto tertam. in 
qutbuslLprobatur, qubdquando tcrtatorcrt tncul- 
pa,vcl quia non f ui t folcmnitcr rcrtatus, vcl quia ettc- 
mtcafus tcndcns adinualiditatcm tcrtamcnti co tem 
porc,q uo poruit prouidcre, & cx ncgligcnria no pro- 
uidit, & tunc hoccafu lcx non coadiuuat voluntatcm 
tcrtatoris, nccaprincipio, ncccxpoft fadro, ii vcniar 
cafus improuifus; fcd in cafu noftro rcrtator fecir pu- 
pillarcm fubrtuutioncm, & illa cxtindu fuit,cum pu- 
ptilus vf uo tcrtatore dcccflcnr , & tertator habuit po- 
t ct uttm fibi prouidcndi,& cx fua ncgligcnria no pro. 
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uidit, crgo lcx non coodiuuat tc(ut©f BToluUrcrn in 
cafu noltro.& (ic fubrtirarus cutn non poflir cx cxpref 
fa pupillari admitti, nonporeftex taciuvulgarifub 
cxprcila pupillari cocenta lucccdcr&Cctcrura & huic 
rarioni rcfponderur nam fupradictelegcslocum ha« 
bcnr, quandorclfarorfuerir in cuipa,curnporacrit 

!>rouidere , &cx fua ncgligcntiaahud nan riifpofuic . 
ed hoc non cft in cafu nortro, quia cnm racita vulga- 
ris cqtte principahtcr fuh cxprclLi pupiliari cont inca- 
rar,licctextinj»ttaturpupillaris, non cxtingttiturtaci- 
ta vtilgaris , arg.d.l.li lidciuflbr. & liccum tclbtor no 
fucritin ahqua ctilpa.cxquo fcicbar ineflc. ucicara» 
vulgarcm, pcrquam tcftamcntum viresaccipercpo- 
tcrat.non cft cur tdtaton imputctur. fi tclumcn- 
tumnonmutaiiif. 

Ftcum lupradiclaopinioBartoli, ncck-ge.n.vra- 
rionefubftineatur.cui relpodcri non pofljt : ideo tcr^ 
tia&vitimaert opinio.qubd indiftincfc locum ha- 
bcatracitavulgans, hcrt expirct txprclia pupill.u ii. 
& hancopintoncm tcncnt lmola, Ang.dcPcrighi, 
Aicx.numcro 3 l.Soci.numcro iC. lat.umv.cro t9.& 
Alciat.in d.Lj. glo.GnihcLdc Cttn.Baki.Imob, 6cl_u-> 
douic.Roman.in Llnt Cornclia.lfcodcm .giofin vcr. 
ftibftirattis. &Bald.indic>al.vnict.$.prokcundo.C( 
dc caducrollcn.lmola incRainiirius. cxtra.dc tc- 
ftam. Pau. dc Caftro in l.humani tatis . C.dcimpubcr. 
&alijs fubftir.GuiIicl.dcCun.in d.l.prcobuj, Bakiiol 
d.l.quidam clogio,& Caro Paptenfls ml.poft adium. 
Cdc impub. & hax ctt magis communisj& rcccptior 
Doctorum fcntentia, proucreferr,&<amtaiccFcr* 
nandus Vafq tti os in rracV.de fuccc llxrear. h b. \ 1 1 . 
num.14 1.& confnlendo cam fequiturPcc.deRip.in-i 
ter conf.Baldi in conf. 1 j 6. cx fach' proponicur» in 4. 
vol.& iftt cx pluribris moucntur . 

Pnmo pcr tcx.m d.Lvtuca.tn $.yxa lccu ula . Huic 
crx.facilitcr rcfpoodrrar: nam loquicur in iubitmt- 
tionc \'ulgari cxprdla.facht in lcgaris:nasvcrbloqui-> 
mur tn tacita vulgari comprclicnu in cxprclla pupu% 
lari vitiata proptcr morrcm filij anrcpatrcm. 

Secundb moucnrur.Teftamcnrum fumit vircsi 
ncita vulgari comprchcnfa in cxprefla pupiilari, qua- 
do pupillaris abinmo ert inu/ilis,vtquiafadafuit j 
extranco vcl minorii.finah,& ibi hoc communiter rc 
ncnc Doci. C. de lucrcd. inrtitucn. crgo facilius 1 1 ii a- 
mentum dcbct fumcrc vircs a caciu vulgari , quando 
cx port facio, & non ab initio vinarar pupillaris,pro- 
nt crt in calii noftro, cum facilius impediatur ini- 
tiumadhis, quam collaturin cllcproductiis, argum. 
Lpatrc furiolo.ff.de his^jm funr fui.vd alieni mr. Vc-i 
rum & huic rationi refpondcrur, qubd fupcrior con- 
cluliolcii tcx.ind.Lrin. priiccthtiti uriuvulgari du« 
bia,& non in uriu vulgari pr.Tfumpta,prout ibi Pau. 
deCartrodeclarar, interquas fubrttrnriones cft nu- 
ximadiffercnria, prour infcrius dicara . Prancrca illa 
communis fupeTioropiniocrtdubia,&infra lariua 
eam difpuubo, qua dc rc ralc f undamcntum non 
cft omnino raram. 
z 1 Tcrrib & vlttmb moticnrur. f Viriaro exprerto» 
non viriarur ucitum , quando non venic accdlb> 
rie, fed xquc pnncipahtcr.Lfideiuflbr , in prmci- 
pio , &ibi Barr. rfdelcgat. primo , fod cacia vulgarit 
comprchcnu in cxprclla pupiliart , non dt accei Ibria 
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adpapiUatem,fcdxqueprindpalis, cum ipunonve- 
niat cx natora vcrborum, ncc ex fequda pupillaris 
cxprcflar, ted cx fnterprctationclegis ita conieduran- 
tis mentcm dcrundi: crgo vitiata pcr mortcm pupU- 
lianteparrcmexprcflapupiUaris , non vitiatur tacita 
▼ulgaris. Cctcrum &C huic rationi rcfpondcrur pcr 
Rip. indlj. num. 1 67. quodtacitavulgaris proccdic 
exintcrpretationelegisconic&uranris mentcm tcfta 
toris fuitlc , quod fi cogiraflct pupillum moriturum , 
non adita harreditatc, idcra difpofuiflcc, qux conic- 
Cturata intcrprcratio cellar, quando pupillus prxmo- 
hcur, & patcr diu fuperuixir, quia runc fumus ccrci , 
quod cogicauircafum cacitx vulgans , & tamen non 
lubftituic. Vcrom hxcrcfponfio Rjpar non tollitfun- 
damcntum: namhcctvulgarisfiibpupiUari cxprefla 
contincatar ex fida difpolirionclegis, & cx conicdu- 
jatamcnceteftaioris: lexenimprxfumit, quodtcfta- 
tor qui fnbfticuic in vnu caium.fubftituiflcc in vcrun- 
que.fi coincaflccde illo cafu : tamen harc caci ta vulga- 
ris ex hac racionc aprindpio,cV: non cx pof t facte incf 
feccnfctur,cum in vtrunquecafum tcftatorcm fubfti 
tuifle intdligacur, prout probat texin d.Liam hociu- 
rc. vndclicctcdfetcxprelupupillaris proptcr mor- 
tem pupiili viuo teftatore, non lamcn ccflat tadravul 
garis,quxaprindpio tcftamcnri incrac, &cum tcfta- 
tor fdcbat indfe tacmm vulgarem , propter quam 
fuum tcftamcncum confcruari pocerat : vnufquiique 
enim legcs icireprxfumitutLlegcs {aCTatiflimx.Cde 
lLnondcbet aliquid fibi tcftarori imputari , fi aliud 
non difix>fuit,& llc fi tcftamcntum non mutauit: 
namcumipfum teftamcntum fit validum, & vircs 
fumcrepoflit a ucita vulgari, fi ipfiim non mutctur , 
ftare non prohibemr, arg.Liandmus.Cdc tcftam. Et 
cum fupcriusfundamcritura firmum rcmancac , ego 
ab hac poftcrion cccorarauniori opinionc non rccc- 
do , quam confirmo hoc dilcmmatc . 

Nara , aut tcftator dixit , filiura impubcrem infti- 
tuo,& Scium fubftituo, & cuncindubitanter fupradi 
elacomraunisopiniocftvcra. ccratK>dt,quiaiUud 
vcrbum, fubftituo , fui nacura commune eft, & com- 
prehendic vtrunquc cafum,tam acquifi tq, quam non 
acquifitx harreditatis . dLiam hoc iure. cLLprecibus, 
ibi, Vi rum in primo,an in fccundo.cc LgcncraUter.C. 
de inftu.& fubfti c 8c fic «queprindpalitcr tam pupil 
larcm , quam vulgarcm fubftitutionem comprehen- 
dic. Ergo extihfocxprdupupiilari proptcr mortcin 
pupUli viuo teftatorc, non cxtinguitur vulgaris, cum 
vulgarisfiibhacfubftiturionc cx proprietare vcrbo- 
rum coraprehcndatur , Sc ira tcnct Pau.dc Caftro in 
confil.1 i.nmncu. j.volum.j.& Qart.in confiL 37.3 8. 
40.& j7.MOUim.j. 

Autccftaeor dixit.filio impubcri.fi in pupiUan 
setare dccc<rerit,fubftituo Tiuum, 8c tunc indubitan- 
tcr ptoccdtt etiam fupcrior fcntcntia, prout tcnec 
Bald.in<LLpreabus, num.41. qucmcomraunitcr fe- 
quuntur Doct 8c ctiam tcnent lmola& Cardin» Flo- 
rcn.in cRaynucius , cxtrade tcftam. Bald A Cato Pa- 
picnfis in Lquamuis . Ccodcm . Pau.dc Caftro in d.l. 
prcabus, Alcx.&5od.ind.Lj.&eft communisopi- 
nio, quarprobaturhacrationc. quiacx quotcftator 
indiftmCtetoquutuscft, non diftinguendoan fit h«- 
tcs,vd nonharcs , cx propria naturacc fignificationc 



indcfinite' vtrunquc caium comprehendit: idcft, fi 
inpupillarixtarcdcccdat monuo rcftacore fitadita 
hxrcdirarc, fcu fi pupiUus moriacur viuo pacre, arg.L 
fi fcru icus. ft".dc ferui cvrba tLprard. flcLcondi cionum , 
quar in rucurum . <Edc condit. & dcmonftrac. & com- 
probatur harc opinio hac alia rationc . lllud didtur 
exprcftum faltcm in generc, quodporcftcoraprchcn- 
di in gcneralitatc verborum : lUud vcro didtur tad- 
rum, quod ncquc cx vcrbis , ncqucex mcntecoUigt- 
rur,firatacitealcgc fubintdligitur, BalcLin Lin tefta- 
roento.Cde tcftam.miht. icd fub iftis vcrbis,fi dcccf- 
fcrit in pupillari xtacc, paritcr poceft vcnire cafus 
mortis viucntc tcftatorc , & mortuo tcftatorc, hxrc- 
ditateadita, ydnon adira>quicafusp»rircr fubiUis 
vcrbiscomprehcnduntur: crgo pariter exprcfla vul- 
gariscompcchendicur ficut. pupiUaris . igiturexrin- 
&apupiUanin cafunoltro, non cxtinguKqcexprcf- 
uvulgaris. quam opinionem fcquuurctiam Pau.de 
Caftroindic\oconii.i j. 

. Aucteftatocdixit, fifiliiishaTcscrit»cVinpupilla- 
rixtatcdccdlcnt, fubftituoTitiuin: & tuncteneoda 
eftetiamfupradicta magis comimis Dodorum opi- 
nio.quamvlcra fuprathtlum fundamcntum probo 
hacalia rationc : nara vt fi cefutor pupillo cx aile, auc 
cx paric infticuto Tiiium ita fubftituiirct , fi impubcs 
harres non crit.vd harres crif, &i in pupUbri artatcde- 
cdlcritfubftituo, cunc pupdlo viuo patrcmoricnce 
fiibfticutus «x exprcfla vulgati admi ttcretur : ita quo- 
qucctiam fi non duplcx fubftituiio fac^a fuitverba- 
hter, fedrahtumfimplex: tamenquiacx legis inxer- 
prctacione mcntalitcr vtraque fubftirutio rada in- 
tdligitur, fubftitutus admittirur, ita cantacdliam 
hoc iurc!.fccunda, Sc l.quarauis.Cdc impubcr. dum 
aiunt in vccunque cafura fa&ara vidcri (ublhtuiio- 
ncm , &A ita probac ctiamcex in principio , inftit. de 
pupiU.&inl.prima.tTdcvulgari.&£ inLLucius, eo- 
dcm rituLo, dum aiunt, popUlarcm fiibftitutioncm 
duplicem ellc. »1 • • 

x t Circa, quinam Sc vltiroatn quarftioncm , f An fi 
pupiUaris fit fadLa ventri, admittatur fubftitutusex 
tacita vulgari non nato venrrr? Ban. in d.l.prima,nu- 
mc. j j .dicir, qu6d auc vcntcr non nafcitur poft mor- 
tem teftatorisjaut parum ante , ita quod tdtator noa 
habuit tempus murandi tcftamcntum , 8c tunc lo- 
cumhabct tadta vulgaris , &ita proccdit textus in 
Lquivcntri.ff.de vcntre infpiden.aut non najcitur 
antc mortera tcftaioris cx intcruaUo, ita quod potuit' 
raurarc, Sicuncnon lubcdoCum cacica valgaris.rLL 
rradabarar . ff. de milit. tcftamcn. &cum hac diftii^ 
dionecranfcunt Salyc.inl.in tcftamcnto. Ccodcm. 
Pau.de Caftro in Lcohxrcdi.Ji.cum filiar. Ceodcm. 6t 
Ripa ind. L;.numcro i fiS. Vcrum condufioiproce- 
dcndo , rdccla hac Bartoli diftindtione, concludcrt- 
dumcft, indiftindctadtamvulgaremlncumhabc- 
tc&c ita rcnent Alcxan.iub numero j } .laLrrurncroS. 
&c Socin. numcro 7. m dicfca Lprima . Bald.icPau.dc 
Caftro fibicontrarius,inLfinali.C.de inltaruuacfub^ 
ftitut.GuiUelm.de Cun.in dicLaLprccibus/ArigcL 
in diCtaLlex Cornclia,& ImolainLab exhxrcdati^ 
$.finah.rT.dclcgat.primo . & Albecin rcpeuRttrmcc. 
ff.de vu^ari & pupillari fubltitut. vbi didc, qnM 
iu vidit obiiruari dc faCLo . quat conclulio drob uur 
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ptimb per cextnm in d.Lcj ni ventr^iuncla giof Sccun 
.!<> probatur pcr rexrum > n 1 . n n . C de 1 n i 1 1 1 u t. & fu b- 
ftituc vbi vulgaris cxprdla fa&a , fi pofthumus non 
naicitur,continct tadtampupiilarcmeonato. Ergo 
idem diccndum dt cconncrio,quod exprdla puptlia- 
risfa&avcrricotincac radta vulgarcmcononnato. 
TcrtirS probatur pcr rcx.in lab cxhxrcdati.$. fin. cum 
rlof.ffdelcg.j.&ad illum textum vidcas Ruin.in con 
hl.o o. num. t 7. in a.volum. Cfcuartb & vlrimb proba- 
tar perrcxin nemo. $. fni . rTdc cdum.turda. & fa- 
dt ctiam pro hac opinionc fundamenrum shcum tt- 
chim in przcedcnti quxttionc. 

SVMM%4RIVM. 

1 Subflitutio ynlgaris expreffa continet tacitam pupiL 

larenu . 

2 Subflitutio vulgaru expreffa fatla cumdiclione ta xa- 

tiua,non conttnet tacitampupillarents . 
} Subftitutio vulgaris fi jiat imparibus perfonis fepara- 

tis, an comprebendat tacitam pupiltaremL, . 
4 Tluralis loquutio refoluiturin fuas fingulatitatet, cum 

emt declarationejnum. 5 . 

6 Subftitutio per patrcm fallam feparatimduobusimpn 

bcnbus , lcilict t mi pupillaritcr , & alteri vulgaru 
ter, an tunc in vulgari tacita pupillarit contineatur. 

7 Subftitutio vnlgaris , an cotuineat tacitampupiUarem , 

fi extai ftatutum,quod teftamenta ad literam intclli- 
gantur, prout iacent. 
g lirera dicitur illa , mt* otulo corporali legi potefl , non 

qusmtelleclu comprebenditur. 
9 Bartolt dtflum in l.omnes populi, in i.q.print.ff.dt iufl, 

t$* iure, declaratur 1 
j 0 Subftitutio infotmis cotinet tacitam pupiUarem,etiam 
flante ftatuto, qu6d tcjhmcnta ad litcram intcliigan- 
tur,proutiaeent . 
11 Subflituito exprrffavulgatis tnn comprebemdit taci- 
tam pupiUartm , fi eidem cui fatla efl vulgaris ,fa- 
tla ejft ttiam expreffa puptlLns fubflitutio , 
XittPWitlth'\ ':M'r..'iimr.i; <iri'ivv ch.A n\ riiauiMjq 
C A P. XI 

Ertius cffccrus eft, fqubd vulgaris cx- 
prcilaconrincrtadumpupillarcm. d.L 
iam hoc iure . ff. codera . hxc conduik» 
ampliatur , fccundum Bart vtptoccdat 
nonfbluraqrundo fubftitntiovulgans 
cftfimpiidrcr facu, proucccx.in d.Liam hociurr.di- 
cit.fed quandocftconcepta in vnum cilummdtui- 
duura vnigaris fubihturionis, puta 11 pofthuraus non 
nafcamr, -adhtic ftib caii vulgari fadtain vnttm cafum 
indirridrtum conunctur tacita pupillatis, tcx.eft tn 
l.rin. Cdeinftit. &lubftit. &lccundum Uarr.dccl.tta- 
rurnon procedern, quando contrarium conftarcr dc 
r efta toris voluntatc cxprdsc vd t ac 1 u: Vcrum vt om- 
nium eorumquxrum hic , tum alibi dicuntur circa 
hancmarcriaro per DotTorcs, vcra&dara habearur 
idbititiosduo prindpales funr contiderandi calus, 
Qtioram primuseA,quando cxprdse^conirat de con- 
rxarureftaroris vobnrarc, narnrancfab vulgariex- 
prdia non conrinerar tadta pupiilaris . d.Lram hoc 
uirc, & Lquamuis . Cde impubcr.&alt}s tubftit. | & 
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iuxa hunc cafura qnxhrur , an vulguis fubftitudo 
cxprcifaracracumdidionc taxatiua , contineat taci- 
ram pupillarcmJ &conduiiuc procedcndo,rcloluen- 
dum dt,qubd non,& ira tcnent Alcx.num. ; 4. Ktpa . 
nnm. 1 69. & SocLin ocuua Itmitacione. m L). rT.eod. 
Pau.dcCaftro,nuin.a.& Iaffub numcro 4. in d.Liam 
hoc iure, Saljccran l.prccibus.C.codem . & FulgoCin 
Lquamuis.Ccodcm. & tn dLhn.C.deinlcitut.& fub- 
ftttut.& hxc conclulio probatur lege,& racionc. L,cge 
probatux in d.l.iam hoc iurc, ram in vcrlic In vu Iga- 
rcm canrummodo cafum , quam in verlic. Vcrum de 
vnavul^ari rantummodofubftitucione.Rationeve- 
rb probatur.Dc naturadtcTionis caxatiuccftalios ca- 
MsdilHmilcscxcludcre.&fimiles includerc, Clenu 
cxiui dc Paradtib . i. cura autcm , de vcrb.figniric. & 
notatur i n Lrationem . Cdc probat. fcd puptllar 1 5 di* 
drurdifrimilisvulgari, cum pupillarisdclui natura- 
rcquirachitcditacisaditioncm , vulgarisvbrbminu 
mc, fcdcocumccontra.crgovulgms exprdla facia 
cumdicrione raxatiua,cxcludtc pupillarcra cadum 
fubftitucionem . Ncc obftattt dixcrts .quod dictio» | 
tunc, habet qtiaJi naturam taxatiua:.L4.$,primo.rT.de 
condttio.& domonftratio. & tamcn non excludit ta- 
dtam pupillarcm , vt probanir in rLl j. &ibiBart. in; 
|.oppohtione. quia rcfpondco , qubd dittio, tunc» 
nohabetnaturam raxariua; rationc lnclullonts vniui' 
cafus & cxdulionis alcerius , fcd ranram rarione cx- 
tremicatis temporis , nam extrcmitatem temporis de 
fui natura figmficare dicirur , vc probarur in d.f j- & 
iaLinfabUiturione.f£devuig.& pupiL fubftic. vnde 
nonmirumcft, iiper rpfam diduoncm, tunc, non 
cxcludicur tadupupillaris . 

Secundus priadpahscafus cft, quando taotccon- 
ftatdccontraria ccftatoris voluntatc, nam runc fub 
exprcfla vulgari non conrinetur cadtapupillaris.dJ. 
iam hociurc, &iuxuhunccafumiftxquxftionrsdi- 
} fpntantur,&primadt,t An li vulgarisfactafuitpcr- 
fonis imparibus fcparatim, comprchcndat tadum 
popallarcm : nam quando ftcta fuit pcrtonis impari- 
dus coniunchm , & rcciproce, cunc non cft dubtcan- 
dttm.qubd nonconcincac.d.Liam hoc iurc, vcrfic. 
fed iiautcm . Ecin hacquarftioncdux funcprincipa- 
lcsDoctorumopiniones: Quarumprima cft, quod 
non comprehcndat tadum pupdlarcm ifta cxprclla 
vuigaris, &ica rcncnt Per.Iaco. deRauen.&omncs 
Vlrramonuni , & Cyn. tn dJ.quamuis, & moucntur 1 
iftiexhac rationc: nam iicut 11 Mtlgaris fubftitutio 
ht pcrfonis imparibus coniuncrim , runc ipfa non 
conrincc cacicam pupillarcm, ira eriam,lint lubih- 
uitiopuberi&impubcrifeparaum ambobus vulga* 
riccr fubftiruendo , videtur impubcri facta rabfbcus. 
tio vulgaris uncum, licut & puberi . probatur coaie- 
qucntia,quiarariojrqualiracis fcruandx.qux mili- 
tac quandoconiunctira perfonis imparibirs ht vuU 
garisfublbtutio, locumctiam habet.quahdo fepa- 
rarim rir , tum etiam quia an vulgaris hac perfonit- 
. hnparibus coniundtim , feu leparatim,non rcfert, 
4 ■ cum pluralis loquucio, puu ii hxredes non cru nt , 
refoluatur in fttas (ingularitarcs: idcftOille hxrcs 
non erit , talcm fubfticuo: & li illchxrcs non crir, ca* 
lemfubfticuo.Lfalla, in finc.ff.dccondic.&demnnft.! 
Vcrum huicrationi rcipondcrar>qubdttnmo tua* 

xima 
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jrima c R dirTerenria incer cafum&cafum: nam q uan- 
do fit fubfticufioconiuniifimduobus proptcrvnio- 
ncm fermonis, videntur quodammodo in vnnm cor 
pus t & in vnam qualitatem rcdadti , argum. I. j. $. his 
tra . Gdc cadttc. tollen. & ideo dictum in vno , in alio 

. debcrcenfen rcpctitum , argum.Lmulicn &Tirio.rT. 
dc condtr.& detnonftrar. &lfcruus.$.Caio. rT.de fiin. 
inftr. fed qiundo fubftirutio fcparatim ti t , tunc de 
cjualibctconceprionefcpararim iudicarur , nccinfer- 
turde vnaada(iam.l.parcr flliam. J.fi. fEad leg.Falcid. 
&l.fin. fT.de iniufteAam. Necobftatd.l.falu,infine, 

« Tquiaprocedit,quandopluraliras retpicic plurcs& 
diucrfoscftc&us, nam runcrcfoluitur in fuas lingula- 
ritates: fecus vero,quando rcfpicir vnum commu- 
nemcnecrurn,nam tancnon rc(oluitur.d.l.quamuis. 
icd ln cafu noftro , quando coniunctim plunbus vul- 
garirer fubfticuicur , rcfpicir vnum communcm efTc. 
cfum,& fic vnam hcreditatcm.ergo non rcfoluiturin 
iiias fingulariurcs, &t»dicir nountcr Bar.ind.l.fal- 
fa.$.tin. Prxterea d.Lfalia,in fi.non procedir, quando 
in contrarium przfumitur mcns tcftucons, fcu lo- 
qucnns rarionezqualtutisferuandx intcr illos, qui- 
bus ficta fuit fubftitutio, argum.d.l.um hoc iurc, & 
ita dicit Dald .& SaJvc in d.Lquamuis , & glof. in Lhoc 
arricuIo.rT.dc hxr«d.inftirucn.& id fuit dc mcntc Bal- 
di in Lfin. C. de impubcr. & alijs fubftic fcd quando 
coniun&m tu pluribus vulgaris fubftitutio : idcft 
perfonis iraparibus , tunccum in ambobus vulgaris 
non poiTttradumpupilurcconrincrcrationcxqua 
liuris fcruandz , pluralis loquatio non porcft rdolui 
in fuas ungulariutev. nam cum fubftitutioxqualiccr 
omnes rdpiciat , xqualitcrcircaomncs eriam dcbct 
dcrcrminare. & fic vides in cafu noftro no obftarcdc- 
duonemdJ.falfa, in fi. &pcrconfcquens maximam 
efle dirTerenriam intcrcafum, qiundo vulgatis fubfti 
curioconiuncnrnpcrfonisimpanbus fir, & intcrca- 
fum quado feparatim vulgaris fubftirurio o&cipitur . 
&vitrahas rcfponliones Pait.dc Gift.in d.l.qu.un- 
uis,dicirvcrum dlcquodpluralitasrcfoluiturin fuas 
Angulariures: tahs tamcn narurc &condirionis;qua- 
lis erat fub generalitarc . fcd ifta vulgaris fub gencra. 
liute vd pluralitace comprchenu non comprehen- 
dcbat tacitam pupillarcm,: crgo refoluu in plurcs lin- 
gularicares non compehendic , quia rccinec nacu- 
ram pluraliuris. 

Vndecumfuperiusfundamenrum non fubdtbr, 
altcra eft opinio fupcrion conrraria , quam tenent 
Glof Rayn.lac.Butng. Bald.Salyc. Ang.Fulgof &Pau. 
de CaftrcindJ.qtumuis, Iaco.dc ArcBarr.BaLAng. 
Pau.de Caftro,& Alex.ind.Liam hociurc, Ang.Saryc. 
& Fulgofin Lin rcftamcnto. Cdc milit. telfam. Alcx. 
Ripa, & Soci.in cil.j. & Iaco.Burrig.prour refcrr Barr. 
in cLl.falfa . $. finali . & eft commums opinio , & cam 
omncslulircnent.&cft ctiam vcrioropinio, aqua 
«gonullo pa&oreccdo, qu* conclufio probarurlc- 
ge,&rarione. 

Lege probatur pcr texan d.l.iam hoc iure, cum tri 
pliciter inducendo, & primo in principio legis: nam 
ibivolcns limicarc vcriicicdfi alirer,dicir rcx.hoc 
itaquccafu feparatim fubftituctc dcbebit,& ficvbi 
fcpararim fubftiruitur , taciu pupfllariscomprchen- 
dicur. Ncc obftar excplum quod lcquttur.quu cxcm» 
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pla non reftringunt regulam . Ldamni infocti. la x. (F. 
dcdamno infccio.Secundo inducirur rcx.iftc in verf. 
iu cnim in altcro vrraqae fubftitutio intelligitur. 
Tcrrio & vltim6 inducitur in verbis illis,vel certc cui 
undz quxftionis gracia . nam ibi lurifconfultus non 
confiderat fpccialiter in vtrunquc cafum impubcri 
fubftitucndum caufa cuitandx quxftionis , ex eo, 
qu6dtuncfub vulgari non comprehendatur tacita 
pupillaris, fedconliderat rarione euirandx contra- 
rizdifiwfitionisprxfumptx.&fibcnc ille tex. con- 
lideratur, cxcoexprcfseclicirur, qu6dquandoIcpa- 
racitn pcrfonis imparibus fic vulgaris fubftirutio, 
runceaconcinetucitampupillarcm: iedhoc nopro- 
cedit,quando conftarcrdeconrraria tcftatori» volun- 
tatc cxprcuzvel przfumptc, & idco ad cuirandam 
hanc queftioncm contrane volunutis przfumptx ip- 
fiustcftatorisadhibctconfilium ad maiorem cautc- 
I.rn , & ad hoc vt omnis di/hculus celler, vt in vtrun- 
quecafumfubftiruaturimpuberi: idcftfihxrcs non 
crit, vcl(ierit& in pupiltari xtatc dccellcrir.&ifte 
textusloquituretiam,quahdo omncs fratres elTcnt 
fcpararim fubftituti, & licpcr hoc rcmoucturdilbn- 
dtio Poliri,quam facic iti tracifubitit. in matcria vul- 
garis fubfticutionis, inlccundo efTecTu , quam Ripa 
in cLLj.reprobat . 

Ratione dctnum hxc communis condufio pro- 
batur, quando fubftirutio fcpararim fir, tuncdeqoa- 
libet conceprione fepararim iudicarur , nccde vnaad 
aluminfcrrur. l.paccrfiltam.$.fin. (Tad leg.FalcicL& 
Lfin. ff. de iniufto teftam. ted qaando ctt nc qaaUbct 
conccptionc fubfticutionis iudicandum, tunc nuila 
cftdihHculcas, qu6d vulgariscontinectadtampupil- 
larcm , & fic econtra.d.l.iam hoc iurc, & d.l.quarauts . 
ergo idem diccndum cft, quando plurtbus pctionii 
imparibus fcparatim vulgaris fit fubftirutio . 
6 Secunda eft conclufio,fan fi Icparatim duobus 
impubcribus parcr iubftiruic,fcUicct vni pupillari- 
ter,&altcri vulgarircr.an tuncin vulgari conttneacur 
pupillaris? Etinhacquzftione duxfuntOocto.opi- 
niones: {Jharum prima eft, qu6d runc fub vulgari 
contincac taciu pupillaris, & iu tenent Guil.de Cun. 
in d.l.prccibus, qucm lcquuntur Soct.in cU.j. fub nu- 
mero 8. in vcrficDccimo,& vlrimo Itmtta, & Alcx.in 
d.Liam hoc iurc, numero 7. &GuiIicLde Cun.mouc- 
turpcrtex.ind.Liamhociare,induccndo cum hoc 
modo : nam ibi lecundum eum licct vni fadb fucric 
vulgaris , &alrcri pupillaris , tamcn fub vulgari com. 
prclicnditur taciu puptllaris. Verum iftc rcx.hoc non 
probat, nam non ciicit ifttid,ad quod ipfe allcgat. 
Ncc obftat , ii dcnuo hoc alio modo iftc ccxrus indu- 
cacur. nam ibi probatur qu6d quando fcparatiin plu 
ribus impribus pcrfonis nt vulgaris fubltitutio : tuc 
illacontinct uciram pupillarem: itaalimili codem 
modo diccndum cft , quando feparatim duobus im- 
pubcribusfitpcrpatrcmiubftitutio: idcft vni vulga- 
ris&altcri pupillarir.quiarcfpondctur.qttod interdi 
«Stos cafus ci t maxima dirTerenria,nam miriirn no eft , 
qu6d fub vulgari continearur taciu pupillans, quan- 
ao fepararim duabus perlbnis imuaribusfa&a fuir* 
cum rucdequaiibcc feparatim iuoicetur, quo in cafii 
militatpfurapta tcltatoris difpotirio: quia ll dc eo ca- 
Ca cogiulict, idc difpofuiilct, c^ fccus cft in propofira 

H f noftra 
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noftraqaa^hone, inquaapparct.quod tcftatorcogi- 
uuit cafum pupillaris fub(htutionis,& tamc pupiUa- 
ritcrnonfubftituit ni(i in perfona vnius : crgo Cflla- 
bit mtio legis prxiiimentis,quod (i tcltator idcm co- 
gitailct,idcrn difpofuillct. (icnim m vtroquc voluif- 
lctdupliccfubftoncm facerc, facilc potcrat vacif- 
<lcm vctbis in pcrfona vtriufque, arg.Lvnicx.$.linau- 
tcm ad dcficientis.Cdccad.toIlcnd. Vndc cum ccllct 
ratio lcgis , ccflarc criam dcbct cius difpolitio , arg.L 
illud.rT.ad Jeg.Aquil.& La Titio.iT.dc vcrb.oblig. cum 
limilib.&pcr hanc rcfpofioncm & rarioncm Ripain 
d.l.j. num. 1 7 1 . & Policin trafStliibft. in matcria vul- 
garis,in fcciido crfe<au,rcceduntab hacGuil.dc Cun. 
opinionccum quibus cgo ctiam pcrtranfco. cft bcnc 
verum quod quido aliqiu rationc, fcu furricicnti con 
ic<2ura potcft dici, quod teftacor crrorc lapfus aut 
obhuioncdutShisin alio oraifcnt pftpillarem cxpri- 
mcre, tuncexprcflavulgariscontincc taritam punil- 
larcm , quod probarur tam argumJ. tiacidbatur.ft.de 
milictclUm. & L j. Cdc milic tcftam. quam rationc 
lcgis prxfumcmis.quia (i teftator oblitus non fuiller, 
idcm di(pofui(Ict,arg.d.l.iam hoc iure. 

7 Tcrtiacond ilio cft, f an cxprdla vulgaris conti- 
neattacitampupi!l.ircm,quadoftat rtarutum , quod 
tcftamcnta intclligantur ad litcram , prout iaccnt, 
abfqu c vlla in terprcutionc } & pro rcfolu tion c hu i us 
quxftionis duo funt con(idcrandi cafus . Etprimus 
cft, quando ftatutum /Jmplicitcr dicir, quod tefta- 
menta fcrutntur ,prout iaccnt, iinc vlla intcrprcta- 
tione : & in hoc ca(u,omifla miputationc concludcn- 
dumcft.fubcxprcfli vulgiri conuncri tacitam pu- 
pillarcm, & ita tcnent Sod.& Ripa in <LLj. & Poht.ia 
tra&fubftit in matcria vulgaris , in fccundo crtcchi . 
& ratio cft ,quia ftamu ifta prohibcria intcrpretatio- 
ncm intclliguntur deintctprcrationc hominis , fecus 
lcgis,Bart.inLomncs populi, in t>.quxft.prinrip.fL"dc 
iuft.& iurc. BaLin l.fiti.ftdc ori^.iur. & lafin Lquam- 
uis . ff. dc in ius vocan. fcd quod fub vulgari cxpreili 
contincacur tariu pupiUans, cft ex inrcrprctatione 
Jcgis, &non hominis.d.Liam hociure, cfcDo&orcs 
ibicommunitcr dicunt.crgotalis interpretario pcr 
talc ftatutum rcicchi non ccnfcrur . 

Sccundus vcro cafus eft , quarido exnt ftatutum, 
quodtcftamcntaintclligantur ad literam, prout u- 
ccnt abfque extranco inccUechi . & in hoc cafu omif- 
fa dtfputatione condudcndum eft , fub vulgari cx- 
prefla non contincri ucitam pupillarem , & ita te- 
nent Dald-Alcx. &comrnunircr Moderni in d.l.prcd- 
bus. Iaf.ind.Liam hociure,&inI.quamuis.Cdeim- 
puber.&ahjs fubftit. AJou&Soci.in di&a Lj.& Alcx. 
in dicfe Liam hoc iure , &in Lpoft aditam . C. dc im- 
pubcr.&alijs fubllic & Corn.m conf. 1 4.num.8.& in 
coniixi^.num.i i.in i.volum.&hxccftconimunis 
opinio, quxprobaturhacracione. 

8 J-iteraf didturilU.quxoculocorporali lct;i po- 
tcft , nonqux inteUcchicomprehcnditur.l.j. ff.de 
his, qux in tcftam.ddcn. & hinccft, qudd ifta ftatu- 
ta,qux ad literam intdligi dcbcnrfintcrprcrationcm 
cxtenfiuam non rcripiunt, BalrLin li. Cdcparr. qui 
nLdirtrax&in Lomncs populi.fub num.i t.fT.dciuft. 
&Mire.&dIcnotabiJc di&um aflirmat& tenet laf. 
inLnon dubium , fub num. } o. Cdc lcg. nam ifto ca- 
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fuccnfcturreiechis omnisintellcchisextraneusaver 
bis.Lin his . rV.dc condic & dcmonihac lcd quod fub 
vulgari cxprcllacontinearurraatapupillaris, oculo 
corporah lcgi non potcft , fcd id cft virturc legis /un» 
datxin pcdumpu tdtatoris Yolunrafc,& iiccx in» 
tcrprcuuonc,d.l.iam lioc iure . Ergo hxc inteTprcca» 
Donontccipimr in ftaturis volcntibus,quod cefta» 
mcntaadlitcramintdhganrur. • 1 1 • Hn^^| 
Etcum hac communi opinionc cgo pcrtranico ( 
Jicet contrarium tcncat Innoccn. in cRjunuriiu , cx- 
tradctcftam. qucm fcrjuunrur Barbar.inLcumacu- 
ailimi.C.dcridcicommilL Ripain d.l. j. num. 1 1 1.& 
Polit.m trachlubftit. m matcna vuli^uis, in tcrtia dc» 
clarationc lccundi cffcctus. Ncc obitat iftorum rario» 
dum dicunt, quod pcr talc ftatutum intcUiguntur 
fublata: folum friuuix lioirunum interpretationes» 
non autcm Icgifim.r intcrprctationcslegis,Barr.in 

9 d.l.omncs popult, m C.q.prmcip. f fcdqnodfobvul» 
gari exprcllacontincaturracicapupillarudl cxlcgis 
lntcrprcratione. crgopcrtaicftaturum raJisinterprt 
t.it io rdeCra non ccnlcrur. qnia rcfpondeo, Ban. in 
d.Lomncspopuli, loquiturin ftatutis ordinanabus, 
quod ftatutaomnianon rcdpiant intctpretarionern* 
glollationcni, vrlcxtrancumintcUctfhim,noninft»» 
tutis difpoticritibus, quod ftatutainrdliganturadli- 
tcram , m quo cahidichim Barto. locum non habet v 
vt Bald.ind.Li.aif, &iftadHiucr(icatis nrio.lenfus 
cnimltatucntiumnuUusalius cfic potuit,niii vtre- 
moticaturomnisintcrprcratio,& tcliamcruacatcnus 
cxcquutioni mandarcnmr, &crfcchim luum porri- 
gcrcnt, quatcnus verbainduccrcc,& fubipltscx pro- 
prictatc fcrmonis com prchcdcretur , ncc arophus (e- 
fccxtcndcrcnt . Nec dnbium cft, quod iUa vcrba vul- 
garis fublhtuaonis.qu c fbrmalis cft, & fpcctfica, Cd- 
licct (i hxrcs non ent liibftituo, non comprchen- 
dant illum cafum, in quo Iiares cllcr, licetin pupill*- 
ri xtate <Icccdcrct.LGaUus, in princ. & Lcommoclifli- 
mc. ft. deiibcr.&pofthura.quinimocumcauim, in 
quo hxrcs cifcr, dilucidcexcludunr, cantum abeft vt 
illumadmittcre intcUiganrur, &ccrtumctiam eft, 
quod tcftator (cmpcr cenfcttir fc conforroare cum 
dilpolitionc iuriscommunis.confucrudinis feti ftaru 
ti,BarcinI.Titioccntum.$. Titiogcncro.fL\IecondiL 
&dcm9nltrat. Vndccum ftaturum dichrt teftament» 
adlitcramintclligi dcbcrc.prout iaccnt, (incvjlain- 
tcrprctationc&cumtcftatorera vigorchuius ftatutl 
ciuldcm opinioniseflcprxfumatur.no mirum dt, li 
fub hac vulgan cxprdla no conrincrur taciu pupiUa- 
ris.cum ca non comprchcndarur, quando tadficon- 
ftat dc conttaria prxfumpta teftaroris volunurc . d.L 
iam hoc iurc, & a.l.qiurauis. qux ratio ccflat in pri- 
mocafmcum pcr ip(um ftatutum noncenfearurpro- 
hibita lcgis intcrprcutio, &pcr cofequens difpohtio 
dJ.iam hociurc.locumhaber, cum pcrraJcftatutum 
non conftct dccontraria prxfumpta rcftatoris volun 

i o utc & hinc cft.f qu6d (i ea fubftinitioinforraiseflet, 
puu filium impubcrem hxrcdcm lnihtuo, &Sdum 
iubih tuo: tunc non folum li impubcs hfrcs non crteti 
feilcdam (i hxres fadhis in pupillari anatc decede- 
ret, fubihrutusadnjittcfcturjicctcxurct ftarutum 
quod tcftamcnuadlitcrara, prout iacent, intdligan- 
turabfquccxtfancoinccUec^u. & ratioeft, quuiUa 

vcrba, 
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rerba, Scium iubftituo,ex proprictarcfcrmonis vtru- 
quccafum rara acquilitx, quara noo acquiiitx hxrc- 
dttaris comprchcndunc dXiam hociure,& Lgcncra- 
Ittcr. C.dcinftic.& fubftic.d.Lprcribus, in vcrbo.fub- 
fticuic,& Lmiliccs cciam , in verbo , fubftiraere. ffide 
mibLteftam. cui fcrmonis proprictaci ad vngucm pa- 
rcndum dlc voluerunt Itatuentes.qua rationc in t cr- 
minis ipiius ftacuri etiam ii impubcs illc hxrcs fatftus 

Cft pubcrtatcm dcccdcret,ex caula fidcicommifli 
naceftatoris.falua fakidia,huic fubftituto reftttuc 
da ellent, prouc elcgancer cradic Fernandus Vafquius 
in tracc.dc fuccdLprogrclTjib. 1.$. 1 1 .nura. 1 9. Er pcr 
iiipradtdtam rationem dtffcrcnrix rcmoacntur chcta 
per Ripam &Polic.in fupradi&s locis. 
1 1 Qiiarta concluiio cft, j quaiido exprcfla pupillaris 
iabfiituna fticlaclt m teftamento ilh.cui facta eft vul 
garis, nam tunc in exprcfla vuigari non continerar ta 
cita pupilLirts, exquo teltator fpecialiter prouidit de 
cxprcfla pupillari . cafus eft in 1. cu cx filio. vbi hoc 
tenent Glof.& Doct ffdc vulg.& pupilLexpr cfla cnim 

Iirouiiio hominis , facitcdTaretadcamprouifionem 
egisXmaritus.C.dcprocurx&Ln.Cdcpa&c6uent. 

SVUMoiRlVM. 

1 TupiUaris tacita, ijujtfub expreffa vuigari continetur, 

an matrem excludat. 

2 InteUcBusad l.prcabus.C.dc impiib.& alijsfubfiit. 

3 ln dijpofitionibus contra iut non fufficiunt conicftur* & 

interpretatknet. 

4 Exceptiodicitur firmareregulam incafibusnon exce- 

ptuatis^cum eiusdeclaratione,num.^. 

6 TupiUar'istacita,an fub expreffa vulgari comprehen- 

datur, licct tontra matrem efetlum non habeat. 

7 Tupillaris tacita, quA matrem non excludit,ampiiatur 

primb etiam in matreteflatoris. 
% jtmpliatur fccundh in auia materna. 

9 jlmpliatur tertib m patre ipfius pupiUi. 

1 0 jtmpliatur quartb in fratre ipfius pupdU, quod quomo 

doprocedat,videas ibi, & num. 11.& 12. 

13 Declaraturnon procedere,quandoconftat de contraria 

voluntateteftatoris, 

1 4 Tacxta pupiUarit contra matrem porrigitur , printb, ft 

ante teftamentum teflator dixerit, ft fitius mtus mo- 
ritturjtoUem,qubd mater eius haberet vnum obolU. 
I j Secundb,ft tefiator matr'% pupiUi reliquit aliquid, et iuf 
fit eam effc contentam , ita vt de bonis fuis amplius 
pcterenonpoffet. 

1 6 Terttb , ft aliqmd vxori fud reliquil donec vittm vi- 

dnalem feruautrit,& ipfa ad fecunda trafiuit vota. 

1 7 Quartb procedityft adfecunda vota mater tranfiuit , 

quod an fit vefum,ibi videas. 

1 8 Quintb procedit et'tam,quando tcflatorfus vxori fun- 

dum legauit,fi non nupferit, 

1 9 SeXtbJi mater erat inimica teflatoris. 

20 Septimb,ft matcr non petijt tutorem pupdlo. 

2 1 03au6,fi materpoft mortem tcflatoris aliquid inhone- 

flumfeciffet. 
21 Honbjiejjct fubftitutus filius tcflatoris. 
x i Decimb, ft efjet fubftituta mater teftatoris. 
24 Vndecmb, ft effetfubflituta pia cauft : quod quomodo 

proced*t,videas ibi, &num.i 5. 




C A P. XIL 

J Vintaconclufiocft,tanmatrecxiftcnrc 
in medio, racira pupillaris fub exprcrfa 
vulgari contincatur ? Et in hac quarftio» 
ncdux funt prinapales Doctorum opi 
niones. Quanim priraa eft, quod matre 
exiftentein medio vulgaris ad pupiUarcm non porri- 
tjatur. quam opinioncm tenentglof in ver. omnino, 
Cyn.Io.Fab. Odofredus, Perr.de Bdlapert.Iacob.Bu- 
tri^.Bar.in prima oppofit.Albcr.Bal. nu.4. Ang.Salyc. 
nu.6.Pau.de Caftro, n u.6 . A 1 cx.no. l . Arct.Corn.nu. 4. 
Cc 8.1af num.j. cum lcq.& Caccialup. coLa. in fi.cum 
fequencibuSjdiccns quodrorus mundus renethanc 
opinionc, &temerariucllcabea rccederc , in l.pred 
bus. C.eod. eandcm opinionem ctiam (cquunrur , gL 
Bar.Bal.Salyc.Alcx.& alij communircr in I.fi.Cdc in- 
ftirut.& fubftitut. Bar.Imola, Alcx.IafTSoci. num.ti. 
Ripa.num.^tf.&alijcommunircr inl.i.ff. dcvulg.& 
pupill.fublt&PohtJn trac>.fubtrit.in mareria vulga^ 
ris, in 7.q.prindp. in fecundo effccftu, & hxc eft com- 
munis & recepra Scribcntium fcntcntia, quim fc- 
quunrur etiam AfHict.in dcdf. j 8.num. 1 .Marian.So 
d.iun.dicens hancdlecommunemfcrcomniumopt 
nioncm,&iniudicando& confulendo ncfas elYc ab 
ill.i rcccdcre, in confi. 1 oi. num.i 1. libj. &Corn.in 
confi. 1 1 1. num.8. & i7.vbidicithanccommunem 
omniumdlc indubitatamopinioncm, lib.i.&mo- 
ucnntr ifti ex pluribus. 

Primoper tex-t ind.l.prerihus,eum mulriplidter 
inducendo.&primoin vcrbis illis,nam non cft incer 
ri iuris , quod Itquidem in patris miliris poteftatc po- 
fi tusin primo tantum cafu habttit fubf titutum, & pa 
tTihxrescxritit,codcrun(fto, ad tcomninonus pcr- 
rinct fuccefllo.mod6 fic Si vulgaris ad pupillare por- 
rigcrctur, omnino ad matrc fuccdlio non pertinerer. 
fed confcquens cft falfum,vt ibi tex.didt,crgo falium 
eft criam antcccdens . Huic inducridni dupliriter rc- 
fpondctur, & prim6 ex menre Fulgofij: nam hcetpu- 
pillo fuerit faCta fubftirario,tamen ibi non conftarq» 
illcpupillus poft hxrediraris adirionem inpupillari 
xcace mortuus fuerit, &iicdicere textum iff u loqui, 
quando illemoriturin pupillarixtatc, efcdiuinare, 
aim de hoc nullum verbum fiar in eo rexcu. vnde po- 
rcft dTe qu6d ille morruus fuerit poft pupillarcm era 
tcm,quo cafu pupilbris fubftitutio locum habere nd 
potcr.it, & fic tcx. iftc necdlario non probat q> vulga- 
ris ad pupiltarem non porrigatur . & fi cum Alcx. & 
laf. dixcris, tcx.iftum loqui , quando ille in pupillari 
xtate mortuus fucri t , vt ex duobus probatur , & pri. 
nv. •: nam fi tex. ifte non loqucrerur, quando ille mor- 
mus fuit in pupillari xtate, no rilet ventm,quod om- 
nino ifta hereditas ad matrem deuolucretur,atm po 
tuillet filius teftari , fi prxfupponere volumus iftum 
rnortuumdTeinpubercace: nam cum diclio , omni- 
no,fic prxdla diaio, Lfi cum exccprionc. $.nuatenus. 
S. quod met. cau. non reddcrerur vcradecilto texras, 
cu prxrisc marer non eflct admirtcnda, cu filiuspo- 
tuiflet teftari . fcd quod derifio texcus reddacur falla, 
noneft dicendum: crgo neque eriam dicendum cft 
illum mortuum fuilleinpubcrtate. Verum hxc pri- 
ma Alexandri coniidcratio no cft bona : dictio cnim 

omnino, 
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om nino.cfl prxcifa , fcilicet rcbus fic ftantibus in co- 
dcm gradu, arg. Lquod feriius. fT.dc conii ob cauf. & 
Lfi. fC qui uti/d. cogant. vndc in tcxtu itlodicho illa, • 
omnino, crirprxcifaftantibus rcbusin eodcmgra- 
du, & lic fiho rcftamcncum non faciere. Sccund6 Iaf. 
probat, quod tcxtus iftc loquatur , quandb filius mo- 
ritur in pupillari xurc: li ibi illcin pupillari xtate 
rnortuus non cfTer , fruftra tcxtus rcquircret quod fi- 
lius dlct in potc ftatc patris,cum lioc non tit dc fubfla 
tiaaliarum fjbihmtionum, fcd utum pupillaris. fcd 
tcxtumiftum fruftratoncloquinon cftdiccndum:cr 
go neqtic ctiam fatcndum cft,ipfum in pubcrratcdc- 
ccflillc.fcd urum jn pupillan xtatc. Ceccrum & hxc 
laf.confidcrationonfubfilht, prout ipfc cciamani- 
maducxnr . Verum enim eff , patriam poteftatcm rc- 
quih in pupillari fubftirutione, tcmporc ramcn tcfta 
mcnu,& mortis-telracoris:ted tamcn pcr hoc uon fc 
qtutur ,illuminptipillari xutc dcccilillc. hoc enim 
cxprefse ncgatunporcrar cnim ciTe lllu pubcrcm ctfe- 
chim fuillc , prour clcgantcr fulgotius conlidcrat. 
Secundo & vltimb rcfpondctur hmc primx indu^ho 
ni,ibi vulgaris fubftitutio facla fuit tantum inpri- 
mum cafum, & lic cum dichonc taxaciua: crgu miru 
nonclt,ii marrcexiftcntcin mcdio>vulgarisadpupiI- 
larcmnon j>orrigarur,namdictio taxatiua appofiu 
in vulgan lublhrutionccft huius naturx , vr pupilla» 
rcm fubftitutioncm cxclud.tt.d.Liam hoc nirc, &cgo 
inpradixi.Nccobftac lidixcris,iUamuxanuam ibi 
iftorclpcchinonellcappoliram , fcd vtexdiidcrctur 
cafus,quando & ui primum &fcctmdum cafum cller 
cxprelsc conccptalubfticutio:quia rcfpondcoquod 
imo hec Juiu> uxatiuaiftorefpcctu appotira fuic lci- 
licct , vt exdudcrcrur excenlio vulgans fubftitutionis 
ad pupillarem,cumdicat textus,inccrti iurisnon ellc 
ad marrcmhhj pcrnncrc fucccdione. lienim ira in- 
tclligcrctiir, prout Dochjrcs inrclligunt, hocvtiquc 
incerri iuris noncllcr, iinoapud legumlatorcs crat 
controucrli iuris , vt in cafu minai dubio rcfcrt lufti- 
nianus in Lfi.Cdcinlhr. & tubllit. vt igirur venficcn- 
turilla vctba, inccrti iurunoneft, dcbcmusdicere 
inprimiimtantum cafum itaconccptam fuillefub- 
Ihtutioncm.vt ad pupiUarcm porrigi non polli.-t.Prx 
tcrca iidicho Ulauxatiua adillud, quod Doclorcs 
dicunr, refcrretur,vtiquc illa dicho cllct fruftratoria, 
quiatantum operaretur dilpolirioillaiine dichone 
tantum.rcfpcchi fccundi calus, quanrum cum dicho 
nc illa . fcd hoc diccrc cft falliim , i.prxcipimus. C. dc 
appelLcrgo falfum cftctiain illud, quod Dociorcs di 
cunt.Sccundo inducitur iftc tcx. fi lcx ifta non proba- 
tec tacuam pupillarcm contra m tcrcm non admitti, 
fequcrctur Inipcraiorcdcfc^iuufuiiTe,cu casuiftu 
onuliflct. fcd confcqucus diccrc cft falfum, crgo fal- 
fum cft diccrc tacitam pupillarcin coiura inatrcm 
admitti. C^tcrum &huic induchoni rcfpondctur . 
namlmperator rcprehcndic mulicrcm, quia prcci» 
bus fuis cxprciTius quxlhoncm cxphcarc dcbucrar: 
vtrum fcihcct in prjmum vcl in lcctiiulum cafiim fa- 
cla cllct fubftitutio, & lic cx his verbis dcmonlh atur, 
quodquxftio llla propolitaa mulicrc non roqtiire- 
bat.niliaddcdarationcm, vtruminprimum,an in 
fccundumcaftim fada cllet ftibftitutio. tu cnim fi.is, 
quodquoticsdfqiiidp.oponicur, fcmpcr tcrjmni ha 
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bilcs prcfupponutur.Lqui in teftamenco. f£dc tcftarnx 
Vnde cumind.Lprxftipponatur, quod queftio.illa 
requircbacdedarauonem.an in primum • feu in fecn 
dumcafumfaciacllcr fubftiturio, inceteris pr.rfup» 
ponuntur tcrmiui habiles, &idco quxftio ill.i hos 
duos unni m cafus rcqtti rcbat.& hac dc caufa Impcra 
tor poftea pcr hos duos cafus propotitam qtu-ftione 
dillolucndo.non potcft dici dcfedrtuus, cum quxftio 
iUatacitam pupiUarcm noncomprehendat.Etfidutf 
hsquod licctmuJicr ilbduos untumcafus propo- 
nac tamcn fub vno iUorum tacita pupillaris comprc- 
hcnditur.rcfpondco,qu6d mnc itlud procederct,qui 
do didio raxatiua in vulgari fubftirutione appolita 
nonfuillcc: tcdcumfucrir appofita.non cft vcrum, 
qnod fub ipfa vulgari tacita pupiilaris comprchenda i 
nr.Prxtcreadcmoftracur hacalkranonc, quod Im- 
pcrator omncs caius nolucht numcrarcnam in lecu- 
do cafu non comprchcnditur racirapupiUaris fiib tx- 
prclla vulgari, cumdcpupillahcxpreila, &compen» 
diofa fubftttutionc loquatur . Ergo de ncccflitarcde^ 
berct compchcndi fub pnmo cafu.modo ficli voln- 
muspcrmittcrc, quoxiomncscafus voluchr compre* 
hcndcrclmpcraror.quocunquc rcvoluas, fcmpcrvi- 
dcbis Impcrarorcindcfcdiuu cUc: namfi tcxtusille 
loquu qn illc moritiir in pupillari ctarc,& ficq» tadra 
pupiUanscoprchcdarar, & tucinaliocftdefcihuus, . 
quiaomilitcafum.quandomoritur inpubcrcatc: 
loquitur, quando raoritur 111 pubcrtatc, & tuc eft do- 
fcchuus, quiaomilit cafum qtundodcceffitinpupil- - 
lari xtatc, & flc quocunquc tc voluas, fcmpcr videbis 
Impcratorcm dcfechuum fuillc, li pcrmictcrc volti- . 
nuis omnescafus cnumcrarc voluiilc .&ccrte nulla 
potcft ilari faluario,& groprcrca ne ralc abfurdum f» ^ 
quatur concludcndum cft, vcrum non eflclmpcrato- 
rcm ibi omncs cafus comprchcndcrc voluiilc. 

Tcrtio & vltimo inducicur lftc rcxrus in vcr£ fi ve- 
r6,&cnam inclulio vnius, clt cxdufioalcerius.l.cum 
prxtor.fl.de i udi<^c.nonne, cxrra dc prxfumpt. fcd in 
dicto vcr.fi vcro,folainduditur pupiUarisfubfhtutio 
cxprclla vcl compaliou vt officiat matri , crgo tadra 
cxcluditur. Vcrum hxc inducho non obftat: nam tuc 
fccundum Dec procedcrcr ifta argumcntatio, quan- 
do cxprclla puptllaris rclpcdu tacitx pupillaris pono • 
rctunquiatunccii exprcllapupillahsetlctindufa, u 
pca ptipillaris cflctcxdufa,fcdn6iu ponitur, fcdrc- 
fpcct j copcdiol^cti dicat.ti vcro in fm casu vel expf- > 
w vcl copcdiofa, &clgif taciu pupillaris no excludit. 

Sccundo moucnturpcr tcx. incLLfi. C. dcinlht.& 
fubftitut.huictcxtuircfpondetiir, quodJiiccftcafus 
fpcciahs, fiilicet, quodmatcreftcohxrcs: quocafu, 
uia matcr, item quia cohxrcs , itcm quia trachttuc | 
chxrcditatc fili) fui, nimirumii his concurrenti- 
bus matcrprxferatur,& cxdudarur fubftiturus,ahas - 
proptcr hoc folu m.quod cllct marcr.non dcbcret ad- 
mitriadcxdulione fubftituti. &qtiod materibiad« • 
micraturcxeo,qu6dpro parrcfuit lixrcsinftituu» 
probatur cx co tcxtu , dum didt , fi enim fublrantiae | 
fux partcm vxori rcliqtiir,mulro magis&luchiofam 
hxrediratcm ad matrcm vcnirecurauir.& liceriUara t 
tio fit Papini.uii.&non ImpcTatons: tamcnculmpc- 
tator fcaindum Papinianum rcfpondcar.prcfiimitu^ 
cius ratiotiemotus.,cu nuliamaliainarrcratrationc. 

Tcru6 
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Tcrt 16 mouenrur. Incerri iuris non eft, qood quo- 
riespoteftconftarc dcteftatoris voiuntatc cxpreue» 
vtl prxfumpriue, tuncfiibexpreflavulgari noncum- 

frencnditur tacita pupillaris . d.L iam hoc inre, & d 
qiuinuis.fedmatrcin mcciio exiircnteprxfumitur 
rcftatorcm. nollceam a fili) harrcditatc cxcludcrc , & 
fic deprarfumptacontraria tcftatoris voluntatc con* 
ftat. ergo fiib vulgari cxprella hoc in cafu tactra punii 
larisnoh includitur. Huicrarioni fecihterrcfpondc» 
tur, ne^ido dccotraria teftatoris volunratc cooftare: 
ex quo enim tcftator ( matxe in mcdio exiftcnrc) abu 
fubftiruit, vidctur voluiucpoiius fUio fubftitutu luc- 
cedcre, quam matrcm.fi eam fucccdcrc voluillechoc 
vtique expreflllTer,argJ.vnicc.$Jinautem in dcficicn- 
tis.Cde cadactollen. 
j Quart6& vitim6 mouentur. f In difpofitianibus 
conrraius,&ficin odiolls, nonfufficiuntconiecrune 
& intcrprerarioncs.cj.in fi.de fiLprcsby. in £.lcd taci- 
tapupillaris vcnitexcdiccturiscV prcfumptionibus* 
pra-fumiturcnim teftarorcm idemdiipofuifle, lioo* 
gitaflet.d.l.iam hoc iure. & iex difpenfatiuc pcrmirrit 
patri contra regulas turis communis, qu6d pofiit ra- 
ccrcteftamentum pro filiopupiUo, iUi (ubnirucndo 
pupillaritcr, nam lubfHruriopupilL-iriscfttcframen- 
tum pupilli.I.patris & filij.fFde vulg. & pupill/ubftir. 
Itempermitdt quod hlio pupiUo pofut iubltituerc 
quemcunque extrancum & matrem cxciudcrc, quod 
tpie fiTius non pollet. l.Papinianus. $.fed nccimpubc- 
n s. fr.i ic 1 nofhc t< i t.un . c.fi parer, de reftam.in 6. Ergo 
matreexiftenteinmedio, vulgarisad pupiUarcmno 
^orrigitur. Ceterum & huic rationi fic rclpondeasJn 
difpohrionibus contra ius non admittunrur conic- 
ctunt & prarfnmpriones, quando non conftar ius vci- 
reiftas pratfumprionesadmittere, & ficfumusindu-t 
bio: nam tunc iila prarfumprio eft accipicnda, qux mi 
nus htdk ius comunc, arg.l. fi fcrai veftri. Cde noxal. 
fecus vero eft, quando fumus in cafu , in quo conftac 
lcgem admittereprarfumpriones&coiecturas, vrcft 
incafu hoftrd: vulgaris enimadpupiUaremporngi- 
tur , & tamcn pupillaris fubflitutio eft conrra i c- 
gulas iaris communis , vt fiipradictum eft. Pnrte- 
rea poflc fnbftituerepupillarireradcxclufionem ma- 
tris, noneft difpofinoodiofa, neque etiam contra. 
regulas iuriscommunis.Quod non (itodiofaproba- 
rur , quiaatrcndcndum eftquodprincipalitcr intcn- 
d 1 1 lcvl.fi quis nec caufanvfT.fi ccr t. pct. &1. qui c\cc- 
ptiooem, vbi Bar. tf. dc cond.indcb. fed pollc pupilla- 
riterfubftiruere, eftinuentumfauore pupilliadhoc 
vt poflitcx tcframcnto harredem haberc, Inftit.de pu. 
pill.fubfcit.inprin.atm $.fcqucn. Ergononcftdifpo- 
(itioodiofa, fcd fauorabilis,&per confcqucnseonie- 
ctursadmirruntur.Quodnonfircontra regulas iu- 
riscommunis probatur ,quia iuscoininuncpcrrnit- 
nt,hTium non poflc tcftari, &quandoporeft,non pc* 
rcfr matrerh orhnino exciudere , & iftud aliud ias nc- 
quehocpermittit: namlicet parrcmpoflc pupillari- 
ter fabftituere permittatur , tame iUa puptllarts l u i — 
ftirutio propric nondicitur tcftamentum hlij.fcd pa- 
rris, vt probatur tn d.l.patris& filij,& in d.c. fi pater. 
eVfic ifia iura non funtcontraria,feddiucrfa. 

Etcii fupradicraopinio,nccIcgc, nccrauonepro-: 
betur^rui rcfponderi npn poflitcidco altera cft bpiniq 



fupcriori contraria, quodim6ctiam marrcexiltcate 
inmedio,ruigarisad pupiUarem porrigatur. lefaae 
fuitopinio Fufgofij m d.l.h. Cdcuiftit. Jcfiib(ht.quc 
fequuti f iint Cnriftoph.CaftclIion. Dcccol. ) .& Cur. 
i un.num. i c . in d.Lprccibus. Viglius in prin.Inltit.de 
pupiU.(ubftit. &Thomas Calanchus in rcpcr. d.l. j.rti 
devuIg.&pupilLfubftit.& moucntur ifti cx pluri> 
bus, & primo 

4 Exccptiofdicitur hrmarcregulam in caiibus no 
cxccptuatis.l. nam quod liquide. $.fi. ff.de penu lcga. 
Lqu^(itum.$.idcm rclpondctA* Lcum de Lanionis.$. 
fundum. £Cdc fun. i nitnicto. fed in d. Liam hociurc, 
ponirur rcgula,quod vulgaris expreua ad pupiUarcm 
porrigatar, & ab ea exripiunrur folum duo cafus. Prt 
museftrarionefcruancLr equaliraris, altcrvcro quan 
do in cotrarium cflet teftatoris volunras: ergo in ahjs 
cafibus dicitur firma regula, quod exprclla vuigaris 
ad pupillarcm porrigarur . Verum harcratio non ob- 
ftat,&primo: quiatunciftaargumentatioproccdc- 
rct.cn m i n d. I.um hoc iurc, ilii cafusper modum cv- 
ceptionis ponerenrur. fcd hoc eft faifum , quia nulla 
exccpriua didho i bi ponitur , fed poti us iUic difponi- 
tur percalus,&non per rcgulas &cxccpriones, vtcia 
rc ibi conftat.Secundo refpondctun nam dato & non 
conccdo quod ibi cafiis lili pcr raodum cxccptionis 
ponantur, raraen ille textus adhuc non obftar, dcdu- 

5 citur. f Exceptio firmat regulam in cafibus non excc- 
pruatis, eftvcrum, quandocafusiiUfub regulaante 
exceptionem comprehcndebanrur iccus vcro ii ante 
cxceptionem cafus illi fub regula non comprehendu 
rur ,quiatuncexception6firmar icgulamincdibus 
non exccptuaris, vt eft textus &ibi Bar.in l.gcncrali.iy. 
vxori.fCde vl u I Vuc > u lcgato,in Lfin.iancra gLn^quod 
quifque iur.& in I.Lucius. $.pluribus,& ibi fiart.£ad 
TrebciL& notat Bart. in Lj. in fi. fF.de rc iud. &iic qui 
hocmodo argumentantur, ad hocvt argumcntatio 
valeat, de ncccflltate prarfupponuntcafum non exce- 
ptuatumfub regubcomprchedi. quade rarioncifti 
qui argumentantur per fuperius ftindamenntm, & 
ficper dicram I.iam hoc iurcprcfupponut > quod an- 
tecxccprioncm cafus nofter iub rcgtlla comprehen- 
dcbauiR quod non poflumus diccre, ru quia ipli hoc 
non probanr,tumctiam quia hoccft,qucKi nosdifim 
tamus . Vtrum matrc cxtftenrc in mcdio, vulgans ad 
pupillarcm porrigatur, & aUcgare pro argumento id 
quoddifputatur,non eft conueniens, & idco fupradi 
1 1 ,i argumcnratio non tenct. Nec obftar,fi dixens ca- 
firni noftrum in cLLiam hoc iure,comprchcndi cx eo 
quia qui regulam pro (c habct , inrcntionem fuain 
fundatam habcredicitur. Lcx quacunque, &ibi Bar. 
fT.fi quis in ius voca. no ier.in dubio enim a rcguia n6 
eft recedendum.Lmurus.fcum quarr itur. /Fde procu 
rat. & Lj.cum(imilibus.fTCdercfram. fed regula eft q> 
exprcfla vulgaris adpupiilarem porrigarur.d. L lam 
hoc iure. ergo in dubio a regula ifla non dcbcmus rc- 
ccdcrc: Quiarcfpondco, ncgando rcfpccfu noftri ca- 
liis iftnm intcntionem (uam fundatam habere , nam 
non fumas in dubfo. pro cerro cnim tenco marrcexi- 
ftentein medio, vulgarem ad pupiUarcm nonporri- 
gi , & contrarium diccnti incumbit onus probandi, 
(nbvulgari non contineturtacitapupiltaris.quando 
cft ahqua prarf iimptio & coniectura ipfius tcftatoris» 

pcr 
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perquamde fbcih hanccius trnontioncmfuillc ch- 
cititr.dl.quamuis. &proptcrea>cumin dubioprxfu- 
nurur.rdutorcm potius volaillc fuos vcl magis con- 
juncios ad hxrcdiurem vcnire, quam cxcraneos.arg. 
Lcum acutuTimi. C de fidcicora. rliccndum eif, pro- 

[>termatris fauorcm & prxfumpum cdiatoris vo- 
unncem, (ub exprdla vulgari non conriocri taci- 
um pupillarem. 

Sccundb moucntur . Tacid & cxprcffi cadcm eft 
virtus.l.cum quid.f£(i ccrt. pet. fed expreuapupiilaris 
matrcm cxdudit ctiam a lcgitima. ci.L Papinianus. $. 
fcd ncc impubcris.rT.dc inoftic. tdiam. &dcii patcr, 
dc tciiam.in 6. ergo taciu quoq; illam excludcrcdc- 
bet.Huic racioni rcfpondcmr : raaior cnim propofi- 
tioproccdit, quando taciti & cxprdlieadcm dcra- 
tio: fccus fi diucru, quia tunc dc cxprcilo ad udtum 
non infcrtur.Doci. in d.Lcum quidfcd in cafu noitro 
non cft cadcm ratio, nam cxprclla pupiliaris, idco cx- 
dadit matrcm, quia dc tdutoris volu nute clarc con 
ft.tr. qubd fecus cit in tadta , qux vcnic cx legis tntcr» 
prctationc fUndatc in prxfumpta tcftatoris volunu- 
tc,qux prarfumptio tolhtur propcer marris fauorcm> 
& contrariam prxfumpum tcnatorisvoluntatcm , 
vt fupraprobaui . igimrinquxltionenoiira taciti & 
exprdli non cft cadcm vimis . 

Tertib mouenrur pcr tcx. in 1. quamuis. C. dc im- 
pub&alijsfub(bt. vbi vlilgatis iubftirutioadpupilla 
rcm non porrigicur matre lupcrihccquiudi(paribus 
pcrfoms ucu fuit. crgo a contxario fcntu, ii parcs ci- 
U-.r. pcrionx.etiara matrc viuentc,vulgaris adpupil- 
larcra porrigeretur . Huic tcxtui rcipondctur , quod 
ibilbbiiicucus cxcluditur >tum propter exiiicnciam 
tnatris,rum eriam proptcr impariutcm > & idco mc- 
rninitutumdiipariutisperfonaru cafam, quiahxc 
vahdior dxcauuu lurcenimfcmpcr cxdudir pupiiLv- 
rem fubfbtuuoncm. d.L iam hociurc. cxiftentiaaute 
matris,tu dcmum ii iupcruiuar fiiio mater, ii vctb an 
te fihum morucur non oflicic, vc pupillaris taciu crfc 
ciiun habcat, LB. Cdc iniht. &fubiht. & hcct rcfcrat 
vnum cafum, nonpcr hoccxchidicalium , cumifta 
nonfincincompatibiha&concratia. 

Quarcb raoucntur pcr cex. in 1. 1. C de impub • & 
alijs lublhc. Vcrum & huic tcxtui refpondcrur , nam 
textus ifte loquicur in (ubftiturionc rcciproca lcu bre 
uiloqua f acia imparibus , quo cafu <i comprciiendii- 
fctpupillarcminpcrfonam impubcris bcnefarcndu 
etlcr , quod ill a uciupupillaris nurrcm cxcluiillct, 
quiadiciiurpupillarisnon ucitz , fcd cxprdla vcrbis 
gcncralibus,fciliccc pcr illa vcrba,vos inuiccm fiibfti 
tuo, quxtam vulgariccr quam pupillaritcr iniclhgi 
pollunt. LLucius, & ibi notatur. fhdc vulg. &pupiO. 
iubltquod fccus dt in cafu noftro, quiaquando uci- 
tapupillaris, comprchcnlacftinvulgari, tuncpupil- 
larisdcomitinotaciu, quxnon poccit dicicomprc- 
hcnfa in illis vcrbis, fi filius mcus hxrcs non etic , Ti- 
rium fubftituo:quia illa verba,li filius mcus hxrcs no 
eric, nonadapcancuradcomprehendcnduin cafum> 
fi fihushxrcscric,&m piipillarixratedecellerir,licct 
iura velint eam cx teftacoris mcrccomprchendi. Prc^ 
tcrcaibi noncrardubiiim,an pcrpupillarcracxclude 
rcrurmaccr: fcdanin illafubiiitutionc comprchen- 
dcrctur pupULiris.&didt ibi tcxcus,qu6d non ob di- 
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fpariutem , & hoc nos non ncgamus , q> fub vulgari 
comprchcndarar udupupillaris raatrc fupcrihce» 
fed taraen didmus, qubd nb habet effeciuru, vt pro- 
batur m d.l.preabus. 

Qujntbmoucntur,quadodiK> (icfchabcnc, qubd 
vnumhabct dcpcndmciamabalio, vclccpichaoac, 

2uod iur is furuicur in vno> & in rdiquo ifatutum ce 
:rar, pro hocallegarur rex^rum glofin L £.$.fjniT.de 
hbcr.&pofth. luntia gloLin Lnam & ii fub conduio- 
na$.fi. tT. dc iniullo tdfam. fcd tacita ccpit habci c dc- 
pendcntiam a tcftatncnto patcrno, quciuadmodura 
expreftxquia li parcrnum nb valet, nccpupilLtre. Lz. 

iT.de vulg.&pupill.lubif ic pupiilaris cnim crt parf 
&fcqueLi cclfamcci patcrni,dl.Papinianus.$.iv<i qcc 
impubcris.iLc.li pattr, & Ji.libcns. InlhdcpuptlLfub» 
fbc ergoqucm^dmodumcxpreilaadmitxuurcancra 
macrem,ica cciam & racua. Huic rarioni rdpbtlctur* 
quandodnoliclchabcnr, qubd vnumhabct depcn- 
dcnriamabaho.quodiurisifatuicurin vnok Scin rcli 
quo, &c. Faccor icihccc quoad cllcntiam&vaiidita- 
tera,non tamcn quoad cffcclum. volodjccrcqubtl t 
vnum vaict, & aliud ccontra . hrgo, li non valct rdla- 
merum patcrnum , nccvalcbit iubibcuciopupiuatis» 
qux habui c dcpcndcniiam. & hoc cli , qubd tcxtus li- 
gnihcatin d. Lnam &ii fub cbditionc.f fudeiniuiTo 
tdbim. & ii valct patcrnum, valcbit fubli icutio. crgo 
ilia fubfticutio adinituturcbtra matrem.iilud ncgo» 
quia quod luris dl in vno,non clt in aho quo ad cfTe- 
cbim,&ficargumentum non concludir. iibienim ii- 
mui poilunt (larc, qubd valcat patcrnu& valeat fub- 
xbmuo, umcnqubdfiibibtutionb habeacetlecTuiu 
contra matrcm, hcct habcat contraalios: & iib> caiii 
rcitringitur potcdasillius fubfbcuuonis, ucirx fauo- 
rcmatris. Ncc obiiacfi dixcris q> nihiiproddt fublfir 
tutoin llfo caf u, quodcomprchcndatur pupiltaris ca 
ciu, exquo matcrcontra ipiain admitcicur. ergocb- 
prchcnliocft inucilisconcra lcgcm i.atmconcorda- 
dbus. Ccommun.dclcgat. quiardj>oodctur«qubd 
non cA intiulis, nam multi diccius rcfuItancPrimus 
& noubilis , qtibti ft matcr renundat fucccflibni riltj, 
lisbtbuiius admiccicurcx caciu pupilkri, quianon 
cftdirfcrcnria.an matcr prxmoriacur, an viu.it, & re- 
nudctluercdirau iilij- La. $.fcd li fint fuLiTad Tertul. 
fcdh nun comprclvcndcxcnir , nullo modo admi tcc- 
retur iuMitucus.ita notabihtcr ccnet Baun LCencu- 
rio.f£de vulg.& pupii..fubil& ibi Ang. & BaL&Pau. 
dc Cailro in d. Lprcdb. ftuu cciam alij cfTccius, qtios 
ponit Patund.Lprccibus,quos nonrcfcro, tcdapud 
ipfiim videfc potcris. 

- Sexrb& vhimbalijsomilli; , moucntur per tex.in 
d.!.ri.CdcmiL& iublLcumdupIicicci induccndo.Ec 
prirab.iiam (i cpeluitinianiillinslcgis aucioris, ma- 
tcr cxctuderct tadtum fuhititucu pupilLitem, f ru I : t a 
qu.rrerccur,an li prxicrca qubd crat nutu >cllct e:ii 
cohxrcs impubcris, illam fublbcutus cxcluilcrct?rcx- 
tusemm cilcc dcindtibiubili , contra.Lquod Labco. 
0'dc Carbon. cdicTo. & fic hoc modo induccndo iite> 
tcx.optimcvidcturcontra communcm probare-HcC 
priraainductionon obllu, qui.i ncgamusquailicura 
illtimclIcfrtiltr.icoriu, &lcgcmiil.tm eljedc indubi- 
tabili. potcratcnimci1cdtibium>an coincafu racira 
pupiliaris roatrc cxchulcrcc : quia cuiu pro p ar.c.c fuc- 
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ric hxrc* inftttuta, ex incerione ceftacoris in alia parre 
exclula vidcbarur, in qua vidcbarur porius iubftirutu 
quam matrcm dilcxillc lcd hoc no obftante Impcra- 
torderidit toturaccontra,quufi(ubftanrixfcixpar- 
tcm reliquir,mulco magis & ludtuoiam harrcditatcm 
ad matrcm venirccurauit. Sccundb & vlcimb induri- 
tur ifte textus in illis vcrbis , Nos itaque in hac fperie 
Papiniani , &c. IncTulio vnius , dirif cxdu lio alccrius. 
l.cum pnrtor. rT.de iudtc.fed in hoc tcxtu diritur in ca 
Ipccic, &incocafu pupiilarem conrramatrcm dfc- 
c t um non haberc:crgo inahocafu cfTechim habcrcc 
Accedit ad hoc, quia cum textus gcmi net rclarionem 
cafus iliios,cum dicat,in hac fpccie, in huiufmodi ca- 
iii, vcnlimilc cft, qund cu minifterio hoc faciac Ccte- 
rum & huicinduccioni rcipondcas,qu6dillarcguu 
procedit in conrrarijs, & in compatibilib. fcd lfti duo 
noibri caius non funtcontrarij , non funt incompati- 
biles,ergo in co rextu regula illa non proccdi t. 

ExfupradiCtuigiturcontTar.vcranqucopmioncra 
difputando dcfendi poilc cgo vcrb non rcccdo a pri- 
ma, & communi opinione, quam eriam confulcndo 
iequucur Ant.Rub.in conf. 6 9. Alcxin conli. t 8 .li b.j. 
in c 0 ii 1 \.6 6 . hb. t an confi . 1 1 Jib. » . Bal.in conli.4 1 7 • 
lib. t.Bar.in conf 14} .& Decin conf. 1 8 1.& moueor 
hac ranone. Tarita pupillaris non contineror fub ex- 
prduvulgariex proprictacevcrborum , fcdex lnrer- 

f>reucionelegisfundarx in prxiumpta teilatoris vo- 
untate: quiaii teftacor idcm comrailcc, idem diipo- 
ihiiici. dJ.iamhociure,&imibicommunitertradut 
Docio rcs.Qti.r prxfumpta teflatoris volunras locura 
tion habet, quando exprdse' fcu tarite contrarium 
conftat.dicci J.quam uis . icd ixi calu noftro, ideil ma- 
rre in medio cxiftcnte, conftat cacite, fcu prxfumpci- 
uc dc concraria tcftatoris voluncate, vt probabo: ergo 
iub vulgari expreila matrc fuperibre, racita pupiilaris 
xion conrinetui . Probo minorcm . In dubio nunqua 
prxfunurur teftatorem vcUcahquem priuarc hcrcdi- 
tareiurcnaturxiibi dcbita, &vcilc afrlictionem af- 
fTicto addcrc: nam quibus cft meriro confulcndu.tri- 
iticix fux iolacium habcrcdcbcnt. I.vnica, in fi. C.dc 
his,quianteaper.cab.&hacdccauu dilpolirio ccfta- 
toris facra circavnu cafum, ad altcrum odiofum non 
cxtcnditur, per quem quis legtrima hxrcdi tacc priua- 
retur , tu m quiaodia iunc reftnngcnda. c. j.i n ff.dc fi. 
lijsprt Iib. ',. tum etiam , quiapcrincerpreurio- 
nes,cacitos&fubauditos incdlc&us, nondebetindu 
ci hxreditaris priuauo co in cafu, in quo iura ipits ad 
loiatuim hbcrorum amiilbrura legirimara eorum 
hxrcditatera defcrunc<LLvnica,& Inlticad Scna* 
tulconltil.Tcrtali.lcii iixreditas pupilh matri eius iu- 
rc natur.r dcbica dicitur.c.ii patcr.de tdTam. lib.tf.in 
fi.&rdpceru matns illa hxrcdiras lnctuoia nuncu- 

fiatur, nam fcmpcr hxrcditas dcfccndcnrium diritur 
ucruouqubadaicendcntcs.LIL Ccommun. dciuc- 
cclL & matri ad folatium hbcrorum amillbrum tura 
Icgitimam corum dcfcrunt hxrcdicatcm. %. |. Inftad 
ScnacoiconfuLTcrtulL &incafunoftro iumusindu 
bio,cum tdTarorfilio impubcri vulgaritcr ranru fub» 
(Tituerir , & nurcr dl in tnedio : ergo vulgarisad pu- 
pillarcm matre fupcrftirr, dc voluntatc tcftacoris no 
porrigitur, cum no prxiumatur tcftarorcm vdle ma 
ui afru&c ai thclioncm addcrc, & eam vdle 1 uctuuia 



& legitima filij hxrcdicaccpriuare, cui proprer fola» 
tium fux tnlhcix cJt mcritoconfulenduin. 

Lkctvulgaris contramatrcm ad pupillarcm non 
6 pom'gatur,tamc iuxta hocquxrunt Dociores, fVrru 
racira pupillaris comprchendatur fub exprclla vul» 
gari,licctconrra marrcm rifectum non habcat ? Et in 
hac quxftione tresfunr principales DoCtorum opi» 
niones.Quamm primaeft,quodnon comprchcnda- 
rur.&hancopinioncm tenccglof.in LCcnturio. ft.dc 
vulg. &pupill.fubftit. quam (cquuncuromnes Vltra- 
montani, vtrcrcrtCyn.in 1 i.oppoii.ind.l. precibus, 
& Per.prourrefcrr Bar.in d.l.Ccnturio,num. f .& hic 
cademopinionemicquunturRipain d. I. Ccntuno, 
num. 1 4«& Polit.in tract. fubftit. in maccria vulgaris, 
in fccunda quxftionc fccundi dfecrus , & moucntur 
ifti expluribus. 

Prim6, ii cacicapupillarisfubexprelTa^ulgari m> 
treinmedio cxiftcnre, aprincipio comprchcndcri'- 
tur,fcqucrcrur, quod pcr cam imter excludcretur.cu 
tacici&cxprdTicatlcm ficvirtus. l.cumquid.tT.iicer. 
pet. &exprdlapupilbrismatrcmexcludic d.c.fip»- 
rcr,dc ccftam. in tT.led confcqucns clT falfum.vr fupra 
conclufumfuir, crgo falium cft criam anccccdens. 
Huic rarioni rcfpondctur, qubd tuncrcgula illa pro- 
ccdicquido racitum incft iimpliriter&abfolutc: fc- 
cusverbquando hmiratcineft,proureft incaiuno- 
ftro,quiainclT limitatc^ vr non habeaterTccrum con- 
rra niarrcm.d.l.h.CJeiniric&iiibft.& raciodttquia 
1 lex qux fubaudit hanc tariram pupillarcm ex prcfum 
pra mcnte defuncri , non prxfumit voluntatem de» 
funtfb raillc vdlematrcrn aluchioia filrj hrrctlitatc 
excludcrcd.l.fin. 

Secundo moucntur , fi tarica pupillaris matrcfu- 

Cftirefub exprdla vulgari a principiocorincrctur, 
c iinc rirechi contra matrcm , icquerctur vlrirru 
voluntatem polfe ftarc in fufpenib. icd cdlequens eft 
falfum,Lfin.n r xommun.prxd.crgofal(um cftcriam 
a n tcccdcns.Hti ic rationi reiponderur,nara d. LfLpro- 
cedir in iimphri teftatoris volunrate, qux non poteft 
dle in pcndcnti: fecus vct 6 cft in cafu legali, quia ruc 
datur lufpcniio , vt probacur in L j. §. Ci pcndeac fTad 
Maccdon. (cd nos non loquimur in fimpliri reftaco- 
ris volunrare, led in fubftitutione legah , qur cx con- 
iecrurara mcncc ccftacoris fundatur, &hcincafulc- 
gali, ergorirca cafum noftru permirtirur rahs fufpcn 
ito. Vel (ccundb refcondcrur. Vlrima voluntas no po- 
tcft ftare in fulpenio, e(T vcrura quando agicur dc va- 
lidicace difpo'(ictonisidbcoris,&icaproceditd.l.tin. 
fccusverodT, qtundo agimus rdpcclu cfTechis ieu 
cxequutionis,quia c :i Lx t u s feu cxcquutio ip&us difpo 
firionis , benc poteft ftarc in fufpcnib. Lhxres quado- 
cunquc. (t. deacquir.hxred.Lii n cm o. tl!< L- rcftam. titt. 
& l.h ribi horao.$.cum fcruus. fTdelcg.j.fcdnos in ca 
funoftroagimus de eftccTu fubftiturionis pupillaris 
tacitx,friucct anhabeac dfeciam »cr fubtarioncm 
matris dc mcdio , no autcro dc vahaicate.ergo pocdl 
ftarc in fufpcnfo. 

Tcrrib mouenturperrcx. in L t. in vcrfi. icd li cx- 
trancum. fLdc vulg. &pupilLfubfticvbi probarur, q> 
pupillarisfubfticurio expoftfado poccft reconualc- 
iccrcpatct,quiaibi potdf fubibtucre extranco pupil 
lariccr iibi hxrcdi mibcuco , fttnodo cum adoptaue- 
* ric 
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rit filto pr.tccden te . eeccquod ibi an tcquam fir ado» 
ptio, fcu arrogario, potcft ricri ptipillaris iiibltitutio, 
qux dicitur inualida, cum fubiutuat pupillaritcr illt, 
qucm non lubcbat in potcltatc, licct poftmodum fa- 
cia adoptionc rcconuilcur&t.modo iic. ii vcrum dler, 
pupiUaremiubcxprclIavulgari matrcin niedio exi- 
ftctuccomprehc(U,fcqucrctur,matrcanrefUiumor- 
tuacxpoft faifropupillarcm fuhftirutionem nonre- 
cunualclcciccum ilia pupillahs cx poft facto rccon» 
ualclcat i quarantca ficri non porcrat. d. veili. ied& fi 
cxtrancum. fcd confcqucns cft falfum,d.l.fi. crgo fal- 
lum cft ctiam antcccdcns. Huic rarioiu refpondctur, 
nam in d. vcrf. fcd ii cxtraneum, tcftator cxprefsc fub- 
ilttuit pupillarittr, & viuo tcftatoie fupcruenit lubili 
tas in pcriona pupilli: vnde cum appareat dc volnnu- 
tc tcftatoris a principio, nimirum li cx poft faclo fu- 
perueniente lubilttatc recoualcfcar. at in cafu noftro 
fccus cft.quia niii racira pupill.ins a principio incllcr, 
ncqueincdct ctiam poft mortcm tcftatom.cum cius 
voluntas deficcrct , & per confcqucns cdlarct pra> 
fuinpta lcgis difpoutio fundau in cooicchirau mcs 
te telbtoris . 

Quarto&vlumomoucnturhacratione. Si matre 
inmcdiocxiftcntc, taciu pupillaris fub vulgari cx- 
prcflacomprehendcretur.fcqucrctur acfum condi- 
tionalem antc condiuonis aducntum iu eiledan , vt 
probabo. led confequcns cft falfum. Lcedere dicm. ft. 
dc vcrb.iignif. crgo falfum cft etiam antcccdcns.pro- 
banirconicqticnria, nam quando pupillaris comprc- 
hcndtmr fub vulgari, eft cx pra-fumpn tcftatoris vo- 
lunutc, quulexprzfumitquodfihocidem teftator 
cogitallct.cxprcuilTcr ad cxciuiioncm omtuum vcnie 
tiuro abinteftato,cxccpta matrc.fcdifta prxiumptio 
legisexvoluntatcteftatoris non potcftalicer fchabc- 
re,ni(i quod lex prc, fumat teftatorcm idcm li cogiuf- 
lct.-lixnlc hoc modo, & fi filius mcus in pupdlari era 
tcdcceirerit , & marcrcius hxres nonerit, fubftituo 
Caium.nam li matris mcntioncm non fcciilcc , nun- 
quamfubftiuuus excluderemr. 1'cdiltapupiUariscft 
condirionalts.l.quihberis.lLdc vulg.& pupill.crgo 
antc aduenrum conditionis , & fic antcaquam filius 
in pupillari xtatc dcccdat,& liutcr alircr no adiu h r 
rcdiutc rnoriaf, no datur i cile pupillarii fubftitutics 

Cctetum & huicfubtili rarioni liibriliter iic relpo 
deas. funtdurlcgis prcfumptiones, quarum piiina 
operatur ucitam pupillarcm fub cxprcila vulgari c6- 
prehcdi , & hoc cadem rationc, quia Iex prarliimit te- 
ftarorcmidcm iicogiullctdiipoluiile.AluIcgis prx- 
(iunprio cft, pcr quam concluditur tcftatorcm m du- 
bioadfibj pnpilli harrcdiutcm non fubititutnm, icd 
matrcm admittcre vcUc,prout (upradixi: & hxc fecii 
da pnrfumptio primam toilit rarionceffedhis, fed no 
rarione Comprcncnfionis . & ratioeft , quia rcfpcctu 
comprehcnlionisadhuciilaratio mihrat, tcftatorcm 
idem licogitatlctdilpofuillc & ifta coprchenfto non 
cft inutilis, fcd multtrm opcratur. quia ii matcr antca 
moriatur, vcl li viuat & non adcat , fcd rcpudict.fub- 
ftirutus admittitur, & tunc fccunda prariumpuo non 
fubftulit priiTum etiam rationc ctfcCtus. &rarioelb 
iifaenim fccunda pr cfumprio auferebat primam ca 
de c:.ula,quia lex prxiumcbat potius matrem, quam 
fubiUtutum tcftatorcm adnuttcrc voluiilc, cx qua 
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codudcbatur tcftatorem cogicaiTc matrem vclle fuC* 
cedereccpoirc.vndccutn moriatur, vc! ii viuat& rcv 
pudiet hxrcdiutcm , clarc conftat iftam (ccundam 
prxfumptioncm faltc , & non vcrc primam prxfumr 
ptionem rciccille, qoia li tcftator cogiullct quod ma 
ter proprcr mortem fucccdcrc non pollcr, vel nollet» 
prxfumcretur ipfum voluiljc , fcu (t cx>gitailec difpo* 
luiilc, vt eucnicntccafu pupillaris fubibtutus admit» 
tcrctur.ium proptcraHcdioncm nutris pnefumptic> 
cLLiam hociure, vidcbatur cdIarc.qiicarI'crctio, curo 
incafunoftrocdlcc, conftat cLitc, falsc &non vcri 
iUam pra-fuinprioncm rcicdam ftullc.vndcinfcrtoTt 
vcrum non dfc.nutrc mornia idco admitti iubftitu- 
tum,quia Utb coditionclubfticunis fuu.fcd cadcra* 
cione , quia (ecunda prciumptio nun iutt vcra , & (iC 
vcrcnon fuit fublau primi , quodconilac eaiUis ac- 
cidcntibus, vcl quu. mortuafuir, vcl quianonfuc» 
ceflit.non cnim exprdse confti^ tdutoran rtuircm 
poriusquam fubftitutum (ucccdcrc vcllc: fcd hoccli 
cirur exiii(po(uionelegjs, qux dilpoiirio &legu prx 
liimptio in his caiibus ccllat,& idco iecundapraluni 
ptio ceftat,& prima rcmancr. cx quibus pat ct» matrc 
mortua vcl hxreduateiu rcpudiantc, iubftitutumaci 
pupilli lucrcditatem adinitti , cxprim.a pr.riutnptto- 
ne, eii.i cft , qubd ii tcftator hunccanim cogiuilet , 
idcm difpohiiiicr , & non ex eo quod iub cdndirione 
ftr fubftitutus. & hac rdponlio li bcnr coniidcrctur, 
fubrilitcr rcmouct fupccius ittbulc fuadamcntum. 

Sccunda cft opinio iupcrion coritracia^icihcec» 
quod criam matrc fupcritirc fub vulgon dcprdla, t a- 
nu pupiUaris comprchcndatur,hcctiJneecTc<ftu.cl£ 
hanc opinioncm tcncnt Bat to. Alcvan. laf.Sod. Lan» 
francus dc Oriano,LanccUottus,Galiaula, & ah j 1 )o- 
t to. communiccr in 1. Ccnrurio- rT. de vulg. &pupilL 
Barto.C>n. Ang.Aibcri.Paii.de CaiVro, Alcxan.Corn. 
]af.&alq commumtcr,in d.l.precibu^ Pcc.de Ancb< 
rano, &Imola, in cRainutius, extradetcftam. Bald. 
& Pet.dc Ancharano in cap.li patcr,dc tcftara.in 6.66 
ha*cdtcommunis& rcccpuScnbcnuurafententia. 

Moucntur pcr tex. ind. Lfin.Odcinfticuc& lub* 
ftitut.vbi probarur,quodlubftirumsextaciupupiila 
riadmimtur.qiundu marci anrc tilnim dcccdit. mo 
do lic.Si i pnncipio non ComprehendcreniT pupiUa- 
ris.non pollct pollmorlum nutremortua conualc- 
fccrctumquiaca, quar abiniuo funtihatiha, nacht 
tcmporis non conualdcunt. Lqua* ab inicicdf.de reg. 
iur.mm ctiam quia cum tempus teftatnenti Infpidc* 
dumlir.l.liir.i.tldcauro,&arg. Icgato. (iaprinapio 
non comprclicndcretur, non tempustdfamenti, fed 
morris matris coniiderarctur» quodcft faHum,vri 
dixi . Corroboratur hxc iuductiocxmenieAreti.in 
d.l.Cci.tuno . quuli icllator proprcrmatris exiftcn* 
tiam a principio om t li t Ic r pcni t us fu bfticuere pupiUa 
ritcr, irapo(IibileciIet« quodmorruo rcftatote, lub- 
ftitutio, quxniinquamfuitabco fadu,orirecurdo 
nouoaliqtiocafu.cum vlrima teitatoris voluncas ri- 
uiacur mortal.cum lucftatus, in finc. ff de donar.in- 
ccr vir. &vxor. 1.+. fTloca. &noratnrinLccntefimis. 
^.fin.rTdc vcrbo. obltg. fed hoc dc ralfara, curn li mi- 
cer pxxmoriatur, fubfiitutus (ucccdat cxudupu- 
piUari . d. 1. fin. crgo falfum cft ctiam diccrc a pri nci- 
pio cacitam pupuurciii iiib exprdla vuigari, cuam 
> rnatrc 
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matrc fuperftite , non comprchcndi. Huic lcgi ita in- 
chict f , (cu fupcrioribus inductionibus rdponderun 
nam fupradicla omnia proccdunt , qtundo fumus ira 
Cognolcendo , quid teltatoris voluntas comprchcn- 
dat.vcl an cius tulpofitio valc.it: (ccus vcro,qn fumus 
in intcrprctationclcgis, prxfuppofito,quod tcftator 
minimcaliquiddifpofucrit,quia tuncnon cftquid 
rcptignct , quarc lcx non pollitquid faccrc poll tefta- 
mcntum, imo ctiam po!t mortcm tcftaroris , argum. 
I. Tirius. f Lticius. fC dc Iibcr. & pofthum. facit E talc 
padhim. $.fi n. ff. dc pa&. fcd nos in cafu noftro , non 
iumus in difpolitionc rcftaroris, (cd in inrcrprcra- 
tionelegis: nam idco pupillaris fubcxprcfla vulgari 
comprchcndirur, non quia tclbror itai pnncipio dc 
ea f cnfcrir, (ed quia li dc tali cafu cogirallcr, ldcm di- 
fpofuilTcr.d.l.iam hociure,&ibi hoc Doct commu- 
nitertradunt, &fic hoc cftcxlcgis inrerprcratione. 
£rgo poft rdbmenrum & criam poft teftaroris mor- 
tcm tacirapupillarislocum habcrcporeft,idcftcom- 
prehcndi lub cxprdla vulgarr. 

Tertia & vlrima cft opinio , qux fub federc dilHn- 
ctionis conatur has opinioncsconcordarc: namaut 
matcr pupillo fuccedit , & mncdicendum cft , nullo 
modo tacitam pupillarem fub cxprella vulgan com- 
prehcndi : aut non fucccdit, & tunc concludendurn 
cft , camcciama principio fubcxprella vulgari con- 
tincri,&fic,anaprincipiocomprcIicndatur, ncc ne, 
afucuro cuentu pcndet.&hanc opinionem tcncnc 
Bald.in d.l. fin.Cdc i n 1 1 1 1.& fublbt.Salyc in d.Lpreci- 
bus,& Soci.in d.Lj.& d.LCcnruno. rT.eod.& moucn- 
cur ifti ex duobus. 

Prim6 , (i verum cflec, quod quando matcr pupil- 

10 fuceedir , pupillaris a principio fub exprella vulga- 
ri conrincrctur,(cqucrcrur,fcgem fruftra & incaf- 
fum interprcrari pupillarem a pnncipio indudi, 
cum illa ninil operaretor . fed confcqucns cft falfum, 
legesautem non folcnt rcmcdia fupcrrluoinuenirc. 
I. dominus cdbmenco. rf. dccondidt. indeb. &1. pri- 
ma. $.dixcnt aliquid.rT.dc pubL crgo falfum eft etiam 
anteccdcns.Cc/erum hxc ratio non obltat , quia li id 
elTcr infpiciendum,quod cucnirc poflct, pupilla- 
ris fub vulgari non comprehenderetur , cciam macre 
in mcdio noncxiftentc,quu pofletcafusmortispu- 
pilli non cuenirc, velcucnireviucnceceftarorc, quo 
cafu pupillaris locuin haberc nonpo(Ict,& tamcn 
hocnon obftanrc indifcinctcaprinripio incft. dicta 
I. iam hoc iure. & (ic pupillaris inclt a prinripio, ecia 

11 poftmodum illalocuin non habeat, &ica difpo- 
fitumcftaiurc,& non cftfupcrtfua difpolirio, quia 
quodlocurn habeat cafus cucnirc potclt, &(ichoc 
rcfpcCcu racira pupillaris , fub cxprcila vulgari com- 
prchcnditur. 

Secund6 & vltim6 mouenrur hoc argumcnto a 
fimili : nam inrer inftitutos habct locum uis accro 
fcendi , quod cft quxdam vulgarisrarica fubftitutio 
legalis.1. li Titio & Meuio.J Iulunus, & ibi glof. tV.dc 
lcg. l.quxquidem tariu fubftiturio, feu ius accrc- 
iccndi,ccn(eriirfublara per darioncm vulgarisfub- 
fticuti.l. penulc. fT.de iniufto, cupco cdbmcn.& ca. 
men fubfticucononaccepcantc,Iocumlubctilla ta- 
cita fubftinttio lcgalis. l.quidam tcftamcnto Procu- 
lum.rf.codcm,dc vulga.&pupill. fubftit.crgoifimi- 



liira dicendum eft, qu6d macre noh fucccdcrire 1 
principioracira pupillarisinclufadicatur. Vcrutn& 
hxc ratio non obftat , quia racira fubftiturio iuris ac- 
crcfccndi a principio indr, ncc limpliciccr tollimr 
pcrvulgarcm fubltitucioncm , fed itadcmum li ha- 
beccrfectum vulgaris fubftmitio.i. fccunda. (i duo. 
rT.dc bono. pollell." fccundum rabul. ni(i in dicta I. po 
nulr. proprer rarionem, quam ibi Barro. arfcrt : & fic 
non c(t vcrum , an ius accrcfccndi locum habcat a 
principio a futuro cucntu pendcrc, cum a princi- 
pio in(tt.& hoc modo conliderando patet, limile 
iftudnon obftare,fcd uno potius contrariam opi- 
nioncm probare. 

Ex fupradictisconftat, quodomncsantcdicbropi 
nioncs difpucando defcndi poiluiit . Ego vcro vnacu 
Polito in tr.icti. fubftit. in maccru vulgaris, in fccun- 
daquxftionc fccundi dfcctus, licdiccrcm, quod ma. 
crecxiftenceinmcdio, nullomodo tacita ptipillaris 
iub cxprclla vulgari continearur: fed ti nutcr moria- 
tur, runc&nonaprincipio comprehcndatur cxlc- 
gisdifpofitionc. Etmoucor ad ltadiccndum hacra- 
tionc. Lcxinterprctatur rariram pupillarcm lubcx- 

f)rcila vulgari contincri e.t ratione, quia ii tcllacot 
tunccafum cogitadct, ulcm verifuniiircrdifpofuif- 
lcr.dicta Liam hoc uirc. fcd hxc racio ccilac macrc in 
mcdiocxiftcncc .tumpropccr macrcm qur cxcludu 
tacitam pupillarcm , tum cciam quia infcliccm il- 
luin morcis cafum ipfius macris, qui cxpcdbari non 
dcbcr, lcxnonconfidcrar.ergo cdlarc dcbetctiatn 
difpoficiodictcLiam hociurc . Confirmatur h.rc i a- 
tio pcr tcxcum in d.Lfi.nam ibi cexrus, an fubexprcf- 
(a vulgari comprchcndarur racira pupillaris,dirit dlo 
voluntatisquxftionem : &ideoopinabaturPapioia- 
nus, cundem tdlatorem \*olui(Ic,poftliumonaio& 
impubcrc dcfuncto, macrcmmagis ad cius vcnirc 
fucccllionem, quam fubfticutum,&illam Papinuni 
fcntentiam Impcrator rdccando difponit iiibftitu- 
tioncmquidcmin huiufinodi cafu,vbi pofthumus 
natus adhucimpubes viuamacrcdccdlcrit,rc(puen- 
dam dle . Modo lic. vidcs cx hac Impcratoris dcciiio- 
ne, quod tacua pupillaris matre iupcrditc rcfpuicur, 
&hocproprcr prxfumpram teftatoris volunracem, 
qui magis matrem.quam fubftitutum ad filij (ogj 
cefllonem ex lcgis intetprctationc admittere cura- 
uic crgo (i matrc iupcrfti tc concra taci tum pupillari- 
ter fubftitunim lex interprerarur prxfumptam to 
ftatorisvoIunrarcm,impo(Tibi(ccft , quod racirapu- 
pillaris in noftra quxftionc aprincipio fubexprcfla 
vulgaricontinearur. Confirmaturfupradicla noltra 
ratio hac alia coniiderationc : nam auc vis quod tacL- 
ta pupillaris contineatur a principio purc,aut fub 
cotiditionc : (ipurc,& hocnon potcftllarc.cum in 
conrrarium lcx intcrpretctur prxfumptam tcftato- 
risvoluntatcm: lifubconditione, idcll fi nupillusin 
pupillarixtatc dccdlcrit: &limatcr tcmporc mor- 
tispupilli non iupcrlit.&tunc aiueqtiam aducniar 
conditio, cum antea non conlidcrctur prxlumnta 
tdbtoris voluntas, raciu pupillaris non potelt k 
principio contineri, ncque comprchcndi lub cv 
prclLi vulgari, cumautcaducntum conditionisnon 
dicanir indle,argumcn.l.ccdere dicm. rT.dcvcrlv>- 
rum fignifica. ikaon cntiumnullcfuut pattcs l.cius, 

I qui 
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cjni in proninria.fT.fi cer.pcr. icd fi matcr prxmoria- 
tur,qu6d tunc, &nonaprinripio cxprcila vulgans 
ftdracitam ptipillarcm porrigacur.Probaturhaera- 
tionc.co tcmporc ncccllc dtquodcxprciu vtilgans 
ad tacitam pupillarcm porriganir,quolcxintrrpre- 
tarur prxfumptam tcltatoris voluntatcm.cum hxc 
diipotitio nonrcgiilcruriiili aconicchuau volunta- 
tc difponentis: qualitasemm lunda vcrbo, licbct in- 
rclligi fccundum tcmpus vcrbi.Lindclittis.$. licxtra- 
neus.if.de rroxaL acho. icd Icx intcrprctatur prxium- 
ptam tcltatoris voluntatcm co tcmporcquo matcr 
priordcccdic. cum tunc tarirefubiticuius admitta- 
ttir.d.l.fin. cigo corcmporcvulgariscxprcllaadcaci* 
tam pupillarcm porrigicur.& hoc dt fi diligcntcr 
conliderctur, quod voluit diccrc Impcrator m d.Lri. 
dum dicit. Tunc autcm tantummodo fubfticucio- 
ncm admitrimus, cum poithumus minimc cditus 
fucrit .velpoltciusparriim matcrpriordcccllcnt.& 
quod lcx lianc tcliatoris voluntatem polt tcltamcn- 
tum, ac ctiam poft tcltatoris mortcm uitcrprctari 
pofiltnon cft dubium , prout fupra in rcfponlionc 
primifundamcnu fccundx opinionisdixi. &ex hac 
rcfolutione comprobatur illa opimo.q, licuc lubfticu 
tus ex tacira pupillari admittitur mortua matrc.d.l.fi. 
eodcmodoli matcrrcnunciarctutrifuo fubltitutui 
tdmittcrccur: quia paria fimt q» matcr cxcludatur 
mortc.vcl rcnanaatione. I.Iccunda.$.fed ti lint fui.rf. 
id Tertu!.& ita tcncc Barto.in LCcntuno.numcro 6. 
rT.dc vulg. & pupilL liibftit. qucm ibi fcquuntur Ang. 
Alcxan.Bald. Raphad.laf Soci. & Ripa, BaId.Pau.de 
Caftro, Alcxan. lafi & Dcc. in d.l.prccibus . & hxc cft 
communis optnio. 

Ex fupcrioribus lubes, communem cflcopinio- 
nem,tquod tadtapupiliaris contenca ln cxprciia vul- 
gari non cxcludu matretn pupilIi.Hxcigitur condu- 
fioampliatur pluribus modis , &primo , vt proccdac 
ctiamin macre tcitatoris, atua patcrna iplius pupilli, 
prout tcncnt Barto.colum.pcnuh.ad fi.Alcia. nume- 
ro 17. Iafnumero f ). Soci. numcro i+. Alcxan. nu- 
nicro $ i.&Rip.i, numcro.48.1n Lmoribus.rT.de vul- 
ga.& pupilLfiibilit. & communis & rcccpta Scriben- 
tium lenccntia.acetiam vera, vtinfra probabo, hccc 
comrarium ceneanc Fulg.in d.l.preribus,& RaphXu 
ma.in d.l.iam hociurc. 

Secundoamplurtuyfvtidcm pcoccdatin auia ma- 
terna, & hxc cft communis opinio,quam tcncnt 
Barto.numcro ; t . Alcxan.numero j i.Iaf. numc.j t. 
Soci.numero 14. Alcia. numcro j7.Ripanume.4S. 
& Imolain dicu I. ptedbus. Ange.Giiihcl. dc Cun.& 
ali) communiccr in d. I.prccibus . Imola in c. Rainu- 
tius,ininareria pupilLiubftiruc.cxtra dcteftam. Za- 
fius in tract. fubftit. in inatcria pupill. numcro 16. & 
Polic. in rract. fubitit. inmarcru vuigaris, in quinta 
dedarationefeCundiefidShis, &hxc cft vcra, bcni- 
gnior & communis opinio,liccc Fulg. & Raphad Cu 
ma. in lu pt adictis lods concrarium ceneant. Ec iftc 
dux ampliationcs probanrurlus racionibus.&pri- 
mo.fi tacitapupillans fubftirutio noncxdudit ma- 
trcm , crgo neque ctiam exchidic auiam , tam ma- 
tcrnam.quam paternam. probatur confcqucnba, 
quialcxfcu ftatucumloqucnsinmatrc fcuinpatrc, 
extendituradauu,fcuauu.itaprobatur inl.z.Jjii ma 
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rcr,iun<fto vcrficu. quud 11 nepottbus. tHa.il Tcrrull.& 
m Liulta.ft.de vcrbo. ligniticatio. & ita CcncntBaldi 
in LNclcnnius , pcr lllum tcx. ri.de ncg. geft. Barto.ia 
l.li quis fuus. ft. de iurc dchbcr. & in L libcrorum , ia 
vltimaquxitionarfdcvcrbo.lignific. &Bald.in Lla- 
mus,in hncpnnc. C.dcinoftic.tcltamcn.&inl.quocl 
vcro concra. rt.de 11. & in maccria fauorabili fit cxtcn- 
liodcauia maccrnaad patcrnam. dicraLNcicnnius. 
Ncc obttat ii dixcris, quod tum igaturdclubucrtcn» 
da pupiilan iubflitutioiic , qux ctt tclbmcntum ri lij» 
fumus in odioiis.Lvcl negarc.ft.qucmad.teftam. apcr. 
&inodiolislcx loqucns dc patrevclmatrc, nonha- 
bct loctim 111 auo & auia. Lfic citcnicc. ft.de a*l alrc-r.ee 
Llcx lul ) hoccapitc. rf.de ritu nupt.Quia rcfpondc- 
tur , quod odioliim ctt non oblcruarc teliamentum, 
quatcnus porrigatur voluntas tcftatoris : Icd rauora- 
bilc cft non intcrprctari tellaincntum conira mcnte 
dcfuncti.l.lt quis hxrcdcm. C deinllit. &fubft. vnde 
cumtacica pupillans non cxdudat initrem cxprx- 
lumpta tcftatoris volunutc, dicitur clic lioc fauora- 
bilc,& non odiofum. 

Sccundo probatur.quiaparcft priuilcgium ma- 
tris,& auix, auth. matn & atux. C. quando muLcut. 
olHc. fungi potclL& probatur in Auth.vthc. matn & 
auix.in prin. crgo lictit matcr cxdudic cadtum pupil 
iarcmfublbcucuin,itactiam& auix 

Tcrtio & vltimo probatur . Ibi cadcm eft iuris di- 
fpoiitio.vbi eadc militac racio.Liilud. ftad leg. Aquil. 
& LaTicio, dc vcrborum obligatio. cum vulg.Ied ra- 
tio luctuoft hxrcditatis , qux cxprcilaclt in d.Lfina. 
pcr qtum maccr cxcludic cacitam pupillarein iub- 
iticutioncm, mditat ctiam in auu, tam matcrna, 
quampatcrru, cum hxrcditas pupilli litira dcbita 
auix patcrnx , ficut matcrnx , auth. dcfuncto . C. ad 
Tcrtuil. & cum hxrcditas dclccndcntium dicatur 
icmper luctttola quo ad aiccndentcs, 1. rin. C. com- 
mun.de fiicccif.& Inltitut.ad TertolLtn finc: crgoj 
nnlitarc debcc cadcm uiris difpoiiuo,& idco licut 
ucitapupiiiaris non lndudirunn exprctla vulgari ad 
excluiioncm matris,uactiam inclmh non debccad 
cxdulioncm tam aui.r matcrnx,quampaternx: & 
cx hoc fundamenco clicitur racio diftcrcncix incer 
tacitam vulgarcm , qux cxcludicmatrem pupilh, fed 
non macrcm ccltatoris: &incer cacitam pupillarem» 
qux non exdudi t matrcm teftatoris , quu hxredicas 
teftacoris noncft inaliquo debica macri pupilli, Sc 
idcopcr tacitam vulgarcm cxcluditur : Icd lurrciiicas 
pupuh clt ita dcbita auix paccrnx , licuc matcrnx. 
d. authen. dcfuncto . vndc iicuc pcr ucium pupUJa- 
rcm non e\cluditur auia matcrna , lta non cxcludi- 
tur auia paterna. Ec quod dictum eft in auia , pro- 
Cedit etiaai in auia tcftacoris,& ftc in proauia, it» 
in limiliconiuluit Corncin coniiUo vigclimo, in fc- 
cundo volumine. ^ • 

Ec contra iupradidas rcfoluctones non obftat 
primo rcx.in Llcciida. Cdc bon.matcr. qui ccxtus cri- 
pliciccrinducirur, &primo: nam ibi fccundum BaL 
probacur, quodquamio lex dcrogar iuri alccrius,no- 
inine hli) , non contmctur nepos: & nominc matris, 
noncontineturauu.fcdli tncaiu noltro appellatio- 
nc macris vcniret ama, dcrogarecur mri iubfticuti 
pupiilaris taciti . crgo nc taJc abliirdu fcquatur , cort- 

dudcn. 
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dudendum eft appdlacione inatns auiam non conti- 
nen • t Lcc prima induccio non obftat: quu proccdir, 
quando tradtttur de priuatione iurisquzfiri.& iu lo 
loquitur d.L 1. fecus vero, quandoagitur depriuado- 
ne uiru quzrcndi, prou t nos loquimur , quu tunc n» 
fauorabtlibus > quoddicirurdc matrccxtendirur ad 
•uiam, Bar.in d.Uibcrorum,in vltimaquxftionc, Sc- 
cu ndo ifte cexnts induci tur per IaLhoc modo: nam iti 
dd.a.nonagicurde exdudendoiurcm rorum: tbi.ru 
parervelauus tblum cxcludicura proprieutc , & ha- 
bct intcgrum frudum . cum crgo tbi non agirurdc 
priuarionc iurisirt rotum, fcd pro parrc^ppcliationc 
matris, non venitauia. ergo muJto minus in cafuno- 
ftro , vbi aqirur dc priuando fubftitutum in lotum. 
Tcrtm&vlriru6indudturifte tcxcus.ibi enimagitur 
deluCToicgali,quodacquiriturcxdiipoiltionelcgis: 
<cd in qucltionc noftn loquitur de co, quod acquirt* 
tur cxdilpoliuone ccfraroris, coniecrurara tamen i le 
gcfed forrius cftilludquod agirur cxdifpofirione ho 
minis,quam quod agirur exdtipo(ihonc legis. Li.$.j. 
& ibi Bar.iunCto fpen.ff.de leg.przftan. Ergo licut in 
d.Li-appellatione marris, auia non conrinctur:ira ra- 
tomagts dicendu eftinquzftione noftra. Vcrum his 
duabus wductionibus refpondetur,nam in d.l. i.li ap 
pcllationc patns vcl matris, contincrcf auus vcl auia. 
agercrur de cxdudendo ipfum auum vd auiam, & lie 
ibi elicc damnofum auix: fcd in cafu noftro, quodap 
pdlationemarris vcniatauia, non eftpriuarcauiam, 
fcd tcrnum fubftitutu : imo eft faccre, quod auia ad- 
n)iturur,&(ichoceftfauorabilc:crgoin cafu noftro 
«ppcMarione marris,auu vcnire debcr.Prercrea d.1. i. 
jrdpondetur, q>im6probactorumcontrarium. lln. 

Ceo.de bon.mat. loqucns in macrc non habuilfct 
locaminauia&proauu, iniuftafuructcxrclio.dLi. 
icdquia habcbat locum, idco ad toUendum fcrupulo 
iam dubitationcm faCtt fuir exrenfio ad d.l. 1 . 

Non obftat ctiam fccundo & vltimo, alijs omifTis, 
ha*c alia ratio, nam non permittitur extenlio lcgis de 
vna pcrfona ad aliam . L il vcr6.$. dcviro. ff.foluto 
rnacr. ergo inquzftionenoftra icx loqucns in matre, 
non extenduadauiam. quiarefp6dctur,qu6dlcxn6 
debet extcndi ad aUos cafus, & dc vna pcr fo na ad alu 
etiam eandcm rationem habcnres,quando lcx cft con 
tra ius commune, & ita procedit d. jj.de viro.fcd iftutt 
quod cadu pupiUaris non exdudac matrem, non eft 
contraius com:nune,vtdidtBarc.in d.l.moribus,nu> 
mero i4.vclfieftcxorbitansaiurecommuni, prouc 
icnct Alcxan.tn d.Lmoribus,num. t t .adhuc pcrmit- 
riturexrendo, quiain exorbicantibus non ficcxccn- 
iio,nili in fauorabilibus. Doct.in I.(i confttntcff.fblt» 
to macnm.fed fauorabileeft.marrcm non cxdudi ab 
hxrcdiurc hlij: ergo lex ioquens in matrc, extenditur 
criamadauiam. 

Tcrrio ampliatur , vtprocedar cria inpacre ipfiut 
9 pupiUi: f nam li ncpoci ex BUo cmandparo fubftuui 
vulgariter, ea tacin pupiUaris fub ea vulgari contcn- 
ra,patrem pupilli non exduder, & iu tencnt Bart.nu- 
n»c. ; 4. AIex.num.) o.Soci. num. 1 j. Iaf fub nurrwt x. 
in verli. fuccdiWquxricRjpa,num. 47. & Arctin 
d.l.moribus. Safycct.& Pau. deCaftro in d.Lfin. C.de 
inftic& fubftic. Guilid. de Cun. tn d.Lprcdbus. GuiL 
Bcncdicm d.cRatnutius , extra de tdtuncn. Iroo» in 



cLl prcdbus ,& in d.c.Ramutius , & Safyc in l.li tclta- 
mcnto.Cdc impub.& alris fubftic& hxc eft commu 
nis&rcccpuScribcntium fencccuac eriammitior, 
prout diat Alcia.m d.l.monbus,num. j 6. Uccc corra- 
rium tcneantin puncco iucisipfeAldacibi,&Cum. 
in d.Liam hoc turc, & Fulgof m d. 1. prccibus. & hzc 
eftcommunisopinio, &probacurhisratk>nibus, & 
prirao. Tadupupillausnon cxdudit matrcm, tum 
quianon cft vcrilunilc tcftacorcm vdlcprzferrccx- 
trancu iu (iibftitutioncipliuspupilU , & matre exdu- 
dcrca lucruofafubftonc tilij pupilli.Lfi. CAc mlti r-.ic 
& lubftituc rum ctiam quia. cum hxrcditas ril 1 j dcbi 
u iic matri, & ldco li prxrercarur matcr , habec quc- 
tclam, non cft vcrilimilc Icgem pcr liura inrcrpren- 
rioncm e\cludcrc macrcm a qucrcla & ab hxrcdince 
nli),(i ceftator eam no exdudtt cxprdse. fed liz racio- 
ncs locum habenc eriam in pacrc, cum hzrcditas de- 
icendcntiumdicatur fempcr lucruofa quoadaiccn- 
<lentcs.(LLfi. C. communde lucccll'& cum patri ctia 
debita cllc dicatur herediras filij, ergo milirare etiam 
dcbctcadcm iunsdifpolitio.l.furiolo. it dccurat.fu- 
r-io. & idco licut tacita pupillaris non excludit uu:ic, 
iu ctiam non dcbct exdudere patrcm. Et pcr hocar- 
gumcnrum remouerur,dumdiccbatur, lcgcm loquc 
rcm in fccminis, non habcrelocum in malculis. Lpc- 
nulcrl.vt in polIc(T.'legac quia non habct locum , vbi 
in vtroquc: idcftramin maicuUs quam in ftcmiiiis, 
cadcm militat ratio, prout eft in calfu nodro . ita pro- 
bat tcxtusinLgcncralirer, in pnnc. Cdcfccun.nupc 
Itcm rcmouctur lllud aluul , dum contra fupradicla 
communcmopinioncmadducebacur, quod incxor- 
bitantibusnontitdcvna pcrfona adalum exteniio. 
l.fi vcr6. $.de viro. fT.foluto matrim. vndccum, quod 
tacita pupillaris non cxcludatmatrem.litexotbitans 
aiurccoramuni, quiacftcontraius, quocauctur.q» 
non habcatlocum caula intc(lati,donecpotcftclle 
locus fubftitutioni.Lquamdiu. ffde acquiren. hzrcd. 
Ergoincalunoftrolcx loqucns in matre, non habet 
locum in patrc. quia refpodcturprimo, qu6d fupra- 
dicu propolitio non iubet locum in fauorabilibus 
&ineandcm rationem habcnribus. I. Ius folis. Cde 
reuocan. donac & Dod. in d.L(i conftante. Sccundo 
& vltim6 rcfpondctur.In vulgari cxpreliacontinctur 
cacita pupiUaris pcr prcl umptioncm & extcniionem 
legis, quam exccniioncm non faccrc, non cft concra 
ius, imo fecundum ius.l.commodimW.fLdc libcr.& 
pofthum. vndcLiam hoc iurc, quz fadciftamcxccn- 
iionem bcnccxorbittC.ergo eft (irideintcrpreranda. 
vc fciUcet non fiat cxtcnlio contra pacrcm, & (ic regu 
ladicri $.dc viro.rctorquctur. 

Sccundo & vlrimo probatur hac ratione.Tadca pu 
pillaris fiib cxprefla vulgari continctur, cx lcgis dilpo 
litione fundatt in prcfurapca (eftatoris volunnce.d.1. 
ia hoc iurcfed in quzftionc noftra adelf cotraria prc 
lumpta tcftatoris volutas, cu n6 fit vet ifimile tcflaco- 
rc alicna fobolc f ux voluille przfcrri. Lcu acutillimi. 
Cde fidcic 1. gcnerali tcr. de in fli & fu bft.& I. cu au us. 
fT.de cond.& demonfL crgo in queftione noftra cotra 
patrcmno interprctatur lcxtadttmpupillaremfub 
exprefla vulgari conrineri, & pcr hac rationcm rcmo 
uetur illud fundameru, du dicebatur, q> licut tcftator 
«xdudit filiijaporcionc hztcditacis ipliusccftatons 
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pcr fubftitucionem vulgarcm exprelTam , ira viderur 
amaiori,vclfalrcm cadcm ratione,quod mcnsfua 
fucrir cxdudcrcipfum ab hxrcditatc ipfius ncpotis 
impubcris, quia hoc rcmouctur pcr (bpradicram r.i- 
tioncm, ac ctiam quia non cft cadcm rario in porrio- 
ncdclauipli nepuripcrauum>& in hcrcdirateiplius 
pupilli,quia lixrcdiuspupilU cftdebiuparri,& in il- 
la faJtemdcbct habcrclcgitirnam.Lnam&fi parcnti- 
bus.fKde inofric tdfam. icd illa portio rehcfca ncpoti 
non crat dcbita patri ncpotis, attcnto quod in illa po 
tuilTct cxtrancum i nfhruere,& idco noiui t lcx pcr iiii 
inrcrprcrarjoncm excludere patrcm ab heredirarc pu 
pilJi, & ralis argumcnurio dc hcrcdiratc rcf raroris ad 
harrcdiuccm pupiUi magisdcbium,non clt lumcics, 
probatur in d.l.hn. 

Ha-cfupradiCraconmiunis ampliarionon procc- 
dir, quando pircr impubcns fuillcra rcltatorc, & (ic 
abauo impuberis mala mcnrc cxhcicdarus, prour rc- 
ncrGiul.dcCun.ind.l.prccibus, qucm fcquiturSalv. 
in rLLlireftamcnro, & Alcx.in d.l.moribus.&moucn 
turarg.v c\h.Trcdatos, Authen.de hxred. & Faicid. 
& 1. li patronus. $. ii quis non mala mcnte . rT. dc bo- 
nislibcr. 

Quarto& vlrimoampUarur, vrproccdarcriam iri 
i o frarrc ipfius pupilli . f Vcruin ru pro rcfolurionc hu- 
iusamptiationis cxmentc Docrorum hos confidera 
cafus.Er primus cft, qh frarcr cft vtrinq; coriiunCrus, 
vclex latcre parris ucum , &cxtrancusclt limplicitcr 
fubftiturus vult;aritcrpupillo.&in hoc ca(u omifla 
difputationcconcludcndum cft, tacitam pupdlarcm 
fubjtirutioncm fratrcm cxcludcrc , & ita tcncnt Bar. 
num. $ fi.Imola, Iafjjum. * 4-& SoctlMil j.in d.lmo- 
ribus.& Saly.in Lfi.in h. Cde inftir. & fubft.& hxc eft 
coisopinio, quam cofiilcndofcqtiunuirSoci.incon- 
lil.149.voL 1. & Corn. in confil.17 <>. in j.vol. &pro- 
barurhacrationc: qiliaii patcrcxcluhtproprium (i- 
liumabhcrcditarc fua, coniccturandum cft, quod 
cumcquidcm cxclucicre volucrirab hxrediute fra- 
tris (ibi minusdcbita.Lfcripto. ff.vndcliben. &cum 
iure cautum non rcpcriatur , quod frarcrpupilliex- 
dudar tacirum pupillanrcr fubftitutum, nos non dc- 
bcmusdctcrminarc: crubcfcimus cnim finelcgelr» 
qui. $. confidercmus , Aurhen. dc rricnre & femi(I.& 

3uodper legem flatuitur in matrc, non dcbercxtcn- 
i ad fratrem pupilli, cum non fit cadcm rano 111 fra- 
trc.prout in marrc. I. fin.Cde inrcr. matr. nam idco 
fubftitutuscxtacita pupillari non cxcludit matrcm, 
eoquiahxrcditasfilij dicitur luCtuofamatri. d.Lfin. 
Cdcinftit. &fub(tir. &quiahxreditas filij matri do- 
bira ciTedicitur, quod lecuseft in frarrc, quia hxrcdi 
ras fratris non eli luctuoia fratri. Lcum oporrer, in 
prm.in verbo,ad fratrcs iuos,quod qrauius.C.de bo- 
nis qux libcr. & ibi Glof. &ncquc (ibi debita cllir di- 
cirur. Lfrarrcs. C dc inoflic rcftam. & hinc eft q uod, 
(cumlixredirasreftacorisnoniirdebiu matri ipfius 
pupilli , ) taci ta vulgaris cxcludi t marrcm , vr cft Gloll 
communitcrapprobarain Lfi.in h. C.dcinftir.& fub- 
ftit u t.& per hanc di rTcrcnrix rationcm rcmouetu r il- 
lud, quoddiccbac Aicx. in d.l.moribus , ntimero $ 1. 
quod no cft pr.Tfumendtim, tcftatorcm voluillc prx- 
poncrc fobolcm cxrrancam proprif, per rationem 
ccncraicm d. L cum acurillimi , qux ampliat dictum 
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liiius legis, iuxra l.rcgula. $. fcd & fi quis. rT. dc iur.&r 
t >. . 1 1 ignor. & ibi Bacc Quia rdpondctur, quod iicuC: 
priuauit frarrem, iilium ipiius tcftaroris , per cxprc£ 
fam vulgarem ca porrionc hxrediutis propric , qua? 
hbidcbita noncrat: ica cadcm rarione prxfijmcn- 
dumcft, quodeum priuarc volucrit harrcdiutcfra- 
ttis, qux ipii frarri dcbicanon crat: nam tclutor in 
hac partc harrcdiutis, in qua vulgarirer lubl H tui t.ina 
gis prardtlcxit llibihcucum.quain fratrcm pupilU, ip» 
iius tcllatoris riliiiirucrgo vcritimdcnoncftper iftu- 
frarrcm pupilli tcftatorcm vellc cxcludcre iubftitu- 
tum magis dilccium , argum. l.Publius.f.j. ff.de con- 
dtr.& dcinonftrar. &per hoc rcmouccur ctiam pra^ 
fumptio cLLcum aciitilTimi.Nccobftac LpcnuL Cde 
unpub.&alijsfubftic quiaibi (iibfticuriofacTacrar, 
ii vtcrqucimpubcrcsdeccllcrmc. &idcofialtertan- 
tum dcccdar.nonadmittuurlnbftiturus, quiapr.rkt 
micurcogiullc paucm ,pnnv) rilui deceaentcfra- 
rrcm fuumincius portioncm lucccdcrc. non enim 
aitcro dcccdcntc tanrumvcrifiLatadicitur tllacondi 
tio, li vtcrquc lmpubcrcs dcc cllcrint : quod iecus eft 
incalunoftro, in quo vulgaris lubflitutionis condt- 
tiovcriricauriiit,&patrcnipr.rkimitur magis diU- 
gcrc fubitituttim, quam frarrcm pupilL, prout fupra 
duu.& proptcrea cgo non rcccdo a communi opinio- 
nc, licet contrarium tcncant Alcxaa. nurocro j x. 8c 
Ripa , numcro 49. ind.Lmoribus.&Polit.in tra&a. 
fubli.iitir,ininateriavulgaris,in 6.dccIararioncfccun 
di cliccr;is . Et hxc conclufio tanto magis procedirin 
frane teftatoris, cuin illi hxrcdiras pupilli non iic dc- 
bitaL j.f j.rl".dclcg.pr5lian.Bar.& lafan di.rooribus. 
& Poliun dicto tract.fubft.in motcria vulgar& ia fcx 
udcclaracionc fecundi crTcccus. 
1 1 Sccuncius cafus cil , f quando rratcr eft vrrinque 
coniunctus.vclcx larcrcpacriscanrum, &'fubftitutio 
vulgariscft faclaiu fautircm fratris , cui fccupluri- 
ma lcg.ua & noluit lilum oncribus hxrcdiurijsim- 
plicace* & in hoccafu coucludcndumeft, pcr taci- 
um pupillarcm lubftiturioncm fratrem non cxclu- 
di, & ua tcncn r Bai to. Alcxan. IafSoci. & Ripa in d.L 
moribus.& Salycin d.l.fin. Cdc inftitut.& iubiiituc 
& hxc clf communis opinio.quc probatur hac ratio- 
nclndubio prxfumitur tclTatorem vcllc prxferri po 
ritis fobolcm luam.quam cxrraneam. cLLcuro acutif> 
iimi. C. de hdcicotr.raill. nam in dubio prxiurnitur 
cogicailepatrcm, priinorjUodcccdentc frarremfuu 
in eiusporrionefuccedcrcd.1. pcnulcCdc impub. 
&aUjsfubfticut..ctgofratcrin calu noftro per uci- 
um pupilJarcra non cxcluditur, curo ipfa vcniat cx 
diipolitionc lcgis fundau in prxfumputeftatoris vo 
luntatcquc prxfumptio pcr fupradittfam forciorcm 
prxfumpcioncm tolhcur. LDiutts. ri. dcin intcgr. re- 
ftir. & cum fubditurio vulgaris fucric facla in cius t.w 
uorctn , & proptcr maiorcm affccrionem , quam tc- 
ftatorin ipium hTium fuum, quam in iiibftitucum 
Jubcbat , non dcbcc in eius odtum recorqueri.L 
quod fauore , de II. quod cfTcr fi fub ilhexprdla v.il- 
gari conrraipiumfratrcm tadta pupiUaris compr^ 
ficndcretur. vndc nc ulc inconucnicns fequatur,coth* 
cludenduin cft , pcr cam fratrcm non excludi ab ha> 
reditatc fratris, & cum hac rciblutione cgo pcr- 
tranico, licct contrarium ccucant Imola in dicta L 
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tnoribus , & in cLc.Rainurius , FuIgof.& laco.Bucrig. 
i n rt. 1 . precibus , Raphad Cu man. in d. Liam hoc iu- 
rc,&Polir.in rracTalubilicdnmarcriavulgaris, infcx 
radedaracione Iccundi dfedcus . necobftat illarario, 
«lum dicebarur, namfi lUum vuigarirerpotiusquara 
fllium fubftiruir.ea ratione, nehlrus oncribus hxrc- 
ditarijsimplicarcrur, & fic fubibrurio fuit concepn 
|n vriliutem fratris propter fidricommifta ci dara. er 
C" eadem rarioneprxfumendum cft, teftatorcm vel- 
\c(uh illacxprcfta vul^.iri radnm pupillarcm indu- 
di.lcilicec fauorcfratrisproptcreadcmfiddcommif' 
|a,qux a fubftituto pupillariter debebuntur f & fic ne 
oneribus hxrediunjs implicecurquia rdpondco, li- 
cec tcftacorin hxredintelua hancnabuerit confide- 
racionem propcer vtiUtatem filij fui, caracn noneft 
verifimile hanc eandem confideracionem habcre vcl- 
le in hxredintc fiUj fui pupilli , ficogiullct filium in 
pupillari xtatc mori: nam cum tunc t racfctur dc hx- 
rcdiute fracris,& de illius fuccctlionc, & hxrcdi- 
ras licec in fe nonnullaoneracontineat, tamen habcr 
etiam vriliurem , ideo prefumirur cogiulle patrera 
filio decedence,fracrem fuura in eius portione fucce- 
dcre: non.n.verifimilc eft Ibbolc fuam in hac vcilicace 
proprer extraneura fubfticutu exdudcrc vdle. L cura 
auus.rT.de cond.& demonft. & cura in cafu noftro d i- 
ledbo erga filiu confiderctur , & rcftacor prxfumirur 
filij pupiUi ccarTcc!honcmconfiderarcd.Lnn.vndecu 
cx inftindhi naturali frater pocius dcfiderec alcerum 
fracrem ad eius hxreditatem fucccdcrc, quam exrra- 
neum,non miru eft,fi per cadcam pupiUare fubftitu- 
rioncm fratec no exdudicur ab hxrcdiurc fui rracris. 
&ica ego condudo,lic&quandohercditas nuUam in 
fc habec vrilicate propter varia legau& fideicomilla, 
& hzredius eft potius damnofa,quam vtilis,tunc te- 
aercra frarrcm exdudi ab hxrcdiute fr.itris, propter 
racitam pupillarcm fubftiturionero, na tunc locu ha- 
bet fupradicu Polidratio, qux inhacdcclaratione 
valdc ft ringit,& eft vcra & condudcns ratio. 
1 Teraus,&vlnmuscafuseft,tquandoeft frater cx 
macre cantum,& fic cft vcerinus: & cuc in hoccalu c6 
dudendueft, per vulgaritcr fubftitutu excludi: ideft 
excacirapupillari fub illa cxprdu vulgari cotenraab 
hercditarealterius frarris.& iu tenent Bar. Iaf.5oc& 
Ripa in d.l.moribus.& probatur hac rarione,quia nd 
miliut rario,per qul radu pupillaris excluditur.non 
enimmiliutratioluctiio(xhircditatis.d.l fi.no mi- 
liur rario,qubd dcbeatur hxrcdiu* & habcat qucre- 
lam. ncque miUut ratio d. Lcum acudflimi. Cde 
ndcicorarailf. crgoncquectiammiUtatcdebetdiipo 
liricsper quarrruciu pupillaris exduditur. 
i Suprad i&rrigi ' ur communis opi nio i u ampliau 
dedaraturnon procedcre.quandodc voluntatc tcfta 
toris conftar conurar iumrideft qubd voluit raatre cx- 
duderecham per pupiUarcm ucium . de hoc cft gL 
ind.Lpredbus.in vcrbo,omnino,in fi.& iUam gLalle 
gat & approbat Bar. in d. Lrnoribus,in princ.& lllara 
fequuntur omnes in dlpredbtis. facicd.liam hoc ui 
rc$.j.& Ulam glof.aUegat BaLin Lfi.in j.q.CfaraiLcr 
cric&in Lin tcftamenco, in i.oppoli.Cdc tcftam-mi 
lic.&illagloCcftlingularis, lecundum cum.inLfin. 
in prin. C de bonis qux Uber.& hxc volunus, fecurt- 
dum Bar. incLLmoribus , num.40. probatur cx qua- 
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cuon ideftexdictiscxtrareftamenrum.exdiiihs in te- 
ftaraeto,cx qualiutc marris,& ex qualiutc fubfti tu ti. 
1 4 Ex didhs cxtra tcltamerumproharur, f vr puta qrt 
antc tcftamcntum dixit tcftacoi : Si filius mcus morie 
tur, noUcm qubd maccr eius habcrcr vnum obolum, 
vdfimiUaverba: nain pcriftavcrbaracirapupillaris 
etiam conrra matrcm fub cxprdla vulgari conrcnu 
cfTcdtum fuum f0rtitur.Bar.nu.4aAlcx.fub num. j 1. 
IaCnum. j 7.&Kipa, nu. r i.indiinonbus , BaLAng. 
&aUj communitcr in d.L prccibus. Iraola in cLcRai- 
nurius, cxrra dc ceftam. Alcxrin confi. 1 co. vol.4. Arc. 
in con (L 1 ; r.& Sod. i n confi. 1 $ . voLj.& hxc eft coro 
munis & reccpu Scribcnrium fcnrenria, qux proba- 
tur hac rarionc : nam prxfationes vidcntur raritc re- 
pcut5.l.itemquia.$adcmluli\ino.fr.dcpadt.&LTitia. 
t J ».idcm refpodit. tTdc vcrb. obUg. |& cx antcccdcnti- 
bus iequencia dubiadedarancur, prour nor.in Lfcm- 
pcr in lhpuUdonibus.fT.dc vcrb.oblig.lcd anrcrcfta- 
mcnrum teftator dedaraui t fuam vxore nollc, vr poft 
raortcm fui filij vnu obolum habcrer,etgo in hac prc 
fatione ,feu ex hocanteccdcnn dcclaratur volunrate 
rducoris fuillenullopactovdlcmatrcm adhxredi- 
tacifiUj venirc, &vdlcin exprcUa vulgari contineri 
tacitampupiUarcmct admatriscxdulionc. &iraeft 
tenendum,licctconcrariumcondudar Polir.in cract, 
fubft.in materia vulgaris,in iccundo cfte&u, in verii. 
recundodubiratur. Ncc obftant ipiius ranoncs : & 
primbno obftat dum diccbac, q, illaverbafiierur, vt 
ipibru renor arguit , prolaucalorequoda iracudix» 
vndchabctlocura rcgulaiuris,quodcalorcrTife reg. 
iur. quia rndecur ncgado iftud,quod Policus prxfup- 
ponicna Bar. &ccteri Dod:. coitcr prcfupponunt no 
calore iracundi^ ilb verba prolau fuillc, fcd rcalircr, 
ex eoquiaiUa teftatoris erat refolun voluus.Ncc ob- 
ilu ctiam du lccuodb & vltimbdicebat,q> ii conftan- 
rer vidererur ca verba dixdlc , trl inuuta volunns prc 
fumipoftct, exeo qipotueric exprdlim priuarepcr 
pupiliarcra iplam raarrc,quod non rcdn quia rdpon 
cco,q> muucio volunucis in dubio non prxfumirur. 
Luncimus.Cdetcrum.&cuinin expreilavulgarico 
tincaturfccuddlcgisdilpofidoneucita pupillaris ct 
ruatrcin ntcdio cxiftcn tc.qfi conftar de voluntace tc- 
ifarrwis»dicendu dt in calu noftro rcftatorem cogitaf 
/efub fua exprdlavulgari erconcra matrcra radram 
pupiUarem cotineri , cu antea fuara volunute decla- 
raucnt.&idcoca non exprdlit,& iu cum coi opinio 
ne eft omo concludendum, qux proccdir etiara fi fu- 

i>radicuvcrba perceftacorem poft tcftm ex incerual- 
o prolau fiKTur.ua rcncc BaLin d.l.precibus, nu.11. 
que ibiicquirur Ang.&probacur nac radonc adhis 
quanrumUbecpcrfecti rcdpiunc formam dedaraco- 
riam & non dilpofiroriam.Lhxredes palam.$.led & It 
noca. fT de tcftam. fcd quod tadu pupillans tub ex- 
prcllavulgaricontincatur, noncft cxdilpofidonelc- 
gislimplicitcr, fcd cxlcgis difpolitionc fundau in 
prxfumpu tcftatot is volunute. iLLiam hoc iure. Er- 
go hac itiam prxfumpum volunutcra tdutor, cxrra 
tcftaracntum ex poft fiufto dcclararc potuic. 
16 Ex dicbs in ceibmcro probacur. : s 1 reftator matn 
pupiUi rdiquit aliqu td & iuflk ea elle concenu,ic 4 vt 
plus de bonis fuis pctcrc non poftin nam ninc fub ex- 
prdla vulgari connctur ucita pupillaris & crTechim 
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habet etiam cotra matrem: quod vcrum cft, quando 
iltavcrba fuerunt adictblcgato rdicfoa fubftiruco 
pupilii, nam tunc pnrfumitur ccftacorem vclic fubfti 
rurum macri prxfcrrcBart.nu.41. Alcx.lub nu. t i.& 
laf.lub nti. ; 7-in iLLmonb.Bal. Ang.&SaTy. in d.l.prc 
cibus.Jjoci.inconli.ii.nu. io.voLj.Iaf.inconfi. t ja. 
vol.j.Dcci.inconli.,' ; 1. Ruin.in conli.i 18. num.i t. 
vol.;.&in conli.68.voL4. &Roiandus a Vallcincon 
fd.69.nam. $7.vol.j.& cfl communisopinio,aquain 
iudicando & confulcndo , fccundum bi. nuilo padto 
eft rcccdcndum , & probarur in l.pcto, in princ. ft.dc 
lcg.x.& in Lfidciconimilla. $.li quis ica.ff dclcga.t.& 
icaeftconlulcndum Jiccrcontrarium rcnctncRipa, 
num.f x.ind.Lmoribus.&Polir.iiirraCt fubftirucin 
matcria vulgaris , in lccundo cflc&u , in vcrfi. Tcrrio 
dubiiabacur.Necobftanriplorumrariones, &prim6 
non oblbt dum diccbar, quod pcr ilb vcrba rcftaco»- 
ris non excluditur legirimx pcricio.$.ccccmm, Auch. 
▼t cum dc appclLcognofcic.Bar.in Lomncs. C.dc inof- 
fic.rcftam.& cft ccxttis in Lii quando. $.gcneraliccr.C. 
dc inoftic.teftam.crgo pcr illa vcrba polita in tcftamc 
tonondcbet exclutu materabipfalcgitima. Vcrura 
huicrarionircfpondcmrperlafnamd.f.cctcrum, & 
$.generalircr,loquurur inlcgirimahlij, quaparerno 
poteftcurapriuarclinecaub,im6Ula verba non pri- 
uanr, imorcijciuncur.fcd nosloquimnr inlegitima 
matris 1 in qtia patcr porcft cam priuarc fubfti tucndo 
excrancu .LPapinianus. $.icd ncc impubercs.ff.dc inof 
fic.trrtam.ch patcr.dc tcftam. in 6.cu ergo patcr pof- 
lit priuare apponcndo talta vcrba, dicitur marrcm lc- 
girimapriuailc. Nccobftac iccund6& vlrimo dum 
diccbanc, nam quod tcftator pollir lublhruerepupil- 
lariter pupUlo,&exhxredare marrcm,cft quxdain di 
ipenfario contra rcgulas iuris communis : diipclatio 
autem cum firodiofa, cft rcfrringcnda. c.jan h. cxtra 
dcfilijsprcsbyrcin 6.&glof.m vcrbo,difpcnfationis, 
inc.ordinanj,cxtradc onicordinar.in 6.crgonon vi- 
dcturquod valcant conic&urx ad cxcludcndam ma- 
rxcm a fua lcginma Corroboratur hxc ratio: nam cla 
rum cft, quod pcr vulgarcm lubliirurioncm lucccdi- 
rurin bonis ccrtacoris,pcrpupillarcm in bonis pupil- 
h,(nlt ir.dc vtilg.fubftir.& de pupilLfubftic. m princ.li 
ergo tcftator riixir, qubd vxor no poflir plus pctcrc dc 
bonis fuis.certc mater fucccdcndo pupiilaricer puprt. 
lo,non pcric aliquid plus de bonis ccftaroris.& propce 
realicet tcftator exciudat cam a bonis ipfius certaco- 
ris, tamcn per hxc verba, racica pupillans non exclu- 
dic marrcm a bonis pupilli . Ccterura & huic rationi 
rcfpondcas , prout luprarefponfum fuir quarto fun- 
damcnco primx opinionis , fcilicet quxftionts . Nec 
obrtatquodmatcr fuccedcndo pupilbrirer pupillo, 
non pcrat plus dc bonis tcftatoris : quia refpondctur, 
quocl i ll.t vcrba, dc bonis iuis , intclligcnda funt : hoc 
cft pupiili.& ratio eft, quia fi iUa vcrba inrelligcres de 
bonis certaroris,nihU opcrarenrur,cura iam dc bonis 
tcft.uorisab inceftaco nihil dcbcac habcrcvt crgo ali 
quidopcrenrur,intclhgcndafunr, debonisfuis: hoc 
cft pupilh,in cuius bonis maccr habec lcgirimam. Co 
firmartir hxc rclponfio: nam ncccllc cft iradiccrc, 
quia cxquodi&a verbaalias nihil imporcarcnr.dc- 
bcnr impropriari , vtaliquid opcrencur. l.pacer Scuc- 
nnam.$.coriduionurn verba.ft.de condic.& deruonft. 
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Ethxccommunis conclufionon procedlt, quand* 
iUa verba adiecTa faerunr lcgato rclicto ab iplopupd 
lo, nam tunc matri non pr xiudicatur in fucccflfionc, 
qux venit poft mortem pupilli, GuiLBar.Alcx Iaf.Rf 
pa,& ceteri communirer in dlmonbus. & probaruc 
arg.L Paulo Callimacho.$. j.ft*dc leg. t .vbi prohibinw 
plus petere in vna caufa, non ccnfcrur prohibitus pftr 
rerecxalia.ficetiam prohibirus plus petere in bonif 
tcftatoris,n6dcrccleri prohibit* pcterein bonis filij. 

lrcm cxdiftis in tclbmenroprobatur, quandotc- 
ftaror reliquit vxon fuxaliquid, doncc viram vidualc 
fcniancrir, &ipfaadfcaindavotatranfiuit: namcuc 
ex prefumpta voluntaredcrtmcti, iicutper tranlitur» 
ad fccunda vora ipfo rd idro pnuarur, ica cxduditur 4 
tacita pupillan. Barc.Alcx.Soa. Ripa, & ali j commur 
nicer in d.l.moribus, Bal. Ang. & Sahun d.l.prcci bus» 
& Alex.inconli. 1 i.in 3.volum.&cftcomrounisopt> 
mo,qtic probatur hac racione: nam profuturisannit 
illiidfideicommifliim.vtlcgarumannuurapotcftde- 
beri aliibftituto pupilli.Lfi fundumfubcoiKhrionc» 
f.li paccr.rT.de lcg.j.&l.non lolum.$.hbcrratisJbieliT 
bcr. Icg. & idco iicur pcr rrafirum ad fecunda vora to» 
ftator voluir cam co rcltcfo priuari, criam m pcrlona 
fnbftituti, fcu altcrius hxrcdis pupilli , pcr curfum & 
fucccflioncm rcmporis : cadcm racioncprxfumirur, 
qtibd volucrir cam per tranfirum ad fccunda vota e» 
cludi a caaca pupillari . Nccobftat, fi dixcris,quod $ 
rdi£him elfcr a pupillo tantum, & fic in primis tabur 
lis, quodnondcberetmatcr prtuari fucccflionc nnj 
cum non fit bonaconfcquenria, teftarorToluitvxoT. 
rcm priuari legaro , ergo eriam fuccdiionc fihj. lJin> 
C. deinrtit.&(ubft.quia refpondcturvenun clic.ntli 
legamm firtalisnamrx,quodicaper6}lacndum vo> 
niatab hxrcdcpupillari,iicutabiplb pupUlo: tunc.it 
ratione •mpoflibilitaris diccndum cft» qood teftator 
voluerit marrem excludi , ctim ipla poft morrcm hli; 
non poflic ellc hxrcs, & lcgataria. l.lcgamm. $.j.ft.dc 
leg. j. fcd in cafu noftro tcftator voluitquod rxor do- 
nec vincrcc innupta habcrer lcgarum, &4ic voluitq» 
habcrcc eciam dcccdece pupillo : lcd hoc erat impof- 
fibiicfuccedcnceraane, ergovidecurvoluifle, quod 
mater non fucccderer, quia volendo contcquens vid« 
nirvoltrillc omne fuum ncccflariumanrecedens ad 
illud.Lad rera mobilem.rT.procurat.Imobindx.Rai- 
nuriutdn marcrtaptipillaris,bf in d.l.moribus,num* 
39.&Polir.in rratr.fublrir.inmacerbvtUgaris, infe» 
cundo cftcclu, in verfi.quinro pone forttas.tcnentco 
rrarium,& mouccur hac fubcili rarionc. namauchxc 
vxorrranficad lecundavoca viucntepupiUo, &cunc 
blfum crt a fubfticuco rbbcri lcgacum, cum tunc pri 
ueturlegaro debiroa pupiUo&non alubftiruto,& 
fic a bonis rcftaroris , vndc non eft bona argumenta- 
tio, quod priuetur hxreditarepupUli ,qnx eftmagis 
dcbica, arg.LPaulo Callimocho. f.j.rf.deleg. t. auc ad 
feainda vora crlfir poft morcem pupUli, & tunc mor 
tuo pupilio ipla admimcurabinreftato, cu cunc tcm 
poris inuupra permanear , quo cafu ca tunciam ipfa 
marcr fucric hcrcs ipfi pupillo,ius quxittum ci aufcr- 
ri non poccft , cx quo duo icquunmr.primum ,quod 
confundimr aciio , & non dcbctur amplius legatum 
acccpta hxrcditatc pcr marrcin.Ldcbirori.Cdc padt 
fccundumquod nonporuit tcftator conliderare !e- 
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girum dcbcri a fubfticuto: quia fi antc morrcm pupil 
H nupfit,pnuata d t legato : u pol t , cx t uic t ti ra cft fuo 
ccifiouc . Vcrum huic rationi rdpondeo : nam fi mu- 
lier viucntcpupillo ad fccunda votapcrtxanfit.in o 
funolrxotaaupuptlJans cam cxcludit: &rariocft» 
quiali rclrator 1.1 cafiim m qucni inulicr innuptand 

Ecrmanear, prtuauit eaJegato fibi rdicco , «xeo quia 
ocodio habcbat, & maximcconcriftabatur: eadeiB 
cacione prxfomenduru eft, fi hunc cafum radtx pu> 
pillaris cogitaller.proptcr ktcra odium, & candc cor»- 
rriuationcverifimiliterirkm difpofuifle tadta.n.pu- 
pillaris non exprdla vocis ftgnificatione, fcd ex conie 
irurali rarione, cx vdata mcnte ccfraroris aflociau cu 
legis i incll ca u orirur , & idoo cx alia cpnkctucali x«r 
rionecoatraria» & excoatrariavelata mente tcftato- 
ris rdjcitur,areJ.Oiuus.£deinintcg.reftit. quxcon 
fideratur incara noftro:n* fi reftaioc in caufa nupt ia- 
rum voluit eam nibil habcrc, efgoeocafiinondebcc 
vniucrfiun habcre . valec. n.arguinetum a dcftructio- 
nc torius, vd a pr iuationc qux infcrt in contrario iia- 
bitu.iuxcanoc.m l.fi.fl.dcin mteg.rellu. cc m Li.tj.vi- 
dendura,f£ad TcebcL&pcr hocrcmouetur , dum di- 
ccbarur , quodquando mulicr viucntc pupillo ad fe- 
cundavou perrranilbat , non exdudcbarurafuccelr 
fionc filij, cum hxrcduas ci us tnatri clicr magis dcbt- 
ta, quia hoc non pxocedir, ooquc proccdere poccft in 
quiftionenoftra, cumpra^urapriuccontrariumcon 
ilcc de teftatocis volcmuce^rerereacumex vabis, r c- 
iucons conftct vcilc muliercm vfq; &donecvium vi 
dualcra fcruauerit, ha bcrc ahonum legatumv qua dc 
caufa , cum icgatum pcribJucndum vctiiat ab ha-rcdc 
pupiili, ficutabipfo pupillo, cariorwimpouibiliucu 
diccdum eli, quod tcftator volucrit marrem exciudi , 
cum ipla poft raortem hlij non poflit dle hxrcs & le> 
gauriad.Llegacum.$. j.rEdc lcg.j. & hinc cft, q> BaLia 
d.l.predbus,eu'cic coruccturam, qudd tcftatoc voluo- 
ritextadupupillari maiiccxcludi,fi rdiquicaliquid 
vxori poft mortcm fili j, qoafi cemcarur rcdfle ule le- 
gatum ad diminuendum ias matris, argialimonn.$, 
baiilica:,& richus.ff.de aliin-lcgat. & pcc hocrcmo 
uetur illud ali ud, quod diccbacuc in fiiperion funda- 
mcnto , idcft fi rnater poft mortem pupilJi ad lccun- 
davou pcrtraiulbat.&cum hac communi opinio- 
ne cgo pcrtranfeo. 
% 7 Qux procedrt t eriam fi mater tranfiflct ad fecun- 
dasnuprias, Ucccannuumlcgatudonccvium vidua- 
lem fcruauerit, pcrteiutoremnon fuericfa&u,aara 
tunc udu pupiluris contcnu in cxprdla vulgari, be» 
necxcluderer matrcm exconiecturata mence defun- 
cri, quia mulicr tranfcundo ad lecunda vou , didtur 
conrriftarcanimamviri, &fiuonim,&asiniuriaro 
arTcrrc. $.rtos igicur . $.foluto. &$.finauccm tutdam ♦ 
Aurh.dc nuptiji.ck $.pcohibcmus. Auth-dcnon digc% 
dofecundo nubcn. pccquxiuraiunocabilitcr tcnet 
Ang.indJ.predbus .& in Li.$.fin.fF.de\nilg.&pupii. 

Jiucm fequitur G3rn.inconCt8jn4.vol. Alex.m con 
iL 1 i.voL 3 .&ia£ in confi 1 3 i.voLj. Harc umen con- 
dufio cft dubia, nam cotrarium tcnent fiar.num.41. 
Alexnum. t xJa£num.j9iUpa,num.ji.Ala.nu.6z. 
& Imola in d.l.moribus. Ftan. dc Arctio in conf. 1 f j. 
&lafiindJ.predbus.&h«c cft communis opinio, 
qux probat ur his r auorubus . 



PrimO,qu6dhoc nullalcgccatiernr.ergo nos ira di 
cae non dcbcm us>ai g.Lulam. Gdecollai. Sccundo, 
quia tunc matcr non priuatur fuccdfione ab intdta- 
toJ.rbrmina*,$.fin. Gdcfecun.nupt. Tcrtib & vltitno 
hoc probatur pcr tcxtum mirabucm in $.optimura , 
iriAuch.dc non digcn.fccuu.nub. & iu pa nunc cev 
tumcumcomrouniopinionccftcodudcndum. Ncc 
obftac Angdi ratio, quia ttanfitead fecunda vou.no 
cft ralis iniuria,pcr quam prcfumatur rcftatorcm vo- 
luiflc exdudac macrema fuccdfionc filij, vt pleuc 
probaturin$.cum igicur, in Auth. dcnondigen.lc- 
cuojiub.&in auth.ex tcftamencaGdclccun.nup, j> 
18 £t fupradicta communts conclufio , f lccundum 
fiakiin cLLpcecibus, proccdit etiam, quando tcftator 
lcgauit fiindum vxori fub conditionc,ii non nupfait: 
nain tunc nuier per tranficum ad iccunda vota, cxdu . 
dituriudupupillari.quamopinionc fcquitur Aicx, 
in d.Lmoribu5.& racio dt quia fi tcftacor propta crir 
ficumadfecundavou, voluitcarripriuarilcgaco, cf- 
go &/ucccuK>acfiiij. Ncc obftat fi dixccis,fccundura 
lmoLind.c.Rainutiu$,quiconrfariumfcnct,o/non 
tcnctconfcquctia, priuacurlegato, crgo &fiicccffiov 
ncvt probatur in $.fi autcm cucdam, in Auth.dc nuu, 
vbiiudcmummata priuatur.iurc fucccdcdi, iipoft 
fufixprararatckraprxftiruracpiuramentum denou 
nubendo fecudo,non pccico cucorc, ccanicar ad iocun 
da vora,&camcu lcgato iibi fatfto cciamquod cutorc 
pcriait,priuabitur.I.fcemiaz.Cxie fccun.nup, quiat c 
fpondccur. nam quando mcontrarium ncc exprcise, 
nec tacite, ncc pcarfutnpuuc conftat dc voluntatc te- 
ftatot is, tunccftvcrum, qoodnoo rcnerconfcqucnr 
tia.pruurur legato,crgo& tuccoflionc filij. & iu pto> 
ocdit(L$.li autcm,iunc^d.l.fccrainz.fedquandofiu- 
tem pratfumptiucconftac dc voluntarc rcltatot 13 > tuc 
fecus «ft,prout cft in cafii noftxo.quando.n.aliquis le> 
gaoit fubconduione, ncnubat, conftat cuidetilfimc t 
quod odio habuit fccundas nupcias , & uico cararior 
ne qua voluit eam priuafeicgaco , vcrifirnilc cft cadc 
rarione ukm filij luccdlionc priuare \oluifle : jura & 
dc quo minus vidctur indlc & incft, crgo dc quo ma- 
gis, wth.miutomagis.Gdcfacrofan.eccL Nccobftat 
u dixcris, quod non cenct hcc conicqucria, quialicct 
apparcacqubd odio fibi fucront fecundx nuptix , no 
proptcrca mfcrtur, crgo volui t matrc cxcludcrc a fiic 
ccflionc fili j.patct Jcx uugis odio habec fecundas nu- 
ptias cOnrracusinrraannum lucruSiquam poftannu. 
Lj.iunctaLfcrminx.Gdefccun.nop &tamcnicx noa 
cxdudit imtrem a fucccffioncfih) , li nubar intraan- 
num luccus, aurh.cx rcftamcnco.Gdefccun.nupquia 
fdpondeo^]u6d hoc procedic in fimplici icgis- difpo- 
firionc,fccii$vab indifpofiuQnctducoris,pcrquam 
faltcm prxfiimpriuc conftac de dus volunucc , prout 
eftincafunoftro, quoddedudcurhac rarionc.nam 
lex odio habet lccundas nuptias , ago quado tcfucor 
ctiamdcmoilraciliasodio maximchabcrc, plusodiu 
iftud opcrari dcbcr , arg.LBaiifta. ffad TrcbcL & non 
miram fi inrroducenda fir ditFcrcna inra fimpliccra 
iuris diipofitioncm, &intcrordinarioncmtdutoris 
in q.noftra, quiaccrtum eft, q> raitius agirur cu lcge, 
q cum honunc.Lfilio.& ibi gLff. vt lcgar. (eu fiddcom. 
Tiom.cau.& LCclfusJ£dcarbicr.&iucgo rcnco, lica 
Rjpa in d. Lmorib us.nu. j 6 Jmolc opimonc (cquatur. 
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foqualiutcmatrisprobatnrhxc prrfumpra tefta 
lprorisvolunras ex pluribus, &primb,tfi marercrac 
inimica reftatoris, nam mncprxfumendum cftcum 
voiuilleipfam cxdudi a racira pupillari , Baxt. ind.1. 
moribus, & lbi indiffcrcntcr cum Dodorcs fcquun- 
rur, & probarur arg.L j .ffi.& Lcx parre.rTdearlim.lcv 
gat^Lf1inimidrue.rTdehis l c]uib.vtindie< Secundb 
l o probarur , ? quando mater non cft capax h.i-rcdirans 
pupilb\qux tutorepupillo n6pcri/t, nam rancperin- 
de cft ac 6 non ellct materl 1 . f.fin. fTad TcrcuL & Lf. 
$.pcn.ff.dc bon.jx>iL conrra rabul. & ita Barr.& alij in- 
diifcrcnrcr rcnct in d.l.moribus. & rario eft, quia da- 
rumcftqu6dmarrepriuara iurefccundi, fubftiruras 
admittarur cx racirapupiluri,prouccfttex.darusin 
l.hii.m \itimis vcrbis.C.df mlht.iV Itibltir. Tcrrio, & 
x i vlrirab probatur, fquando fi poft mortcm rcftatoris 
vxor riusahquidinhoncftum fecillct, Banfubnu.^t. 
Iaf.nuin.4 r . Soci.num. j o. & Aiet. in d.Lmonbus . & 
Arcr.inconCi t r.&heccftmagiscommunisopinio* 
prout dicit Soci. qux probarur primo pcr rcx. in 1. ti- 
deicommiflum. Cde hdcicom. & pcr tex.in Lfbrore . 
Cdc his,quibus vr indign.didas lcgesiic induccndot 
nam fl rale ddicTura eft fufhciens qu6d muUcr cxclu- 
datur a iure iam quxfiro, ranquam indigna , prour in 
didisiuribusprobarur, ergoforrius dcbct cllc fuffi- 
densadimpedimcnramncadmirrartirad iusqucre- 
dum,arg.l.parrc furiolb.ff.dc his,qui funt fui, vel alie. 
iur. Sccundb,& vlrimo probarur, nam exprcfla vulga 
ris porrigirar & cxtcnditurad radtam pupillarcm cx 
dilpolitionelegiscoic^ranmmctufddunch idcm 
voJuifleii cogiufleulLiam hocitire, & d.l.quamuis. 
ied in cafu noftro , ii rcturor cogiufler vxorem fuam 
aliquidinhoncliumpoftciustnortc faCWram, vcnli- 
inihrer ide difpofuitlct quoad fubltiturum, arglvri- 
iirarcm,iuncra Lin conhrmando . rTdeconfirm. tuto. 
ergo non obftantc matre vulgaris cxpreflaad radram 
pupillaremporrigirur. Connrmaturhxcrario, quia 
quod marcr non cxdudarur , lex hoc induccre no de- 
bet,q wa dcbcr prxfumerc ulcm fuiflc volunrarcm re 
ftaroris , fi cogiuflct , a*-gd.Lvtiliurcm,iuncra d.L in 
conhrmandoA' quialcX luum bencririiinon eonfcrt 
iUi,quinoneftdigniuauriuolcgis.l.iicq;cnirn, in fi. 
cum iequcntib. ffde tctum.mihr. & L j . Cdeinofflc. 
tcftam.nam fruftralcgisauxihum implorar,qui in le- 
gem coramirritx.quia fruftra , extra de vfur. & iu cft 
condudendum, bcetconrrarium renear Imou, Alex. 
&Ripam d.l.monbus ,&D.Francif.dcRampon. in 
Lpoftadiu, &in Lprecibus.Cdcimpuh&ali;s fubft. 
& Polit an trac.fubft.in materia vuigaris,in verfSextb 
quxri poreft. Nec obftat ipibrum ratio,dum dicunr, 
q> macer non exdudirur ex reftatons volunntc, quo- 
niam illa cft iam finiu pcr m0rtcm.L4.fTJ0c.tri. & l.il 
iulegatur, li voIcr.rT.de lcg.j. icdbcncpotcriraufcrri 
abillaunquamabindigna ,&applicarifilco, pcrea 
qua* habcntur in dXibrorem, & in Lhxrcdiras. Cde 
his,quib.vrindig.quiarcipondctur, namcum tacita 
pupillarisfubcxprciuvulgaricotineatur cx pnefum- 
pta tcftatoris volunrare : quia fl huccafum cogiullcr, 
idcm diipofuilict, &hoc exdiipolitionclcgij.non mi 
xum eft 11 poft iplius mortcm eius voluntas coniidcre 
tur.arg.glof.Lrale pactum.fTdc pa<ft.imb ifta voltmtas 
prxfumiiur fuiflc ta viu tcflatoris , tcmporcquo t«- 
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ftator fccerar reftamentum: quia fl tcflator cogiullct 
in fpecie de ipfo ftupro committcndo ab vxorc,quod 
intenriofuaeratmatremexdudcre, arg.L(i vnquam. 
Cdc reuocan.dona.quodcomprohatur hac rarionc: 
nam (i matcr mortuo rcftatore commirtit ftuprum ( 
priuarar propria dore & bonis paraphemabbus. Pau. 
deCaft.in cLLibrorem. Cde his , quibus vt indign. 6c 
laTinLi.fTibLmat. Nccobftantiuraperipibsallcga« 
ra,quia loquuntur in vocato cxprclla tcftatoris volun 
tate, iam confirmata per morcem eius, & adi tionc he- 
rcdiutis. ibun.indignitasiequcnsnon repcllit ipfo iu 
rc,& lic non facit locum fubftiruto,fcd bcnc fiicus au 
fcrt tanquam ab indigno. Scd nos loquimur in diipo 
iitione uciu prxfumpu,& viucnrcadhucpupillo: cr 
go facilius ipib iurc roUirur illud, quod venit ex rad- 
u,&comec<uraravolunutc, quamiUud, quodvcnic 
excxprcfla, proutpobarccxtusrcputatus lingularis 
in Ln.in prin. & ibtdarius Bar.fTde Ieg.a. 
1 r Hxc przfumpta rcftaroris volunus, tquartb & vl- 
timbprobatur cxqualiutc&coihtione pcrfonx fub- 
stituti: nam 1 i efler fnbftitutus aUus filius tcftatoris,& 
iic frater ex tadupupiilan comprclKnia in vulgarii 
«xprcflaexdudcret matrem . Glol. in <LLprcdbus, 6c 
ibi notant Rar t.Pau.dc Caft. & Ang.Gloi.in LLuaus. 
in vcrbo, ad marrcm. tT.de vulg.&pupil. & ibi Pau.de 
Caftro, &hanceandcmopinionem icquuntur Barr. 
num.44. Alcx.num. j p laLnum.4 u Sodjrum. 5 1 . & 
Ripa, num.6o. indXmoribus. Pet.Cyn^g.&Salyc. 
in Lfin. Cdcinftif.&fnbftit. Ang.in ljn u :t.im. C '.dc 
tdum.mih t. & Raphad in <L1. iain hoc mrc, & eft co- 
inunisopinio, quam confulcndo fcquunrur Anch.in 
confjy7. FulgounconlLj j.&ComjnconfiLi ix. 
num. 1 7.voLi.&probatur lus rationibus . Et primb , 
quia prcfumirur q> parcr plus dihgar fihos fuos.quam 
vxorcm: idcft matrcm fiiij,arg.l.cum acutifljmi.C.do 
fiddcom. Nec obftat li dixcris,qubd dlcumacuofli- 
mi, loquirur rcfpccw bonorum & fuccciTionis ipiuu 
ceiratoris: nosvcrbloquimurinhxrcdjrate pupiUi, 
in quo maior ratio cft in raarrecui debetur lcgirima, 
quaminfrarrecui non debcrur , nifi inftiruu turpi 
peifona : quu rcfpondcrur.nam quod ucira pupilla- 
ris excludat vel no cxdudac matrcm, fundarur folum 
in voluntatc prxfurnpu dcfuncti, tex.cft in i. n n. C.dc 
inft.& fubll. & probarur in cfi patcr , de ccftam. in 6. 
ied voiunras dcfundi magisprxfumirur crga fihum , 
quam erga vxorcm.Lpcn. Cdc impub.& ah/s fubilic. 
quiainomnimaccriafcmpcrprxiumirur quis vdla 
prxferrc fuos fiiios . dlcum acuriflimi , & Lgcncrali. 
tcr . C de inftir. &fubftir. & in conrraciibus paretin 
Lralepa<ftum.$.fi.rTde pacT. & in Lii vnquam.ddc rc- 
uocan.donat. crgo fihus excludit propter cadum pu- 
piilarem matrcm pupilli . Secudo & vltimb probatur 
ditftacommunisopiniov namfrarcrabinteiratovoc» 
rur flmul cum marrc,autfulcfun(fto.Cad TenuLfcd 
ih cafu nolbro vocarur eria cx fubftirutionc, & iic du- 
plici iurc, crgo prxfcrrar in rorum f.i.un.ainh.ccllan 
tcCdclegic. hxrcd. & faciun c nouu per Bar.&alios 
in Lhxredes md.$.cum ira.fTad TrcbcL&hxcconclu 
iioprocedtt in frarrevrrinqucconiundx>,&in fratre 
«onianguinco, cu in vtroquc cadcm flt rario affedio- 
nis&coniuncrionisparcrnx,& idcocadcmdebetcA 
lc iuris djipofirioliUud£ad leg. AquiL fed npn pro- 
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ceditin fratrettcrino wfiusiinpubcrts, cum tunccef 
fct ratio dLcum acutillimi ,& non proccdit ia fratre 
tclUcoris pacnio pupilli, g m Guil. ac Cun. & proba- 
tur iii 1. > . f£deicg.pixlun. & i ta tencnt Bar. Alcx. 
& Soci.in il.i.m >nlm s, BaLin dJ.prccibus, & Policin 
tract.ltibic.in materia vulg.in iccundo dfechi, in yerf. 
icxto prcdi&us effcctus non habct locura t in fi.& Uccc 
contra (upradidam comrnuncm opinioncm tcncant. 
Bal.m d.I.prccibus, num. 1 4. Alcx.ln.cc cum di li inciio 
nc,ind.l.moribus,&ibi IrnoLwn d.c.Rainucius . tn a 
fupradi&acoiopinione nullotudo eft dUccdcdum . 

3 Dubiutiir.taucondulwiupradida vti proccdic 
in fracrciuprccedacccurn inrrutcc tcftatons: cv 1 ic, 
ancx tadupuptlun cxdudatur jnatcr pupiUu& Bar. 
in dd.moribus,num.4 c. tencc q> ijcquem ibi lequun 
rur AlcxTub num.3 6. uf nura.^-Soci.lubiiDm.j i. 
&Ripa num.<U.&Arct.&hecdicommunisopinia % 
quam cofulciido fcquicur Aot.de in conf.5. pro- 
pcfincm >qox probarur hac rationc: nam qubd lub 
vulgarifutatonccontincatur tauupupillans totum 
pcndccinprxfuuipu tdutoris vpluntatc: icdtcfta- 
tor prcfumitur magis diUgcre matrcm propriatn» 
qium vxprcm: & maiorcit a.Tcctio tcilacons in fuc- 
ccdcndoergaina{rcm,quamdrca vxorcin, vt proba- 
tur in dnca 1... um acuciiiiiiii, iuntu L nam & ii parcrt 
tibus . ff.i ic : uollic. teihni. «rgp inatcrcx pnrfumpu 
tcftatoris voluotace pra fcrtur iiuxci pupilliA' tcliaco 
ris vxort . Nec obll ac ii dixci is > lccundu m A Ibcricin 
rcpctitipnc rubafdc vulg.&puptLlubit& fccundum 
Ioan. dc Imok in cLc. RaioutiUi , qui contrarium tc- 
nent, q> inatcr pupilli abintcilato prxfcraturauix» 
<Lauth.dciuncto. quia rcfpoi>dec.ur, quod Tn tacitapu 
pillarinon confidcratur pradatiqfucccflionrsab ir.tc 
Itaco, fcdaffecrio,& voluntas tdlatoris.untura. quod 
patct,quia Ucec ab intcftato panccr fucccdant, matcr 
pupilli,&fratcrdus, uraen fratcr lrapubcris vcntcs 
per tacitam pupilurem.raatrcm cxdiujit. 

4 Itcm & vltirabdubiutur, -fan quado tdiator fub- 
ltituit vulgaritcr ptara caufam , puca ccclcfiam, tunc 
tadupupduris.qux continetur fub cxprclla vulgau, 
cxdudat nucrcm .- & Ang.& Pau.de Caliin cLLprcd- 
bus,tcncnt quod fic ccln.cc Alcxtam in d-Lprcctbus , 
quam in rLLmoribus, videatur dubturc: umen con- 
iulcndo tenet hanc opinionem in conf. 3 8. in j.voL & 
inconf ti.in 3.V0L &inconf5i.incodcm V0L3. & 
idcm tcncc Corn.in conf 1 76.ii! 3.V0L &Dcc.incon- 
£11. x 3 l.&ab hacopinioncnon diiccditlaf tam in dJ. 
predbus, quam in d.Lmoribus. & bzc eil communis 
opinio.qua. probatur hacratioocquu verifimilc cfr, 
q»tc!tator pliisdilciit.inim.ru fuam, quamvxorcm. 
Lfancimus. Cdc iacroun. ccdcf. faci t L fi.Cad lcgcm 
Iul.rcp.&cfaiidmus, i.quxft.7. &quiaordinacacha 
ricasincipicafcipfo. Lprx-fcs.Cdclcruic. &quando 
fuitrclicfum pixcaufe pro cxoncrarioncconlcicntie. 
&maIcablacorum, tuncnoncft dubiaiiia commu- 
nisopinio.prout cradit Arct.inconCt t t.&rario cft, 
quia co caiu lacc inccrprctari lcgacum necdlarium 
eJlprouluteanima;, vt nout UaL in Lfilio prxterico. 
ftdciniuiio, rupto, &irrito tdiam,vbitcnec,quod 
licct tcilator quando in tcllamentopra:tcrijr igno- 
rantcr fibumpoiihumum , natiuitatetalispoilhumi 
ignotanccr prarteriu rumpatur tdraraentu in totura, 



& omnialegau corruant.ncc lubftineacur , pcr auth. 
cx caufa.C.dc libcr.pra.ccrH. umen id vcrum dl.qua- 
dolcgatalunt volunuria, fccusfifunt nccellaria fa- 
cta pio rciiitucionc vfurarum,vcl malcablatorum: ta 
ha.n.lcgauiitnt ncceflaria.non prcdsc,fcd cauiatiuc, 
fi vult animara iuam faluari,&ideo talia lrgata fublti 
ncntur pcr d.auth.ex cauiit . quia teiiaror praTumirur 
raagis ddexiileanimam fiiam, quam filios,& fcquim 
tunbi Ang.& Imola, & BaL Ang.& Imola in LTitius, 
1 ; in prinoT.de libcr.&pofthiun.t- , >cd quandopiacau- 
fa limplicitcr, &nonpro cxoncrationc conlcientiat 
fubiiicuitur vuigariccr, tuncan cx uciupupillan nc- 
dudac macrem, ciimaxinu dirficultas: nam contra 
communcmtcnctAret.ind.conL 1 5 j. qucmfcquun 
tur Dcc.in dd.prccibus . AJcx.Soci.& Ripa in d.Lmo- 
ribus.& rnouenrur hac rabone, quia eccleiianon vult 
hrrcdicaccm filijs cxclu(is.c.fln. 1 7.q.fin. crgo ncc cx- 
clufis parcntibus, quibus non rninus picdcbctur hx- 
rcditas.Lnam & fi parcnnbus.tiide inoiTtdiam.Com 
probarur ha:c rario , nam difpofitiotLLcum acutiili- 
midocum habcc eciam li iic fubHituupiacaula , pro- 
ut ibi Bal.& PauJc Caiiro tcncnt, quos fcquitur Pcc. 
dc Anch.in conCf^. quia caufafiiiorum dl pocccior, 
crgoidemdiccndumeli in parciitibus.&hxcopinio 
mihi in puncto turis verior vidcrur, quam probo luc 
rationc: quemadmodum non cft fidcura tnfticucre 
ccdciiaiu&filiumcxlurrcdare, can.quicunquc. 17. 
o.a.ua non cft permiirmn inftituerc ecclcfiam. , & cx- 
hsrcdarcmatrcm pupilii, cum non minus parenti- 
bus,quam liberis pic rdinqui dcbcatlnam & fi parc- 
tibus. ff.de inorrtc.tcftam.& hinc cft, quod in totura 
tnacrcra cxdudcre, cllccontraconicicnciam aftirmat 
Archid.in cLcfi pacer, dc tcftam.m 6. modb licraciu 
pupillaris,qu2indudirurfubcxprdia vulgari, non 
excludit macrcm : quia lcx prxiurmt, qubd it tcftator 
cogitailec, iu concra raattcra non dilpoi uulct.d.l. p 1 c 
cibus. fed in quxftionenoftraprxfumcndum eft , ce- 
ftatorcmficogicailct fihum mori in pupillari xute 
infauorem pixcauixcontraraacrcmnon diipofiuf- 
fc, &iicconrraconfcicntiamfuam, curaanimacun- 
cus rcbus fit prxfcrcnda : & veriiiraile cft tdtato- 
rcm plus dilcxillc animam fuam, quam piam cau- 
Um , dictaLfandmus. C de iacrofand. ccdcf Ergo 
tadu pupiUaris, qux fub cxprcfia vulgari contine- 
tur, in cafu noftro matrcm non exdudit,&per hoc 
fundamentum fublau c t ratio fupcrioris opinionis. 

SVMhlAKlVM. 

1 Ter expreflam rulgarem,qiixmfe contlnet tacitam 

pupiliarem, an fuccedatur etum pupiUo. 

2 Subflitutio vulgaris tacita comprehenfa in expreffi pn- 

pilLtri/ut ad bona pupiUi trabatur. 
| JLd fubflituti excluftoncm,fi piter & filiut fmul mo- 
nantur, & quis ipforum prior decefferit non conflet, 
filius prxmortuus prtfumitur . 

4 Subslitutio vulgaris taciu , an contra marem ad- 

mittatur. 

5 Declaraturnon procedere m matre teflatoris . Item non 

procedit, quando effetaliquis de defcendenttbus ttflx 
tcris fubfiitutus.num.y. 

6 Subftitutio pnpiUaris concepta fub vna conditione,v tpu 

ta 
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t .1 fi in pup^Uari atate detefferit fubfittuo taiem,con. 
tinet txprtffam vulgarenL, . 

8 Tabula pupilijrrs.anex aditione,qnx ft exUcitavul 

%ari,conprmemur . 

9 Subflitutio vidgaris partim tacita , <{? partm expref' 

fa, an admituiur contra matrem in cafum tacitum . 
i o InttUeflus l.fin.C.dc in/iit.& fubfiit.& num. 1 4. 

1 1 Subflitutio vulgaris in vnum cafum jpeciaiem & in~ 

diuiduum , puu ft natus non fuerit , concepta : tanu 
frthcnin tatiti omnes alios cafus vulgatis fub. 
ftitutmis. 

12 Ius attreftendi etiam dtacita vulgari fubjlitutione 

imptditur. 

1 3 Subftitutus, an txtludaturptriHum, qui venit per ius 

accrefccndi . 

1 4 Trdegau,an vcniant in fubftitutum vulgarcnu . 

C A P. XIII 

Varms effec"his cft.quod per vulgarcm 
fubfHmrioncmfucccditurdcftinclo, & 
nondcuifaccaeftfubftriurio, lnltit.de 
vulg.fubft.inprin. Prorcfolutioncom- 
nium eorum,quxcirca hunccrfcdtum 
perDoeroTcs dicunrar, funt iftxquxftionci difpu- 
tandx.&primacft: An pcrcxprcflam vtilgarem.qux 
infeconriner caciram pupillarcm , fticccdamrcriam 
pupillo? Sccunda, an tacira vulgariscomprchcnfain 
esprellapupillari, trahaturad bonapupilli ? Tcrria, 
an radta vulgaris locam habeat , quando matcr cft m 
medio? Quarta, anperadirioncm.qiixfit cx tacita 
vulgari,confirmenrar rabulxpupillares? Quinta, an 
vulgaris parrim racita & partim cxprcfla admittarur 
contra macrem ? Scxta & vlcima,an prcjcgata veniatu 
in lubftimram vulgarem . 

Circa primam quxftioncm conclufitieprocedcn- 
1 Ho , f dicasquod pcr vulgarcm fucccdimr rbrummo- 
dodcfuncto , & hoc co temporc quopupillus rcpu- 
diat : fcdpcrpupillarcmraciraminea comprehcTam 
fucccdicurpupillo tuncctim pupillus in pupiUari rta 
tcdcccdit.Bar.poft Iac.de Arcind.l.j. num.j^ff.cod. 
quos fcquurar ibi Alcx. Soci. & Ripa, Pau. dc Gift. & 
Ang.in 1. i.f fed & li quis. ff. cod. Imola in d.c. Raiiui- 
tius,in matcriavulgaris, &Bal. Inftir.de vulg.fubft.in 
prin.inl.cam,quam.num. j z.C.defidcicom.& inl.fi. 
num. 1 o. Cdc inft. & fubft. & cft communis opinio, 
quxprobaturiii prin.Inft.de pupil.fubft. &dcnecet 
firarepupillaris fubftitutionts non eft, quod pupillus 
fic hcrcs.l.li pupillus.r£dc acquir.hcred. qux lex ctiam 
pro hacopinioncaddurittirnocmodo. ibiprob.trur 
quodpcr cxprcfTira pupillarcm continentem in fe ta 
citam vulgarcm fucccdirur folum pupillo & non rc- 
ftatori, crgo eodcm mododicendum eftin cxprclla 
vulgari, qux in fc continct tacitam pupillarcm : idcft 
quod pcrcam fuccrditu: folum tcftatori, &non etia. 
pupillo , & hxc argumcnrario probamr in rationc il- 
tius tcxtus. Nccobftat tcxtuv in 1. ian ffcd-fiita.rT.co. 
pcrqucm Dyn.& Rayn.tcneba:it,qu6d pcrcxpreflam 
vulgarcm qu.r in fe continct tacitam pupillarcm, fuc 
ccditjrctpupillo, &hocpropcer vicinitatcm, quam 
habcrcumpupillati: quiarclpondcmr, quodrcxtus 
in d.f lcd li ita,m vcrbis illis,proculdubio Scius ci hx 



rcserir.incclligicurci: idcft teftatori.&nrtn filio: vel 
ii intelligimr ei, idcft filio*. inrelligas ex racira pupilla- 
ri . im6 ifte tcxms n reclr intueatur aperriiTimc pro- 
batBartoli fcntenfiam, & quaiiinterminis, &ideo 
verbatexrasdiligenterconfidcrenrur. > *i 

a In fccunda quxftione, qux eft, f an rarita vulgaris 
comprchcnlain ex^reflapupillari rraharurad bona 
pupiili? Conclufiucproccdendodicas, quodcorcm- 
porc,quo (c abftiner pnpillus, fuccedirur ex tarita vul 
gari , qux folum rrahitur ad bona tcftacoris , & non 
ctiam pupilli : fcd eo tcmporcquo moritur in pupiJ- 
lariarratc, fuccediturexcxprcflapupillari, Bar.lacde 
Arc.Alex.Soci.& Ripa in d.I j Imola in d.c.Rainutius. 
Ang. & Pau. de Caftro in d.l. x. $.fin. & Bal.in d.l.cam 
quam.in dJ.fin.& ibi glbf.& in l.o.uidam dogiaC.de 
inredclibcran.&inl.lulianus. ffdcacquiren.harred. 
&eft communis opinio, quar probamr per texmm 
in l.a piid lulianum . fidcm Iulianus . ftiad TrcbeL & 
probacur pcr ccxmm in d.l.fin. ttincta glof fin. cum 
lic induccndo. ibi probaturquod rarira vulgariscom 
prchcnfa in cxprcila pupllan marrcm etiam coharre- 
dcmcxcludir: mod6 fic.fi vcruin c(Ict,quod tarita 
Vulgaris rrahcrctur ad bona j>m>illi, fcqtioremr^quod 
pcr eam materexcluderettira nlij luTciIiratcfccfcon 
fcqucns cft fhlf um.quia ("t rorita pupillaris, per quam 
fucccdimrptipillo, honexcludirmdfrem, ergotanto 
minus dcbct cxcltidere matrc tariravuigarts,pcr qui 
non pupilIo,('cd rcftatori fucceditur. igitur faffum cft 
ettam antcccdens, & lic q> tacira vulgaris ad bona pu- 
pilli trahamr. Nccobftac rcx.in l.qui fundum.fconas 
rcs.lf.ad leg.Falc.pcrqucm Dyn.contrarinmtencbat, 
quiatcxtus ifteloquimrincxprclla pupillari , & non 
in racira vulgari, prour communirer ibi tencnt DoQ. 
&probatur in verbis illisdicct.n.pupillo h^resexiftat. 
& lichabcsq» nunquam pcrvulgarcm fuccedimrpu- 
pillcr. &proptcrca li conringcrcr.qjfimul&icmeldc- 
cedcrct pupillns,& jfriam parcr,per quod exdudirur a 
bonis patcrnis fubftirucus veniret ex pupillari ad bo- 
na pupilli, & cx vulfari ad bona parris, nam illa fubfta 
tutio continct vtrunquecafumcopulatiu^, vtfiucve- 
ni.it vtcrq; cafus, fiucaltcr fu(firiar.d.l.iam hociurc. 

3 Vcrum animaduenas : f na fi patcr & pupillus fimul 
moriatur,necconftar, quis iplbrum priordccciTerir, 
&(icfumus indubio, nincSori.inl.quiduos. $.cum 
in bello.fTdercb.dub.&Modcrni PapicnJnd.Lj. rc- 
ncnt fublticutum non podc cx ptipillari fuccederff 
pupillo: &ratioeft,quiaindubio filius pupilluspra> 
lumiturprarmorraus . d.l. qui duos. f fin.crgopupil- 
laris euanuit.l.quodfi filius. ffidecapt. &poftlim. re- 
uer. &iracgoindi(linCIc tcneo, Iicct contrarium te- 
neac Bald. in confi. $64. intf.volum. lcu in conf.464. 
TOltim. r. Necobftatipfius ratio, dum diccbatfauo- 
re fubftimrionis pupillaris prxfumi dcbcre teftato- 
rem prius deccflillc, irgnra. l.cx faclo.f fi quisau- 
rem. ff ad Trehd. nam qucmadmodtim ibi prxfumi- 
turfauore teftamenti conlcruandi filium prxdecet 
fillc, itaincafunoftro diccndum cft fauore pupilla- 
ris fubftitutionis prxfumi dcberc tcftatorem prar- 
dcceflille . quia rclpondeo , ncgando in dido f fl 

3uis autem , illud cllc fauore rcframcnti conferuan- 
.it contrariuin cnim communircr tencnr Docforcs 
& probatur inl.fcd & in illo.ff dc rcb.dub.vbiad 

confex- 
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confcruandam pupillarcm fubftirucioncm, non prx- 
fumicuraliqucm lupcruiucrc, &ramcn fauorabilior 
c(l 1 qua m fidcicommilLiria , de qua in d.$l i q u is att- 
tcm . & lic vidcs pcr iftum rcxrum d.Llcd & in lllo, fa- 
uorcpupillaris lubfticutioms non prxlumi aliqucm 
fupcruiucrc . vndc rcmanct vcra llla propolicio, quod 
impubcsprxlumirur prior deccflillc:&abilb prx- 
fumptionenon rcccdimus fauoreteftamenticonfcr- 
uandi i quia ilta prxfumptio , qux fumitur abxrate , 
vidcturtollcrcalias prxfumptioncs.ita probarur in 
d.Lqui duos.$.fi. & ibi Socixum quo cgo pertranfco i 

Supradi&a communis opinio dcclaracur proccdo- 
rc,quando in cxprclla pupillari diclum fuillcc (impli- 
ciccr, ii in pupillari decclierit: fccus ii dictum ellcc, fi 
hxrescrir.&in pupillari xracedeceflcrit, quia tunc vi 
deturquod vtraquccoditio copulaciuc vcrificaride* 
bear.arg I.fi lixrcdi plurcs.fCdccondir.&dcmonlt.& 
ica cenccSalvc.in l.(i tcftamcnco. Cdcimpub. &olijs 
(Tubft. Vcrum quiadc hoc latius dicam in maccna pu« 
pillaris fubfhrucionis, idco diccndttin ibi rcleruo . 

Dcucnicndo ad ccrtiam qtixftione , quxcfl : f An 
fciliccr tacita vulgaris admittaturcorra macrem | Di- 
cas rariram vulgarcm fub exprclla pupillari comprc- 
Jienfam conrramatrcm pupilli admitri, ita rcnet Bar. 
num.4i.Alcx.num.,*8.Ripi,nu.i7 r.& Soc1.nu.41. 
in d.Lj.gloLAng.laf.Bal.&Dcc.in cLl.fin.C.dcinltir.& 
fubftit. Imola in d. c. Rainucius . & lal . in Lquamuis , 
num.4. Cde impub. &alijs fubll. & c(t communis & 
reccpcaScribcntium fcntcntia, qux probatur hac ra- 
tionc , quia agirur dc hxrcditatc tcflatoris & non pu- 
pilli,cum pcr racitam vulgarcm (ucccdacur tcftacori , 
& non pupillo.Infl ir.dc pupiLiublt. in prin.cum con- 
cordam.crgo runc maccr non cft priuilci;tata.L j.cum 
fimilihus.Cvndcrir&vxor.igicurlocum habcbit di- 
fpoiitio cLI.um hoc iurc . 

Hxccommunisopinio dedararur non proccdere 
in matrc reftatoris , fnamcontracam raacavulgaris 
no admicticur.Bar.Alex.Ripa, & Soci.in d J.j.Imola in 
cLcRainucius, Ang.Bal.Iaf.&Dcc ind-l.fin.&lafin 
d.Lquamnis.& hxc clt communis optruo.quc proba- 
tur hac rarionc qiiiaqucmadmodum ptipillaristacir 
ta non admittitur contra matrem pupiUi, vt fupradi- 
ittim eft, quia agi tur de bonis lil 1 1 hu:ica cadc ratione 
tarita vulgaris non adinittitur contra macrcm tcfta- 
toris, qu ia agi rur dc bonis filij fui : idcfl iilius tcftato- 
ris. &diuerlitatisrahocft,quiahxreditas teflatoris 
non eft in aliquo dcbi ta marri pupilli,& ideo per taci- 
tam vulgarem cxduditur.led bcncclt dcbita matri ip 
fius tcftatorisXnam& ll parcribus. ff.dcinoff.tcftatm 
& idco contra cam 116 admittitur . quam opinioncm 
eriam tcncntIaf.num.47.Soci.num.i4.Ripa,nu.48. 
&Alciat.num.j7. incLl.monbus. Nec obftar fi dixe- 
ris,tcncndoconcrarium, prouc tcnct Fcrnand. Vafq. 
inrrad.dcfucccfprogrcf.lib.i f.num.i i«>.&in$.i j. 
num. 8. quod im6 tacita ifta vulgaris exdudit etiam 
matrcm rcltatoris , quod probari vidcrur pcr textum 
m d.l.iam hociurc,cumficinducendo: ibi diciturq» 
in exprella vulgari continetur tacita pupillaris , & fic 
econtra, &dcindc dicit , quod hoc ius fubftitutionis 
eft rradum ad rcciprocam, ergo vidccur quod in reci 
procacodcm modo rarita vultjans continearur, pro- 
tucontincauuiexprdla pupillari.&ficifta vulgaris 



lacita, qux continetur fubrcciproca, non eft minnr 
taci ta,quam illa qux continctur fub cxprcfla pupilla- 
ri : fcd taci ta vulgaris.qux continctu r fub reciproca , 
iecundum communcmopinioncm cscludit matrcm 
tamimpuberisquam tcftaroris.l.Lucius. ff.de vulg.& 
pupiLfubft.crgoidemin racitavulgaricontenta fub 
cxprdla pupiUari . Qtiia rclpondctur , q> non mirum 
cft, li vulgaris contcnta f u b rcciproca matrcm cxdti- 
dir.quia non cft caci ca purc, fcd cft cxprcila vcrbis go 
neraubus,prouc nocar Bar.in d.l.Lucius,&cradic Alo 
xan.in l.in ccllamenco.C.dcreftam.milir. vbi lunccf- 
fecommuncm opinioncm fatccur, quodfccuseftin 
vulgari.qux fub cxprcfla pupillari cotinctur, quiacft 
omnino tacica.&idcodcvnocafuadalium nondc- 
bet ficri illado , arg.Inaturalircr.J.nihilcommunc.ff. 
dc acquir.pollcf Nccobftac cLLiam hoc iurc.quia in- 
tcUigirurquoadcffccrum , vt vna fubibturio pltircs 
comprchendar.fcd tamcn diuerlo modo.Ncc obllar, 
(i dixcris, quodillacxtcnfio vidctur factacumomm- 
bus qualitatibus cius , per ca qtix notantur in Lj.tf.de 
ituiic.quiarclpondetur, quodxquiparatiovidctur fa 
da eo modo,quo adaptari potcft, & no in onmibus . 
cindemnitatibus.J.pcnuL declcd.in 6. l.j.$.lex Falci- 
dia-vbi Bar.ff.ad lcg.Falcid. vnde vulgaris (ubftitutioj 
queconcinccurfubcxprcJla pupillari,eft omnimodo 
taata, quiavcrbarcpugnant, &iftaqualir.Lsnon po* 
tcftadiprari in reciproca, in quavulgaris fada vidc- 
tur verbis generalibus,& non p6c dici omnino tacica. 

Supradi&a opinio dcclararur primo proccdcrc, 
quadopupillarisfubftitutio fit fubdtiplid condirio- 
nc, hoc modo : fi filius hxrcs crit & in pupiUari xtare 
dcccllerir, talem fubftituo:na tunc ifta pnpillaris fub- 
ftitutiocftexprelIa,&propria, &inrorma proprix 
pipillaris, proutcft tcx.Initit.dcpupii.fabftic.inprirk 
6 l&tuncilVapnpillaris propria conuner fub H-^ilga 
rcm,qux eft omnino racita.d.l.iam hociurclcd fccus 
eft,fi pupiliaris fit fub vna condictone, vcpu u ti in pu- 
pillari xtatcdcceflcrir, fubftituo calem , n.im tunceft 
fabfticucio compendiofa,UmitataadpupiUarem xta. 
tcm,& tunccotinet vulgarcm exprc/lam;& rarioeft, 
quia ex quo tcftator indiftinde loquuxus cft , non di- 
ftinguendo.lic hxrcs.vcl non, cxpropria fignificacio 
ncindcfiniricomprehcndicur vuigaris&pupillaris, 
vt rencc Bal.in d.Lprccibus. in verlicvnum cti.tm ad- 
ucrrc, quc ibi fcquuturPau.dcCaft.& Ia£&idcm tc- 
nent Domi.Card. &ImoLi in cLcJlainiuius, Arct.in 
l.j.ff.eod. Bal.in Lpcn.CdcimpobAah^sfubft.&Iaf. 
in d.l. i.fub num. 47. qux concluflo probatur hac alia 
r 1 rionr. nam quando folura apponttur fecunda con- 
dtrio,quiadicitur, (1 hlius mcusmnriarurinpupilla» 
ri xcacc: calcm fubftituo, illud quud dcccdat in pupii» 
lari xtatc.potcftcontingcrcaditah.Trcdmte, &non 
aditahxrcditacc. illa crgo vcrbanon rcpugnant vuK 
gari , imo vulgaris fub illis vcrbis in gencralitarc ilio» 
rum verborum comprchcnditur.qua rationccrgo di 
cimus , quod vulgaris comprchcnfa fub brcuiloc]ua , 
fcu compendiofa,dicitur cxprefla falccm vcrbis gene- 
ralibus, icico matrcm excludit, idem diccndum elt in 
propolito. &licct nonnulli tencantconrra BaLdiccn- 
ccs fubftirutioncm iliam non cfIccom|)cdiofam,pro- 
ut inccr alios cft Alcx. in d.Lprccibus, & in conf 47.1« 
i.vol. tamen non ncgantfVulgarcm fubftitutioncm 

.comprc- 
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comprehcnfam fubhacfubftiturionehoc modocon 
cepta.non clle vcrbisgcneralibus exprclfam. vndc,an 
iit compendiofa nccncpro nunc non coro difputare, 
fcd fat cft mihi, qubd in propoiita quxlrionc vulgaris 
fub gcncralicatc verbortim comprchcndatur , & pro- 
ptcrca marrcm cxcltid.it . & ita cum hacdcclaratione 
pcrtranfi t Ripa in d.Lj.nu m. 1 7 5. & cft vcra coclulio . 

7 Sccundb & vltimo dcclaratur non proccdcrc, fqn 
fubfticura > dlct aliquis dc dclccndcnnbus rcftaroris, 
nam cunc cacica vulgaris matrcm cxcludcrcr, AIcx. 
num. } 8. & R ipa , num. 1 7 y.in d.l ;. & ha*c cunclullo 
probatur argumenroeorum, qux fupradiximus in 
concluliotie6 t. &taciuncnotaiapcrGlof&Doct.in 
d.l.prccibus.&in d.LLucius . 

8 Circaquartam quxlhuncm , f qux eft, an pcr adi- 
rioncm, qux fit cx tacita vul^ari.cunfirmcrar rahtilaj 
pupillares-Dicasconfirimn.qn pupillus habutrcohc^ 
rcdcm, quiatuncpcrdationc cohxrcdis cxtranci fui- 
tas fublata fuir, (icq; adconfirmandu rcftamcnm pu- 
piilarcopus fuic aditioncilla, que ncccilaria minime" 
rbrct, ii iolus pupillus forct niftirutus , quia tunc iula 
cxiftenriafuiharredisrabulaspupillarcs cunfirmarcr, 
vt tenent Bar.num. 1 f . Ripa, mt j 7. vbi lc rcmitti t ad 
dicia per cum in Lj.rT.de vulg. in fccudo cffcclu vulga- 
ris fubfticucioms,Alcx.& laf.in S.rcquiiiro, in d.l. i.rf. 
eod.Salyc.in Lii reftamcnco.Cdc impub.& ahjs (ubft. 
Guil.Bcned.in c.Rainutius,dc rcftam. 111 matcria fub- 
iticuciunispupillaris, num.6S. &Puhcin cracr.fubft. 
jn matcria pupillan s,& cli communis & rccepra Scri 
bcnriumfcntcntia. & qubdpcrdationcm cohxredis 
excraneirollaairfuitas, cltcommunisupiniu, quam 
tcncnc Dynan l.j.ffdcaciuiir.hxrcd. Cyruin d.Lprcci- 
bus.in matcria vidgaris lubltirationis , BaLin Lli fra- 
tris. Cdciurcdciibcr.Alcx.num.zo.ls.ilcl. lafnum.). 
& 17.S0C1. num,io.Iacobusdc Arcna, Ang.lmota, 
Pau. Arct.&ahj communitcr.in Lli filius, qui pacri.ff. 
de vulg. &pupiL fubftic Bar.B.iL&Salycin Lquidam 
elogio. Cdc iurc dclib. Dyn. Iacobus dc Arcna , Bart. 
Ang.lmoia , & Alexin Lapud Iuli.inum f.idcm IuUa- 
nus.fhadTrcheLCyn.inLi. Cdcteftam.uitc. laf.in 
Lfi.coLj.in fi.Cdc repud.hxrcd.&inl.Liidus.num.!. 
ii. de vulg-& Ucncdicf.in d.c.Rainurius,in vcrbo,mor 
tuo 1 taq uc,d uium.7-& rurfus ibi.num. 2 o S . Arct.& 
Iaf.ui l.li filrashxresJf.de Libcr.&pyfthum & ha-ceft: 
communis opfnio,fecundura fupradictos Doctorcs, 
&lccundtimCorncurain l.t.num. 1 o.&in l.cum an- 
riquitas.Cdeiuredchber.in Lnon iuftam, num. r.C 
ad TrcbcL & md.Lfin. Cdc rcpud.h.rrcd. & qnod ca- 
bulxpupilbrescofirmenrurfiiiracc, probatur in l.fi- 
1 1 us.qtu fcparerna. vbi Bar.& omnes, in Lqtixlintm , 
vbi fimdicerfiar.&omncs&m Lli pupilhis, vbi limi- 
liccromncs.ftdcacquir.h.vrcd. &renenrB.irt&om- 
ncs ui dil.ii filius,qui patri. & oranrs, quos fupradixi- 
jnusccncrc, luitatccollidacionccohxrediscxtranci , 
&eltcommunisopinio, &qubdacacitavulgari tefta 
mcnmm vires fumcre poliir, fupra in fccundoctfcdru 
Litiusdixi. &liccx ijsomnibusconfirmaturfupradi- 
Ciaconciulio, cumquaego pcrcranico. 

9 An tvulgartspartim tacita &partim cxprellaad- 
mirtatur contra matrcm in cafum tacitumr Barr.m 
<LLj. rcnct partcm ncgatiuam , quam probat pcr tcx- 
tum in Lfi.Cdc in(tic& fubftic. qui ccxtas>lecundum 



Barroliintcllectum, loquirur invulgari tacica com- 
prchenfa in vulgari cxprdla: nam lccundum iftum 
BarcoliincellecTum.hociftalexdicicin fumma. Vul- 
gariscacica concenca in vulgari exprcila facfa invnu 
cafum tantum, non admitcicur concra matrem impu 
bcns,qux (ic d.ita cohxres. IftcBartoli intt Ilcitus 
loprobacur pluribus modis.f &primo in d.i.fin. crat 
conccnriointcrVlpianum& Papinianum: icdanca- 
citapupillariscomprchcnfa fubcxprclla vulganma- 
tre excltidcrct, crac id indubicaci iuris, vt prubatur in 
d.Lprecibus. modolic: lidicialcx finaltsloqucrcrur 
in tacita pupillari , & no in cacica vulgari, uiquc cflct 
fupcrHua & inucrilimile diccrct:l"cd hoc diccre eft fal 
fum.tumquia non cft vcrilimilc m cafu clarointer 
Vipianum&Papinianum, fummos lcgum vertices, 
contcntioncm cllc: tum cciam , quialci;es nunquam 
funt fupcrfhix.crgo fallum cft ctiim quod d.Lfi.in ta- 
citapupillan,& non in tacita vulcan lt;quarur. Huic 
pnmx ratiom rcl|X)ndcnir , quod hxc lcx finahs non 
clt fuperthia, tum quia loquitur in calu magis dubio, 
cxco, quialoquirur in racira pupillari comprchcnia 
in cafu tacitu ipiius vulgarislcd d.Lprccibus.ioquimr 
in racita pupillan incxprclla vulgan comprchcnia: 
tum etiam , quia erat bcne dccifum in d.Lprecibus , 
quud tacita pupillans nun cxcludcbat matrcm,quan- 
domatcr vitiit.quidautcm ittris, li matcr prxmuria- 
tur.non crat ibi dcafum, ncc alibi,lcd in hac l.fin.dc- 
cidimrinfinc.mmctiam, quiacrat bcnc dccilum, 

3ubd tacita pupillaris non cxcludcbat matrcra, quan 
o inater non erat cohxrcs.rLLprccibus.quid aurcm, 
qtiando cllct cohxres, deciditur in hac l.fi n.quod ad- 
huc idcm.fcd contrarium potcrat vidcri: quia cx quo 
tcftacor eam fecerat hxrcdcm, vidctur.quodvolue- 
ric, quodipfaiitcontcntacapartc, &lub(luucusad- 
mittatur in alia partc.icd concrarium dcciditur itt 
d.Lfin.&rarioponicurin verliciicnim, &c. Necob- 
tlacdubicario, quiaprouilio teftatoris, & fic humt- 
nis, tolli c tacitam prouiiione legis , qux cft circa ide. 
l.fin. C. dc j\u t. conuenr. fcd circa ius diucrfum non 
tollic, vndc pcr hoc , qubd matcr fucrir hxrcs inftitu- 
ta i rcftatorc , non vidcrur prohibica fuccedcre filio 
fuo impubcri in iplius hxreditarc ab intcltato: &(ic 
exprxdi^is vides hanc d.Lfin.non cilcfupcriltiam» 
nccinuerilimilc narrarc,li voluraus tenerc eam in ;a- 
cicapupillariloqui. 

Sccundu probacur.q» non loquatur dc racirapupil 
lari, lcd dc tacita vulgari,quia non apparcr adita fuif- 
le hxrcditatcm patris,quod clt nccclfc,vt traclari pof 
iit dc pupillari.Li.<.adcu. fT.eod. necprxlumituradi- 
ta,quiaadirccft facli, &facTa nun prxfuimmmr,niti 
probcntur.Lin bcUo.§.faclx. ff.dc capt.& poftJi.rcucr. 
& ira ccncc Barr.in Lis potcft. ff.tlc acquir.hxrcd. imo 
etiam in fuo non prafumicur immixrio, cria quando 
non habcrercohxrcdcm cxrrancum , Glof & Barcin 
l.necedarijs . ff dcacquir. hxrctL Imic rationi refpon- 
dctur: namoftenibquudin pupillari loquarar.vt in- 
fra probabirur.concludcndum crir, hxrcdi tatcm adi 
tam fuilIc:qniacumdevnotantum dtibitctur.ccrera 
prxfupponutur habilixcj.dcxratc&qualiratejib.tf. 
Prxtcrca dato , qubd iftc tcxras nihil dicat deaditio- 
nc, tamen iftud non habct obftarc, quinfubftitutio 
pupillaris locum h.ibcar,quiaadcllcpupillans fubfti 

cutionts 
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(Utionis non requlritur , quod pupillus adear.vcl non 
fcdeat hrrcditatcm . l.Iulianm .•ffdcacquiren.hxrcd. 
Barr.in l.j. in vcriicquartus cfTcchis , & in 1. i.$.tcrrio 
«pixritnr.tfdc vulg. & pupil. fhbftirur. Prxrcrea dato 
<ju6d in luc legc impubcs non ailiucrit hxreditarcm: 
tamcn.quu erat fuus hxrcs cx potcntia fuiraris ad 
alium tranimirtit hxrcdiratcin.crgocumalium fccc- 
rit hxrcdem, ccflatvulgarisfubftitutio. Nccobftat, 
ftciim Bart.divcris, quod cxiftcnria fui hxrcdis tolh- 
tur pcrdationcm colixrediscxrranciiquiarcfpondc- 
turquod licctdatiocohxrcdis tollat cxiftcntiamfui- 
tatis, quoadalia, tamcn non tollitquoad rranfmif- 
fioncm, quia non tollit in hts,qua- vcniunt cxtra rcfta 
mcntum , vt cft tranfmirtcrc. tcx.crt in Lli frarris , vbi 
Bar.C.de iurc dclibcran. & in l.apud hoftcs. Cdc fuis 
&legit. 6c l.ue Bart. «Scalij in 1.(1 hltus , qiu patri. ff dc 
vulg.&r pnpil. Nccobftat li dcnu6dixeris,qu6d in hac 
letjc fin. vlrra cohxrcdcm exrranctim crat lubftitutuj 
vulgaritcr, quitolUtfuitarcm.Lfi filiushxrcs.ft.dcU- 
bcr.& pofth. quia rcfpondctur.quod cft vcrum.quan 
do fubftitutus vulgaris eft darus fub condiciouc , li fi- 
lius nolucrit clle hxrcs: fccus quando clr datus in ca- 
fum impotcntix, vt in dJ.fin.li pofthumus datus non 
crir, nam tunc non tolhrurfuiras. ita dcdara: Barr.S" 
alij cum fcquuntur in l.GalIus.(.&qiiid li tantura, in 
vcrilc.fcd contra. ffdc libA pofthum. & BaLin Lcum 
proponas . C.de hxrcd. inllit. Prxrcrca rdpondetur , 
quodinquantumdidtur, quod vulgaris lublhtutio 
tollit fuitarem , pt ocedit in vulgari txprdla , &quan- 
doexprertalocum habct: fcd tacita vulgaris, dcqua 
tradrarurin haclegefin. fccundum Bar. ilhnon toIUt 
exiftcntiam fui hxrcdis , vt probatur in Lfi filius , qui 
fc patcrna.rf.de acquir.hcred.iundb d.Lli filius hxres, 
&itadeclaratBald.inl.poftaditam. Cdcimpuber.cc 
alijsfubftit. &in I.Papinianus . ti.quarta. ff.dc inoflic. 
tdtam. cx fupradichs vidcs fundamcntum non obfta 
te, imo probare rotum oppofitum . 

Tcrtio probarur.ni dlfi. fundatur fupcr co, quod 
matcr dll-t coh.rres,qur ratio a conrrario prxfuppo- 
nir,qu6dipfacxcludererur,finon fiiillorcohxrcs. fed 
iftud cft falfum.d.Lpredbus. crgo falfum eft criam di 
ccre.d.l. rUoqiii in tacita pupillari,& non in racira vul 
gari.Vcrum & huic rationi rcfpodetur, quod bcnc Pa 
pinianus ponderabat illam rationem, &ideodubita- 
bat: fcdlmpcrator dubirationcm Papiniani rccufa- 
uit, Si voluit indilhncK- matrem prxfcrri . 

Quarto & vltimo probatur: nam rcxtus in d.l.fi.lo- 
quiturdc fubftttutioncin numcro lingulari . dicir.n. 
fubititutioncm admntimus, tkc. crgo apparcr , quod 
vna tantutn qucritur.igitur loq-.iitur dc fublhnitione 
vulgari tantuin, &non dc fubftitutione vulgat i,& ra- 
cita pupillan . Ceterum & huic rationi rcfpondctur : 
lmperator in dl.fin.conlidcrauit fbrmam & reccptio 
ncm vcrborum.fccudum quam vna tanrum erat lub- 
ftitutio, fcilicct vulgaru.licct cffccruahrer fccunduin 
iuris intcrprctationcm comprchcndcrcrur ctiampu- 
pillans: vel Impcrator ibi loquutus cft in fingulari nu 
mivo.habito rcfpechi qtiod in qcncrc vna tatum erat 
fubftitntio. comprchendens fub fcdnas fpcdcs lubfti 
rutionum, fcilicct vulgarcm, & pupillarcm . 

Ex prxdi&is vidcs , iftum Bartoli intellcchim non 
Aiblifterc. fcd fi vcrus cllct, cx co duxconclulioncs cli 



i r cetcnmr.Quarum prima cft, f q> fuhftirutio vnlgarit 
non concepra fub illo gcncrc, ncc fub illo indcfini to , 
fi hxrcs non crit, fcd conccpta in vnum cafum fpcda* 
lcm,&indiuiduuin,puiafi natus non ftierit, racitctn 
comprchcndirocs alios cafus vulgaris fubftirutionis, 
& iftecft cafusin hacLh.meUordciiirc, f"m illum in- 
rdlcchim, vt per Iaf in d.l.fi.num. l. &iflud norabile 
cft verum in fc . nam fi fubftitutio vulgaris coceptain 
vnum cafum fpccialcm cV indiuiduum continct ct ta» 
citam pupillarc,vreftcafus vnicus&linguLirisin hac 
l.fi. fm communcm intcllc-ctum, vt ibi jier Bar.Bal.6t 
laf&ab hoc ncmo dilcrcpat: mirum nonclt,q»conri 
ncatocscafusvuli»aris fubftirutionis, quiain habcri» 
bus lvmbolum facilior cft tranlitus. I.fi non fortcm.f. 
fdendum ff.dccond indcb.&l.li vnus.S.pacriisncpe- 
tcrct.circa fi.ff dc pact.fi crgo continct ptipilLirc.qux 
cft diflimilis: iginir a rbrtiori cotincbir oc*s cafus vul- 
qaris fubftiturionis.qui funtfimilrt&eiufdclpccici. 
ltcni quia maior efl tranfgrdlio.qn conrinct pupilla- 
rem,qux cft altcriusgcnci is, qu jm quiacorincralios 
cafus vulqaris fubftittt tionis. li cri;o conrinct pupilbn 
rcm.erqo i maiori cotinebitalios calus vulgaris lub- 
ftirurionis . & licct hxc conclulio in fc lit vcra.tfi pro- 
ptexhancnon eft vcrus Bartoli intcllcChis.ni (tcrvul 
qarcm fucceditur rcftatori.cc licmarito, non autim- 
puberi filio.l.cohcrcdi. f cum fiUx.ff.dc vulg.iS: pupil. 
fcd qn rratCtarurde fuccdfionc mariti , mater luillum 
habetpnuilegium,namillud folum habct^jn tradw- 
turdcluchioUhxrcdirarc fihf.d.Lprcdbus. & hoc fir 
mat Glof fi.in d.I.fi.qux per ocs approbatur.ergo fi ve 
rum cller, q>d.Lfi.loqucretur in racita vulgari, marcr 
eitcludererur,cum tam pcr cxpreflam, quim pcr tad- 
tam vulgarc cxcludatur, prout fuprn drxi . fcd ibi ma- 
tcr non cxcluditur.crgo verum nii df, q» in tacita vul- 
^ari loquatur. Nccobftat li dixcris.q, aflcciio tcrtaro- 
ris crga tnatrem arguitur ex eo, q> lUam pro partc hx- 
rcdem inftituit: Bc in tacitavul^ari vcl pupillari volu- 
tas tdtatorisconfidcrarur, Sc idcopcrtacitam vulga- 
rem non cxcludirur in cafu d.l.fi.quu rcfpondco q> il- 
la affcctio teftatoris in cafii dubio non habct locu con 
tra fubftiturumin fauorcm Gbc vxons, quxin bonis 
mariti nullum habct priuilcgium , ccproptercacft q> 
tacita vulgariscxchidit matrcmpupillictiamcohxrc 
dem.ira tradit notabilitcr Glol.fin.ind.l.fin.quam 

nibi fequuntiirRaphacl.Iaf.ccDcc.t&non mirum 
eft, quia his accrdccndi etiam a racita vulqari liibfh- 
turionciinpcditur , vt probat tcx.inl.fin. C.dc hxrcd. 
inftitucn.qui fccundum Decium tictnducitur. Tclfa- 
toribiinllitutofibihxrcdcPloriodtxir.Scmpronius 
Plotq Imes cfto- irtaaflfirmatiua,qu6d fitlia-res Plo- 
tij,delignat pupillarcm,quxno potcftv.dcrcibi,quia 
cratcxtrancus, idco illa vcrba lbi rcfoluutirurin vul- 
garcm, vt ibi dicirur, ita quod li Plotius non crir h» 
rcs , Scmpronius crit hxrcs . & hoc ctiam habcbi t lo- 
cum in panc hxrcditatis,vt ibi dicitur. & lic vutcnir, 
quod inaliaparte habcrct cohxrcdcm , qui non po- 
tcft vcnire per iusaccrcfcctidi. > 

Secunda conclulio , qux clicitur ex Bart. intcllcchi 

i j xft, t q"6d illc qui vcnit pcr ius accrcfccndi, cxcludit 
fubftitutum: nainind.l.fin.matcrfuitdata coh-rrcs 
pofthumo,tn co nato, &rcpudiante, admittituripfa 
i-xclufo fubrtuuro.fcd cci tumdl.vj) non potcft vcntrc 

K nili 



nifipcr ius accrcfccndi , nc tcftator dcccdat pro parte 
bonorum intdtatus , &tamcn ipfa adraittitur, crgo 
cxduditur fubfticucus.& non mirum.ii in cafu d.Lhn. 
admittitur matcr, quia tru concurrcbant. Prirab; 
quiaillacratiTuicr. Sccundb, quucratcohxrcshhi 
fui . Tcrtib, quia fublhtutus vcmcbat cx tacita fublh- 
nitioncnonoccxprcila.&fic non mirum dt, fipcr 
iftatiia marcr prafcratur fubltioiro,&ita dcciarar 
ibi Pau.dc Caltro qucm rcfcrt ibi , & icquitur lal" fcd 
animadiicrtcndiimclt, quuillacru non faciuntad 
propoliium. Primumnou.fcdtcct quod f u matcr, 
qui a cum rilius nonadicrit, crgonon traciatur dc fut 
rcditatc fitt . igitur.qu od lit maccr, mlul ad propoli- 
tum, vt dt Glof magiltra in luc l fi approbata per orri 
ncs, proquafacit tcxrus ln l.potcitatilnis.C.dcimpu- 
bcr &alijsiubltit. Itcm iecundum, fiilicct qubdlic 
corvrres non vidcturopcrari.cum ipfa nttatur exiurc 
accrdccndi, quod dt dcbihus jurc fubftitutioius . 
Llccunda $.li duo , cum concordanc. f£ck bonor.pofi 
Idl jccundum tabul. &d.Lrin. C.dcJurcd. mibtucn. 
Item & tcrtium nihiJ opcrarur, fdlicccqubd iit tacita 
fubfticucio: nam qucmadmodumfubltitutioexprcf. 
dcA potcntior iurc accrcfccndi . ditio $. li duo. co- 
dcm modo ucita. d.J.fin. &ibi Bald j n vltima colum. 
Cum crgonulluraliorumrriumfacuntad piopoii- 
tum dcpcr fc.igiturvidctur, qubd idcra lit.&ii iimul 
concurranr, ncc potdt dici, qubd cx pluribus imper- 
fcdisrciultctvnumpcrfcctum, quiafatcor, qnando 
eflcntplura impcrfec*h,u* umccilcnraliqua. fcdcum 
quodlibcchorumtrium lic nullum quu ad propoii- 
tum.vtdixi: crgocxcisiimuliunCcisnon pocdlah- 
quid pcrfeccum reiiilurc, quia fccundum Phvlofo- 
phum, cxnihiio nihilrit. Et contra hanc conclufio- 
ncm, quxeliciturexhocBartoli intcJJcctu, dlgloC 
fin. in hac Lfin. vbi diat , qubd (i fuiflct rach pupilLi- 

riscxprdla,fubquaconuncturvuJi;ansucita,qubci 
iila 

tacitaadnuttiturcontram.ttrcm • igiturliibiiitti- 
tioccumucitaailmittitur conrra matrcm volcntcm 
venirc nerius accrcfccndi .&li dicas, contra dcilta 
cadcm l.fin. vbi fiibihtutio tadta non acJmittitur con 
tramatrcm, &camcn maccrcuncdtctiamcohxrcs; 
quia rcipondcrur.qubd in dl.ri. ldco cit non unrum, 
quucohxrcs, fedquiaagitur dc hxrcdinrcpiipilh, 
boc cli filij fui : & 6c caula i ntcftati , fouet cauiam tc- 

nati.c\:proptctalu,dcquibusibiintcxtu. &proprc- 
rca quando pupilius adiuit, cxtinccum cltiusaccrc- 
kcndi-J j.ffdc viuhructu accrclccn.ergo iito calu non 
tractimusdc iure accrcfccndi, fcd mabo iic, quando 
rcpudiauit:& iic hrcJcx non obfracProptcrca cx alio 
non clt vcrus iitc lunoh intcJlcctus: quufi filius non 
fuit lixrcs , matcrlubcrct vcnirc pcr ius accrciccn» 
di, vt dictum fuic.cigolicct mater dcccifiilet antc 
impubercm.dcbuilTct tranfmittcrc illud ius accrc- 
kcndi ad Ivcrcdcm iuum.I.fi expluribus . rlidc fuis& 
lcgir. cuius contrarium dicirur in finc ctLh.crgo cou- 
tra iitum Bart. rardlecitum etiam cltdiccndum . 

EtcumfupradictiisBartoli intcllcctus non fitvts 
rus, idcoqubdnonloqu.uurintaciuvulg.ui, lidin 
racitapupillari, tcncnt Ang.Imola.Alc.xand.IafSoci. 
&Ripa ra dicxal.prima. Bald. Ang. I»au. dc Caltro» 
Alcxan. laf. & Salycin d.l.fi n . Imoia in LLucius. fW 
dcm . &ra ditito cKainutius , in matcru vulgaru . Si 
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hzc c-li communisintclhgcntM, quar probarurin vcf 
bis cLLrin.dum dicit, poilhumo nato & impubctt 
dcfunCto , matrcm nugi» ad cius vcnirc lucccllio* 
iicm,quam (ubiticutmn.ii cnim &fua; lhbltantix par 
tcm vxoitdcivhquit, multo magis & luCtuolinj Jvch 
xcdtcatcm ad macrcm vcnirc curauic. Pondccanda 
luncinprimisilJavcrba.nutrnn vcmrc aiieiusfuOr 
«xllioncm,& iic ad lurcditatcm pupiiii . Nec obltat , 
fi cum SoLino dbxcris,quod rcxtus in verbo,ciiis,con« 
ucnientcrcx.poiupotcil,lcihcct tcilatoiis.ycl itcxpo* 
natur.icdicct hii),intclhgatur,(cilicct inquafilms 
fucratinlhtutus: qtua tclpondctur,qubd ilU vcrba 
cmmno rcpugnant.cum loquantur dc fucccflione 
impubcnsdciuncti: nam rclatiodcbet ricri ad pro» 
anna: &tcxtus lilc loqmtur dc litcccflionc hii),& non 
dc inibtucionc; & vct ba iun t cui a, qui non poliunt 
cauillaxi: &liccxpolitioS(Kimnoncll vcra. Sccun- 
dbpondcranda luntvctbailJa,luchiolam lu-rcihta- 
tcm ad mauem vcnirccurauir.qiia' pouus tiiutUf 
luchioia proptct fiimm , qtum proptcr maiituin , 
cumUrpcvxor gaudcac dcmortc irunci , fccundum 
glofiu Lparcr Scuci inam.$.locius. fl.dccondic& de- 
monitrat. Prartcrca li tcxtus,quandpdiat,Iuciucilam 
hrcrcditatem, loqucrctur dc hcrcditatc tcflatoris» 
nondixiilct iia'rctiitatcm,(cd portioocm lurcditatis. 
ircmnondi.ullct ad inatrcm, lcdad vxorcm, prouc 
dixerat inpiinc.ibi.lublbntiarlucpartcm, &c, Ncc 
obltatlidixcris cum Socino, qubtl latis dicitut lu- 
ctuoia harcditas maritt ipii vxori, cxquo adcam pcr- 
ucnit mcdiantc mortcpropri|fifijt nainiiibifubili-! 
tutuinadrnittcrcmus.nihiladinatrcm liliusiuiciu-- 
rcditano tranimittcrct , & pcr confcqucns fatisdicc- 
rerur prmatahlij lurrcditatc, cxquoillam mcdiante 
mortcrihjconfcqui potcrat. vcldici potclt luttuou, 
cx quo apparct qubdaviro fucrar prardilcaa, ciim 
fucmt raliituta vna cum filio pro partc, & iecundum 
communircr accidcntia.aquibus valulumcil argu- 
hicntum .Lqcquc natalcs, iuncta glof Gdcprobac 
muhcrcshigcnt mortcm maritorum, cum intcrcos 
dic.ituriucictasdiuina, & humana. Laducrfus . C.de 
criminccxpilau: Jui cd. &dur* quocLunmodo dici- 
tur intcrcus lcparatio, pcr idquod habctur in LpoA 
lcflioncs.Ccommun.vttiulquc uidic.quu rcfpondo 
lurqubdiurrcdiushlq ciUlla.qua: diatur h.uuola 
matri.l.rin. C.commun.dc ("uccell." ncquc cnira hare? 
dius maritiIcmpcrdiciturhiCiuola.d.Lpatcr Scucri* 
nam.f locius. &idcouid l.rin.convhidcndurndtdu- 
Ctuol.mi JuTcdiutcm nuncupari rcfpccru matrisin 
h.vt cihutcpupilh rih| lui. quod probatur cii.im.qiiu 
dum ladtcomparationcm dc hxrcditatc tcltatoris» 
ibi,ii cnnn lux luhiiantia: pat tcm, ail luCtuofam hx- 
rcdiutcm, vidctur, ijubd ilia luciuola lurrcditas dfirc 
diticriia lubllantu t cilatoris, crgo dc luctuola Jurre- 
tli tatc iihj utteJIigitur . quod comprobatur.quu U lo- 
qiicrcturdchaircditatetcliatoris.non dixiflct hxro» 
ditatcm , fcd potxioncm hxrcditatis . Itcm uon dixiP 
lcr ad matrcm, fal ad vxorcui , proucdixerac inpriru 
cipio. Prxrcrcacompit>baturlin.'copinio: namiiilia 
vcrba.licnim & lux fubltantu: partcm vxondcre- 
liqtiit, inulto magis & Wuolatn hxrcdiratcm ad 
matrcm vcnirc curauit , iniciiigcrcntur dc hxredi- 
tarcrcftatoris,&non pupiJJi., Uqucrctur, quod non 
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procederetargumencum a forciori, quod facir cccin 
d.l.tin. fcd ellec eadem ratio.quia tocum clt de fub- 
ftanria tcftatoris, immo minor cllct ratio exdudcndi 
fubftinftum , quia in prima partc vxor vocata fuit 
ex exprdla reftaroris difpolitionc , & in partc filij ta- 
tice ex iurc accrcfcendi vocara eflcr.vt igitur argu- 
mentum a rbrriori procedat.farendum eft,texrum 
illum loqui in hxredirareluctuofafilij: quialircfta- 
torvocauic vxorem adtius hxrcdirarcm, afortiori 
videcurillamvocairc ad hxreditacem filij,qux crat 
matri magisdebira,quam cflec hxrcdtras ccftacoris. 
Nccoblfoc, firclpondcndodixcris, fccundumSoci- 
num , quod eciam li textus loquatur dc hxrcdicacc ce- 
ffororis.procedit argumcntum a maiori, hoc modo : 
nam cum patcrccnleaturplus filium diligere quam 
feipfiim.l.tfti quidcm ffquod mcc.cau. &ccnfcanrur 
vnaperfonapacer&filius. l.fin.Ccodcm.&hxrcdi- 
tas patris dicarur iure naturxdcbita filijs. I. fcripto.ff. 
vnaehberi . fi parer filiocxiftcnre voluic vxorem fuc- 
Cedere in dtmidia hereduacis, &proprium filium 
ea priuare, forrius vidccur volu ille illam fucccdcrc in 
alia dimidia nullo filio fupcrftirc: quocafu noncon- 
tingicpriuano filij propter vxorem>& lupcrcft maior 
xario pietatis proprer lti&uofam morrem filij: quia 
xefpondcmr.qubd in hxrcditace pacris calc argumcn 
tum a maiori, non procedic,quia poller folum locum 
habere, quando filionondedillctfubftitucum , nam 
tunc (i voluit vxorem inuento filio fuccedcre in dimi 
dia, &illutn cxcluderein illadimidia, a fbrriori vidc- 
turvoluifle illum fucccdereinalia dimidia mortuo 
fUio: fed fccus,quado filio dedillct fubftiturum, quia 
tuncinilla parcc, in quafilius fuic ftibfticucus, non 
vidccur voluillcillam parrcm ad macrcm vcnirc,quia 
tnatridcditpartcm.pcr quam voluitcam cllcconcen 
tam,& ficnifi tcxtus incclligacur in hxredtcace pupil- 
li , argumcntum a fortion non procedit. Necetiam 
obftac , fi fecundum laf dixcris , qubd argumenrum a 
maiori proccdercporeft , cciam ii tcxcus in hxrcdica- 
tc tcftacons loquacur hoc modo , quia tcftacor magts 
dilcxitvxorem.quamexrrancurnfubftirutum. hocpa 
tet, qtiiatllam inftiruitvna cum filio, ergo a fbrciori 
videturtcftacorvoluilTe, qubdipfaprxftrarurfubfti- 
tufo in alia parre, qux obuenit matri mediante mor- 
tefilij: quia relpondccur, nam cum rcfUtor dcdcrit 
fubftirucum filioin eaparccinquatuitinftirucus, in 
eaparre vidccurporius lubftitucum,quam macrem 
dilexillc.& proptcrea inftiruendo cam in dimidia,vo- 
luitillameapartccontcnum cllc. quoftanccniii ccx- 
tus inrdligarurin hxrcdicacepupilli , argumcntuma 
fbrriori nullo pacto proccdir,& propcerea condu- 
dcndum elt , tcxtum illum in tacica pupillari loqui . 
Itcm & vlcim6 pondcranda funr illa verba,cum impu 
bes viua micrc dccdfori t . per qux conftac, qubd ccx- 
tus loquicurin pupillari, quia li loquercturin vulga- 
ri, non eflet vis, an viuerer, an verb moreretur : vd an 
moriarurinpupillarixcacc,vdaIia. Ncc oblfor, lidi- 
canir , quodilla verba funr fath narracoria, quia im- 
nio ponunrurinparte detiliua & lupcr illis fc fun- 
dar Imperacor . 

Vlcimb qubd cexrus ifte loquarur in tacica pupilla- 
ri, probacu r hoc R ipx fu ndamenro: nam a u r vis dicc- 
rc,qubd impubcs adiucrac, & tiujc non potcft traOa- 



ridevulgari.l.poftadicain.C.deimpaber.&alijsfub- 
fticauc visdiccrcquod rcpudiauerar, &hocnonprx 
fumirur,cum rcpudiatio lic fach, & facta non prxfu- 
muncur.Lin bclio.ji.factx.ff. dccapt.&poftlim.rcticr. 
Aurvisdiccre, qubd impubcs dcccllerir hxrcdirarc 
non adira.nccrepudiarx &runcvirruccfuirarisrrif- 
mitillct hcrcdicatem non adicam ad quofcunque.l.cu 
anciquioribus.Cdc iurcdcliber.&ficquilibcccxclu- 
dcrccfubllicucum.quod ncgaciIIeccx.matrcprxmor 
tua . crgo nccellarib dicendum cft , rex.iftum loqui in 
hxrediracc pupilli, & pcr confcqucns in racira pupil- 
lari.&dariocohxrcdis , fcu fubftimci in cafu illius lc- 
gisnon toUitfuitatcm,proiufupradidrum fuir. Ncc 
obftat, ficum laf dixeris, quod dacio cohTredis & 
fubfhcuci limul rollir fuirarem : quia liccc dc per fe 
incafuillitis legisnonrolLuufuitatcm, tamcn limul 
tollun t , argu rn.au ch. hoc i caq uc . Ccom mu n. dc fuc- 
cdl.quiarclpondccur, qubd quando aliqua difiun- 
ctim nihil opcrancurquoad acrum, dcquoagicur, 
vnita cciam nihtl inHuunc. I. fpadoncm . $.qui iura 
multa . ff.de excuf tutor. vndc cum datio cohxrcdis , 
&datio fublhcucidcpcrlc quoad rollendam tranfc 
miflionemincafu illius Icgis non tollant fuicacem, 
diccndum cft qubd limul vnirx , quo ad hoc ni- 
hil opcrcntur. 
1 4 Circa fcxram & vlcimam condufioncm , f an fci- 
liccc prxicgata vcniant in fubftirurum vulgarem ) 
Conduliue procedcndo dicas , prxlcgara non vcni rc 
in fubftirurum vulgarem.Bar.Alcx. Dyn.Ang.& loan. 
dc lmola in l.Marcdlus. j.quidam. ff.ad Trcbd. Ripa 
& Soci.in tl 1. j.fEeodem . & Bart.in Lmilcs. f pro par- 
te.t£dclcgac.i. & probacurpcr tcxin LScxciltam , icu 
Scxtiam, & ibi Bar.fT.dc lcg. t . 

Hxcconclulio dcclararur nonprocederc primb» 
Capparcrct conrrarium cxprclsc, lcu racitidecon- 
trana mcnrc rertacoris, argum.Lquidcrgo.rTJcleg.j. 
nam (i ceftator omnia fua ferc bona diuiderct per 
prxlegata inrer hxredcs, cunc vidcrur vellc prxlcgar* 
fucccdcrclocoporcionum hxrcditatis, & ideo repu- 
diandohxrcdiratcm, prxlcgara rranfcunrad fubfti- 
tucum vulgarem , canquam hxrcdicaris pars.Lfilio, 
& Lquid crgo.fT.de lcgac.;. & lbi ccmmu niccr DoCto- 
rcs ica ccncnc. 

Secundbdccbrarur procederein cohxrcde rcpu- 
diantc, fecusincohxredcdeccdcntcantcaditam hx- 
rcdirarcm: nam tunc pro porrioncillius cohxrcdis 
ciufdcmqucprxlegararij lpla prxlegata cranfcunt ad 
fubllicutoscohxrcdes. &racio cft.fccundum BartJn 
d.I.milcs . f.proparrc.quiaprxlegara, quatcnus ftint 
in porrionc hxrcdiraria,viacnrur prxlegata lubcon- 
diuone , fi hxreditarem non adicrit. & ideo (i rcpu- 
diar,debet haberc portionem, inqu.iabinicioconlt- 
ftidcgatum.vt pro parrccoh^rcdum^&aliam^inqua 
ab imtio non conliftit legatum, quia rcpudiando cxci 
tit conditio eo viuo , & ita procedit tcx. in d.Lfilio , & 
tex^n Lqui filiabus. f.fin.cumLfcijucn.rrdclcg.j.Scd 
ndcccditantcquam rcpudicc, propirtehxrcmraria, 
non potcft ad hxredem rranlmittere, quia non exti- 
ritcondiciocoviuo.&itaprocedit ccx. indicfaljtro 

Eirtc.&hanc racionem fcquirur Bald.inl.qui nlia- 
tis.f rinali. & cft de mcnce I>mi,prour ibi dicit 
Baltl vd rano cft ifta.quia fubihcuttis vulgaris, cft 
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fubftirutus inquou hxrcditaria portionc.igirur& 
in i flis pra-1 egati s, hx i cdc an tc adi ci h xrcdi utc d cce- 
dcntc,qiutcnusiiKluditurfm>hxrcdiuriaporrionc, 
& iu proccdit $.pro partc. fcd hxredc rcptidutclicct 
totum lcgatum dcbca:ur , tamcn non pctitur cx vi lc- 
gatiexprdfia primis hxrcdibus, & idco non tranlit 
ad fubfticutum vulgarcm,& iu uroccdit d.l.qui filia- 
bus.$ fi.cum Lfeq. & eft ratio Bald. in d.$.pro partc.& 
cft dc mcntc Glolfx Qliaj §. 

Tcrri6,& vlrimo dcclaratur non proccdcrc, quan- 
do dics talis legati non cdfit in pcriona ilims , cui lc- 
gatum, & fubftuutio vulgaris facu fuir, vt quia lcga- 
tariusdccdfit viuo tcluiorc: namfilubfticuciovul- 
garis fuit facfa ci , pcr hxc vcrba , fubllituo ci in por- 
tionc, tuncprxlcgatavcniunt in fubfticucum vulga- 
rcm : Sccus ii facu efict J >cr hxc vcrba, fubftituo ci in 
bxrcdiurclcu in portionc hxrcdiraru, nam tunc 
prxlcgauin fubftitutum vulgarcm non tranlircnt. 
iu tcnccGuilicl.de Cun.inrcpcric.d.I.precibus.C.de 
impub.&alijs fubfticqucm rcfcrt & lcquitur Alcx.tn 
dlMarccIlus.$.quidam,nn.4. & probatur in d.$.qut- 
dam.in Lfi Titius.ffdclcg. i . & m Lin fidcicomraiira- 
ria.Ji.fin.if.ad TrcbcL 

S V M bl R l V M. 

I Stibflitutio Vklgarit, m tctht exiHentiam fuitatis , cutn 
fuis declatation.bus , num.z.j. 8.9. 1 1.1 2. 1 j.i 6. 
I7.ig. 19.22.23. 24 2$. 

3 Subfiitutiotacita, qux ex iure accrefccndi caufatwr, an 

toii.it fuitatcnu . 

4 Datio cobdredis extranei, tollit cxifltntiamfkitatu . 

6 Subflttutto vulgaris , qux comprebenditur fub rccipro- 

ajellitfuitatemj . 

7 Sub(l.tutio Vklgaris,qu* efl fub compcndiofa, non totftt 

fkitatttru . 
I o L.fi fblus.jf.de acquir.barcd.dcdaratur. 
1 4 Datio cobsrcdis cxtrjnci , non tolbt fuitatem , quando 

ncn babetcjfcfliim.& num. 1 1. 

20 intcllt&usl.quoniamin prionbus. C.deinofjic.teflam. 

2 1 L.quoniam in prioribks , non proccdu in fubslttuiione 

luigari, 

C A P. XIIIL 

1 NrV^s&c» Vin tus cffccins cfl , f quod vulrjaris fub- 
s/f^Vvi ftitutio facit dc ftio volumanum . Vc- 
iy^l^ rmn » vt hmus conclufionis vera habca- 
ffi^s fcffi turrcfolutio.icicndum cft,qubdinea 
due funt prindnalcs Docioruni opinio- 
ncs: Qiurum prmiaclt.quod vulgarisfubftitutiotol- 
btcxilccnriamfuiutis.&luncopinioncm tenetDyn. 
lacdc Arc.Bart.Ang.lmola, Alcx.&IaCm Lfi filius hr 
res.ff dc hb.& pollhura. Glof in LPapinianus. tJ.quar> 
u . rf dc inoffic. tcftim. Cyn jn Lprccibus , in matcria 
vulg.fubfticq.4.Cdcimpubcr. &alijsfubftir. Imola 
in l.j. in f.q.priiicffcod. &ibi Sori.num.4-:. DalcLin 
L (i arrogator.in f.oppoficionctT.dcadop. in l.in fuis, 
antc fiiicm. rftlchbcr. & pofthum.&in l.fin. Cdc rc- 
puAhxrctL Barr. Alcx.SocL&Iafin l.fi filius , qui pa- 
tri . num. 1 7. lCdc vulg. Bart. &Emanud dc Acofta in 
LGoJ]us.$.& quid fi untura. if de lib.& pofdium. BaL 
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in Lpoft adium. C.dcimpub.& alijs Itibftit. in Lapud 
hoftcs . C.dc fuis & lcgi t. & m I.cnm proponas . C.de 
hxrcd.inlbt. in I.non lultam.C.adTrcbeL &inc.Cur 
m.ina.dcclcdio.Imolain l.fin. If dccondit. inllic. in 
Liam dubitan, & in Lpatcrramilus.ft.de li vrcd infti- 
tuen. Corn.in I.cumanciquioribus. C.dc mrcdclibc* 
ran.in l.fin. Cdcrcpud. hxrcd. inl.fi fratri, num.i 1. 
in finc,& BUro. 1 1 C.dciurc dcltberan. &inl.non ia- 
ftam.nu.f.C.adTrcbcl ScgurainL j.f fin.num.149, 
rl.de liber. & pollhum. & m Lcohxrcdi . f . cum hhr , 
num. 6 i.&ruilusibi. num. 170. rf dc vulg.&pupiL 
fubft. Soci.in coni. 10. num. t r.lib.j. Alcx.in conf 7 1. 
lib.i.Ang inconl.i < i.&BaLinconi.j£t.volum.i.& 
hxc dl comtminis & 1 cccpu Scribcntium fcntcnria, 
fccumium BcnciLin cRainuriuS, dc tcftam. 111 vcrbo, 
mortuo itaqucil i.num. 1 90.& in vcrbo.li ablqucli- 
bcris,num.9 j.& fccundum Corn.& Alcx.in fupradi- 
cf is locis. & moucntur ilH cx pluribus . 

Primo pcr tcxtum in l.li filius hxrcs . ff. dc liber. 8c 
pofthum. cum mduccndo in prindpto, dum dicit, ii 
filiushxrcs intlicucus iitomiflb pollhumo, filioquc 
fubflitutusncpos cxcofit.pofthumonon nato,ncpo ? 
tcmumpatri.quamauoluum hrrcdem futurum, 
Exqutbusvcrbis coliigitur, quod filijfuitas fublau 
fuiccoq tod ncpos cxco fuic fibi fubllicutus: alitcr 
cnimipfcfiliushxrcs iurc fuiutis fuilfc ftatim poft 
mot tcm patris vidcrcmr, vndc ncpos poftea cxcopa- 
tri tantuin , non ctiam auo hxres forct , argurn. Ji.iu 
dcintim , lnfiit.de iixrcd.ab intcft. nam fi ibi pcr fub- 
ftitutionem fuicas fublau non fuiflct, impoilibilcci- 
fct ncpoccm tam pacri, quam auo fuum hxrcdeiu fu- 
turum, cum ncpos non poffit cllc hqrcs auo,cum non 
obcincrctprimum locum ccinporc morcisaui, quia 
filius cuin prxccdcbac in gradu.ffui, Inltic.dch.rrcd. 
qualit.& dufcrcn. & pnoricas in gradu eft dcfubftan- 
tia iuitaus.Lpofthumorum. ff.de iniufto,rupro&h> 
rito tcliam. Prxtcrcafiliuslicetmoriatur antpquam 
fcimmiiccat hxrcditatipatcrnx, tamcn cftfuus,& 
iic ipfo nirc cft hxrcs.l.in fuis. ff.de libcr. & poftbum. 
&ratiocll,quiaintcr matrcm tcflatoris.&mixtio- 
ncm in lito, non clt darc mcdium . d.l.in fuis, & ibi 
Dodorcs. Itcm quia in fuo non dldarc hxrcditatem 
vacantcm, nlol .not.quam Bal.nout in Lcuin hxrcdi- 
tas.C.depof & filius mortuo auo propccr fuiuccm fta 
timfichxrcsipfiauo.L). $.quifuncinpotefiatc. £fi 
quis omiila ciula cellam. modofic, (1 in d.l.propccr 
(ubliicutioncm, non fuillct fublaca fuicas , impoffibi- 
lc cilcc quod ncpt>s cx fubfticuuonc pt>flct ibi dli 
iuus hxrcs auo, tum quia duo non pofliint clleco- 
dcm lurchrrcdcs iniblidum. Lfi vt ccrco . $.fi duobus 
.vehiculum.ff commod.&l.quodconcra.$.vniduo.rt 
dcrciinlic. tumcriamquiainfuitaccnon lubctlocu 
fucccllbrium cdictum-l.j. ficicndum. ffde fuis & Ic- 
gic Barr.&alij inLquiicpatns.C. vndclibcri. Huic 
Icgiiuindiitrx icfpondctur, nam ibi filius inftitu- 
tus prius dcccflic, quim pofthumus prxtcritus per 
abortumpcnjllccficqucisfiliusfuus hxres dTcpcr 
pofthuraipendcmura imt»cditusfuit,non pcrdario- 
ncm fubftiruti vulgaris. Quatliu.n.pofthumusnaici 
fpcrarur, umtliu hxrcs fcripttis no potcft cilc h.rrcs , 
ncq-, iurc adirionisvclimmixtionis.ncqiiurefuintis, 
iiJJud.J.flcum Lfcq.ff.dc bon^xjucif contra ubuL & 

Lvcntrc, 
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Lventre.in prinAin vcrficergo fiplenaffdeacqmr. 
hxred.&ficpcndcntepo(lhuminatiuiatc filius ille 
fuus hxrcs dle non poterar ex reftamenco proptcr in- 
certam teftamenri vahditatcm. cLLillud , & l.hn. ri.dc 
condir. inlbc nequc fuus cllc potcrat ab intcftato: 
quia quamdiu locus clle poteft fucccffioni ex ccftamc 
co , cdut fucccifioab inreftato-Lquidiu. fLde acqtur. 
hxred. & idco cum per mortc fiiij dcftuuatur primtts 
gradus,& fit locus fccudo,crit ncpos fubftitutus fuus, 
quia non prxcdlit alius fuus, & iftc intellccius c : t 
D.Chri floph.de Caft.in cLLii fiiius hcrcs.qucm ibi (e> 
quuntur Kaphacl Cuman. Pau.de Caft. Arcc & l»f.& 
fccundum laf.eft ficut fol vcrus . 

Sccund6 mouenturpcr rex.in Lvnica. $.in nouiffi- 
4toC.de cad.tol.iuncto $.cii autem. nam in d.$.in no- 
uifiimo,lu:redirasnonaditan6tranfmirtitur, nili lit 
fuus hxres: &ramen poftca in d.$.cum autcm, fubdic 
Imperaror, q> vbi datuseft fubilirutus vulgaris inftaru 
to,lempcr dcferrur hxredins ad fubftitucum, non au 
tem cranfmiccicurperinfticucum. hocauccmftace no 
po(Iet,nifi prcfupponamus fublatam eflc fuiutcm in- 
fhruti.nam eilet cotradJ.fi frarris , cum fimilib.Cdc 
iure ddibcr. Verum & ifte textus contrarium probat, 
nam ind.$.in noui(Iimo,dicitur quod h^reditas noa 
adiunon rranfraittirur,adqtiam rcgulam rexrusexci 

Eitduoscafus. primo,qnhrrcdiras rranfmittiturad 
bcros , iuxta Lvnicam.Cdc his, qui anteaper.tabuL 
Secundum.qn fir rranfmiifio iuris dcliberandi,iuxta 
Lcumanriquioribus.Cdeiuredelib. Dctnam ind.$. 
cum autcm , dici tur q> exceptis quibufiiam pcrfonis , 
quibus tranfmirtitur exceptuirati* infiiperioreparte 
legis, hxredius primodcuoluiturad lubftitutum,!©- 
cando ad venietes ab incdeato, tcrtio ad filcum . & fic 
patct manifcftc, quodhxrcditasad fubftitutu itade- 
mum deuoluirur,li non tranfinittirar,proutin d.$.in 
nouiifimo. & hoc modo refpondcdo vidcs icge ittam 
porius conrrarium probarc. Vcl (ecunr&rdpondcas, 
q> iftc texcus non loquirur de rranlmilTionequx fit iu 
rc fuitatis, fcd dc ilia qutr fit cx uiredcliberandi bene» 
ficio d.Lcu m antiqaioribus. vcl dc iiu,qux fit bencfi- 
ciod l.vnicc.& tales tranfmiifiones non itnpediuntnr 
pcr fubilitucionem vulgarem, fecudum Bor.in Lcura 
proponas.C.de hxred.inftiracn. & ego fupra dixi . 

Terti6 moucncur.Teftator dando lublcitutum vol 
garcm filio, viderureum condicionalicerinfttcuitlc,fi 
neres dle voluericLu patcrramilias. fT.de hered.inftit. 
& Lcam proponatr.Cdehxrcd.infticfed ifta condicio 
tollit luirarem,&ad mftar cxtraneoramreducirJ.ver 
b*.ff de condit.inftic&LCornelius,&Uam dubitarv 
ff.dc harred.inftit.ergo pcr dationem vulgaris tollirur 
fuitas. llringicur fundirnentum: nam 11 per vulgarem 
fabfticunoncm filiusceferur inlrirutns fiibcondiuar 
ne , li hxces eilc voliienr, ecgo cenferur iibi dclaca li- 
cenria abftinendt. I 1. $.fi proponarur. fKii quis omtlu 
cauia tcftam. & facit cexjn Ldebicor , in fi.urincitad 
TrebcL&licdeneceilario effectusroit voluntariu*. 

Geterum & huicracioni rcfpodecun natn tcftacoc, 
eutn non ignoret fihum inftirurura exmultis cafibas 
impotenrix ( dcquibus per tex. & omncs in L( ulkrs . 
$.&qmd fi rantam. ff.de hbet.& pofthara. ) poile hx- 
redemdlcddinere ideft hxredcm non exinere.pro- 
fpcxir ceiumcnto fuo pcr dattoncm iubitiuui.przfor 
ui 



timcumcriam per voliinratrm poflec filiasabftincre 

Eacris hzredirace.Lneceflarijs,cum fimiLfT.dc acquir. 
xrcd. & pcrdationem fubftiruti vulgaris no vidctux 
dataalialicenriafeabftinendi quam Hla.qtiam habc- 
bata prztore.$.fed hispermirtirprxtor, lnfrir.dc hx- 
red.qiuht.&dirlerenc & Lnccdlarijs . fF.de acquircn. 
hzrcdir.pcrquam nondc(initdIcfiius.Lli Hlius, qui 
patri. ft!dc vulg.&pupiLfubftitut. vndc quando patcr 
itibftiruit filio , fi non crit hxrcs , videtur fubft itucre 
in cafum impotcntiz, & in cafum quo bcncficio Prc- 
toris veiit abftinere , iuribus przallcgatis , vt l.j. $.qui 
funt in potcftate. ff. li quis omilia caula teftam. & pcr 
hocconftatnonctlevcrumqiiod per darioncm fub- 
ftirari vulgarisvtdcatur patcr filium faccre dencccf- 
fario voluncarium, qaod probatur hac confideratio- 
ne narateftatorfubftitutum vulgarcm crcauit,quo 
magis,nonquominu.t ccrrusfit aiiquis hzrcs cxtc- 
(tamento.l.vnica,in principio.Cdc caduc.tollcn.& in 
princ Inftit. dc vulgari . at fi pcr dationem fubftituti 
vulgaris viderctur filius ficri de nccdTario voiunu- 
rius, iamminuscertushircsctler, quimantcacrat. 
fedhocdicere,eiefal(am, crgofalfumcftctiam dicc- 
rc, quod pcr darioncm vulqaris fubftitun filius dc nc- 
cedariohatvoluntarius. Necobftat d.Lj. $.fi propo- 
natur.quialoquttur, qiudo quis eft infti tutus & lub- 
fttrucus (ibimec, quo in cafu poteft vcnire qua via 
vult. Lrecularc. $.Tinus . (TadTrebel. fcd nos loqui- 
murineo,qaieftfubftitutusalteri inftirato, &cum 
ibi tdtaror fiibftituaccundcm (ibiipli, non potcft in- 
tciligi in cafum impotcntixtqaia li nonpolTcccffehx 
rescxinftitutione,nonpolietetiam eile ex fubfticu- 
rione, &ideo tunc videturin dus voluntatcm con- 
fcrro , & iu hunc textum dcciarat Bart. in Lluliantts , 
inpeniilt.oppofic. fT fi quis omilla eaufa teftam. nec 
ctiamobftacrLLdebicoc.quia ibi cft dicrio, quodam- 
modo, quz cii nota improprietacis . Lin fuis. if.dc U- 
bcr.&pofthum. ft' j 

Quart6moucnrurperrex.in Lfuusquoqtic $.(ifi- 
lio, cum fcqueniunctaLfcd ii conditioni.ff.de licred. 
infhtucn. in quibusll. habeturqaod rbi filio inlhru- 
cofubcondicionepoteftatiu.1, quzvitimovitxfpiri- 
tu implcri non potcrat,datus cft fubllitutus vulgarist 
cuncli noniraplerconditionetn, vemtfubftitutusad 
itzrediutcmex fubftitutinnc. mod6fic,(ipcrvuiga- 
?em fubllitutionem non dlct fublata fuius,fcqucre- 
xurqu6d fiiius qaimprimumconftarcr, dam cftin 
awhimoricndi.conditioncm tinpleri non polie, tunc 
efttccretur iuus hxt csab infcftaro,exl. t i.tabul. & lic 
hxrcditaccm canquam fuus cranfmilillecad fuos, ex- 
cluib fubfticuto . L fin. ff. de condir. inftic fcd conle- 
quens cft falfum.vtfupradictum fuir.crgofalfumcft 
criam ancccedcns, & lic quod vuigaris fubllicutio 
non toliacfuitatcm. 

Verum & hoic rationi , feu his 11. rcfpondetur , & 
dcclaracurperd.Lfi.nam fi filius inftitutitt lic fubcon 
dittone potcftatiua, qux vlnmo vitz Iptricti CAplcti 
poilit , & iubuenr 1 ubliuucum : cunc hcct (tiicas non 
tollatur,tamcn lmpcdirur quicquam operari.qniacx 
ceftamento tiius hxres efle non potcft proprer pcdan 
tiam conditionis, ncqucab ititcftato nroptcrpcndcn 
tum tcftamcnri. Lqturodiu . ruicaaj.hxred. crgo eo 
cafu i.iiu. non tolhtur. (cd tcporalttzr tm impcditur. 
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«i qoo fcquirur, quod ii filius illenon habcrct fuira- 
tcm, cuius virtutcin vltimo vicx fpiricu hxrcs cifc no 
pollcr, longc minus iuie aditionis in vjrimo vitx fpiri 
tu cxiflcns hxrcs ficri pollcr, licq; tunc gradus inftiiu 
tionts non cxpeclata mortc fiiij cuancfccrcr , locusq; 
Aatiinficret ftibfticuco, ancci|filius prcCtcmormus 
cflct. Vndc cum ibi dicatur,q, fubftitu to locus no fic , 
donci: filmsinftitutus pcrfccle mortuus eflct, plan£ 
intcllcxit luniconfulcus cu filium non obftatcfubfti- 
tuti vulgarisdarioncfuitatcin fuam rctinuiile: ficq; ii 
pci aliumcaconditio inftiturionis invjtimoecfibj vi 
txfpiritucxplcufuiilct.filiusille ftatim hxrcs iure 
liiitatisficrct.&oLludcreturfubftitutus.Etqnfilius 
inftituitur fub co<litionc potcftatiua, licct tollatur ne 
ccflitas.quia nonimplcndoconditioncm hxrcsnon 
crir,tnfuiras non tollitur. ita probaturinLcondicio- 
nibus pupillus.fl.dccond.&dcmon.qux Icxloquitur 
inconditioncpotcftatiua, qu^ vltimo vitar fpiritu im 
plcri potcft, & qux non potcft, prout ibi dicit Soci.& 
liclicctpcrfubKifiitioncm nonfitfublata iuitas.ta- 
mcn in iupradidfas icgibus pcr filiu hxrcdcin fubcon 
ditione potcftatiua inftitutum non fit tranfmillio, 
quandohabct fubftitutum . d.l.apud Iulianum . ff.dc 
harcd.inftit. iunda glofiin vct bojixres . & ratio cft , 
quia pcr illam conditioncm impcditut cfTcclus fuita 
cis,namlu:rcsdfcnon porcil cx ccftamentoproprer 
pcndcniiamconditionis, &ncqucab intcftato pro» 
ptcrpcndcntiam rcftamcmi.d.l.quamdiu. vndccum 
propcernon adinipkmcntum conditioniscx voltin- 
tate tcftatoris admicri dcbcac (ubfticuuu, non rai« 
turo eft,fi cdlac cranfmiflio. 

Quinto moucnturpcr tcx.in l.&il finc. $.fed quod 
Papinianus .ffdc minor. vbi li filiusrruoor inftitutu$ 
hxrcs feabflincat.fit locus fubftituro vulgari, & ii pq 
Hbca riiius, quia minor reftituatuc in iatcgrum aducr» 
fus abftcnfionem quam fccir, fohtm acquirit vtdes 
adiones.qtiiadircdxrcmancntahHxaroflibusfubllir 
•ftituii , qui icmcJcftcffcctus hxrcs, vndc non potcft 
implius dciincrc ellc heres. mod6fic,li pcr vulgatcni 
fubfioncm non toilerccur fuitas,nlmsibi rcmatuilLcc 
fuus, &fic ialtrm nudo nominehxrcs.Lgcncralitcr.£. 
ttd & li quisJT.de fidcicom iibcrt. & in Lz.f.fcd li linr 
fui.ft.adTertull.crgo non fuiflcnc ncceliarixvriles 
adioncs. Lfi hxres inftiturus . ffud Trcbcl. Scdibi d*> 
citur,quodhxrcs (blumacquirit vtiles actiones;co> 
fp ibiapparet pcrdacionem vulgaris fubftituu fuiilc 
fublatamfuitatem. 

Huic tcxruiitainduifto rndcrur , q» licet ibi filiu* 
remancat fuus non obftantc vuJgatifubftirucione to 
quia ibi filius vlua iiibftuutioncra vujgarcmfcablfi- 
nuit ab lixrcdirate patris, iura dircfibpcr talcm ablti 
ticntiam fucrunt cncruata , vtdicunt Docrorcs in d-L 
fi fibus,quipatri.ffdevidg.&pupiLcVikmagiscft.vt 
fiutas abiten tioot> vidcatur ita debduara , oon aurem 
dationctubftituti: &ideofilius pcrieftiturioncmin 
intcgrum habcr vrijes a&iones . Nccobftat cLI.fi ha> 
rcs inftitutus, quialoquitur , quandodircctc rcailii- 
munt yircs dc iurccommuni : led in dicfo $.fed quod 
Papmianus , iura dircda rcailumunt vircs dc iure 
ipcciali pcr bcncficium reftirutionis in inccgrum , 
quodcitdcbiliiu, l.cius mihtis. j.mihna nuiTus.ff 
dctcftam.miiic 



Scxto moucntur pcr tex. jn I.qui fundum . $.q - ti fi> 
lium.rf.adlcg.Falcici.ibi, fififiusantcquam patri ha> 
rcs cxifterc t, nam filius non polfct non clle hxres pa- 
aiiure fuitacisftatim poft cius moxtcm,niii fuitas 
dauonc fubflituci cilcc i'ublata.Huicccxtui rcfpond» 
tur,quia li recK-infpicias, nonagimr ibidccxillcnria 
iuiharcdis, quxiurcluitauscontingat, quxqucro» 
uocabilis cfl j>er bcncficium abftincndi a Pr^torcco- 
cclliun. d.l.ncccllarqs, fcdagiturdccxiftcnciahxrc 
dis irrcuocabili , qux pcr immixtioncm contigiL Lii- 
cut maior. Cdcrcpud.hxrcd. 

Scpumo,& vltimo alijs omilTrs,inouentur pcrrcx» 
in Lii patronus rcflamcto.$.fi prroni rihus flidcbon. 
libcr.vbi filius in!titmus,cui datus cft vulgans (iibfti- 
rutus,potcft cx volun tatc ellc hxrcs: crgo no cil luuu 
quialibcra cft voluntas . Lnon quicquid . ff. dc mdic. 
cum iimihbus. 1^ 

Huic textui rcfpondcrunibinon dicimr,quodper 
daiioncm fubfticuri filius ex voluncatc patris poilic 
hxtcsclledclincrc, lcd quotl voluntatc patrishxrcs 
poccnc cxiflcrc. 

Exfupradicrisvidcs coramuncm opinioncm nul- 
lanccicgcnccrarionc niti, cwcommodcrcfpoadc- 
ri noiipoflit.&iilcoalteraclropinio fupcriort con- 
traria , kthcct quod pcr dationcm vulgaris fubitituti 
non tollaturcziftauiafuicatist&hancopinioncm tc 
ncnt iiald.Angc. Cliriftophorus dc Caftcuionibus» 
Pau.de Caft. &R.aphacl in l.li filius hcrcs.£dehb. &. 
poftlu Fulg.Paa.de Caft St Bcaedictdc Plumbuin l.ti 
fratris . C-de iu.dclibcr. Ang.in Lfi patcT.Cdcinfttc* 
& fubflic in Lfiius qaoquc$.fi. & m Liam dubitari.tT. 
dc hxrah inflir. Ang.& Rornan. in Lapud lidianum » 
fidcm lulianus . ffad TrcbcL Bald. & Ang. inLqui m 
ahcna.finterdum. flidc acquichxrcd. Bald.iniPai»i> 
nianus $ quarixrt.de mofhc.tcilain. & lunc diccom- 
muncm irntcntiam Modcrnorum firmar Cumao. iri 
d.Lfi filius,& Alaat.in d.Lli films, qui patri. n u 111.40, 
&hancopinioncmfcquitur Coral.hb.j. mifccuanc 
cap.i.&raoucnrur ifti cx pluribus» 

Primo pcr tcxin LPapinianus.$.quarta.ad fin.f£de 
inofb. tcftam en. eum aconrrario lcnfu induccndo in 
vcrbis illij.fuii fortc hic filius , &c< £x quibus chcitur 
tcrtaidrcmvulgarircr fubftitucodo filio cmandp»tq> 
dctiiflciicciitiara abftincndi,ccgo contrarium iaouic 
rcxcusiUemfiliQinpotcftatc. -i 

Hmc tcxfulreipondctor.qurid no cft verum,quod 
cordpcctuvulgariter tcflaror fubftitucrit, iddf, vc 
fubcrctticcnriamabflinendi,quoniam vduri mco- 
gninisdc.iureciuih illam oroniao hnbcbat, argun».f, 
craandpari , Inftit.de hxred. qux ab intcft. dcfer. fed 
fubftituit , vc babcrct fihum , qucm conuerurc poilct 
pro fua lcgiriraa confequcnda . 1 

Sccund6moucntur pcr tcxinLfi iblus, in ptiocfn 
de acquir.hxrcd.vbi vniucrlabtec iaftituto fuit da- 
tus fiibfticucus vulgaris in rcccrta , & in rdiquo nul- 
Jus eft datus iuhftirutus : ccrt4 in ula rc, in qua habcc 
fiibftimtum vulgarcm, non babct licenriara abftincn 
.di,& fic dario vulgaris fubfliiuri in illa parcc non fa- 
cirhxrciicm voluntariura. < ■ 

Huictcxcuircipondcmr, quodibiinftitucus erat 
cxtrancus,fccun<iura liar.in Uultanus.in vlcoppour. 
ti. li quisomil.cau. tdlain.cvm.il imruraiiibi illud 
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ia calegcdifponicur , quia fi infhrums ibi pollcrpar- 
icm acaperc & aliam rcpudiare, in qua habcc I u bl ti- 
rucum,poflct coungerc, qu6d teftator dcccdcret pro 
partc tcftatus, & pro partc intdtacus, ll pofleafubfli- 
tarus nollct illam pancm acccptarc, in quaeftfublh- 
tucus, quod cflct contra L ius noflrum non pa t i tur.fl . 
dc tcg. iur. ci\ ctiam alia racio, in totum , quando cft 
•vniucrtalitcr inftitutus reprgfcntat pcrfonam defun- 
ct i.v |. Auth.de iurciuran. a morien. przib. ergo par- 
temacccptando nonpotclt altcramrcpudiarc,quu 
lcx mulcum proinconucmcnci habct, quod illa pcrio 
naqux reprclcnuracft in hxrcdirate reprcientcrur 
pro par cc tantum, & pro partc non. & ideo lcgislaror 
intt oduxi t,quod per aditioncm partis inquantu m po 
cdl adih adcuntem vidcatur cllc adicum dc ipfa hx- 
rcdiutc.Lli.ex alic, &Li.cT.deacq.hzrcd&eftracjo, 
quia hcrcdicas non cfli hxrcdis anrequa adcat,& ideo 
nun pocefl cam fcmdcrc, Bar.in d.La. 

Tcrno moueotur pcr tcx. in LLucius. ffdc vulg. & 
pupilL fubft. vbi dicitur , quod ii filius intans inflitu- 
tusdeccdar hcrcditarenon adita.illaiu cranimicnt ad 
rtutrcm excluio illo, rjui pcrreciprocam lubftitucio- 
nera vulgahcer iibi hicrac iubfticucus,crgo patct non 
cflc iubialatam fuitatcm . 

Huic textui rcfpondetur. nam ibi adita fui t hzrcdi 
tas, vc ibi giof. in vcxfi.poflcadidc.qudddlc potuit 
tutore,aut iudice inccruenicnce, iuxLitinianti. Cdc 
turedclibcr.&itaraterieflnccdlc, cumibi tractetur 
dr pupiiiah fubflicuhone, ad cuius cilcnham hcrcd>> 
tatisaditiorcquintui.d.l.umliuciurc. > 

Qiurto moucnrarpcr texan Lquod finwnor.$.Scc 
oolxfl)derunobvbiiutoinitiracariulcdacus fubftica 
tiii vul^ar is,6c caracn ccxtus diac , quod ii filius infli- 
turus oraiiic, vd rcpudiauic, &c niod6iic,omitccrc - 
cfl iuorum, Baktin Lttn.C.de repud. hcrccLcr^o ccx- 
tusiilcvuk , quodihbihcutio vulgaris non touacfui- 
tacern.alias iiconaucium vcUcc, caxiflec, rcpudiauic, 
&nonomiiic. 

HuiccexcuiicaindtrcVo tcfpondccuc: nam vcrbu, 
omilit , inteUigour curui tempons , &pcr negbgen- 
tiarn in non adcundo , quod cojjruit ctiam extraneo» 
vt cft cc\.in L). §.fi.ffvc in poildUegat.abftinereautc% 
bene cfl propricfuorum,& rcpudurccxrrancorum, 
lnlht.dc hxtcd.quaUx.&dirTercnr,r «;«n i ji 
. iQujnt6moucnrurpcrtcxin$.fcd&hocpreienrfc 
Auth4fefanccil.cpi1c.vbi iihus iiiilicutus.lubcns tulv 
ftitucum volgaran , didtur pureinfticutusccrgo non 
«ft-verumquod dicaturiuflitutus fubconditionc,Jt 
■volucrit: & quod iflo modo cfHciatur dc necefl*- 
novotuntarius. 

.Huic ccxcui rtfporufecur , quod non loquirurdc 
fublbaitionc vulgari , frdde fubflituhonc hdcicow 
mtilaru patct,quia textusdicit oncrcc eos fubflttuciQ 
nc, & iubftit uuo vulgaris no cft onus. 1. n pofthumus. 
$.quod vulgo,& ibi Pau.dc Caitro, & Alexannocant 
rl.dc libcr.& poflhum. fcd fubfticutio fiddcommUl*- 
m bcnc cft onus & grauamcn.Lcohxrcdi.$.aim fiUe,. 
ffdc vulq.& pupiU.iubftit. Prztcrea dato& non coiv- 
cdl6,quod illc icx loqucretur m uibftuutionc vulga 
ri, tamen non obftat , quia filius £ phndpio fuit pute* 
inflicurus, quamuis babcat iubftitutum vulgarcm» 
quuipiimiutuCiuni nuUa adicdaluu conditio, lcd 
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fuir facta purc,& limpUciccn lcd pcr darioncm vulqa 
hsfubflicuti bcncfibi daca fuitUccntia abliincnrii, 
quia fubibtutio iplaintcUigitur, li inflitutusnolue- 
ht,autnon pofuehcdlcha*rcs.Lcum proponas.C.dc 
har.inflit. &pcr hoc liiicas fubLita vnk-cur. 

Sex(6&vlhm6ali)somil1}$, quibus facilc rcfpoo- 
dcrar, moncnturpcrtextuminL rin. rT.dccomlit.in- 
ihr.vbidicirur, qu6diifilius tuitinflitucusiubcon- 
dinoncpotcftatitUjquarvltimo vitzfpihru implch 
pdt, & cineposfuei.it vulgaritcTlubflmitus, li Hlius 
dccedarconditionenon implctj,l'ubflicutus nuncjua 
adiniccirar,doncc filius pcrfcdr mortuus fucrir. hoc 
Jranrcccxtusifte iicindudtur : li vcrudictquod pcr 
dacionc vulgarisfublticuti fuitas milcrct , fcxnterctur 
quod n6 cllet expcccand-i 61 i j mors pcr fu blti tu ru,cu 
ncpos fubihracus fuiiict admiiiusctn n vi:a fibj fta- 
tiincumincipcretmori: ouia tuncliccr conditioim- 
plcrcrur per alium , co adnuc viucntc , tamcn in vlti- 
mo vicaripicicmcum dcficiat voltinias, non pordl lie- 
rcdius adiri.l.fi.& ibi gL rf quando dics lcgan ccd. icd 
confequcns cft falliim , qui.icft cxpccranda mors tilij 
ad hoc vc nepos lubflicuras admitutur , cum adhuc 
•coviuenccfuush<rrcs dfici poflit inmorcisarciculo, 
cum pcr alium conditio rationc fuiratis adimplch 
poflit. d.l.fLcrgofalfumcfl ccuraanccccilcns, & iic 
qu6d pcr vuigarcm fubflicu cioncm toliacu r i ui tas . 

Ccterum & huic rcxtui rdpondeeur , qu6d loqui- 
turinfUioinihrucofnb coiKUcioncporeftahua,quo 
cafu pcndcntccondihonc didcurfufpcnufuicat, U- 
ccr non in coram fubbta. 1. iam dubiuh , & LCorno- 
hus.lCdchxrcd.inflitucn^LcorKhhonibus.fEdcco- 
dtr. &dcmon.& nocat Bar.in Lfihiius,qui parh. fT.dc 
vulg.& pupULfubibt.vnde cum in d.Lfi n.filius inflira 
tusnt phmofubconditione pocdtahua, pcrquam 
fuitascA luiprnia &non fublaca, non cft dicendum, 
quodinrerim colbcur pcr iubfticunoncm vulgarera, 
cum limus in dubia mcnce tcftacohs, anfahcccvo- 
hieric ponus iufpendcrcq rolicre: & in dubiodiccdu 
cftq» voluccicpotius fufpendcrc,& hocexduplia ra» 
tionc:& primo,quiacu primo apparcar q> voluchtfu 
i pendet c & non tollerc , non cit ccnfcndura quod tc- 
ftator volucnr ic poicca inconrincnti cordgcre. Lnon 
odea.f1idea>ndit^dcmajilLSccund6,cuiia in dubio 
ti t tnterprerario , prout eft fauorabilius nli|s , Bald.m 
auth.hoc interJibros. Cde refla.icd magis fauorabi- 
le dcfibjs,qu6d fulpedatur,quam rollaran ergo hzc 
interpreracio efl fadcnda.fi ergo tcftator voluit fufpe 
dere fuiracem, doncc implcrctur condirio , & condi- 
hopotcrariraplehin puncto mortis, igirur tcmpcr 
vcrumcft conditioncra pollc lmplcriin vitimovitz 
fpiritu.&immcdutc fiiium cfhci hxredcm: &idco 
fublhtatus ibinon adraittitur.niii poftmortcmfi- 
ln. (edcommunis opinio& noftra qu.rAioloquitur 
-in fihopurc& fimpudter inflituto , &aii vulganter 
t . 1 1 ; fada fubibtuho,& fk fnnt diuerli cafus &addt 
diuerla raho,proat fupra dichim fiiicergo non cencr 
iliario,&pcrconfequenscLLfi non obltar. 

bxantcdichs vides vrranquc quxflioncm difpu- 
rando dcfendi poi lc, & licec in hac quxflionc ii nt nd- 
nuUx aliz opiniones, vchabctuc per lafin .1 l.a filius 
hzrcs, tamen non efl recedcndum aphoh & com- 
jnuni opinione, quam cgo probo hac ratione. Fiiius 
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didtur fuus & necdTarius, & quod per darioncm vul 
gafisfubrtiniti tollatur neccrtius, probatut ! :[•>: itu- 
tio vulgans fa&a fiiio pcrhxc vcrbaji hxrcs non crit 
fur, opcrarur, quodinftituciothcaturfactaiubcon- 
traria conditionr idcrt (i (uus volucric cllc rurrcs.Lab 
qtundo, & l.quibusdtcbus.$ quidam.rt.dccondic.& 
dimonlt.& Lvcibaif.de cond.iniht.quxvcrba in fuo 
impomnc condicioncm. L iamdubicari.&l.Cornc- 
lius.rT.dc harrcd.mrti.modo lia filius ncccrtarius idco 
diritur,qiiiaomnino,liucveiit,uucnoht,tamab inte 
ftato,quaincxtcrtamentocxlcgc 1 i. cabularum hx- 
rcs fir.$.fui, Inrticdc hxrcd. qualic & diffcrcn. (cd pcr 
datinncm vulgaris fublliruti cx ncccllitrio cthatur 
voluntarius, quia no omnino, liuc vclit, (iuc noiu.cf- 
ficitur hxrcs, vtiupradicTu fuit, &probatur m d.l.ia 
dubitari. crgoper dationcm vulgaris fubrtuuii tutt 
fublata nccclliras. 

Et quod ctiam pcr dationcm vulgans fubllituti 
rollaturfuitas,probaturhocfLindamcnto.Fihusidco 
fuus dirirur,quiacrtdomcrticus h.rrcs,&cius vircutc 
dominusviuo patrcdr,& mcmn dominiu mortuo 
patrc conrinuarur , nec eft ncceiLiria hxrcditatispa- 
tcrnxaditio. d.$.ltii. &hinccrt, quod mors patris no 
«di|cir fiiio dominium,fcd lolum prxltat adminiftra 
rionc . . bonorum , qua viuo patrc non iiabcbac. 1 m 
fuis.tf.rtchbcr.& poirfium.&hinccir, iecundu Ang. 
in repctitioncd.l. in futs , quod futtas, citquoddatn 
iusintcllcctualcdirc&iim, pioptcrpatriam potclta* 
tcm quandamdominij bonorumalccndcntiumcon 
tinuationcad fucccrtbres proximosport tnorte ira» 
mcdiatctnduccns.Hisrtantibus , probaturfupradt- 
ct.i opinio: namfivcrumcilct, quod pcr dacioncm 
vulgaris fubrticuci luttas non rollcrctur , lcqucrcrur» 
qubd fihus cllet domcrticus hercs, & quod in cum no 
obrtante fubrtitutionc continuarccur dominium , & 
lioc immcdiatc poft mortcm patris induccrcrur , nec 
rlletncccrtariahcrcdttatis patcrnx aditio, & mors 
patris folum filio bonorum adminillracioncm prx- 
rtarcc:fedconfci]ucnscrt faifum, quiaproptcr fublli- 
tucioncm fiha facram, inftitutio ccnfetur facta fub 
contraria conditione , (i volucric cilc hxres , vr fupra 
didum fuir,qux vcrba in fuo important conditionc» 
&ideohocin cafuantcfux voluntatis declarauonc , 
fitius non dicirur domerticus hxrc$,& in eum imiru- 
diacc poft morrem patns non continuatur dormmu» 
&cft ncccllariahxrcxlitatispatcmcadtrio, vtproba- 
tur in d.Liam dubiuri. &argum.Lccdcrecbcm. tT.de 
vcrbo.lignific.crgo fallum cft cnam anteccdcns,& lic 
quotlpcr dationcm vulgaris fubthruu non tullatur 
crxiftcntiafuitatis. 

Ncc obftat ti dixcris, quod licct inrtirutio ccTcatut 
fa&afttbcantrariacondicicmc: idcft li poutcrit, aut 
voiuct it dfc hxrcs, & pcr hoc ccnlc.it n r pcr tcftatore 
datamfuillcliccnciam filioabltinondi : tamcn hech> 
centiaintclligimr nondeiurcciuiii, feddciurepre» 
torio, iuxta $.fed his pcrmitrir prxtor , Inftit. dc hxtv. 
qualit.&dirTcrcn.& lic no cft vcrum pcr pacrera fuif- 
fcordinatum faccrc filium dc ncccllario voluncariu, 
imo nullibircpcnturcxprciltiraiUamabrtincnch ta- 
cultatcm pollc conccdi pcr patrcmfamdias: quia rc- 
tpondctur,qu6>l im6 cx vcrbis tcrtatoris ctiam de tu- 
xcciuih potcrt darihccntiaabftmendi,vtprobaturin 
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tl.l.vcrb.i,ctim iimilibus.& liinceft.quod fi filius hoc 
in cafu abrtineat, in torum dctinit ctle hxrcs.Ltn fun» 
ftiratione, iuncraglof. H. dc vuigart &pupill.fubftic 
&quodincafunoltrodara fit hccntiadciure ciuiht 
& non dciurc prxtono , probatur cx anccdida ra- 
tione,& in dida l.i.tm dubicari, & nulia cft circa hoc 
dirticulcas. 

x Supradictt comunistopiniodcclararurpluribtu 
modis:& primo, vt non procedat in vulgari racita co 
tenra fub cxprcila pnpill.tr t: nam ifta tacira vulgaris 
non toUit fuitarem , Bar.m LGallus.$Aquidfi tantu» 
nuin.6.fT.dc libcr.& portlium.qucm tcquuntur Alex. 
ntim. f .& Iaf.num. (4. ind-Lli filius hxrcs.lF.dclibcc 
& pofthu.BaLin Lcum proponas. Cdc hxr. inrtitucn. 
GudicLdc Bcncdtc in c.Rainutius , dc tcrtam.in vcx> 
bo, morruo i taquc, num. 1 94.Scgura in I. 5 .«f.ri.nu m. 
1 49.il.dc libcr.& polthum.& in Lcohxrcdi. $.cum fi- 
lix,num.(j t.& num.iyc.rf.dc vulgA pupill. &Sori. 
in d.l.i.(ub num.47.ff.codcm.& iixccli communis& 
rccepraScribcncium lcnccntia, quxprobatur hacra 
tionc, quia pcr cxiitcntiam lui hcrcdis confirmantur 
tabul.c puptllarcs abfquc co, quod alitcr adcacur hx- 
rcditas cx patcrno.l.Iultanus.&l.films, qui (cpatcr- 
na.frdcacquir.hxrcd.&Ltiftlius,qui patn.tf.dcvulg. 
&pupill.fubrtir. 

3 Htnccxittadcclarationcinfcrmr, fquodcumvo. 
nicns cx mrc accrefccnch ccnfcamr racice fubftiturus» 
L fi Ticio&M9uich$.Iulianus.rt'.dcleg.z.pcriuam ta- 
-cicamvtilgarcmnon tollitur fuiras, prouttcncntlaC 
in d.Lli filius hxres, num. 54. & -Soci.in d. Lj. fub nu- 
mc.47.in vcrf fecundo limita. Vcrnm ant maduet t.is: 
quiaii fequi\-olumusc6muncs uaditioncs indifter» 
tcr,irta conclulio no ert vcra: communis cnim eft opi 

4 nio, fquod datio cohxrcdis cxtranci, rollirexitfcnui 
Itutaus. quam opinionnn tcnent laco. dc Arena, BaL 
SociaA ng.lmola.Pau.de Cartio, A i ct.Aic\.LV.t!:| nin 
jnunttcrind l.lifiltus, qtn patri.Dyn.BarrJacobusdc 
Arcna, Ang.Imola, & Alcx. inl.apudlulianum. $JCt€ 
Iuhanus.ttad TrcbclL Bald. &Salyc in l.quidam elo- 
gio.C.dc iurcdclibcr.Cyn.in 1.1. C^ercftam. tutcht« 
«.v in l.prcribus,in matcria vulgaris fubfttrutionis. CL 
dc impuk&abis fubftit.Dyn.in L).fIidcacq.hxr.Gui* 
Jid.de Bcnedic. m d.c. Rainurius , in vcrbo, morrtK» 
itaque,el i.num.7^crorfusibidcm, num.ao8.&eft 
communisopinio,fccundu Corheumin L 3.00.1 o. 
& in Uum an r iquior tbtis.Cdc iureddibcr. & in Lti. 
CdcrcputL hxrcd. & fccundum Iaf incLLj.in dJ.in 
fuis,& in d.l.fi.Cdc rcpud.hxrcd.& lccundum Mai» 
■ncnum in l.inuito,num.<>. tf.dc rcg.ior. & ideo ti tuc 
communcm opinioncin fcnui volumus,diccndum 
cft (uprathciam ilLtrionem tocum haberc in non de- 
pcndcntibus immcdiarccx tcftamcnto, quoin catii 
pcr darionem cohxrcdis exrrand non tolhtur cxiftc» 
ria fui tatis , Dottorcs tn antcihdis lod* , & probontr 
in Lti fratris. Cdc iurc dehbcr A' dicas habcrc looont 
1 n alijs catibus,in quibus per dationcm cohxrcdis nd 
tolhrur futras, dequibus Itaborur pcr Alcx.&aliosin 
-d.$.idcm lulianus. 

5 Hincctiam tcx fupradida dcclarationc infcrtur, 
quod vuigaristiibrtitufio 111 calttm impotcnrix fadfa 
non tollit fuitatcm , tn catum volimtaris ad quctn fit 
cxtcniio , vt in d. L Galius. £& quid ti tantum. vbi ia 
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De Subftitutionibus , Pars Prima. 59 



tenet Bar. qucm fequunmr. Baid.in I. cum proponas. 
CdchxraLinftit. Inn Lun Liam dubitan.&inLlipa 
tcrfamilias ff.dc hrrcd inftir. Alcx. &laf num. j c.in 
d.l.i 1 filius li.trcs Alda.in . !. !. i i filius, qtn pacn.nu.4u. 
Guilici. dc Bc.icdic. ind.c.Rainucius, &Soci incLl.j. 
fub<L BOia 4^.&hxcrit communis &recepraScri- 
bcncium lcntccia-qur conclulioprobarurinl.fi.Cde 
inftit.&fubltit. fubcondic. fa«ft. fccundum vnumin- 
tcllcctum , & probacur ctiam hac racionc: nam (lcut 
lacica vulgaris fub cxprclla pupillaricontcnta non 
tollic luitatcm, ita ctiam ncc iiia cacita vulgaris , qtix 
conrinccurpercxrcnfioncm. 

4 Supradiclatprima Jcclaracio proccdirin vulgari 
omni.10 cacica , prourcltilla.qux conrinerurfubcx- 
prrila ptipillari , & non in vulgan , qux falrcm cft cx- 
prellaverbisgeneralibtis, proutcltillaqii.v concino 
turlub breuiloqua fubrtittitionc, namiftarolliccxi- 
ftcnciam fuicatis,prour ccicnc lmola, Alcxan& Ial.in 
d-l.fi (ilius hrres , & in l.Lucius. ff. dc vulga. &pupill. 
fubftic.Ioan.de Moncc Spcrcllo in Lfi frarris.C.dc iu- 
rc ddibcr. Soci. in <Ll.j.& Ang. in confi. t 1 1. & racio 
cft, quia reciproca fubftitucio fa£ca pcr illa vccba.vos 
i nuiccm fublh rao , vcr bis gcncrah bu s & dc prop rie- 
tacc vcrborum continec vuigarem fubftitucionem 
&pupillarem. &hinc eft, quod licct cacicapupiilaris 
macrcm non excludac,c.(i paccr, dc teftam.in 6.tame 
hxc pupillaris, quc concinccur fub hac rcciproca fub- 
ftitutionccam cxdudic. d.LLucius. fcd vulgaris fub- 
- Ihrucio , quando procedit ex exprdla voluntatc tclta- 
tons.qiuc ex verborum proprictatcciicitur, cum tuc 
caput impotcnriz & nol unratis comprchendar.rulli t 
cxiltcntiam fuitatis , prout fupra diximus : crgo codC 
modo vulgaris , qux fiib rcciproca continctur , cum 
proccdat cx cxprclla tcitatoris volunrare, qux cx pro- 
pnctatcvcrborumelicitiir,&cum ramcapurnolun- 
tacis.quam impotenrixcaputcomprchendar , dcbct 
cxiltcntiam (uitatis tollerc , & ira citconcludendum, 
licet cotrarium tencanr Ang.inLPapinianus. f quar» 
ta.tf.dc inoffic. tcftam. & Raphacl Cum. GuiL&Pau. 
dcCaftroincLLfiriiius hxres. NecobftatdJ.Lacius< 
per quam ipfi raouentur , quia rclpondeas , prout rc- 
fponfum fuit in fupcriori quxllionc prmripali. 

y Hcc declaracio,fan proccd.it etiam in vulgari tub» 
ftituuonc, qux fub compenruofa fubftitutione com- 
prchenditur , conduliueproccdcdo dicas quod non, 
nam per i.lam vulgarem non tollicurexiltcncia fuita 
tis, provtccnent Ang.ind.l. Papinianus . $. quarta, 
Pa11.dc Caftro, Aicx. Cuinan.& Iaf in d.l. (i filius hx- 
res.Guil.de Bcncdicin d.c.Rainucius,num.aoj. So- 
ci.in d.I.j.fub mim.47.verli.feptimb limira,Segura ln 
1. ; . f fin.num. 1 ro. tf. dc libcr.& pofthum. & Ang.in 
confi. 1 1 i.&ratiodt,quia compcndiofa compre» 
hedir nedum vulgarem, fcd ctiam fideicommillaria, 
vt cencntomnesiniLLprecibus. &ind. cRainDrios, 
com limiLfedquando vlcra vuigarem ftibfhturum 
fuic i n fu per datus Bdcicom m 1 lla rius fabftiratus, t lic 
vuigaris fubfhcurus non tollir cxittentiam fuicacis, 
qaiacum cunc infticurus poflir inuictiscogi ad lnfti- 
tiam fidcicommtllarij adire. L non iaftam , cum glof. 
C ad Trebcll. ideo nonvidcrura teftatore conccila 
liccntiaabftinendi.proiic infra videbimus.Ergo vui» 
gavi* i.la,qu* comprchcnduur fub compendiofa,nd 



tollit fuitacis criftcnciam , cx quo cogi potrit hxres 
per tidcicomiifjriiim ad adcundum: &ita cft conclu- 
dendum, licctcotranum ccncac Imolaind. 1. (i tilius 
hxrcs . & idcm proccdit in brctiiloqua , quando aim 
caadmixtaeftcompcndio(a:vtquiadixcrir, quando- 
cunqucdcccl^crinc,co , : lnniccm fiibftittio. & non mi 
r u m , q ti i a hoc i n cafu m i I i ra c ra ri o fu p rad 1 tia , & 1 ca 
tcnec Alccan. in fi. ind.l li filius hcrcs,&rit vcrilli- 
maconclulio. 

8 Secundoprincipaliccr f fupradidtacommunisco. 
clulio dcclaratur non procciicre, qu ado vulgaris fub- 
fticuciofic rantuminf.iitatc. namcuncca nontoilit 
fuicaciscxilccnciam.Bar.in tL$ &qiiidli tantnm,& in 
Lj.& ibiSoci. fub num. 47.in vcrlic. quintoIimita.ff. 
codcm, Bar.Alct.& alij 111 I. li matcr. ffi.ff.dc vulgari 
Guilid.de Bcned.in d.c.R.iinuritis, in verbo, mortuo 
itaque, num.i 9 f. Alcx.&Iaf lnd.l.li filius hxrcs.& 
hxc clt communis opinio, qtix probarur per d.l.Gal» 
lus.f nuncdclcgc, iuncto fctiam fi parcnte, invcr/L 
& bene vcrba fc habcnt. ff.Hc libcr. & polthum. & ra» 
tio cft, quia calis fabfticucio concipicur in cafu , qud 
filius moriacurin vita picns, vndcdici non poreft, <f 
dara lir liccnria abltinendi eo cafu,quo adirc non po* 
tcft,quia non dici tur nollc, qui vdlc non potcft.l.pa- 
terScucnnam, infi.prin. ffdc condit.&demonft.& 
inLeiuscftnollcfI.de reg.iur.Prxtercaralis fubftiru- 
tio concipicur in dcfcctum (iiicatis, kiliccc incafu 
quo tilius cxcacdc medio in vua , & dcfinar ellc fuusi 
crgo non cltincenrio pacriseam tollcrc , imb potius» 
q> pcr cxiftcnciam fui hxrcdis irritafiar fubftitucio. 

tf Tcrti6 dcclararur non procederc, f quando filiiu 
inpluribusporrionibuscllcth^rcsinftituttis&in al* 
terarantum, vdquibtifdam , non tamcn inomnibus 
habcrctiiib(hcucum: cunccnim fuicasnotolicrctnr, 
Imoia in d.Lapud Iulianum.fldc lulianus. ri. ad Trc- 
hclLGuilid.dc Bcnciic. in d.c.Raintirius , num. 1 ot». 
Pau.de Caltroind.l.li filiushrrcs.&Soci.in d.i.j.fub 
num.47.in verli. ocrauolimita.&hxceftcommunis 
opinio,qux probacur pcr Lli lblus, in princ.ff de acq. 

1 ohxr. f & rario,quare hliiis inltiturus in pluribus par» 
tibuslivnam acceprcr.alrcram nonpolletrcpudiarc, 
licetin cahabcat (ublhcucuin,fecundiim Pati.de Ca- 
ftro.clt, quia heres non potcftdiuiderc:nam anteadf 
tioaemminimcquia noncft domintis: nccpoftea, 
quia efFe&uscft dominus in cotti. Nec dicatur.qtnid 
inftirurusinpluribus partibusnonipfe, fcd tcftator 
diuidit.quiarcfpondccur, qubdrunc tcftatorccnfc- 
tur diuilille, quando in diucrfis portionibus inftituit 
diucrfos, &tuncvnum lincalteroadircpotcft.l.fcfi 
uus quoquc.poft princff dc hired.inftic.feCu5,qtian- 
do infticuit condcm,quia dtuilio portionum non <e~ 
fcturfadbcaufadiuidcndi hxredicatem , fcdaliorc- 
fpccta, licutdiuifiof'undi,graria vberiorisculture , 
remanctevnitafefundi.LCaius. ff dcleg. 1. & lic dr.11- 
lto fuit fa«5b per tcftacorcm potius gratia dcmonftra 
tionis,quamdiuifionis:&proptcrcadatido fubltiru- 
tum,non vidctar darc liccntiamabfttncndi, quia pcr 
hocccnfererur criam dedilic licentiam diuidcndi \\x 
reditatem, qnodiple teftator cxprrilc faccrc non po» 
teft, nili hireditatcm diuidarin plurcs,qutalcgitdi» 
fpolitio cft qubd hxres aat totam capi.tr hxrcdira- 
tcm ,aut totamdcrdinquaLLj. &i.ffdcacq«iir.h v- 7 
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red. qnam iuris ordinationcm tdlator immurare 
non potcft, 1. ncmo potcft. ff. dc lcg. j.ii crgo non po- 
tcft cxprcfsc, igitur non potcrt dici,quod cacicc vidca 
tur voluillc.dando fublhtutum. 

1 1 Qiurto dcclaratur non proccdcrc , f quando fub- 
ftitutus vuigaris eftetiam fubftitutus pcr fidcicom- 
mi(Iiim:n.im tunc nu tollitur cxiftcnria fuitatis, Pau. 
de Caftro,Alex.& laf in d.l.li filius hxrcs,Ang.Imola, 
& Soci.in d.l.j.Bald.& Rapbacl Fulgof m Lnon iufta, 
CadTrcbcl. Bal.in rcpec i.in lliis, in (>.q.fT.delibcr.& 
poltlium.Guilicl.dcBcnalic.iti d.c.Rainutius, nura. 
197. Bal.inconi1.tr5). vol.i.& Alcx. inconiLf.&in 
conJi.7 1 .vol. i.& rario cft, quia hoc in calii non vidc- 
tur dara licctia abftincndi, cum cogi poflic pcr fidci- 
commi(Iariura,vtadcat,fcu vclit.fcu nolit,vt notatur 
in 1. non iuftam. C ad Trcbell. & in l.nam quod. $. }. 
& in l.fadfa. $.Iulianus. ff.ad Trcbcll. & li data cllct h- 
cenriaabftincndi, nopollct cogi. I.j.$. fi proponarur. 
ff.fi quis omif cau.tcfta.& hinc infcrtur pcr Bal.notan 
ter in dJ.non iufti, q> fi in tcftameto dlet illa claufula 
folita pcr norarios apponi, (cilicct, fubftiruit vulgari- 
ter,pupillartcer,&per fidcicommilliim , quod runc 
cum non videaturdata liccnria abftincndi, liiitas ope 
ratur omncs fuos crTcc>us . & Iicct Ang. in LPapinia- 
nus.$.quaru.tfdeinorric.teftam. condudat, qubdh- 
cet pcr fidcicommiflariam Uibftiiurioncm non tolla- 
tur cxiftcntia fuicacis. I.ita tamcn. $.li patcr. fTad Trc- 
bclLtamcn fubftitutus vulgaritcr & pcr fidcicommif 
fum poteft cligcrc.qua via vclit fucccderc , an cx vul- 
gari.an cx fidcicommillaria. I.rccufarc. $.Titius. rTad 
TrcbclLvndc an tollatur fuicas, pcndct cx futuro cuc- 
tu : quia fi fubftirurus adirc vult ex fidcicomiflb , fui- 
tas opcratur fuos crTecTus : li vcro cx vulgari , & runc 
tolli tur cxiftenria fuiratis.Tamc pcr hanc Angeli opi- 
nionem non cft rcccdcndu a fupcriori opinionc, qu$ 
eftcoinmunis Dodtorum icnrctia.Necobftat Angcli 
confidcratio,quia cum conftat propter fidcicommif- 
fum tcftatoris voluntatcm fuillc, nollc dc n cccllario 
hxrcdcm voluntanum faccrc, cum lixrcs vclitnolic, 
cogi poflit hxrediratcm adirc &licctcum fuerit ctii 
vulgaritcr fublbtutus , poftit qua via velic fucccdcre, 
& fic ctiam cx vulgari fubftitutione : tamen pcr tcfta- 
totem non fuit facu hxc vulgaris lubftitutto hacde 
cauU, vt hxres liccnciam abftincndi habercr, cum id 
in eius poteftatcnon fit, fed vtfibi magisabundantcr 
prouidcrcr, &cum non (it in potdute harredis hxre- 
ditatem repudiare,cum (i fidcicommillarius vulcpof 
fit hxredcm cogcrc, diccndum cft iixrcdem necella- 
rium hoc in calu cflectum non cflc volnntahurn : 
nam.li cfict volunraritis,cogi 116 poflet. d.Lj. $.(i pro- 
ponatur. & idco cgo pcrprxdicunon rccedo a com- 
muni opinionc. 

1 1 Supradicfa t dcclaratio procedit etiam , quando 
filius habct vnum fubftitutum vulgarcm , & altcrum 
pcr fidcicoramillum , quia tunccogi potcft per fidci- 
commiflum, vtadcat: &iicnon videturdatalicentia 
abftinendi,cum vulgarirer fubftitums (itdatus cafu» 
quo fidricommiflum non habcrcrcfTecrum , nam fi- 
deicomilIariuspr.rfcrturfubftiruto, proutfupra per 
nos coclufum fuir,vbi vidcas , cum clariflimc conftct 
de veriutehuiusconclufionis. 

1 5 Quinto dcclaratur non proccdcre , f quando vul- 
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garis fubfticucio e/hccrctur caduca, vt clTct , fl fubfti- 
tutus viuo ccftacorcdcficercr. nam cunc, cum fubfti- 
tutionon poflit habcrccrTcchim, pcrcam exiftentia 
fuitatis non tollcrctur, Bal.in Lii matcr. $.).rTdc vulg. 
&pupilL fub(tit.quem fequunturGuilici. dc Cun.in 
d.c.Rainurius.&Fcrnan.Valquius in craCt.dc (uccc(T 
crcat.lib. ;.$. 1 t.num.i <?8.qui moucntur pcrca,qux 
noratglof.in d.$ j.& pcr id, quod tcnet idcm BaUiin 
' 4 1. fi fratris. C. dc itirc dcliber. vbi tcnct , f qubd tunc 
dcmum pcr daiioncm cohcredis extranei toUirur fui 
tas, quando talis datio cohxrcdis extranci habuit cfTc 
dhim , fccus (i non . qtiam Baldi fcntentiam fequun- 
tufPau.dc Caftro ibi,& in Lcum hxreditate. ff deac- 
quir.hxred. Ang. m 1.& li contra. ff.de vulg. &pupill. 
lubfti t.& BaLin I. cx dttobus,in fincfTeodcm. Contra 
fupradicH dcclarationcm tcnct Imoia in d. Ili raater. 
$ j. quc fcquuntur Alcx. in d. $.j.Iai. in d.l.ii filius hx- 
rcs, num.j9.& Socin.m d.l.j.lub num.47.1n vcrfde- 
ciinoquartolimita , vbi dicit hancopinioncm magis 
tutam cllc. &moucnturhis rariombus : & pruno , q> 
cxtinctumeft rcuiutlccrcnon potcft. l.cum mora,& 
L(i diucrfa.C.dc tranfict. crgocum pcr darioncra vul 
garis litbftituti cxtincfa licfuitas, nonpotcft denuo 
rfTedura habcrc, licct fubftitutio fiat caduca. Sccun- 
do raouentur , nam idco dando vulgarcm fubftituru, 
tollitur cxiftctia fui hxrahs, quia filius df codiriona- 
litcr inftitucus, (i hxres cftcvoiuerir.Lcum proponas. 
C.dc hxrcd.inftit.qux conditio toilit fuitatcm.Lver- 
ba. (T. dc condit. inlti t. ltcm quia pcr ralc liibiritutum 
vidcrur iibi daraliccntia abftincdiJ.).$.li proponatur. 
fl.iiquis omilTa caufarcftam. Icdiftx rationes mili- 
Unt, ctiain fi dcmum fubftirurio efTccTum no habcr: 
crgo militarcdcbct ctiam difpolitio,&iic,qubd tol- 
latur cxiftcnaa fuitatis . Tcrtio & vltim6 mouenrur t 
1 r f nam P 41 dationcm cohxrcdis cxtranci tolhturfui- 
tas, ctiam (i datio coh^redis no habec effcctum, pro* 
ut tcncnt Ang.inl.Papinianus.$.quartx ff.de inoffic 
rcftam. lcan. dc lmola in dl.cx duobus , in fj. BaldJn 
Lquidam clogio. C. de iurc dciibcr. Alcx.in dili fra- 
rris, num. ) . C.dc lurc dclibcr. Raphad Cum.in d. I.ii 
filius, qui patri,& Ial.in d.l.li filius hxres. quxcondu 
lioprobatur pcr tcxin l.lcd li p!urcs.$.filio,vcrf idem 
dt.ff.dc vulg.& pupill.fccundum communcm & veni 
intdlccrum.vbi probatur.quod quamuis cohcrcsno 
adiuerirttamcnnonconfirmantur tabulc pupillares 
per exiftcntiam fiu hxrcdis: & lic li hoc cft in datione 
coh.i!rcdis extrand, crgo idcm indatione vulgaris 
iubftituti. & pcr luuic vftimara racionem remouctut 
fundamcntum, pcrquodBal.&ali) prima opinione 
tcncbit,&cgo ab liac poltcrion opmionc no recedo. 
1 6 • Scxtb dcclaratur non proccdcrc , | quando filius 
fui t iubllitutus, & ipicmet fuit (ibi viilgaritcr fublU- 
tucus, vdctiam pcr fidcicommiiliim: tunc cnira non 
toliuur fuitas, Alexan. & laf in dlfi fihus hxres,Soci. 
ind.Lj.in 1 i.limiurionc,&Bald.inl.i.inprimaoppo 
iic. Cli qtiis oraiila cau.rcftam. Hxc conctulio proba- 
tur pcr l.lin.$.).ff.dc vulg. & pupill. fubfticuc.& l.j.$.ii 
proponarur. ff (i quisomif cau. teftam.&ratio dt, 
uia licct cx pnmo gradu non fit ncceflarius hxrcs 
c iurc ciuili , ramen rcpudiato primogradu, &pcr 
hoc punficau conditionc fubftatutionis, bxrcs dl 
fuus , & ncccflarius cx fccundo gndu , argum. 1. con- 
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chctonibus pupilJus. fC dc condibo. & dcmonftrario. 
1 7 Scpnmo dccbratur non proccdcrc, f qnando filio 
in(bruco,iieposc(lcr iimpliciccr vulgaricerfubftiru- 
tu$, nnmtuncnonvidcturdata liccnciaabftincndia 
teftatorc, &pcr conlcqucns non tollitnr fuitas, Bal.& 
Ang.in d.l.j.ff. cod. Emanucl dc Acolta, in d-I.Gallus. 
$.&quul(i tantum, num.z7.Gu1licLdcBcnwlic.ind. 
cRatnutius.num.i 98. &num.ico.&hanceandcm 
ientcnuam prdcntire vuicntur.Glof.& Bar.in d.l-Gal 
lus.$.quubm rctcc.&inouenmrpcrtcx.in l.luiianus, 
in priiic.ft.u quis omil.cau. teftam. Vcrum iftc rcxtus 
non obftat,quiailJud idco ibi cft, quia fucrat inftit a- 
rus cxtrancus,& fublii tutus fihus hxrcchs: fcd nos lo- 
quimur m fiho inibruto, quo cafu vidccur tcftator co 
giullc dc cafu quo voluit, non dc co, quod non poflit 
hhuscflc hxres, nc alias tcftator cogitallc vidcatur 
decaluaducrum filijforntnam conccxncncc,quod 
rcpugnat voco parcntum. I. ifti quidcm. ff quod mcr. 
cau. Etcum ifte textus nonobfter, idco contrariam 
opinioncm tcncrImo.in d.1 j.quem fcquituribi Soci. 
lub num.47.in t ; Jimitanonc: &candcmopinionc 
fcquitur Alcx.in d.Lfifiiius hxres.in penult.col. vcrii. 
fexto faUit. & mouenrur pcr tcx. in d. 1. fi filius hxrcs, 
fccundum communcm intcllccrum, &ego non rccc- 
doabhac poftcnori opnionc, cum earabo.quarc 
per dationcm (ubftirub toUitur liiiras, habcat locum 
ctiam incaiu ifto, proutquihbctdiligcnsconlidcra- 
repoterit. eft benc vcrum, quod quando rcftacor fub- 
ibrtuliec ncpotcm propter confihum Gailt, ncratio- 
nc pr.rtcn tionis, li viuo auo patcr morcrctur, rumpe 
recurtdumentu,quodrunc cumfubibtucto fiat in 
fuiutc, non tollit cxiftentbin luitatis, prouc fupra in 
iecundadecbrabone dixi. 
1 8 Odauodccbracur non proccdcrc, f quando pcr 
rcpudutionem inliituti viturcnturlcgata, quodac- 
cidic, quandonominabmfucrunt rdidaabintcfta" 
to, (icquenon vidcntur rcpctiua fobibcuto, vtpcr 
Pau.de Caibo,& ahos in L li Ti tio, & Mcuio.$.lulia- 
nus,&in l.Cellus.$.quodalicuius. ff.dc lcg.i.pcr om- 
ncs in Lhccr Impcrator. ff dc leg. j. pcr Barc. & omnes 
in Lrc coniuncb. fT.de leg. j .& pcr Corn.poft alios,in 
Lnd luftam.C ad 1 rcbcll. nara runcnon tolhtnr c\t- 
ftenba iuiucis, BalrLin l.j. in primaoppoiitione. C ft 
quis omifla caub teftam. GuiL dcBcncd. in (LcRai- 
nubus, nura. 1 99. Alcx.in feprimafallcntia, Iaf num. 
j 8.& Arct.in d. l.fi fihus hxrcs, & Soci.in dd.j.fub nu 
me.47.1n vcrlLvndccniio hmita.& moucncur hacra- 
tionc, quia li hocin calu pcr dacioncm vulgaris fub- 
(btuticiict fubbtaihitas, fcqticrcrur, quod pcr tcfta- 
rorernciictdacalicentia ablbnendi in pcrnidclcga- 
torum: fed hocdkrcre cft faHum.cum lit contra tclla 
toris intctuioncm. Llulianus. ri. liquis omif. cau. tc- 
ium.crgofalfumcft ctiam antecedens, &iic quod 
lioc in cafu per dationem fubftituti iit fubbu fuius. 
Hxc condulio, quando rcpudiabo fuiucbidlctin 
fraudcm, crcdcrcin,qu6d indubitantcr iit vcra, quia 
ubs rcpudiabo fraudolcnu non vidccur coccfla pcr 
dauoncm wblbtabvojgaris. &hcct tcx. indliulu- 
nus, loquacurincxtraneo, ramen facir pro hac con- 
dufionein racionefui, &inhoccafu loquitur BaJd. 
tnd. l.j.&ratiocft,quia perdationcmfubftitubnon 
vuicturcuuliccntu,niiicum caub, arg.d.Llulianufc 



&proprerca nonvidcnir tcftatorcm dediHcIiccntu 
abllincndi in fraudau lcgauriorum.&rario cft,quia 
noncftcrcdcndum,q> tclbtorvolaerircligercquod- 
damgcnus tcftandi adimpugnanda liu uidici.i. I. 
ff. dc milit. tdlam. nam tcftator potius fubllicucionc 
fecic infauorcm fui, quam filij. fubftitutio cnim in- 
ucnnfuit,ne tcftamcntum caducum ficrct.l.vnica,in 
prin.Cdecaducrollcn.&quod iudicium tdLuons 
fiicto inftituri perimatur , dtconrra ipiitis tcftatoris 
metem.l.cam quidam. C.dc vcrb.iignifi.& idcocon- 
cbdcndumincafu ifto, }>crdnrioncm fubibtuti non 
tolli fuitabs cxillctia. icd prctcrquam in iftocaiu , an 
fupcrior conduiiolir vcra dicas, quodlmola inl.li 
fratris.Cdciurcdclibcr.tcnctconrrarium, & mouc- 
tur hac rarionr.ni aur dicimus a prindpio dationcm 
fubftitun tollcrctuiutc, & tuc Ibrcnoporantcrhcu 
c6duiio,quia(iuus non potpcr rcpudutioncrcuiui 
fccr c, arg.l.cu mo ra,& 1. (i d i ucru. Cde trafact& un- 
to magis,ciarcpudutio dcberct pobus fuiubs fubla- 
tioncm cofirmarc, quam iplam leti iuikcrc, tc pacci 
cx noutis pcr Bar.in dJ.fi filius, qui parri ii vcro dio- 
mus dationcm fuhftiruti no toiJcrc luitatcm, niii co- 
currcntc poftea fili; volunutc: tunc fimihtcr tanto 
magiscondudcndum cil rcpudiacioncm, fublationc 
fnicatis confirmarc. Colirmarur lixc ratio,nam li pct 
dationcmfubftituti filius diciturinfticutus (iibcon- 
dicionc, (i voluerit clfc hcrcs:crgo fi rcpudicr, & abfti 
neat ab hcrcditatc, i<J no cft cocra rcftatoris volunu- 
te, cum hxrcdicatcm adirepcr tcftatore fuericin fihf 
puccrcpoiicti :&(ichccrp dusrcpudiarioncleg.ua 
hant irriu.no pcr hoc tolhtur.quin ipfe dc fuo,& no* 
ccllario non fucric pcr tcftatorc cftcctus voluntarius, 
&quodcononob(tanccnon habcac licentbm abfti- 
ncndi.ergo condudendum cft,l"uiutcm fiullc fnbb- 
um, & in hoccafu,cum luc Iraoleopinione vidctur 
pcrcranlirc SocLin fupradiccoloco, cum qua opt- 
nionccgo cbam pcrctanfco . 
1 9 - Nono dcclaratur non proccderc , f quo ad Jegiti- 
mam fuiodcbica, nam (i nlius fit inftirurus in maiori 
parre,quaminlcgitim.t, tunc pcrTbcioncfublbtuti 
vulgaris 116 tolhtur fuius quoadlcgitinum , bc Bu- 
trigjn Lfiarrogacor. rf.dcadopt. prout rcfcrt ibi Bal. 
in c>.oppoCqucm lequuncur Alcx.in d.Lli filius hcrcs, 
in 1 o.fallenria, Guihcbic Bcncdic. in cLcilainucius, 
in vcrbo.mo rtuo iuq;, nu. 1 o 1. Soci.in (L Lj.nu.47.in 
ver(.quintodcdm6 hmita,& FcrnL Vaiquius in rrac. 
dcliicccll. crear.lib.).$.i i.numc.i95>. Et mouencur 
ifti hac rarionc: nam fi quo ad Icgibmatn pcr datione 
vuigaris fubfticub collcrcctirfuius.fcqucrccur q>in 
lcgicima onus teftacorcm imponi pollcc, & illud non 
rdjccrecunquia (I dlcc iublaca fuitas, no poilct filius 
ius pctendi legitimam tranfmirterc ad hxrcdcs , nili 
priusdcclaralictfc vcJlc.arg.Lliitalcgatum.tii.illi ii vo 
lct.ff.dc lcg.j. &auferrefaculutem iranfmtttendiccn 
(ctur cllc onus.Lpacronus , cnm ibi nnutis. fLdcacq. 
hxt ccLfcd conicqucns cft / Juiin , qub lcgitima dcbc 
turhnconcrc,& omnconus abipiarci|cicur.Lqrh 
in pnoribus.Cdc inoftic tdbm.crgofallumcftctia 
antcccdcns, &ficquodquoad lcgiatnam pcr ibtio- 
ncm fubfticub collatur cviftcuba (uicacis. Huic ratio- 
ni rdjxindecur , quod lllud n6dtonusfeugrauame, 
icd clf natura atfttts a iurc pcriiiilii. iPajiinunus. 

J.qnarta. 
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j.qiurra. ff.cic inoffi.tcftam.& Lli cum dotcm. $.ti pa- 
tcr. ff. foluto matrim. Prxtcrca cxirtcntia tiii h-rrcdis 
principalitcr cll imroducta f.uioic parris,& non tilij: 
crjfan patcrvult camlocum noti habcrc, nondid- 
tur grauarc fihum , fcd utisfacerc iplius patns fauo- 
ri: namvtiiurc luopotcrtauuo vclpcrmitliuo.non 
cll tjrauarcaliqucm. l.li iudcx. fL dc minor. nam vul- 
garis fubllitutio nondicitur ctlconus tilio.&idco 
potcft ficri in lcgitima fiujJLfi pofthumus.$.quod vul 
go. ff.dc vulgan & pupil. & ibi Pau.dc Caftro, 6; Alc- 
san. ad lioc notant illum tcxtum . &ratio cft, quia fi- 
lius ti vult, porcft ctlc ha-rcs,& hoc modo facir ccllarc 
fubltitutum vulgarcni.hcumproponas. CdeluTcd. 
mftitucn.&l.portaditam.Cdcimpiih.& aljjs lubilic 
lotNccobftat d.l. quoniam in prionbus.quu illa pro» 
ccditloluni , quando taleoiiusleiritimx imponcba- 
tur , pcr quod tcftrh cucrti potcrarpcr qucrcla: & tic 
proccdit in calibus.in quibus ohm teitm cucrti potc 
rat pcr qucrela, lcu pcr bonorii pollelfionc contra ta 
bulas, fcu pcr ius diccndi nulliim, & no in calibus in 
quibus olim teftamctu no potcrat aliquo modo cucr 
ti.&quodhoclitverum, probatur: nam lcx.quxfc 
rcfcrtad altcram lcgem.deber intclhgi lccundum 
tcrminosilliiulcgis.$.fi.Auth.dc tili|sanrc dot.inftr. 
nat. Alcx.in Lli patcr. Cdc inllir.& fubftir. nu. t y.vbi 
laf. nu. i j>. & Dcccol.pcn. ln mcdio. lcdd.l.quoniam 
ln prioribusrcfcrrlcadd.l.omnimodo. crgotccun- 
dumrerminos illiuslcgis intelligidcbct.lcd lcxdlx 
loquitur.quandoolim dabaturqucrda, fcualio mo-> 
dotcllm lubucrtcbatur, vtprobarurind.Lin multis 
locis,& pnmo ibi,Er lnnumerabilc occalionem lub- 
ucrtedccorudifpolitioms.$ccund6ibi,lnquibu>,dc 
inotfictofis dcfuncrorum tcftamcntis , vclalio modo 
fubuertendis.Tcrci6 ibi, Quc tcftamcntu.quali inof- 
ficiofuin vcl alio modo fubuertcdum. Quarto & vlti- 
mb lbi, Firmum quidcm lit tcftamcnrum.crgo in di- 
clis catibus intclligi dcbct ctum d.l.quonum in prio 
ribus . probatur ctumin vcrbisd.Lquonuin priori- 
bus.& primo ibi, qui cxantiqius lcgibus.dc niofficio 
fo tcft.uncnro atttonctn nioucrc poterant.lccundo 
ibi.Nc occafionc minons portionis, tcftamcntum 
rcicindatur. tcrtia& vltimoibi , Eorumiura,quiad 
memoratam acrione vocabantur, minuta cllc vidcan 
uir. & m vcrbis ilbs ftringc tcxtum: nam rclatiuum, 
quis vcl qui, lnnitat & rcllringitorationcm gcncralc. 
l.ia tamcn adicclio. ff.de lcg.j.&l.Stichuni qui mcus 
cnt.fLde lcg j.lcd luc poft gcncralcm orauouc fubdj- 
turrclatiuum: nampoltquamdixit, auraludilpoli- 
tioncmoram vd motlum, vclafiud grauamcn mtro- 
ductntt-lubdit, Eorum iura,qui ad memorau adic- 
ncm vocantur numitacllc vnfeantur. Ergopcriftud 
rclatimim.qui, icftringitur&' limitatur fupradicta 
gcncrahsdilpolitiot&ficconttartcxtum loqui mca- 
iibus, inquibusohm tcftamcntiipcr qucrclam fub- 
ucrti potcrat,& non in alijs calibus. N T cc obftat,quod 
itcru fubdit,ipfaconditio, vcldilatio,vcl aliadifpoti- 
tio,moram vel modum, vd quodciiq; aliud onus ln- 
troduccns tolIatur,nccrcpctit illavcrba reftringen- 
tia,(ctlicct,Eorum iura.qui, &c.quu rctpondetur, vt 
pcrl.Titu.$.idem rdpondir. ff.dc vcrb.ohlig.&$.pra; 
tcrca.Inltit.de vcrb.obhg.& huncinttlledum rcnent 
Imola m].fuusquoquc, 111 pr:nc rl.de h.rrcd.inllit.& 
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in l.fi.ff.dccondiunlticiafin I.fi patcr. Cdcinftit.& 
iitbftit.num. 1 9. Corn jn d.l.(i patcr , col. j.in rncdio, 
&Rod.Xuarcz in dX quoniatn ia pnoribus , (ol.^. 
1 1 coL $ .& hinc cft, tquod hcc l.quonia ln prioribus,no 
proccdit in fublbtutionc vulgari, cuius onus in lcgiti 
niafilij ctumapponi potcft,ncc rdjciturpcr hanclc 
gcm. &ratiocft, quuolim pcrhuius onctisappoi»- 
uoncin nullo mrc potcrat vitian tclramcnturn.LPaj. 
pmianus. $.quarta. lf.de inolfic.tcllamJ.fin.fLdc con- 
dit. inftit.Liamdubitari.ft.de lu:rcd.inlutJ.pnnu, & 
Lum iioc lurc. rl.de vuL& pupil. tubfti.& ifta cft vcra, 
& communisopinio, qiumtcnct Pau.dc Caftroia 
dJ.Iatjn l.li patcr.colurn.penult.Cdeinftit. & lubfti. 
XiurczintLl. quonuniiiiprionbus t inlimic. 3. foL 
5 1 .& Alcx. in Lli porthumus. $.quod vulgo. ff.de labo 
& pofthum. & probaturctum hac alia rationcquia 
fubrtitutusadniittitur tuncdcmum , cum primo nt> 
minatus h.rres noluitaut non potuic.l.;.Cdc iieied. 
inftitucn.liuecrgo tilius patn Lrrcs cllcdclinar.quia 
uon vult: liut quunonpoccrt, ncutrohorum catiiu 
vllum grauamcn , onus , vdl.rlio vlla filioacccdil, 
quunonpcr intcrucntum lubrtitutic\cluditur,fnl 
vclitufpontc, vd impotcntia . crgo cum pcr inrcr- 
uciitum fubftituci non lcdacur , non drcur is tiibfti- 
uitus de eius legttima rcijciactir.& hinc eft, qudd vul- 
garis fubiticutio non dichurcdc onus.d. » . quod vul— 
00, Etconfirmacur lu*c opinio , quia cuin iccundunv 
vcras & communcs cpmioncs nis tranlmiilionis ItC 
porcntius iurc fubfticutionis,vt fupra duinius*Jupcr> 
cft vcfiliuspcr talcm tubftiniuoncm non impcdia- 
tur tranlmittcrc.li non racionc fuiutis, faltcm rauo- 
nciuris ddibcrandi, fcu rationc tanguinis, virtute 
L vnicx.Cdc lus qui antc apcr. tabul.de quibus traul- 
mitfionibus, vidcas apud I crnan. Vafqiuum in trj&. 
•lcfuccelLprogrell.lib.j.ji. 6. pcr torum.&pricipuc» 
num. i r.vfq- adnum.tp. &licfiliuspcrfubfticutio- 
ncm nullum onus paticun & pcr fupr.tdicta rcmouc- 
tur ctiam fundamentum Alcx. quiopinioncm laco- 
bi Bucng. rcncc, dum diccbac quod pcr dationem ta- 
hslubrtituri tilius inftitutus videtur fubilb condi- 
uoac , ti harrcs euc vohicnr , qua- condino rajcirur a 
lcgiuma , vc tirmanc Bald. & Salvc in d.l. quoniam in 
prionbtis.& lmola in d.l.utu dubitari, & in Lfin.ffde 
condit iurtic.nam vidcs, |x:rdationem lubftituti vuL. 
'^aris nullum onus fiho lmponi , & ca non rcijdtur a 
lcgitiina , pcr d.l.quonum iu prionbus . imo cum ad 
hoc, vt h.ibcaclocum d. l.quoni.ini mprionbus, nc- 
ce.lt tic quod duo concurranr.qiiod & lit oncrofa co- 
duio , & taicctletonus, quodolim produccret que- 
rdam, m bonorum pollelfioncm contra t.ibulas.vd 
aliud rcmedium iufiicicnsad tdtamcnruin lnfirman 
duni, vtprobaturin multislocisd.l.quoniam tnpno 
nbus,&d.l.omnimodo, & l.lcimus.$.cumautcm.l.li 
quando.t).gcncralitcr,& S.iilud. C dc inoffic. tdfiim. 
vndccti pcr appoluioncm talisconditionisolimnul 
lum inrrodiicUim crat rcmcdtuin, pcr quod infir- 
nurcrur tclramcnriim,vtprobanirin L fuusquoquc» 
m prindp &in 1 Comehus, &in Liam dubirari.ff.de 
iBBCwlliriKliK|nf& in Lvcrba harc, & in Lfin.rl.dc con- 
tht.inrtxoncluticndiicft, q> couditio,li volucrjt,&ct 
qu.dibct nlia coditio potelbnua, niillo ino rcijciacur 
dc legitinu fihj , et li talcs comhtioncs liut onerol.v . 

Ex 
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Ex pra*di£tis, cum darc conflet fundamenta te- 
nentium fuperiorcm optniomrm noriobftarc, con- 
dudendum cfteriamvfq; adlcgitimam pcrdationc 
TUrgaris fabftituti tolli fuiratcm,quam opinionem 
tcncnt Bal.ind.l.fiarro[-aror,in t».nppofirione, & re- 
pctit. I.in fuis, in i.q.ft.dclibcr.&pofthum. Aret. & 
laf. »n d.Lli filius rucres, & cum hacopinionc vidctur 
eriam pertranfireSoci. in d.l.j. fub num. 47. in verlic 
quinrodccimo limira. & mihi hatc opinio vidctur vc- 
tiflimaconcluftOjCum qua pcrtranlco. 

11 Dccimo dcclararur non proccdcrc, fquando mor 
roo teftatore fubftirutus rcpudiat hireditatem.ira tc 
netgloCinl.Papinianus. f quarta.fT.de inofti. tcftam. 
Vcrum contrahane conclufionem tenet Ang. ind.f. 
quarra,qucm fequitur loan.dc MontcSperd.ind.lli 
fratris. Cdc ture dclibcr. & cft vcra conclulio , quam 
probaper rationes,quas adduximus in quinta,& ocfa 
ua dcclararionc n '"' i 

x 3 Vndecimo dcclaratur non procedcrctqmmdo tc- 
ftator cxprdTim cauir.ncpcr dationem fubftttuti vul 
garis futtas tollcretur, Bald.incCumana, dcdccrio. 
qucm fequunturGuil.deBcncdrc.ind.c. Rainutius, 
in verbo,morruo iraque.num. 1 04.& Ia(.in l.impubc 
ri.fEdevulg.&pupilL&ind.l.lifilius harres, num.fin. 
&hxccondulio probaturtuin perl. in codirionibiis 
primumlocum.ift prin.ff.de condir.& drmonft.tum 
quia teftatoris voluntas tanquam lex cft feruanda.$. 
dcinccps, Auth.de nupr. 

x 4 • Duodedmd declaratur non proccdcrc, t quando 
reftator id voluifle , idcftneper dationcm fubftinitr 
vulgaris tollatur fuitas,cx coniccturtscolligerctui^ 
quia talcs coniccTura- pro exprcfla ioflionc habcren- 
rur, arg.Llicet Imperator. ff. d-* !cg. j. & qma commiK 
nis opimo nititur prarfumpra teftatoiis voluntate, 
quar ratio ceflat , cum perfpicuis probationibus con- 
trariumcolligereiur. 

Dcdmotertio, & vltimodeclaratur n6 procedcrc, 

1 5 1 quando filius inftiturus fmt non purc, (M fubcon- 
ditione poteftarina, qu* vlrimo vitr fpiritu implcri 
potcftj&habuirfubftitutum vnlgarcm, nam runcnd 
tollirur fuitas, Soci. in Al.j. lub num.47. in vltima li- 
rnitationc, 8e probatur pcr tcx.in l.fi.fl.dc condi t.inft. 
dccuiusmtdlcctu videasin condufione prindpali, 
in vltimo fundaraento fecundx opinionis. 

SVMMjtRIVM. 

X Subftitutio rul[i.iTii impcdit ius iccrefcenii. 
2 Ius accrcfcendi, quarc ftt introJuclum ? ■ v ' ' 
1 Subflitutio tacita ius accrefcendi excludit, cum tlus ie- 
claratione,nMm.j. 

4 L.fi.C.ie bMrei.inftit.ieclaratur. ,A 

5 lus actrcftendi vtnitex iifpofttiont legit, &uoex prf. 

fumpia teflatoris vuluntnle. 

6 Quando vtnitur ad touftiilum . ille prtferiur, qui ba- 
-■ bet piuret mtalitatts pralationis. 

8 S*bft:tutio inudliia,an impediat ius atcrtftenii,& nu- 

• mero 9. 1 4.1 s. 

Xo f^otmntas teftatoris non minus probatur exa9u tnuaH 

• i *do,& minus folemm,auim ex a8u vaLdo. 
1 1 yotunus eadem eft ia toUeuio ut aQ» mutik , ficut tn 

• *8urtUi.&uum.iA / . 




1 z lut accrefcenii teftator prohiberepotefl , & num. 1 j. 
1 trL.penult.ffide miuflojupto, trritove tefta.dec\xratur. 

1 7 Subflttutio non toUit ius accrcfcendi , auando ex conie* 

Burispotefl aliqualiter apparere iecontrariatefLu 
i: $oris voluntate. 

1 8 /f"» nm toUitrfuanio ipft coniunQi effcnt inukcm fub. 

fiituti. quod declara,pront num. 1 9. 

C A P. XV. 

Exrus, & vltimus eftecrus eft , f quod 
vulgaris fubftirurio cxdudk fus accrc-i 
fccndit&hcceftcommnmsopinici.qua 
tcncntBar. Cuma.Salyc Croiits, Ripa,' 
laC&ahj DoCf.commmiircT iii l.rccon- 
inncri. ff. dc lcga. j . Bald. q. 1 o. Si ibi Doctorcs com-J 
munircr.in l.vnica.Cquando non petcnt.parr. Sah'c 
Bald. &alij in L quidam clogio. C. dc iaredclrb. Aic- 
xand.inLquidamtdbmcnto. C ad ScriaTnfconful. 
TrebclL&Soci.in d.l.prima, num.48. Alcxan.in con- 
fil.9i.hb.^&inCon(il.}8.1it..j.RomanUnc»!ifi.t 3 1. 
Sodi>.tn confil.*7.hb. vlt.&Corn.in conlifro 1 ;j>. 
l«b. i.&hxccondu(io probaturlcgc& I ritione. Lc- 
geprobaturinLi.$.fi ttAio. ff dc bono. poffcff fccun. 
rabu. in autk hoc amplius. C dc fidcic*ommtfl. & ht 
Lvniaufin primo, S£§. ph> fecnndo. C. dccaductol-' 
lcnJlarioncprobatur.quiapcr prtmifionem homi- 
nis^cdlat prouifiolegis. Lfin. Cdcpaci. &exprcllurrr 
facit ceflarc tacitum. Lcum exfilio. ^ j. fT.de vulg. fcd 
ius accrdccndi ddbendirex prouifionc lcgis. 1. (i Ti- 
do&Mcuio. $.tulianos.fEdclcga.i.& cftracrralcgrs' 
prouiiio.iusaureirn'lUbr^turiormddccnditcxproiii- 
fionchomiriise)iprcfla.d.l.vnica, inprin.Cdccaduc 
tollen.& in princlnftitut.dc vulg. & pcr totum. ffeo- 
dcm.crgo pcrfabftttntioncm cellatiusaccrdccndL 
x Prartcrea hocalia ratione pt obatur : tnam iusaccre- 
fccndt ftrit a lege inrroduaum , vt per illud dux iuris 
rflguhr in matcria fucceflioms locum habcrent : alte^ 
r*in matcria tdbmcntarur fucceflionis.ne fcilictn 1 
tdtatorproeaparre,qUamaltcret hatrcdtbusinftira 
ris adiuit hireilitatem t.cftatus deccdcrct.pro ca vcro 
parrequa- fuit repudiatB & nd adita intcftatus, quod 
ius noftrum non patitur.L iusnoftrum. ff de rcg.iur. 
&func«ft,quodcum : eocafu, quoin pdrtc rcpudiara 
^ftdatus fubltittirus , ceilct brcratio, ceflat&ctiam 
iosaccrcfccndi, cum ceflihtc ratione , ccflarc dcbcar 
eriam luris difpofitio. l.adigercf. quamuis.fEde iure 
parron.&caim cefliin te, extra de appdrat. Altcra r& 
guiacftin materia fucceflionis ab inteftato, vtfciln 
cct vna & cidcm hitcditas non pofllc vno codcmq; 
temporca pcribnisdiuerfi gradus adiri, fcd fempcr 
proximiorcs admi ttunttir, & ijs exdulrs ad fubfcquc^ 
temgradum hafrcdiratisdcuolnatur, vrin roto tira. 
fEdefuccdEcdicio, & inf.j.&i.Authcn.dcharred: 
ab intefta. fed li ius accrdccndi non accrcfccrcr vni 
ex proximioribus repudianti adire harrcditatcm, a 

Eerionisdiuerfigradus eadc harrcditas adirctur. fcd 
oc diccrceft faJfum.ergo fahiim eftetiam.ins acrc 
fccndi locum non haberc,& fic ius accrdccndi ctiam 
introdudum cft a lege , vt porrio repudia ta abA-na ex 
pcrionis inftiruris m vno gradu.cui dclara cft ha> 
rcditas, alijs pcrfonu in codem gradu conftitutis 

L & 
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& adcuntibus harrcdiutcm accrcfcat, iu dicebac Bal. 
in d. I. vnica. in primo . & hinc eft , quod ras aan£ 
mifTtonis potcntius cft iurc accrc&cndi, quia pcr 
tranfmiflioncm non fit cranigrcitio dc gradu in gra- 
dmn.cum is ad qucm fi t cranfmiflio cx pcribna cranf 
mjttcntis fucccdat , & non cx pcribna propria , Dcci. 
in coniilioprimo. 

Supradiccacommunis opinio ampliatur primb, 
$ tvtproccditin tacita fiibftuutionc, qui.i uisaccre- 
fccndi cxcludit non fccus cjulm cxprclfa , BaL nu.j 2. 
& Iafnum.9. in I.fin. Cdc Imcd.raftit. BaldAlcxan, 
&Iai.&ibigiui:inJ.fin.C.dcinilitut,Cyribbibt.Bahi 
in Lfi Fortidianum. C.dclcgat.Iaf nuinc. 1 r «T.Crot. 
&Ripa, numcro iicJ.inLrcconiuncti.flMclcga.j. 
JaCnum. 1 7. & alij jn Lvnica. C.quando rion pctcnr. 

part.BalA&Ioan.dcIinolainLfcdliplurcs.fadfub- 
ftirucos.fT.dc viug.&pupilL& haxcft communis& 
rcccpu Scnbcntium icntcntia, qu* probatur legc 
&rarionc. Lcgeprobatiuprimbpcr rextum lnditca. 
4 l.fi.C. dc harrcd. infticucn. cum f nc induccndo: nam 
ibi paccc.qubd teftator mftituit duos lurrcdcs,vr pro- 
batur inilhs vcrbis,locum parceinque Plotij .nam 
cum dicat parrcm, conftat, qubd alius fuit mftitu tus 
inahar^tc.l.ctiam partcs.fr:dcvfufruclu. ccl.nomc 
hliarurn. J.portionis. ff. dc vcrborum /ignificat. Itcm 
vnicorum i/uitdacus fubftitutustacitus, fccundum 
formam dcqua lbi, & tcxtus dicit qubd m locum par 
tcmq uchxrcdis repudianris admuuturfubllitutus. 
crgopatctibi , quodfubfticucusctiam. ucitus, (nain 
ibi non loqui tur dc cxprdlb) admittitur alio coharrc 
dc cxclufo,& l ic i us accrciccndi exdudi t ur pcr fub/hj 
tutioncm ucium. Nccobftat, firdpondcndo dixe- 
ris.qj in dicVdcgcnon fuit daruscohercs,nam tcxtua 
dicit.nili prius harrcdc Plottoiibi infttruto, &c& lio 
loquitur in fingulari numero 1 «rgono fu it datus co- 
harcs.quiafingularis loquutio vnicq untum cft co« 
tcura. l.vbi numcrus. fT.dc rcftibus. Nec oblbt qubd 
appcllationc par cis, non contiocacur totum. d.f.por- 
tionis.quia illud cft vcrum, quando cft ctiam diipofi» 
tum de alia parrc li autcm noo fucrit dcalia partcdi 
fpolitum , tuncappcllaiioncpartis.comptchcndituc 
ctiam totum in noftramateria,tc<tuseft,&ibi nou- 
tur.i n Lz.Cdc h9rcd.11Ut.cc noutur in cquamquam. 
dcvfur.bb.6.in vcrbo, tcncacun fadt in iimib , Lpri-. 
ma.$.fi cx fbndo. fEdcfmcd. inftk.&* hinc cft, qubd 
fi tcftatot in tcftamcnto Icgat vxori illam parccm do- 
mus.quamfccum viucns inhabitarc folcbat.qubd 
fi totam domum inhabiubac, &nullam partcmerat 
folimslocarc.ccrti toudomus vcnitm Icgato.tcx. 
cft notabilis in Lvxori, in princip, & ibiglof. &Bai t. 
ft dclcga. j. Barto.oV ali) in Lfi plurcs. fr.dcdanunfc- 
cto. cura crgo in di#a 1. fin. fiat mentio parris , & cx 
illo ccxtu non coUigatur , qubd dc alia partc fucrit 
dtfpoiitum: Ucra cura loqiucur m marcna inftitu- 
rtonis,vbiparstuhit adfcaham prtem.neccHario 
fequicur, qubd ibi pars ponirur pro toto,& fic tcxtus 
iftc non vidcturcommuncm concluiioncm probarc, 
Vcrurahuic rcfponiioni facihccr rephcacur. nam 
illa vcrba, nili prius fibi Plocio infticuto,non fucrunt 
pofiu, vt dcmonftrarccur vnicam tmin calcgcfa- 
damruiircinftiturioncm.fcdvt fignificarcrur alias 
fupcruacuara &inancra illain inftitutioncm fuiflc, 
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mii ancea Plotius fuillcr hxrcs inftitutus,vt clarc con 
ftat cxillo tcxtu: &idco inducU ad vnum rincm. 
ahum opcrari non dcbcncLnon omnis. flidctiS.cte- 
dic.cc li ccrt. pct. quo ftantc, cum cct tum lit vcrba ia 
dubiom propriajignificariouc accipi dcbcrc Lnoa 
alitcr.fl.dclcga. $.cc ccrtum ctiam lit indubto ap- 
peliationc p.urris , totum non contincri , diclo j.por- 
tioms,& cum non coftct cx co tcxni, qubd vnica fuc- 
nt taiuum faCU lnftitucio: concludcndum cftad hoc 
vtillavctba, tunc Scmproniumin tocura partcrave 
Ploti) ex lubftitutionc vocari, &c ftcnc in proprio fi- 
gniiicacu, quod in dicu lcgc fuit Plotio inftttuto 
datuscoh^rcs.limilitcr maliapartc infbtutus. &rc 
vcra li diligcnter ilJiiislcgis vcrba conlidcrcntur» 
darc conibt cx ca mdubiuutcr communem opioio» 
ncmprobari. . 

Sccundb&vltimbjcge probacur pcr tcxtum in 
l.fin.Cdcinftimt. &fubfticut.nam ibi poftliumusae 
vxortdutori$fucruntinibui(i& pofthumofubhac 
conditionc, ii natus non fuuTct , datus fuit vulgari» 
iubftitutus. vndc co Cafu quonacus fuillct, isfub- 
fticutuscx vcrborum propnctatc vocatus non fmr, 
fcd potius virtualitcrcxduius, cmnintlulio vniusfit 
alterius cxduiio. l.cum prator. fT.dc nidic &. umcn 
cium cx mcntc tcftatoris ail ilium calum cxtenditur 
fubftitucio, quocalu indubitatuincft^taaurafub- 
lhtutioncin eilc, cum non lblum verbis (dutoris 
comprchcnfa non fit , icd irab virr ualiter vidctur cx- 
cluia : & nihilominus co calu , quo fubihtutio (aoita 
cft,vincitiusaccrcfccndi,quutc\tus dicic,qubd li 
pofthumus natusfuir.cclic dcfiat condicio.Utbfti» 
tutionis:fitamcmatrcpra:mortua in pupillajci *utc 
dccdlit, fubfticutus tacitus cxdudjciuTcdesmatris» 
qua:pofthumocoh.-ercsdaufuit, Iicct caleslmcd» 
nutns ius accrcfccndi foleanc habcrc, nou lccus, 
quamipu nutcr.Lqui patri.ftldc acquircn.hatrcd. 
I.c\ pi.inbiisaf.dc fuis&Icgit.Lh ? cfcriptura.jJi£ de 
cond.cc dcmonit.cv: Si.fi.ln iticad Oi ficun.CC dc hcrc- 
diutc teliatoris,ad harrcduatc impubcris , dai ius af> 
crclccndi non fccus qua ii vna cademqj h^rcditas fb» 
r{rt*fiupimpubcj um patr 1 fuo ha-rcs cxtitcru, fiue 
noncxtiarit.d.Lquip3tn.Lqunlam.C.dc iurc dcli- 
bcr. doccnt BarA omncs in Lre couincr i. fL" dclcg. j . 

Rationcdcmum conduiio ifta probarur: tfuxn 
iusaccrcfccndi vcniccx diipofirionclcgis, Si nonex 
prxfumpu tcftatoris vokintntc .glolffin. inLapud 
lulianum.flud Trcbcl. Imola in Lpnma. $. fi coharre- 
dcm.ftad Jcg.Falci. & Soci.in Lii rathi & tibi, in prin. 
iT.dclcga.prirao.qu.ccondufio probatur hacrario 
ne: quialt verutn cllcr.qubdiusaccrcfccndi inducc- 
rcturcx tacita dcfuncti volunutc, fcqucrerur qubd 
fiinilcs duos fibi h.rrcdcs inftiruiilct, in dubio altc. 
ro rcpudtantc cius portio iurc accrcfccndi accrc- 
iceret altcti hxrnli, qui hxrcdiutcra adiiut,cum 
iu inihcaritcftaiucnco fola mtluis voluntas niijncu- 
turlpriraa.cVpcrtotum illuratit.fT.dc milit. tcffac 
men. fcd conlcqucns cft falfura . L li duobus . fl". de 
nnlit. tcftamcn.crgo falfum eft ctiatn antccedcns, 
&i fic qubd tus accrcfccndt ex taciu, feu prxfum- 
pu ceftatoris volunute veniat. Ncc obftat, ii di- 
xcris, qubdillud cx co cft, quia cx quo railcs po- 
tcft dcccdcrc pro partc ccftacus , & pro parre in- 

tclutus, 
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»eftacus,pcrfumic lex, quod volucrir pro ca partc 
inccftatus dcccderc. Rclpondctur, qubd hec pras 
jfumptio in dubio cliacnd.i non eft, cum iftud lir 
mcrum militis priuilcgtum, & in dtibio milcs non iu 
re milnari, led communi vti prarfumitur. Lquam- 
quam.&l.in reftamcnto.C.dcrcftam.milit.&idcodi 
ccndtim cft hoc folum clle, quia ius accrclccndi vide- 
tur induci,vcl cocra mcntem defunch, vd przccr do- 
funch mcnccm.vt tcxillc in finc inducrc vidctur. 

Tadtaverb fubftitucio vcnit cxdifpoficionelegis 
fundaca in prx fumpca ccftatoris voluntJte: quia li tc- 
itatorhunc cafum cogicadccidcm vcnlimilitcrdi- 
tfpofuillct. L iam hoc iure. fT. dc vulga. & p u piU. & lbi 
hoccommuniter notanc Docto.His lbncibus proba- 
ttu fupradichtcoramuniscoiidulio: illc, qui venitcx 
difpolitionclegisfundaca in prxiiimpta ccftacoris vo 
lunrate, prc/cccur illi qui vcnii fimplidccr cx lcgis di- 

6 ipofirionr, f cum duo vincnla magis ftringanc LBan- 
fta.ff.adTrebcII. & cumilh, qni vcniunt adcontli- 
chim, lllc pra-fcrt ur qui habcc pltircs qualicatcs pra:- 
lationis. auth.Dcfiincto. Cad Tertul.auth.cdlante, 
C.dclcgit.hxrcd.&auth.itaqi.C.Commun.dcfucccin 
iedfubltitutitsracituj vcnitcxdifpofirionclcgisfun- 
data in przfumpta ccftatoris voluntare, cohzrcs verd 
proptcr iusaccrcfcendivcnitex (irnpiicilcgisdifpoii 
tione.prouc fupra dixi:crgo fubftitucus ctiam tacitus 
cxclucm itu accreiccndi. Confirmatur hzc racioin 
mareria fucceftlonis tcftamcntarur: ius accrclccndi 
ca ratione intcoduchim ruit, ne ceftator pro partc te- 
ftacus , pro parte vcrb inccftarus dccedercc, quod ius 
noftrum non paritur. Lius noftrum. (tde reg. iur.fcd 
ftate lubftitiitoctiam tacitoccllat hcc rario, quiaro 
ftacor proptcr fubftirutum pro partc non dcccdit in- 
tcftat us,crgo ccflarc dcbct cciam ius accrclcendi pro- 
pccr tacicum fubftitutum. ccum cdftuitc.excra aeap 
pcl.& ita pcr fupradicla concludcndutn eft curn coin 
rouniopinionc, tadctim fubftitutum excludercctia 
ius accrdccndi, cum qua pertranfcnnc Alcxan.fub 
num. 1 8 .& SocLnum. \$ .1 n d.l. LfEcod. & lafdn Lvni* 
ca.n u. 1 7 . Cquado non petcnc.parc. & in Lcum quid. 
<Edc reb.crciL& fi ccr.pct. 

Supradicht ampliatio dcclaratur non proccdere, 

7 f quandocomundtusdlctpcrlbna verifimiliccrma- 
gis dilcda a ccftacorr , quam fubftitucos , Iafin rLLre 
coniunch.num. 1 «7. & probamr in Lfl.Cdc inftir.& 
fubfticvcrum, fccundumRipamind.Lrcconiuncfc, 
rium. 1 1 6.l\ mpliciccr h.rc limicatio non eft vcra,cum 
(cmpcrinftmitus prarfumarur magisdilc&us, quara 
uibftitutus.LPubbus.$.f1.dccond.&dcmonlL&liccd 
tuchis dcbcrct fcmpcr indilhncte preferri . Vcrum tu 
pro rcfolutionc conlidera taciram fubihtutionc vul- 
garcm,& tacitaiubftiturionem pupiliarem : &conii- 
ttcrapcribnam matrts , proucde caloquicur tcx. in 
d.l.H.& pcrfona filij tcftatoris , qttr tadtc, tubfhcucio- 
nes, an cxcludantmatrem & fiiios,vidcas fupradn lu- 
perioribus conciufionibus , in quibus hccocluiioncs 
tuntopcimcrciblutar, vtibi vidcrcpocetis. 

Secundb & vltimb antcditta communis opinio 

8 ampliatur,f vtproccdattttjm in inualida fubftitu- 
tioncVcrum pro huiusconclufionisrcfoliiiioncco- 
fidcra cx mcntc Dodtorum hos cafus : & primui eft, 
quando fubfticutio cft: niilk a pnndpio, vci v*u> 



tur cx poft facto, alio m odo , quim irf cauu prxtcri- 
rioni-.: & tunc in hoc calii cooclackndum cft , fubfti- 
turionc iftam non irnpcdircitit acca&cndi, iu cencc 
Bar Jaf.Croc& Ripa in <ll,rec6tunch, Bar.& Pau. de 
Caftro 1 n Lpen.rT.de in iu fto, rtipto,& 1 rri to rcfta m.& 
probacurper ccx. in L quidam tcftaiiKnro. fT. dc vuig. 
& pupilLlubftic&per rex.ind.lt.f ti duo.ff.de bono. 
polldLTccun. cab. vbi fi fublbtucus non vult fuccede- 
rc, coiurufius admittitur ad portioncluercdicaris va> 
can tc. & rario huius conduiionis eft, na cel httor dan- 
dofuhihrutu vidcturprohlbuiftc iusaccreicendifa- 
uorc iplius fubihruti.mic voluit prarfcrri coniuocio, 
ii crgo iubftirutus non vult luoccdere, admicncur 00 
itindf us ipfcac fi no eilet in reru narura.arg.1. 1 m dc 
du.fTad Tcrc&l.li cx modicaf tilius. rT.de bonis bbc. 
9 Sccunduscafuseft, tquandoftiblhctiriocftinuri' 
lis cx caufa prarrcritionis, vc cft, quando ab ca pofthu 
rous fuic pcaitericus, & in hoccalu Bar. in d. Lrecon- 
iun&i,num. } 8.tcnct,q> ha-c inunlis iubfticuuo impe 
dic ius acadccndt, cu quo ibi pcrcranfcttnt Raphad 
Cum.& Ripa,&Crotus, idem tcncnc Bar. &Pau.dc 
Caftcoind l.pcn.PauAlcCaftro,Alex.&Ijfind.l.qui^ 
dam ccftamcnco, &Soci.in d-l.j. fub 1111m.48.in verfi 
drcafccunduni.fr.codcm.&moucnruriftilei;c,&ra.- 
rionc.Legeper rcx.ind.l.pcnul.vbi fubthturio,qiiccx 
caufj pra>cericionis pofthumi inualida facht fuir, im- 
pcdic ms accrdccndi.&illitis tcxtut ratio dl ,quia 
poftiiurous rutupit gradu fubftitntionis, vtdcducat 
tcftamcnttim ad cauiam inrcftari , & lic vc ipic fucce* 
dacl.nam&fifubcondirione. $.fin.fT.dciniufto,ru- 
pto, irntoquctcftam. Vcrum huictcxttii rclpondc- 
tur, namahudcft tradtarc decrearionc iuris accre» 
iccnrh,aliudeiltraccarcdccfrcctu cius iuris, poftqua 
cftcrcaruin: icdind.I. pcnulc. ius accrclccndi nun- 
quamfuic crcacum, nam porrio vacans omni iurc 
c(Icoporccc,vtpcriusaccrcicendi dcfcracur. Lli duo 

facroni,in pdncflidc iurciuran. vbi pcr glof & lX>ch 
huiu(modi.$.ii Ticio, vbi Barc. & omnes. ffde lcga.k 
l.planc.$.(lconiunChm, vbi Alcxan.Iaf.poft aUos, eod. 
ric. Itcmalcera porciocilc dcbet, aii acccdac porcio 
vacans.Lli cotam. if.dc ac«.]uircn. hcrcd.lJi Tirio.ff.dc 
vluft ucf u.LintcrJum. tT.dc viiifr.accrcf. I.& eandcm, 
$.j.rl.dc cxcep.rd iutL doccnc Barc. & omncs in d. Lrc 
ttmiuncti . iraque vc itu accrclcendi crcatum & in ef- 
kprodudum vidcatur, &licdcvo excludcndo, vel 
admicccndo agi poilcc , oporccret porf ioncm , dc cu- 
iusaccelfioneagicucellccx coco vacancem,& por- 
tionem alceram cilc, cui j>oi cio vacans accc«Ltc , quo- 
mmneticrum adcrac in dtcuLpenulc.nam &inih- 
tucus, quiperiusaccrcfccndi vacancetn porrioncm 
pctcrcpotlct.luam porrioncm non habcbat ,quu to 
Ihtmcntum ruic rupcum , licque (iiainmet porrio- 
ncm confcruarc non poruic , & alccra porcio non va- 
c.il>ar,cjuiaocciip.ib.uurpcrfiliumpr.rccntum,iicq; 
dcetTcctu iunsaccrdcendi, an in ccrraims d.l.pcnuL 
vinccrcrfublhcutu, anabea vinccrci iiicpccagmir, 
quiaibi ius accrciccndi crcacnm non crar,tkqt dccf^ 
ictfu iplius non rctfctrachtcur, non inimtsquamdc 
hominis opcrationc ancequam nafcatur . facic Lqui. 
dam refcrunc, dc mrecodidlL 
I o Rationcptobatur.*tVohintastcftarori$ no mlnus 
probatur cx actu iuualido , & mimis iolc.nni , qwarn 
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exacf ti valido.Lfin. rf.dc rcb. eorum. & l.lcgattim $.fi. 
•rf.dc adimcnJcgat.& hinc clt, quod licet per fecundu 
tcftamcntum non fblcrnnc nonrcnocctur primum, 
quo adh.iTcdisinltitutioncm, rcuocaturtamcnquo 
sui lcgau.qtu - (ola rcltatoris voliitatc rtuocaiirur.l.cx 
p.u v (f.dcadim. lega.iuticfal.militiscodicilIis.$. fi.ff. 

i i de mili.tcftam.&ratiWlt,tquiain rollendocadc vo 
hinrasc(tinaCtuifiutili,licutc.t in actu vtili. l.plane, 
in pnn.tfdclrg.j.&L&li transfcram. (f deadimcn.lc 

1 1-gat.th'd tcliatorpcr fubltitutioncm tacirc vidctur 
•prohibcrc ius accrtfccndi. d.$.li duo.& ipfum ius ac- 
crcfccndi prolubcre porelh Ldominus.$.primo,& 
ibiglol.tf.de vlufrucf u. Ergoex hac fubltirutione, 
licct proptcr caulam pra*tcntionis inutili, ccilatius 
accrcfccndi. 

t t Cctcrum &huicrarioni rcfpondcrunfnam quate 
nus in caconcluditui ,tcf atorcm polle ptohibcrc iu$ 
accrcfccndi,cltralfum:contrarium enim tcnctindi- 
rccf a lurcdis inftitutioiic,l)yn.in l.quotiens.$.<i duo. 
ft.de hcr.inltit.gl.in l.leruus communis.r1.de acq.her. 
quamibi Ang.Imola,& Pau.de Caftroapprobant.Sa 
lycin l.quoticns,in vcrho.fcxro quxro. C. de hxr.in- 
il lt.Salvc. & Rom. in J.j. C. quaiulo non pctcnt. parr. 
lo.de Imola in d.c. Rauuitius, cxtti de rdtam.in 1. j.f. 
li c.\ fundo.m fi.in l.ii quis ita hxrcs inffitturur, &in 
l.hxrcditas cx dic.rt.de litTtd.inltit.Alexan.in l.liquis 
prior. (F.adTrcbcll. Ang. Aretinusin $.h.rrcdifas,ln- 
llif. dchxr.inltit. Ang.inconli. tautaelp, Dominus 
Quircus»in ;.coL& hxctit comiuunisopinio, prour 
rctcrt Alcxin cLl.fi quis pnor,& lirmat Cur.in conli. 
7 j .& ratio cft, nc rcf taror deccdat pro partc tcftanis, 
& pro partc intclratus.contra l.ius noltrom.rf.de rcg. 
iur.itaqtutcnus concludirurinea, quod iniollcn- 
docadcm voluntaselt in aChi inurtli, licut cft in acfu 
vtili, concludcnditm clt iftud proccderc , quando fu- 
mus in lus, quc pcndentcxmcravolunrate: fccusvc- 
rdin his , qux cx folacius vohintatc non dcpcndcnr, 
quu tunc lcaisclt.&iuiKclt,qjcumteltamentu non 
pollit rcuocari lola voluntatc tcltatoris , vt clt texrus 
mclior dciurein $. excoautem folo, Inlt.quib.mod. 
teltam. infinn.quod rcrtarucnrumprimum lolcmnc 
non rcuocatur per (ccundum teltamentum inuahdii 
ctiam cxprdsc rcuocaroriu primi.$.po(tcriore, Inlhr. 
quib.mod. tcltam.infirm.L lancimus. C.dc rcltam.& 
l.li quis priorc. (f.ad TrebclLvndccum prohibcrc ius 
accrcfcedi fecundumcommunem &vcramopinio- 
ncm nonpcndcatcx voluntafctcftatotis.cum illud 
prohiberc non pollit in dirccfa hxrcdis inlhtutionc, 
concludcndum dl pcr actu inurilem,& lic per tublti- 
mtioncm excaufa pr.erentioni$inurilcm factam.no 
tolh iusaccreiccndi.lcudifpolitioncm in tcitamento 
valido fjcfam . Prxtexca fupradicta ratio proccdit in 
rcuocarionccxprdlj, lecus in tjcira&coniccturara, 
qux non inducttur pcr t m actum inualidum J.(i iurc. 
& ibi Bar. in j.oppoli. lf.de lcga. $ .Raph. Pau.dc Call. 
Alexan. &laf. ln Lplane. tf.de lcg.j. fcd li per fubttiru- 
tionemius accrclcendi reuocarctur,dfettacita>& 
non cxprclfa rcuocatio,& adcmptio. ergo d lccndu m 
clt,pcr actum ltlum iniulidum ius accrclccndi prohi 
bitum non cllc. 

1 4 Ex prxdicfistigitur vidcs conclulioncm iltam nec 
lcge, ncc ratione probari.cui rcfponderi no polfi t,& 



idco cgo cot rarium concludercm, & moueor hoc di- 
lcmmatc : NS a gradu fubltirutionis,aut fukprctcri 
tus polthtimui,aut filius iam nanis: (i fnir prxteritu» 
polthumus, &rnncautduobiis hxrcdibusinfttniris, 
cuililvt lpforfi fuirdanis vulgansfubltiturus,autvni 
iploium tantum.Siciulibctipliirum.cVficprimoca- 
(Tu datus fuit viilgaris fubltittitus , & tunc licrt altcro 
omitrentctcftanientum nimpatur,ciim rationeprse- 
tctirionisp.>tt!uimi& proptcrcius natiuitarcmrue- 
ntinu.iluiafacu lubihrurio, aqiu tcftamcntum vi- 
Tes fumct c dcbcrct, & lic pcr hoc alrcr turrcs nec rora 
hxrcdirarem, necfu.tm p.trtcniadircpotctt.iuxta tcx 
tum ind.l.penult. ramcn liccriusaccrcfccndi locum 
non habcat.liocnon eftproptcrinutilem fublhfiitio- 
nem, kdcltcarationc, qui.i|X)t(humusrumpit gra- 
dtimftiblhrunonis, vtdcdticatteitamcnrumad cau- 
fam inttit ati,& lic.vt ipfc fucccdat.l.nam «Scfifnb co- 
ditionc.$.fi. (f.dciniufto, rupto, irriroij; reltx cc hoc 
calii non potcK conlidcrari crtcCtus iuris accrcfccdi, 
ctim in clfc non riicrit induchim : nam tu fcis , quod 
porrioomnuurcvacansclle deber , ad hoc, vriusac- 
crcfcedidefcrarur.Ldduoparronl, in prm.rf dc iure- 
iur.cv altcra portio cllcder , cui accctLit portio vacaS. 
Lfi tottim. rt.de acq.harr.fcd in cafu ilto in primis non 
adclt potrjo 01 iurc vacans, cil occupctur pcr filiu pr^ 
teritum: ncqucadeltportio cuiaccetlat.cum harcs 
inllitutusfuampartcm non liabcat.ncquc camcon- 
fcruarepoflit.eum rupriimfirtcftamentum.Ergoin 
ca(u llto non coliderartu ius accrcfcendi , cum in etle 
non fuerit prodtichimA' non entinm nullx funtpar- 
tcs.l.ciiis,qui in prouinciarf fi ccr.pct. 

Si veroloquimut fccudocafu.qn vni cxharcdib. 
rantum fuit radtjviilg.insliibftitutio,& tuncautfi 
ille harrcs, qui non habuit Itibltitutumrcpudiet-lME- 
rcditatcm, altcr vi ro cam adcar, tunc locum lubebil 
iusaccrdcendi , & iuutilis fubltitutin rationc pras- 
tcntionis polthunn illud non impcdier . «Sc rario eft> 
nam Ctrtum clt , quod in hoccafu altcr hrres qtii ha- 
buit fubltitutum.potuit h.rrcditatcm adirc , vt colli- 
gitur in dJ.pcnulcinJinc, in vcrbisillis, quuccrmin 
clt , &c. hoc (tantc probatur conclutio, li ius accr» 
fccndi iocum non lubcrct , fequerctur , vcl quod tc- 
ftator pollctdccederc propartctcltatus, &propar- 
te intcltatus, aim porrio llladchcicns proptcr rcpu- 
dutioncm vnius hxredis non accrcfccrct alteri ha> 
rctlijtScproptercairct advcnicntes ab intcltato, vd 
quodin totum vitiaretur tctt.imenmm,&ncqucal- 
ter lurcs harcditatcm adircpoller: fcd vtrunqu* 
cftfaifum.l.ius noftrum.tf derei».iur.&d.l.penult.cr- 
eoKitfum dlctiam antcccd«:ns, &ficquot{iusaccrc- 
Iccndi lorum non habcat , & pcr conlcqucns , quod 
per inutiicmfubltirurionem impcdiarur. 

Aut fi in hoc (ccundo calu hxrcs, qui habuitfub- 
flir uum reputhct hxrediratcm, & tunccum viric- 
tut toturn tcttamcntum,cum a gradu fubltiturio- 
mspolthumus tucrit pra*tcritus,& altcr hxrcs hac 
dccaula non pollit hxreditatcm adirc. dJ. pcnulcno 
conli«lcratur ms accrcfce.idirationibosijs,quasfu- 
pradiomusinprimocafu, cum ipfum no fucritcrca 
tum,& in dlc producf um, & idco dc cius crfccfu non 
cftdifputandum,non magis quam dchonainisopcxa 
tioncantcquain naicatur. 
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Sivcroagradufubftitutionis fiicritprxteritus fi- 
lius iatn natus, &tunccumd I. penttlr. qu.r loqtiitur 
in pofthumo , locum habeat in hlio iam nato , prour 
ehcitur ex dtctis Bar.in d.I.pcnulr.& tn d. Lrt-coniun- 
£ti, &citverioropinio, fccundum Soci. ind.I.j.liccr 
contrarium teneatPau.dcCaftroind.l.penult.cui no 
ftandtim in hoc.cum iplcidcm Pati.dcCallro tcncat 
Bartoli opinioncm in Lfi hlius.qui in porcftarc.num. 
} i.H. de hber. & pofthum. & ldem tenct glof in l.i i 
pofthumtis.ff.de hbcr&pofth.in vcrbo, pcrtincrc & 
probarur pcr texttim in I. fi a primo. ff. codcm titulo, 
dc libcr. & pofthum.vndc cum d. 1 penulc. locum ha- 
bcar ctiam m h lio iam nato, confidc ra cafus quos fu- 
prain filiopofthumo coiideraiii, &concludc ldc pcr 
eafdem rarioncs , cum in cafu illo fimilitcr mihccnt. 

Etex fupradictis habes vcrirarcm huitts concltifio- 
nis, & cx iltis difces fupradidlam conclulioncm redu- 
cereadpraducam: &nota,quia non inucnics apud 
alios Dottores. 

1 1 . Tcrcius& vltimus cafus cft, fquando fubltitutio 
clt inutilis excaufa prxteririonis , vel cxalia caufa , & 
ynus & ldcm eftconiunCrus , & tdcm etiam fubltitu- 
tus cohrrcdi ftio, nam tuncpcr lntticein fubitttuuo- 
ncm, fcu pcr limpltcem fubltiturioncm non impcdi- 
tur,ncq; tollituriusaccrefccndi, &tdopotcft (ucce 
dcrcex iureaccrcfccdi.Bar.ind I.rcconiuncti,nu.$7. 
q.icm fequuntur ibi Crot. laf.nu. 1 6 S.cutn lcq.& Ri- 
pa, nu. t $ 7. cum feq. & hanc candcm opinioncm te- 
nentglof.& Bar. in Lncc ts. $.hxres. fl~.de acq.hxrcd. 
BaLtn Lpenul.fl~dciniufto, rupto, irrtrovc teftam. & 
ibi Bar.& Patt.de CaJtro.Glo. & Albcri.dc Rof in Lte- 
ftaincnto.C.dcimpub.&alijsfubftit.& Alex.inconfi. 

16 1 co.in i.vol.|& hxccltcommunis opinio,quepro- 
batur priino pcr tcx.in dLpemilt.cum lic induccndo, 
ibi dicirur in fccundo rcfponfo, quod duocrant infti 
turi & inuiccm fublti tuti, & pofthumus a qradu infti 
tacionis fuic cxheredatus , a gradu vcro (ubftitutio- 
nis prxccricus: modo fic, illc inlticiitus no poccrat fuc 
cedere ex fubititurtonc ad portioncm dchcientis , cii 
proptcr prxrcritionc poithumi factam a fubititutio- 
nc, ftibftitutiocllccmilbergocumibidicacurquod 
hxrcsadportionemdeficicniisadmirtatur, diccndu 
eft admitci ex iurcaccrefccduigiturcx hoc textu pro- 
batur.quod bcd fubltitutio rcddttur nulb.tamcn lo 
hab ct tus accrdccndi, & lic ftibltiturio nulla no 
impcthrcrfctttim iurisa:crefccdi . Nccibi pollumus 
diccrc, qttod illc hxrcs admittatur cxfubltitutione, 
vt inrcHc-atglof.ibi in verbo, pitto. qui vult, q>polt- 
humusdicatur cxhxrcdarus etiamagradu fubltiru- 
tionis.quia in fccundo t;radu cadcm rcpcritur pcrfo- 
na fublti tuta.quc fuit inltttuta in primo gradujt quo 
poftitumus fuit cxhsrcdarus.quia rcfponderur.quod 
exhxrcdauo fir a gradtt, & non a pcrlona. 1. ) .$.fiiius» 
Cdehber.&pofthum.&idco cumfiliustbia 0*4(1 
lubltitutionis fuerit prcrirus , fubltitutio illa clt nul- 
l.t. Ncccriamobftatlidixctis, quodliibi liibltitutio 
cdcrinualida.dcbcret polthtimus fuccederc.lcd aim 
pofthtimiis lbi non fttcced.it, ncq; locum (ibi faciat, 
dtccndumcft, fubftitutioncm lllamvalcrc. quiare- 
fpondctur , nam quando funt lnltituti plurcs & inui- 
ccmfiibftituci , pcrfubfticutione tcftator noluit col- 
lcrciusaccrcfccdi: ncc cnun voluittollcrciuscolu»- 



rcdum, imo voluitaugerc, & fichabentvtrunq; ius. 
& idco cit quod liccrlubfticuno (itinualida, tamcn 
portiovnius ddkicntisaccrcfcir alteri periusaccrc- 
lccndi , & idco pollhumus non facit hoc iX C3fu iibi 
locum,& ita Pautus dc Caltro, & Bar.in d.l.pcntil.re- 
fpondcnr . Et lldcnuodixenscum Ripa,qti6d ibico- 
hxres admi ttitur tani cx lurcaccrciccndi.quam cx iu 
rcfubltituttonis, vt proban vidcturcx aducrfatitta, 
fcd.qux diucrlificat ms & factttm.1 maricus.ffad lci^. 
Iul.dcaditlt.&notaturpcrglof inl.hocamplius^.dc 
his. fKdcdam.infc«Ilo.vndcin fccundo rclponfoad 
hocvtilb aduerfaciuarcde aduerfctur in iurc.con- 
cludcdum eft,fubltirutioncm ilbm non irritari: qma 
rcfpondco, quoddiccrcibi fubltitacioncm valutam 
cllcclt falfum, cumibipolthumusagradu fubltitu- 
ttonis fucrit prxtcrttus. I.li pofHiiimus. rEdc hhcr. & 
poith.& adiierlaciuailla.fcd etiam li ftibftitutio lit in- 
uahda,aducrfaturin iurc&in fadto. Aducrfarurinfa 
cto, qtuahicinltinicifuncjnuicem fubltirnri, fupra 
vcro minimc.aducrfatur ctiam 111 iurc, quia fupra hx 
rcs non admittittir cx iurca.crefccinli , hic wto (ic.& 
Otm lupradictc rclponlioncs non obltcnt, concltidc- 
dum cft, hanc lcgc optimc iftam cocluhonc probarc. 

Sccund6prob.irur pcr ccxtuin iuntfta glof in Lncc 
is.f.hrrcs. fl.dcacquir.pollcd.qticm rcxtum licftrin- 
gc.ibi.lcgirimus hxrcs, cui a legc defcrcur h.rrcdiras, 
hcrcs inltiturus potdl rcpudiarc cx tc(tamcto,& fuc- 
Ccdcreabintcltatocxproui(ionclcgis:&n6mirum, 
quia in illis legitimus duphci iurc vcnirc poreranvn- 
derepudiando cxvno, non vidctur rcpudiarc cxalte- 
ro,& ind.l.erantdiioiurafcinuiccra noncompatic- 
ua,Icilicctcaula tcftati, & caula intcftati: modo lic, li 
p concdfioncaltcrius rcmcdi) valtdi, &contrarij no 
tollunturaliarcmcdia.vt diciturind.ff.hxrcs, multo 
minus tolli dcbcrctpcrconcdfioncm alccrius rcmc- 
dijinualidij&proptereainilto cafupropccr inurilc 
fubftitutionc nodcbct tolli remcdiii niris accrcfcetfi. 

Tcrcio probacur pcr tcx.in l.li qttis hcrcs inftirurus. 
ff.ik acq.hcr.& licd-r, loq tiacur in fubfticutione valida, 
tamcnadhuc iltctcxcusprobar hanc conclulionem 
hoc modo : nam li in cadcm pcrfona lubftmitio vali- 
danonexcludit iusaccrdccndi, crgotanto magisa 
forciori inualida iplum non cxcludit. 

Quarto probatur pcr tcxtum in 1. (i cx pltirib. ffdc 
fuis & lcpic. vbi li colixrcs fuhlticutus monatur antc- 
qua cxfubftitutioncadcatpartccohcrcdisrcpudiata, 
talisfubfticuciocxtinguicurquiacufubfticutiofitco 
dhioaalia inlhtutio.l. lnranonc.flifilio, &$ auod 
vulqo. ft"ad lcg.Falcid. idco non tranimittitur aa hx- 
rcdcs. I vntca. $. fiiiautcin (iibconditionc C. decacL 
tollcn.& tamcn ciushxtcs potclt vcnirccxiureaccrc- 
fccndj,crgo dt ibi tcxtusquodannullariolubftitutio 
ms pcr mortem iubftituti, non tolhc ms accrcfccndi. 

Quinto & vlttmo probatur hac ratione. Qtudo in 
cademperfonacftfa<ftafublbrutio,didtur raua ad 
augendum & adampliandum, vt probatur ln l.rdta- 
mcnro.Cdeimpub.&aIijilublt.cr!»onon dcbct ope 
rart diminurioncm iuris accrclccitdt. I. rcm lcgaram. 
ftidcadim.lct;at.&ind.l.reftamcnto,dicitur,quoiltn- 
ftitutjspltiribus hrredibus,& inuiccm fubftiiucis 
portio rcpudiamium adcuntibus luam portioncm 
Rccrdi.it ctiam nmttisicrgopcrius accrdccndi,& 

L j non 
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lion iurc fubfticucionis. igirur fubftitutio facta .1. i au- 
gcndum ius cohxrcdum , non tollit , ncquc impcdit 
msaccrcfccdi : & fic exprctUmi cum pinguius proui- 
dcar.non facit ccllarc tacitum, l&r.in Lm prouincia- 
li.$.j.jf.dcnoui oper.nunc 

j 7 Supradicta communis conclulio ita ampliata, fdc- 
daratur primo non procedcrc, quando^x conicCtu- 
ris pollct aliqualirer apparcrc dc con traria volimtate 
td'tatoris,Rar.Ial.Crot.&Ripaitid.l.rc coiunch.Uar. 
111 l.i.f.ti duo.fl.dc bonor.pollcll.fccundum tab.Bald. 
inLfi.Cdcimpub.& alijslubft. &Ripa ind.l.j.num. 
1 8 a.& probatur pcr tcx. in 1. quidam tcftamcnto, vbi 
lUr.&alij Doct.ft.de vulg.&pupill.fubftit. 

j 8 Sccundo declaratiir non procederc, fqtiando ipll 
coniuncti cilcnt inuicem fubftituti , nam tuc pcr liib- 
ftitutioncmnon tollcrcturius accrclccndi.ita tencnt 
Ial.num.i6i.cvRipa,num. 1 to.ind.I.rcconiuncri,& 
Ripa ln d.l.j.num. 1 S i.Har. Bal.Pau.dc Ciftro, Ang. 
Salyc.Alcx. lal.Dcc&alij DoCr.commuiiitcr in l.tdt» 
mcnto. Cdc impub. & ali js lubfti t. & hxc dcclaratio 
probatur pcr tcx. m d.l.tcftamcnto , vbi probatur , q> 
quando cft facta imiiccm tubftiturio.tunccohxrcs, 
qui adiuitparrcm luam , potcft vcnirc ld partcm re« 
pudiatamcxiurcaccrdccdi &cxiurc fublhmtionis, 
quod proccdit hoc motlo : nam aut illc , cui dcfcrtur 
ius vcnicndi cxfubftitutionc, agnouirpnmo partcm 
fuam.&runcinuitus habcbitparrcm rcpudutam, ca 
rx mrc accrcfccndi,quam cx mrc fublluut ionis,& ita 
proccdit cextusind.Lceftamcnto, &rcx.m Lfi quis he 
res lniutucus. fT.de acq. lixrcd. A u r pri mo rcputiiau ii 
parcem fuaro , fcu illam non adiuit, &tunc cx fola 
iublluutioncpotcrit habcrcpartcm cohxrcdis rcpu 
diantis, & habchitninc exiurc accrcfcendt partcm 
fuam proprum, quamipfc lubftitutus primorcpu- 
diaucrar , & ita proccdit tcxtus in l.li tu cx partc. ft.de 
acq.h9rcd.led animaducrrendum cft, quia Pau.dc Ca 
ftro ind.l.liquishxrcsinftirutus, primummcmbru 
huiusdiChnchonis dcclarat proccdcre, quaudo funt 
duo coh.rrcdes.cv inuiccm lublhtutimam tunc li M 
moadiuir partcm tuam, vnus cxillis lixrcdibus ad- 
mittituradpartccohxredis rcpudiantis tam cxlub- 
liitutione, quam cxiurc accrctcendi inuitus. & ra- 
tio cft.quiacumfublhtutioninclit coniuncra cutn 
iurc accrcfccndi.capirab co hanc nacuram, vtac- 

j 9 ccdat inuito , licut& ius accrcicendi . f Scd fi ellcnt 
trcscohxrcdes&non duo,& vnuscllct lubftitutus 
vni ipforum.tuncillcfubftirutus, rcputltantcpartcm 
fuam hxrcdc , cui faCta fuit fubftitutio , poftct rcpu- 
diarc cxiurclubfhriitionis.&venireexiurcaccrclcc 
dipropartctua.&noti mirum , quiatuncfubftituiio 
noncft ltaconiunCta cumiureaccrcfccndi licutcft, 
qu.indoomncs cohxrcdcscllcnriniiicem fubftituti: 
&ttnm (i vcllct pollet lolumadmitti cxiurc fubfti- 
tuuonis, & non cx iureaccrclccndi , quiacum cllcnt 
trcs cohxrcdcs,&vnusfolum altcn cllct fublhtutus, 
ccrtc ex voluntatc tcftatoris pollct vcnire cx mre fub- 
ftirurionis, quxprxferturiuriaccrcfccndi. d. Li.j.lj 
duo. & fic in hoccafu folum ad partcm cohxredts rc- 
pudiantisadmittcrcniriftefubftirurus,&nonfucce- 
derct ctiam altcr hxrcs,prout cllct li cx iurcaccrclce- 
diadmittcrcnir.&Pau.dcCaftro lbidicir hanc cllc 
vrritatcm, &ipfum fcqui vidctur Alcx.in d.l.teftamc 




to. & hxc quxftto , An quis admitratur cxiurcfubfti 
tutionis/cu cxiurcaccrclccndi.potcft cllcvulisrquui 
quando habcTctcxiurcaCcrc!cc\li, tcncrcturindiftin 
tccadoinniaoncralcgatorum.qux iniuncti cllcnt 
hxrcdi rcputlianti. l.vnica.$i.is ira. Cdc caduc.tollen. 
fcdlivcniret cxiurc fubfticutionis, tuncnon cftfic, 
cum lcgita rclicta ab intcftaco , non intclligantur rc- 
pctitaa lublhtuto.quandocxprcfscfcu taciccconftac 
de concraria tcftatoris voluncacc.LiicccImpcracor,& 
jbi nocatur.rl.dc lcg. j. 

S V M M U Y\ l-V M. 

1 Subilitutio vulgaris pcr aiitianem hxrcditatis tx* 

pirat . 

2 Subflituiorum,qu*ndo plurcs funt gradus, pcr aditiont 

primi omnct cxplrjnt. 

3 Subflttutio vulgaris facla in vfufrutlu , cius agnitio- 

nc noncxpirat. 

4 l. boucs.f.bocfcrmont. ff.de vcrbo.fi;iniftc.decUratur. 

5 Subfiitutus ad bxreditatcm admittitur, ijiundo btrcs 

pofl aditambxrediutnn fuit nc^ltgenSydcfunSi vo 
lunuttm pcr annum adimplcrc^. 

C A P. XVL 

Eclaratis oinnibus, qux vcnicbant rclol- 
ucndacircaquintum qucfitum princi- 
palc , dcucnio ad dcclaracionem fcxti 
quxliti, quod cft,quando vulgaris fub-. 
lhtutio cxpirct . & ad hoc vt omuiu co-. 
rumqux tum hic, tum alibi dicunturpcr Doclorcs 
habcatur vcra rcfolutio, cx mcntc Barroli rcfolucnd^ 
vcmuntnonnullx concluiioncs. 

Prima concluliocft,! An pcratlitioncm hxrcdi- 
tatiscxpiret vulgaris fub(titutio. : Inqua conclufiui 
proccdcndo dicas,qu6d"fic,vt probatur in Lpoft adi- 
tam.Cdc linpubA' alijs fubft.& ratio cft, quia vulga- 
lisfublhtutio fitliib conditionc , fi hxrcs inftitutu* 
non lit hxrcs,quxconditioadttahxrcditatcdcficit r 
mcritt» fubftituruscxcludtrur, IiaLFulg. IaL& Dcc. ia 
d.l poftadicam. cVprohacconclulionc faciclixcali* 
raciomam li poftaditam hxreditatcm non cxtingue- 
rcnir vulgaris fubfticutio, icquerctur q- d.m tiuccci 
inlolidu lixrcdcscllcpollcnc: namdircclushxrcsef. 
fct ftibftitutus, & cllct ctia hxrcs: quia qtii femd fuit 
hxrcs mcdiantc aditionc , non porcft dclincrc cllc 
hxrcs.l.lilinc.<i.kiiqii(id Papinianus.lf.dc minor.fcd 
hoc diccre cft falfaro 1. fi vr ccrto.Ji.fi duobus vchicu- 
lum.rl.commoda.crgo fallum cft etiamdicere, quod. 
pofl adiram hxrcditatcm nou cxtinguarur vtilgaris 
iiibltittirio.&hancrationcm .ulducicAng.ini. Cco- 
rurio.col.j.flldc vulg.cV pupil.quem rcfcrt & fcqmtuc 
Pct. in rcpcr.c. li patcr.de tellam. in 6. & hinccft ,q» 
poft adicam hxrcditaccm porcft fubftitui pcr fidcico- 
milliim.quiavnus porcftcllctloininusdiccc>6,alius 
vciti vtihrcr.vr patcrin toto titulo.fl.&CadTrcbclL 
Hxccoiiclulio ampliarur rrimo , f vt pcr datjonc 
primi gradus,oinncs ctiam alij gr.tdus expircnt, pro- 
utnotat R.u.ind.l.j.num.47.qticmibi feqtiunturlaC 
num.f>4.Ripa,num.i 8 j.& Soci.num.jo.&mouen- 
turpcrtcxtumin Lcutniii tdtamcnto.fEdc hxrcd* 

inlbt. 
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inftir.in prin.&per rcx.in I.fi matcr.$.fin. fT.de vulg.& 
pupil & hinceftalimili, quod li hlioinlhtuto, cidc- 
ccdcnrilinclibcxisfadcafit liiblhrutio cumpluribus 
gradibus.fifiliusinorururcxiftcntibus bbcris tcm- 
porc mortis, omncs alij gradus fuccefiiuc cxcludun- 
cur, ira tcncnt 01drad.in con£i i. Specul.in tit.dc tc- 
ftatn.$.in pnmis, in vltima qurftioneincipicnre, ca- 
iiis talis elt. Paii.de Ctft.in l.c.v facto.$.pcnuLfTad Trc 
bcL&inConlil. 170. Abb.in conlil.40.1ib.j. & Alex.in 
conlil. $ r.Iib.$.&huiiisampliationis ratio cft,quia 
omncsgradus fubfticurionislunc fub conditionc, fi 
primus lnrticucus ha-rcs non crit: &idco li primtis 
adit h.rrcditatcm,omncsgradus extinguuntur, cum 
dcficiac conditio . 

Secundo & vlcim6 ampltacur.vt procedar etiam in 
fubftitutionc facla in legatis.l.li lcgara.C.de legar. 
3 H.TCConi:lulioitaampliata,tdeclaraturprim6n6 
procederc in fubftirutionc vulgari facra in vlitfructu, 
cuiusagnitioncnoncxptrac vulgaris, itatcnct Alcx. 
ind.Lj.num.40.qucm fcqui vidcrur Fcrnand.Vaiq.in 
trachdcfuccclFprogrelFlib.2. in pnfarionc.$. i i.nu- 
mc.7 6. & mouctur Alcxarg.l.j.$ .fi.fFdc vlufirucFu ac- 
crcfcen.vbi agnitio vfusfrucFus no impcdic ius accre. 
fccndi, crgo non dcbct impcdire nec vtilgarcm , nam 
iusaccrciccndidicicurcacica vulgaris . i.li Titio . $.Iu- 
lianus. fFdelcg.z. &iftetcxcuspoccftctiaminduci in 
rationequxcft, quia vfusfructusquotidic nafcitur,& 
fic quo ad vfumfruccum fururi tcmporis vcrum vidc- 
tur, quod nondcfeccritconditiofubftituciorus.Huic 
icxrui rcfpondctur, quod ibi crant reconiun&i,& fic 
a principio in pcrfonam omnium infolidum ius vfui- 
frucFus fundatu crat-l.coniundtim.fF.de lcg. j. & idco 
mortuo vno coniun&o accrefcit totum aitcri , in cu- 
ius pcrfona ius iam radicatum crar. quod fccus cft in 
iubfhtutionc vulgari, cum nunquam habucririusin 
vfufruclu.nam fibi rclicFus fuit iubcodirionc.li altus 
non agnoucrit . Ncc obllat , quod vfusfruccus quoti- 
die nafcatur , quia pro vfufntclu pnrtcrito aliud cft. 
Lj. $.j. fFqinb. mod. vfusfruCr. aintc.Et cum hrc ratio 
non fubfiftat,Ripa in dJ.j.num. i S (S.dicit hac opinio- 
ncm Alcxandri wderifibiadmodumpcriculoiamcx 
hac rationc, nam fubfticucus non potcft fucccderc.ni 
fi in vfufruchi relido ipfi inftiruco, vt paccc cx dtffini» 
tione fubftitutionis . fcd mortuo inftituto , veJ capirc 
diminuto poft agnicum vfumfruCcum , finicur totali- 
tcr vfusfruccus.$.hnicur,lnft.de vfufruc. crgo viderur 
impoiTibilcqj fubfttcucus fuccedac in vfufruCtu extin 
dco. Iccmh.TCopimoprobattirhacaliarationc: nam 
fubftitutio in legatis regulatur fecundum naturam 
fubftittttionis , qux fit in rucrcdiiatc.Lvnica. $. vbi au- 
Cem.C.dccaduc.tollcn. vndc.vtfubftitutio in beredi- 
tatecxpiratpoftacquifitionem, ita&in leqacis expi- 
rarcdcbct: &idcopcragnmoncmvfusfrucrus cxtin- 
guitur vulgans fubftitutio. 

Licct hxcopinio Aicxandri videatur Ripx pcricu- 
loQ, tamen proptcr authoricaccm tanti viri cgo ab 
ciusopinioncnonreccdo.cumid lit fpccialcin vfu- 
friichiA" hxc Alcxandri fentcncia probacur pcr cex.in 
Likur.$.j.fFquib.mod.vfusfrucc.amit. vbi tcx.vult, q» 
ii Titius capitis diminutione pcrdident vlumfruclu , 
&rcpericioncacquifiuerir, dicic, qu6dinteripfiitn& 
ahcnimlcgauriumrccomunchitnhabcc locum ius 



accrefccndijpcriDdcac li alius Titio fubftinitus elfcc. 5 
& fic vides tcxcti pro ccrto habcrc, qu6d li Titio alius 
fubfticucus ciret intcr lcgatarium & fubftitutum alcc- 
riuslcgararijcoincafu ms accrcfccndi locum habe- 
re,&lic fubftitutum ad Titij partem admitti , noob- 
ftante, quodperTirium antccapitis diminutioncm 
vfusfruccus agnitus fuerit. Pr.rtcrca probatnr hac ra- 
tione, poftagnitum vfumfrucfum loctnn habct ius 
accrcfccdi: & ratio cft, qu ia vfusfruchis qu oridie con- 
fhtuicur.d.I.j.$.inrerdtim. &ficc;i , nquoridicconfti- 
cuatur& lcgctur , pcrindc cft acfiagninis non eflct 
rcipcc~tu tcmporis futuri. mo<I6 lic,C<5dirio ftibftirtt- 
rionisfachrinvftifruccu rcfpcdhi teporis futuri non 
dcficir, cum vti dixi,vfusfruchis quotidiccofrituatur 
&legerur, ergo non mirtim eft fi etiam poft agnittim 
vfumfrucf um fubftirutiolocum habet . Necobftat fi 
dixcris quodconditio fiibftitiirionrs in \ ftifrutfhi fii- - 
cFxvcrincarurtantttm in primoachi, argum.lboues. 
$.hoc fcrmonc . fF dc vcrb. ficjnif. & ficagniro vfiifru- 
chi dicitur verificata icu dcfccca, & idco no habct de- 
indclocum.fi vfusfrmfctisfiniartir, &d iuocoftitua- 

4 run t°, marc 'P° n( l co qnodpropofitiodicli f.hocicr 
mone, proccaitco cafu quo vcrba ccfFtnr, &cocnfu 
quo intcrprcratio ficrct contra vcrbipropricrarcm: 
nam cx hoclcrmonc, dumniiptacrir,prim.rnuprrx' 
lignificantur.quoniam primis nuprijs dtfFoluris, vcr- 
ba ccllant,amplius.n.nupca non cft.& qui femcl dcfi- 
nir.rurftis nonconualcfcir, arg.Lqui res.$.arcam.fFde 
folur.alias.n.fi vcrba no cdlarenr & interprctatio con 
rfa verbi propricrarcm non ficrcr.nincfcrmo fimpli- 
cjccrprolacuscriamdcplttribtuadhbus incelligimr, 
cnm fcrmo fimpliciccr prolanis arquipollcar vniuer- - 
lah.l.li pIuribus.frdcIcg.i.ttacIcganrcrdcclaratFcr* 
nand. Vafq.in traihdc iucccirprogrclKin l.li quando, 
fub num. i p.C.de inoffic.tcfiam. icd in cafu noftro li- 
ceragnirus ftierit vftisfrttc>us,conditio fubftittttionis 
deficir.fi dcmum finiacur, &eacondicio pltiribus vi- 
dbus vcrificari poccft, cutn vcrbanon ccficnr, &non 
finrconrravcrborumpropricratcm,cum vfusfrudtus 
qtidridie nafcacur & lcgcrur.crgo condicio ifta lo- 
cum habcbic.eciam ii poft agnituin viinnfrudcum 
dcmttmfini.uur. 

5 Sccundo & vl timo dcclaratur non proccdcrc, f q n 
harespoft aditam h.rrcditatcm fuit ncgligcnsadim- 
plcrc voluntatcm dcfunch pcr annum, nain tunc pri- 
uatarha:reditace,& admiccicur fubfticutus, ica proba 
mr in auch.hocampIius.C.dcftdcicom. & in corporc 
vndcfumictir. &raciocft,quiaproprcrdch^tim ftz- 
redis lex pnuac hxredcm , ac fi nunquam fuillcc hx- 
res.glof in l.in ftibftirurion&fFxodcm . 

S V M M jl R I V M. 

1 Subfiitutlo vulgaris fafia pluribus fmpliciter m to. 

tumton vnius aditionecxpirct. cum cins ampliatio. 
nibus dr limitationibus, iwm.7.9. \ U& 12. 

2 Tluralitastqud rcfpicit vnum finaiemtffeftum,non 

refoluitur in finguiaritates . 

3 Inftitutus in dnbiodtcflatorc, videtur ma^is diltSus 

quam fubflitHtMs.quod deciaratur iprout num.q. 
5 Tuntlus habetur toco copul* , & foluta refotuitnr in 
toniunftanj . 

lntcUitlus 
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6 Intrlletlus Uptnul.ff.de iniufio, rupto,& irrito fatlo te. 

. fi.;m.&num.i$. 
8 Ccniuntli *e & verbis , in iure accrrfcendi prsfcrendi 

funt jitio verbis tantum coninndo. 
1 2 Subjtiiutxo vul^aris plunbus injlitutis copulatiut fa- 

tla,an vno adeunte expiret. cum cius dcclaratione , 

num. zo. 

1 j Tlurahs lanuutio refoluitur in fmgularitates. quod de- 

ctara .proutnum. 14. 
16 t\atio diffrrrntis ir.ter fideicommiffariam , & vulgs- 

rcm Jubjiitutioncm . 
1 *; Intctlctlus l.quamuis.C.deimpub. & alijs fubjiit. 
l g Oratio vniuerfalis in vno falfa , in omnibus redditur 

falfa. 

jo Ad copulatiusveritatem necejfe efl quamlibet par~ 
temejfe rcram. 

X i Subfittutio vulgaris fafla per verba , fi neque Titiut , 
nefue Seius bsrcdcs crunt* ad boc vt lacum habcaty 
nrccjfctji,qu6d ambonon ftnt hsredts . 

22 Ditkones,ncque,& nec, habcntvimcopuls. 

it SubjHlutus ditobusbsrcd:bus injlitutis fubconditione 
datus , fi vterque hsres non erit, nan admittitur nift 
atnbn hsredes non fint . qus condufio ampUatur cjr 
declaratur , prout num. 15. 2 7. 28. 29. 

24 Ditlio,vterque, cjiditlio c llctliua . 

26 i\attodiffertnvs inter vulgarem , & pitpdbrem fub- 
jitiutioncm . 

3 o Subfiitutio vulgdris plurib-is injlitutis hsrcdibus coU 
leQiuefatla,non habtt effetlum , nifi in pcrfona om- 
nium conditio reniat,quod ampliatur , prout nu. j 2, 

3 1 Subjittutioin dubio faQa cenfeturnon deperfona fub- 
ftilutiad fmgulas perfonasinjiitutorum, ftd potitts 
dtgradu fubfittutorum adgradum infiitutorum . 

3 7 Subliitutio pluribus fafla alttrnatiud , locum habet 

tii .m fi conditio vcniatin pt rfona vnius.quod dccla- 
ratur, praut num. x 8. \ 9.40. 

4 \ Subflitutio fi fiat hoc modo, Titinm & Scium hsredes 

infiituo , qutbusfubfiituo Caium :an vnorcpudiante 
adnuttatur fubfiitutus . cum ch< dularadonibus , 
num.+z. & 41; 

C A P. XVII. 

Ecundaconclufiocfr.tan aditionc vnius 
cxptrer fubAiciiiio vulgaris factaplun- 
bus in totuiii; Procuiusrefoluuoncco- 
fidcrandi tunt plurescafus.Quorumpri 
mus clt.qnaiuio rcftaror duobus aur plu 
ribus lixrcdibus inlhtutis facic vulqarcm fubllirurio- 
ncin limpliatcn vc cxcinpli gracia.Tcftator inftitutis 
hxrcdibus $eio,& Mccuotiicat &ii harcdes no crur, 
fubltituo Ticium . & m hoc cafu non admittitur fub- 
lhcucus.niliomnibusrcptidiantibus&vnorcpuihaii 
ic, & alccro non, lublhuims non acimittctur ad dicU 
hxrethratciTU&itaconcluiiir Bar.in d.l.j.qucm ibi fo- 
quuntur loan.dc Imola, Soci.fub num. t i.&RifU 
num. 1 90. Bi icicm rcncnt Bar.Pau.iic Cilho, Ri j>a m 
J.hxrctics mci.si.cum ici. ff.aci Trcbcl. Imola in c.Rai- 
nutius , cxtra dc ccllam. in maccria mlgaris fubftitu- 
tionis. Glnf.BarA Pau.cicCalhin l.quarnuis.Ccicim 
pub.& ahjs fubft.Pau.dc Calt.in l.tjuiiiam tcftamcco , 




fl".dc vulg.& pupiL Bar.& Pau.cie Caft. in I. penul. ff.c\c 
intufto, rupto, & irrico faclo tcfta. Corn.cv abj Doch 
commumccr in l.pcnul. C.dc impubcr.& ali js lubftic 
clof in Lpaccr filum.$.fi. io vcrbo, fublhcutum.fTad 
icgcm Falcici. & Crocus in rcpecic. l.rc coniunth.H.cie 
lcg. 3 .in vcrficciecimofcpcimo quxncur.Pau.cie Caft, 
&Soci.inl.liisquitiuccnca. f. iccm lipaccr.ffdcrcb» 
dub. & lixc elt communis & rcccpta (cnbentium 
fcnccncia,prouc dicit&cam fcquitur Corinincon- 
fil.aj)8.voium.+. 

Eraditaccnentium moucnturcxpluribus.&prt- 
mo pcr ccx.in l.quamuis.C.tlc impub.& alijs lubftJfte 
tcxcusnon obftacquialicct lbi dicacur, quod vcrique 
vidccur hCh. vnlgaris , & non pupiJlaris propter in*- 
tjualicatcm, non tamen ibi dicitur,qut d sno tantuirt 
rcpudiantc,nonpollitvcnirclublticucus. .' 

z Sccundo moucncur.tq-uudo pluralitas rcipicic 
vnum finalcm crrcctum, cunc 11011 rtloluicur in iingu 
I.11 1 t.ttes, & ifto cafu locum non habet.l.lalla.§.ri.f..dc 
conchr.& demonft. ita tradit Bart.in d.Lhxrcdes rnci. 
$xum ita , fub niim.4.fT.adTrcbcl. fcd in caiu noltro 
liibibtutio vulgaris rclpicit vnum finalem cflcchim , 
falicct voluntatc tcftatoris, & cius hrreditaicm.cum 
pcr vulgarcm fucccdatur cdtacori, &ab eo immetiia- 
cehabcacur hrrcdicas.l.cohxrccii.J.cu filix.ll.de vulg. 
& pupil.crqo hxc fublticucio no rcfuluicur in linuula- 
ricatcs: & uc li omncsharcdcs non ci uncjionacunit- 
ntur fubihtutus. Vcrum & huic rationi rcfpondctur» 
nam iubftirucio vulgaris rclpcctu plurni rcfpicit piu- 
rcscflcctus: &licctagacur dc fucccdcndo tcftatori» 
agitur tn de fucccdcndo pcr diucrfa mcdia , idcft pcc 
diuerfas pcrlbnas , quibus conlidcxatis dicuntur plu- 
rcs difpolitioncs.Lli (bius , & Lli tu cx partc. fLdc acq. 
hxrcti.&hinc ctt qubdhcct pcr fidcicommillariam 
fubihcutioncmfucccdacurcelracori, iicuc pcrvulga- 
rem . d.$. cum fihx . camcn quando fidcicommillaria 
fubltirutiofacftafuir pluribuslimpliL.ircr, &mdifHni 
t^ , vt cvemph grati.t, inihtuo prinium & lccundum » 
quos polt corum mortem,vd rinchbcrisdcccirerinc» 
volo rcltitucrc hxrcditatcm Caio, vcl poft coru mor- 
icm , vcl li lincliberisdeccllcrint, fubltituo Caium: 
nahocmcafupuriiicMtaaiditioncin pcrlona vnius, 
illicolocuscftlubftituuoni.l.t.iicius.$.Caia fLadTre 
bcL&Lfi.Ji.fihum &filum.ti.deleg.i. &hxccftcom- 
munisopinio, fccundtim qujmconluliicruntPctras 
dc Ancharano in conL j 90. Alcx. in con£ $ S. voLj. & 
Soci.in conf 9+.hb.4- , 

Tcrcibmoucncur. Vulgarisfublhcutiolocum ha- 
bct antcaditamh>vrcditaicm.l.poftaditam.Cdcim- 
pubcr.& ahjs ttlbfticqno tcmpoiclocuscll itiriaccre 
fcendi intcr hcrcdcs.l.j.j.interdum.fi.dcs-iufrucruac- 
crcfccn.crgtinifi in pcrfona vtnufquc condittocxi- 
4tar,non vocaturfiibltitutiis.C^onfirmaturhrcracio, 
} tnamteftacorfubftitvtcndopluribnsiniiitrinite cenr 
fctur itis accrdcendi conlemarc voluiiic: m dubio.n. 
atcftatorc vidctnr nugis dilcCtus iuftitutus,qulm 
fubitirutiu.l.Publius.Vfin.rt^iecondic.&dcmonlt. & 
idco vcritimilccft. qubd inftitunis in primo gradu 
•prxfcramr rarionc iutis acrrctccndi fubliituto, dc 
qtio non conftar qtiod m tali caiii vocatus li t a tcftaro 
rc. Vcrum & huic ratiom tclpontictur.nam noicqui- 

N jujfequclajcftlocusiutiacaelccntii.ei^ocxcluchtuc 

lubltuutus, 
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{ubttiuitus>cum ius lubftitutionis vincar ius accre- 
iccndt. M> duo.fFdc bon.polIclF lccundtim rabul. 
&l.j.$.pro fcaindo.C.decaduc.tollcn. cVidco cum in 
cafitnoltroconcurrariusaccrclcendi.&iuslubftiru- 
tionis,concluduiutnclt>adiuittidcbcrciubltiturum t 
& excludi dcbcrc cohxrcdcm. Ncc obftat,qubd infti- 
turus ccnlcatur magis dilcchts, quam lubftinitus, 

4 fquia hic rcgobproccdit in partc, in qua fuirinfti- 
tutus,&non inparrccohxrcdisrcpudiantis, inqua 
fubftirutusma^is dilecFusvidctur.&hinccft, qubd 
itis fubihtutionis exdudit ius accrclcendi . Vcnim 
antmaducrrcndum cft,nam fubihtutus ccnfcrtirma- 
gisprcdilccFus,quandoconftatdefublhturionc,aJias 
induhioccnfcturprxdilcchis magis primolocoinfti 
tunis.quam fubftitutus.d.Jf.fi. fcd in quilhoncnoftra 
nonconftatfublhrutioncm facFamcilcco ctfu, quo 
altcr rcpud iar, al tcr vcrb hercdt rarcm ad i r,cu m i ndc- 
finircpluribus facFa fuerit, idcft fi hxredcs non erut : 
crgoculimus in dubio, debem.is admittcrc porius 
inihtutum magis tcftatori prxdtlettum, quam fubih 
tutum . quod cofirmatur, nam liccr pluralitas dc pro- 
pricratc fcrmonis germinctlingularitatcs, proutrc- 
nct Pau. de Caftro in conf 1 4. in i.voL&probatur in 
dlfalfa.$.fin.fFdecondir.& dcmonft. vbi lurifconful- 
rusvtirurvcrbo,oporrcr: quafidicat.nceeftccft farcri 
qudd pluraliras gcrminct fingularirarcs.quod falfnm 
dlcc, lidcpropricrarctermonisnongerminarer: ra- 
mcn.quando pluralicas indrfinice, & ncgariur profcr 
lur, tunciecus cft, cum indefinirancganuixquipol- 
leat vniuerfali.LJi is qui duccnta.$.vtru. ff.dc rco.oub. 
& lcnet Bar.in l.ii pluribus. ffdc lcg.i. fed in quxftio- 
nc noftra pluralitas indcfinttc & ncgariuc profcrtur , 
quiadichim fuit.fi illi Ivrrcdesnon crunt: crgoxqui- 
pollct vniucrfali, & dcproprictarc fcrmonis non gcr- 
minat iingularicaccs: fcd nos fumus in dubio, igitur a 
proprictatcvcrborum nondebcinus rccedcrc.l.non 
alitcr . rf. dc Jcgat. J . & propcerca cum reftator indcfi- 
nitcloquucus fuerit, videtur voluillc intcr hircdcs 
confcruareiusaccrclccndt , &meritb adirione vnius 
cxcluditur fubfhturus , & certc hic ratio cft val- 
dc fundamcntalis. 

c Quarto & vltimo tnouctun f Punchis habctur Io- 
co copuli, &folutarefbluiturinconiuncFam: vndc 
parialunrdiccrc, Scium&Titium inftiruo: &fiSc- 
ius,& Titius hircdcs non criir, talem fub(hruo,quia 
rcfoluirur.fciliccc iiTirius & Scius hcrcdcs non crur, 
ita probarur m l.rriplici . ft.dc vcrborum iignif. Bart. 
in Liipc , codem rir. & glof. i n Lprccia rcrum. in vcr- 
bo, adcat.rF.ad lcg.Falcid. lcd in primo cafu habcmus 
Communcmopinionem,quih.iDcr,qu6dnon admit 
tirurfubftirurusnili vrroquc rcpudiantc, vt infravi- 
debimus.crgo idcm dicendum cft in cafu noftro.Hoc 
fundamcntum an vcramlit.dependrrardblurionc 
lccundi cafus,& idco an rcalc fir,infra videbimus . 

Licec lupcrior opinio iitcommunis,ramcn contra 
cam tcncnt Ang.& Alcxin d.$.cum ita. BaL& Alcx-in 
Al.penulrJf dc iniufto, nipro, &irritofacFo tdtam. 
&laf.inl.j.ft\cod. 

6 Er moucntur primo per rex. in d.l.pcnulr. t vbi di- 
cunt dle cafum in tcrminis no violandn litctam , ncc 
diuntando, quod ibi fubftiturio effet facra fcpararim, 
prour diuinant Bar.& alij eum fcquentes. Vcrum iftc 



tcxtus non obftar, nam intclle&as Bartoli cft commu 
nis , vcrus &no diotnatiuus, vr cx vcrbis illtus tc.\tus 
probatttr, cttmcxcisconftcrdiucrfos fublhnitostla- 
rosinltitutis.PrcrcreafecutidumPau.de Caft.ibi,i!lc 
inrcllccFus probarur pcr tcicin l.pollhumus, in vcriic. 
nam duobus.fF dc libcr.& poflhum. vbi pomrur limi- 
lis cafus, & lllc tcxrus loqui tu r,q uando iu bfti t u tio (c- 
paratim facFa fuir. & vltra iftam rdponlioneanimad- 
ucrtcndum cft , namcondudcrctextum illum loqui 
in terminisnoftris.&licquoduibihmtio non lcpa- 
rarim.fcd indcfinitribi f.ictafucriccftdiuinarc.aun 
cx vcrbis illiuslcgis niillopaaocliciatur hic iniclu- 
i»cnna:&idco tanquam diuinatiuus cft omnino rcij- 
cicndus: &ranromagis non dcbct admitti.atm cx 
verbis lllis, afubftinitis noftns non liccxhxrctlatuS, 
cltcitur, quod cuihbcr ipforum fuit facta vulgarts 
fubfti mtio fcparatim . 

Sccundb&vltimo moucntur.Infidcicommillaria 
fubftitutionc iimphcttcr.&dcfinitcfada .cucnicntc 
condirioncin perfonavnius,admirtirurfublhtutus: 
crgomultomagisidcmdiccndum vidcturin vulga- 
ri.quiain fidcicomillariaagirur, vt portio iam acqui 
fita aufcrac a grauato : in vulgari agitur, vt poruo ac- 
quircndacohiredi, pcrius accrdcendi non aquira- 
tur.igimr li fubftirnntsadmittitur, vtrollatttr itisao- 
qnifinim.LLucius.fCaius.fF.adTrchcLinultomagis 
dcbct admitri in vulgari.tnqua impcditur folum- 
modbiusqiiarrcndum.Lpatrefuriofo. rf.de his , qui 
funt fui.vclalicni iur.Huic rarioni refpondctur.qubd 
tnaxima cft diffcrenna inrcr fubftirutioncm vulga- 
rcm & fiddcommiHariam fubllirutioncm , cum in 
vtilgaricxdudanjrfubihruruscafationc, quia cx pro 
pria narurawrborum , teftatorem apparct tus accrc- 
fccndiconfcruarc voluillc.l.liTirio & Mcuio.fF.dc 
legat. 1. qiur ratio in fidcicommiftaria locum non ha- 
bet, cum illtiocns fit poft acquifitioncm, quo tcmpo- 
re non cft locus luriaccrefccndi . <LLj. j.intcrdum . S. 
dcvfufruchi accrdccn. 

Ex pndidhs apparct fuperiorem opinionem , & 
communcm veriHimam cfle, & idco ab cancc in iudi 
cando.ncc in conlulcndo rcccdcndum cft, quod com 
proban potcft hac aliararionc.iftafubihrutio fadb 
pluribus indcfinitc, ideft li lnrcdcs non crunt , did- 
tnr fadra fub condirionc, crgo diuidi non dcber . Lli 
dnobus. ff.de condit. &dcmonft. mcritbvnoadcun- 
tcalccro vcrb rcpudiantc non dcbctadmitti lubft itu 
nis.Comprobaturh?copinio. Ifhh^rcdes.quibusin- 
dcfinite fubftitutio fadra fuit, coniuncFim hcrcdcs rc- 
pittantur, cumpunchislococopulihabeanir, vrfu- 
pradtCrtimfuir: modbfic.in fubftttutionccoLciihu^ 
funtomncsinftiruti, &idconomtnatiproptcrvnita- 
tcm fcrmonis habcntur taqtiam vmim corpus, & vna 
pcrfona, &quilibcriplbrumdicinirinlhturusintota 
hircdirate, & faciunt partcs pcr concurlttm : & hinc 
eft, qubtl adcuntes harreditatcm partcm conittncForu 
fiW hircdum.quaii fiiam prxocctipant.l.vnica.fhac 
ira tam varic. C.dccad\ollcn. & Lplanc, in prin.fF.dc 
lcg. j. & hinc ctiam cft, qubd vno adcun tc , tu nc illud 
corpus inftirutorum ficium&rcprcfcnratum lixre- 
ditarcmobtinuillc videmr. Hisftanubus.probatur 
communis opinio , li ilti hxrcdcs coniuncFi rq>u- 
tantur p ro xno corporc,& pto vna pcrlona, crgo fub- 

ftitutto 
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ftirutio fadVa iltis indcfinic^ pcr illa vcrba , lihxrcdcs 
non crunr, dirirur facia in dcfcchim totius iilius cor- 
poris &.* lllius pcrfonx. lgirur li vnus lixrcditatcadir, 
altcr verb repudut.non admittitur fublhtutus , quia 
illud corpus & illa pcriona non deficir.cum vnus infti 
tutomm hxrcdicatcm adicric, &licdcficit condirio 
fublhcurionir.&mcntbcdlatctiam fubftitucic:dcfi- 
cit ct um, quia li omncs infhtuti iubetur pro vno cor 
porc, crgo non adcuntc, iliud corpus hchiin & rcprc- 
jcntatum hxrcditaccm obtinmHc vidctur.Ncc obltat 
li dixcris , quoti iccundum hanc fccundam lndutho- 
ncm lcquci ciur,qubd vno rcpudure,omne dlud cor- 
pus paritcr repudiaiic vidctur:quiardp6dctur,qubd 
facibus cft, vr pcr aditioncm vnuu omncs adiuilic vi- 
dtttnturadexclutioncmfublbtiiti, quiagitdcacqiu- 
•rendo, quamqubdper tcpudiacioncm vniusomncs 
rcpudiallcvideanturad cxcluiionem cohxredis.qui 
iam fortcacqtiiliueratccadiucrat, & ficagebatdcda- 
noeuitando. Prxtcrcafactum rcpuduntis nopotcft 
cohxrcdi noccrc , (iueiamadiucrac, iiuc adirc volo- 
bat, fcd quod fubrtitutus non adimtcarur pcr rcpudia 
rionem vnius.id non fic ex facro rcpudiantis,nam ma 
gis exclufus crat antcquam ilie repudulict . itaquc cx 
duobusinlhcucis vnoadcuncc, altcroq- rcpudianre, 
cum habcri dcbcai pcrindcacfirorumcorpus, ideft 
amboadijllent,vclrcpudulIenr, fupcreft v: idcorpus 
proadcuntc habcndcbcat.potiufquampro rcpudia- 
tc. Hxccomraunisopinioadhuc comprobatur hac 
alia rationc: namfiTitius &Scius hxrcdcsinftiruti 
fucrunt, dcindcfi hxredesnonerant.fubftirutusiit 
Scmpronias: Scmpronius non finguhs,i'cd vniucrits 
fublbtutus vidcrur,&confequecerqoibu(ciam exclu- 
fis non admirtirur, (cd demum ommbus . Qubdnoa 
iingulis, fcd vnmcrlis fubititutus videarur probacur, 
quia omnes prxdicri funt fimul vocati, vel per copu- 
lam t nam vti dixi, puncrus habcturlococopulx : vcl 
pcr nomcn cullectiuum , & quali in vnum corpus ro- 
dacci: &idconon vt lingtilis pcrlonis, fcdvniucrlb 
graduifubftirutusdatusvidcrur, quofit, vtnonqui- 
bufdam dc gradu dcnciccibus , icd dcmum toto pro- 
ximo gradu lnfirmato (iiblhrutus admitcatur. Itcm 
probatur, nam rcfiator fcmper vidctur fcconforma- 
rccum lceischlpofitioncL t.ftldc leg.j. &l.(i quando, 
cumglotC.dcinofric.tcftam. Vndcvtinfucceflioni- 
busab intcftato yradusranoiiorcsfubfricuunturalc 
Cclocopriorum , &tamcncaiubltitutio nontingu- 
lis.fcd vuiucrlis facta viderur.idcfc non iingulis pcrfo 
nisdcgradu, fcd vniucrfogradtii facbridctur.vtfic 
icqucns gradusnon vidcatur fublhtutus vcl inuita- 
tus,poft cxdufam vnam, vci altcram pcrfonam de gra 
du prxccdcntc , (cd ciemum poft omncs pcrfonas ex- 
dulas dc prxccdenrcgradti , vt patct pcr omncs titu- 
losdc intcftatorum fticcrilionib.Ioquctucs: ita ctiam 
cum tcllator (iinplicitcrlubftitmr.nonfingulishxrc 
cbbus inftitutis, lcci vnuicrlisfubftituiilc, vniuerloq; 
iiproipcxidcvidctur. 
7 Hisrarionibusftatibus, f licccois opinio procedit 
i criam .quandofublbtutusdlctfilius tcdatoris, quia 

eriam limulcumcxtranciscr.it inftitutus , vt cxcmpli 
eratia, imhfutolilio inicmiftc, & duobuscxtraneis 
in ahoicmille, teflitothiblhcuitcMrancis filium co- 
Jixrcdcm vuJgariivr , nam hoc in caiu vr.o cjLtianco- 
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rum rcpudiantc, admitti non deber fubftitutusdca te 
net Ripa in d.$.cum ita, num.f>8. licet fub dubio .ve» 
rum cum & ctiam in hocciiu militcnt fupradicfhc ra 
tioncs.dcbct ctiatn militarc communis opinio, Sc raa 
tomagiscftdiccndum, quiailh cxtranci intcr ipfos 
funt magu prcdilcdi a teltatorccum lint rc, & vcrbis 

8 coniuncri, in vnofcmilTe: &hinccft, fqucdimure 
accrclcendi liint prxfcrcndi fiho coniuncto vcrbis 
tanturo.vt docct Bar.in Lrc coniunch, in tcrtio mcm* 
bro.rf.de lcgat. t. 

9 Itcm proccdit hxc communis opinio, ttriamit 
fubltitutactlctpiacaula, ltatcnctRipa ind.$.cuita, 
num.9S. licct contrarium tcncat Bal. in c.fi parcr , in 
verlic. quxro dc vno , dc tcllam. in 6. qucm fequitur 
Iaf.in d.l.}. ff.dc vulg. m tmc.c-. pro luc Ripx opinio- 
ne faciunt fupradictx rahoncs: & facit ctiam,quia te- 
ftator prxdilextt mfhcutos , intcr quos voluic conlcr- 
uarc ius accrcfccndi . 

10 Hxc communis opinio declaracur,t priino noa 
proccdcrcincaful.fin.rT. dcvuig. & pupiL c&ratioil- 
Luslcgiscft, (ccundum Dart. & DoClorcs communi- 
tcr, quiavcrba rclaca ad icruum rcfpechi domino- 
rura cclentur protata fcparatimJ.qui licrcdi. (S.ii duo 
rum- ff. dc cond A' dcmonft. & l.Proculoi£dc Icg. 1. 

.Sccundo , & vltimo dcclaratur non procodcrc , 

1 1 tquando tcftator exprclsc vcl tadte prohibuiilcrius 
accrclccndi, nam tunc idem iuris eftin vulgari,quo<l 
tft in fidncommiilaria: & idco vno repudtanrc, alte- 
rovcrbadeunteiublhtutus admtcti dcbct, vt AngJU 
pa.ccalij Oodorescommunicer, taminci$.cumita, 
quam 111 d.Lj. tcncnr,&: cft vcrilTiinaconclufio. 

1 1 Scctindus cafus cft, f qu.indo duobus,vcl pluribos 
lu.Tcdibus inftitutis fic vulgaris fublhttitiocopulati» 
uc, vtputa dicendo, (i Titius & Scius hxrcdes non 
erunt, lubllituo .Scmpronium. m hoc calii ,an vno 
adcuntc cxpirct vulgaris fubltitutio, funtduxDo&o 
rum opinioncs: Quatum pi tnu dt.qucd non expiret 
vulgans (iibftituho, (cd ad partcm rcpudiantis fabfti 
tutusadmittatur, quamopinioncm tcncnt loao. de 
Imolacv Alcx iiid.>i.ctiin itu , lalind.l.j.in fi.Polic.tn 
trad.lubllit. in marcria vuigaris, ui 1 c.quxitionc , St 
Alcx.inl.quidam tcftamcnto.rtdcsiilg.cirpupiL 
Moucntur ifti ad iddiccndum cx pluribus, ccpri- 

1 5 m6: f Pluraiisloquutio rcfoluicurin finguiaritatcs. 
l.faha.ffi. flldc condit.&:demon(h ergoiilavcrba, li 
TitiusckScius hxrcdcs non crunr, rribluuncur&ia» 
tclliguntur pcrinde, ac (i dichim ctld ligilla tim,li Ti- 
tiushxrcsnoncrir, Scmproiiiumlublhcuo: £cfiScr 
ius lixrcs non crit , (imiliccr Itibftiruo Scmpronium. 
fcdli icaconccptacllctfublhturio.diic eflcntdiipouV 
tioncs , & fcparatim in quohbrt vcriticari pofict con> 
dido. crgocodcm modoinqualibctpcrfonainftitu- 
roru incafu noftro venficari Sc adtmpleri dcbcc con- 
dirio. Huicrahonirefpondctur, qubdmaiorpropo» 

1 4 fitio non procaht, tquando pluralitas indctiaite fcu 
copulahueprotcrmr,ium tuncpluralitaspropccrinr 
dcfinitam vcl copulam gcminat coniunchrn: ficr^- 
tiocft,quiavirtus indcfinitxcvcopulxcftconiangr> 
rc fcaindumptopmm iium naturam.BaranLreco- 
iundi. ft. dclctr.j.icd incaiu noftroplurahraspcr tc- 
ftatorem copulitiuc profcrtui ,crgo gcminat lingula- 
riutcs conmnctim , cc non parhcuUritcr , Sc mrritQ 

athtionc 
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aditione vnius exctndimr fub(titutus.& non mirum, 
quu cum teiUcor omncs coniunxcnr, vidccur voluif- 
ieinrcr cos conlt uureiusaccTefcendi.. tfKw/ttn iii tv 
Moucnrur lccundo pcr texdn Lfin.ff.de vulg.&pu- 
pil.fublt.cura lic induccndo . certum ciKquod icruus 
communis tenrt perlbnam duorum,in ijs qux domi 
nisacqairunrur.Lj.fi.coinrnunis. ftdc Itipul.lcruoru , 
& Ui i ur.iLi m. <>.|.rr.dc lcg.j.modb Goln dicla l.h n.d i - 
cimr, qubd li altcr ex dominis fcrui inltituti rcpudiet 
hxrcdiutcm.portioilla non adalterum dominu, fcd 
ad fubJticucumdcaenierJicccicruus inftnurusfucric 
per illa vrrba.fi harres non erit, quod perindc cft ac Ji 
<bxillct, hiUi,idcfthTttius,&Sciusdomini hxredes 
non crunr . Huic rarioni rc(pondetur,qubd hcet lcts 
uusgcratpcrlbnamduorum,nontamcn pcr hoclc- 
quirur.qubd rclUror voluerir, q> Ti cius & Sci us domi 
ru collcchuc no iinc lixrcdcs, (cd potius di uilira.adeo 
vr fingulis (cpararim fubftirubo fatU incclligarur, vc 
ibi tradir Barr. qncm communitcr Do&orcs Jequun- 
tur . & ratio eft.quia verba rclara ad (cruum rcfpcctii 
*lominorum,oenJenrur prol.ua (cparatim.l.qui ha*rc- 
<h.$.li duorum.rhdc cond.& dcmonft. 

Moucnmr rercib pcr ccxcum in Lpen.cT.de iniufto, 
rupco.irntoq; facto reftam.Huic rexcui rclpondccur , 

5 f :iani ibi lublhrurio ncquc iim ( *hi.itcr , ncquecollc- 
ctiuc facca fuir, Jcd Jingubs inltitutis linguli daci fuc- 
runtfubftimri.quodparcrellcvcrum per vcrba illius 
texcusibi^afubitiruris noftris.quxverba innuunr» 
qubd non gradui vniueruhrer , led pcdbnis daci fue- 
xunc fubfticuti . . coadtuuacur id cx vcrbo, a nobis, fu- 
prapolico: &exverbo,fublacuctLS,ibidcpolico: nam 
lt limplidrer (ubftiracio racU cllcr, non vnusfubftiru 
tus loco lnftituu morientis lubrogarccur , fcd omncs 
fubftituti. cum crgo texms dicat exprellim,qubd ego 

6 Titiusfuimusinlticuti.&fubftitutos lubuimus,& 
Ticio morruo , vd repudianre eius locum vnus ran- 
tum exfubltituris occupaucric, ncccflarib incclhgcn- 
dum elr.qubd fubftituri lingulis dad fueranr,non au- 
tcm limphcitcr: nam iiiimplicitct darirbrcnt, tunc 
locumTici a rcpuchantis,nonvnus tancum fubfritu- 
torum , ledambooccupallcnr: nam ii tciUcor , poft- 
quam mc&Tirium icuzitucrat adicollct, & Q bare- 
dcs non crunt (ubitituo Caium & Sciura , tunc repu- 
dianCcTitiononpoilctvnus fublticucorum Tirijlo- 
cumoccupaie,fcd vcl ambo>vdnullus.&quod fingu 
hsinhicutisfacricracUfubfticatio noneftdiuinarc» 
fcd exprclsc & ncccilarib ex codem tcxtu coUigirur, 
vt dtxi:& irahrmat Ripa in d.$.cum i u, n u m. y 6'. poft 
ahos ibi, &idcm firmant Curt.iun.Corn.Alex.Dcc& 
abj.in l.pcnuLGdc impub.& .i1j,s Jubftic.cftquc vtto* 
bique communisinccllccius. 

Muucncurquartb, vno rcpuduntc verificantor iU 
la vcrba.li Titius &Srius hercdcs non crunt, crgo ad- 
rnicti dcbct fubftirucus.probacur maion nam li Ticio 
&Sdo hircdcinftmito altcr repuchct , cermm eft il- 
lud.falum eflciUaraoracionem, Ticium&Sriura h.c 
rcdem cllc crgo oppofi ra debc n t dle vcra» Titi u m & 
Sdum hzrcdera nondlc, cum hx propoliciones fc- 
cuoduin rcgulam Duledicorura habcant nacuram 
concradicloriarum.quz no (imul vcrx» ncc (imul fal- 
fxeflcpollunt. Vcrum huic racioni refpondctur,narn 
illa Dialcvucorumpropohcio proccdu, quidocoUe- 



cfiucfumirur: nam runc vcrum cftdiccrc illam pro. 

fioritioncm cflc vcram,Tirius& Sempronius no funt 
ixrcdcs, quando vnus non cft hxrcs : & vcruiu cft 
criam, Ticium & Scvnpronium harredcm non dlc, & 
tuhc pr opric did cur eltc co n trad ictoru i Ui , Ti tius &. 
Scmptonius funrhrrcdcs, quoniam harc ahSrman- 
uafcmpcrcollc«ftiueaccipiriir. Si vcrbacdpiaturdi- 
uiliuc , quali linguli ncgcnrur harcdcs , & runc dici- 
tur falU huiufmodi oracio, (i alccr fucrir h.crcs, quo- 
niam accipiendo diuiiiuc nccelle eft vcrificari in qua- 
libct partecopuJariuc,& rclpccfudfeclusiubftitu- 
tionisdiuiiiuc, &noncollecfiucacdpi dcbctpiopo- 
fitioifla,iiTitius&Sdusha:rcdcs non crunr,quo- 
niam a/firmaciua dt falfa rclpedfu vniui rcpudiantis, 
ncgatiua vcro c(r ralfa rclpcctii alrcrius adcuncis. 

Mouencur quincb pcr rcxmm in 1. Scichum, qui 
mcuscrit. tl. deleg. j.cumiicinduccndo: ibidicirur 
qubd li dixi,Srichum, qui mcus erit,cuin raoriar , lc- 
go.didtur ibi.quod illa condicio^ qui meus cri t, vcl (i 
mcuscritjCum moriar,inrcrprctatur,quarcnus mcus 
crit,vtcondiriolcgari,(iiie in rotum, liuepropartcvc 
rificata(it,Aatim admittatlcgatarium.lic&inprojio 
litoha*ccondirio,li Titius & Scius harrcdcsnocninr, 
cum intcrprctcntur quatcnus hcrcdcs no crunt, cum 
primo pro partc VcnficaturaltcrorcpudianreiUtim 
lubftirutum dcbctadmicrcrc. Verum & huicrarioni 
rdpondctur,nam dJ.Scichum,proccdir, quando con 
diuo vcnic adimplcnda circaipum rem,&in ipia rc: 
fed in cafu noltio non vcnit adimplcndainrc, (cdin 
voluntateadcuntis , vcl rcpudiantis ,qua* nonpotcft 
pro parccadimplcri , cum (ic ncccflc totam harrcdita- 
tcmadirc,fcurepudiarcJ./.&i.rT.dcacquir.ha!Xcd. 

Mouentur (extb pcr rcx.in l.hxredes roci. f .cu ica , 
tt. ad Trcbel. cum (ic induccndo . ibi dicitur , qubd (i 
duos filios lnfti tui,& fi vtcrquc (ine tibcris dccedercr, 
ncpccra raeam (ubftimi. primus cum hbcris dcceflir , 
iccundus aurem linelibcris, &rcxrusait, qubd Ucct 
condiuoatrenraviverborum defccifle videatur^ad- 
huc tamcn inlpecfa mcntc teftatoris neptis ilia admit 
titur ad portioncm ilhus, qui (inehbcris dcccflu. mes 
autera tclUtoris colligi tur cx co.quod cum rota h<jre 
ditas ad neptcm pcruenirc voluir,li vcerquciinelibe- 
ris dccellcric crgo fi alccr cancum linc hbcris deceflit, 
ad dus parrcm vcnirc voluic , arg.Lqux de cota. (f. de 
rd vcnd.& Liam pars.ff pro dcrcliCco. lic & in propo- 
liro,qucmadmo<lu tcflator vniuerlam harrcditaccm 
ad fubiticuram ycnirc voluir.vtroquc repudunte: iu 
&ciuspartcmalccrocacum rcpudiancc. Nccdicacur 
qubd in d.$.cum ita , cft fpccialcfauorc ncpcis fubfti. 
tutx: quia rdpondeturduplicitcT, &primb,quiaibi 
textus non fe htndat in fauore ncpris, (cd in prxfum- 
pra mcnte teftatork,qux colligicur non ex rauore nc- 
ptis , fcd ex tpfa dcfuncli di (poli tionc , qui ctu cocttm 
dcdic, ddcm&partcmdcdille facihus prxfumitur. 
Sccundb refpondccur, qubd pars iUa qux datur nepti 
ubftitutcauferturillisncponbus tcftatoris: vndcap 
parcr,qubd voluntas no coUigicur cx ianguine, fcd cx 
(ubfticuaonefacla.&iltuddfmagnu fundamctum . 
j t> Vcrum & huic rationi rdpondcas , t qubd tcx. in 
<L$.cum iu. loquitur in fidcicommiflaria iubftitutio- 
ne,nosvabloquimur indireda vulgan fubltitutio- 
«c& tatio dinercux cft, quia fidcicommillaria indu- 

citur 
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citnr cxconieclitris . Lcura proponercttir . fT.de lcg. 2. 
& in ca mcns preualer vcrbis.l.cnm virum.Cdc fidci- 
commill. & idco in d.Jku ita , rcccditura vcrhis pro- 
ptcrconic&uras, quxcoUiguntur in calii d. $. cx co, 
qubd ibi prarccflit reciproca, &cxco quod Claudu 
fuit fubftrtura in totaha-rcditarc: &exco, qubdcon- 
dino deficit in pcrfona vlumi:&exeo,qtibdClaudia 
crat dc hbcris, ncc fupcrerat perfona, quxr cx prarfum 
pta mcntc eam cxcludcr ct , quar ratio ccflat in dircifta 
iubftitutioncqu.r nb inducitur, niliexvcrbiscxprct- 
fis.l.iubemus.C.de tcftam. in quaccftantomncs pra> 
cedcntwconiccriirar, &in qu.i mcns rcftaroris con- 
cordat cum vcrbis , quar cogitauitrcfcruare iusao 
crcfcendiinterinftituros, rneritb incafunolhrocxclu 
diturfubftitutus. Necobltat lidixcris, qubdduccta 
etiam fubfticutio vidcatur induci pcr coniccraras , 
arg.l.iam hoc iurc.ff.dc vulg.& pupil.LquamUis. C.dc 
impub.&alijslubftir.&l.in tcltamcnro. C.dc (cftatn. 
miiir.quiarcfpodctur, quotilubthturiucxprcflim fa- 
fo.farpcextcditur de vnocafu adalium, vt qui in vnu 
cafum taiuu m vocarus cft, is cx mcte criam m ali js ca 
fibusadmittatur, aig.Lfi.C.dcinftA- fubfh&ibino- 
tatBar.in Lj.lT.de vulg.&inl.Gallus.$.&quid ii tantu. 
ff.dchber.&pofth.&ind.l.iam hociurc. Ccterum q» 
pcrfona qua* exprcflim in aliquo cafu iublhtura non 
hiit.ea videatur p conic-chiras dircctb lubf hcur.i, iOtt 
nufquam iurecautum reperirur,& ita procedit GloL 
in LLucius.fr.dc hxrcd.inliir.qu.Tcbircr approbarur y 
vr tradir Fernandus Valq. in trachdc fuccclL* progrc£ 
lib. t. nu. r 1. Itcm mtcrlubll itutione hdcicom- 
mil!ariam,&vulgaremcfl hTcaludirfcrcntia: na vul 
suris fubfhturio ordinatur in teftaroris fauore tnten- 
dcnris habcre fcriptum hcrcde, vnde fubftituuo cella 
rc dcbet eo ipfo, q> adititt hxrcditacem vnut cx pluri- 
biuhaucdibus fcriptis, quibus darus eft fubftitucus 
vulgaris,quia proptcr ius accrclccdi apparct,q> cefta- 
tornabiturus cft omuino ilf nd,tf nc>c{ dciidcrat , tcili- 
cet harrede cx rcftamcco, quod lccus eft in fideicbmif 
fana fubfttturione,quia in ca ccli.it ra(ioprardicra,cu 
illalocum habcat poft adiram hrrcdirare, &cft onus 
ipforum harrcdu.quibus facra clt f ubltinnio: & idco» 
fufticit,q>inpcrfona vniusvcrificcrarcondiuoliibfti 
rutionis ndcicommiilariar. & hoc inodo rcfpondetur 
«tiam.LLucius Tirius.$. Caio, cum iimilib.lf^dTro 
bcLvbi, ft poftdunsharrcdesiiilhrurosdixf.rogovos, 
vtpoftmortcm veftram reftiruatis: pnmomoriciuc 
rabftitutusfidcicommillarius non cxpecttU mortc 
altcrius in cius partcm admittirar. 

Moucnrur feptimb & vlritnb, alijsomiflTs, quibus- 
facili tc-r rhdcrur pcr tcx.in L fi is, qui ducenra.(.cu 1 r.u 
ff.de rcb.dub.vbi ftipulatto,li Stkhu & Damam & Hc 
rote non ftitcris,cbmittirur vno non ftito : crgo coda 
modo locum luhct fuhthratio vno non adcunre. Ccy 
terum & liuic induchoni rcfpb<tcrur,Ifta vcrba,li Sci- 
chum,& Damam,& Hcrorc non ftitcris, iiudUgi pnf- 
funt diuifiu£& copulatiuc : fi accipcrctur duiiiiue,& 
tuncfivnumfiftcrcr, nocbmittcrccur ftipulatio, fcd 
cum ibi cbmittarar.idco fumuntur cupulathic. & ra- 
riocft, quiaftipulatoribi fuitficftipulacus ocs limul 
fifti.fcd in cafu noftro ifta verba.h Titius & Scius ha> 
rcdcs non emnt,accipiuntur cliuiliue.&non coilccn- 
uc.& ratio clt.quia ex vi verboru, & cx ihtcuonc tctta- 
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toris cenfeturrefcrnaefi insaccrcfccndi intcr inftifi*» 
tos,qd crtct falfum fi ftaret collc&iue. Ucct harc fubu» 
lis fit rclponlio,th mihi non muiru placct,& idco ego 
ficmagts faciUtcr rcfpondcrc, quali textum lilu retor 
qttcndoma qucmadmodum li promirtisDarna& Sti 
chum &Hcrorem iifterc, aliaspromirtisdccc, fi vnu 
ftetcris, cbmitucftftipulario, quiacqucocsoportet 
liftcre,& fic non cft venficata iiu promif&cuiu et a f> 
mili, fi tcftatordixcrit, fiTitius&Sciushxrcdcsnoo 
crUnt.fi ocs non erunt har rcdcs, non vcrihcarur fublH 
turionis conditio , quia oportct omnes harrcdcsnon 
ellev& itaconliderado tcxtus iftc facilcpotcft euirari. 

Et cum fupcrior opinio ncc lcgc, nec rarione nin- 
dctur, cui cbmodc rdpondcri nb p< ■ li 1 1 , idco al tera cfk 
opinio fupcriori contraria.l.q> cxpirct vuJgaris tublti- 
t utio, (i vnus harrcditatc adir,cu ad hoc, vt iubltitutus 
admiui poflit , necellc lit q> oes hrrcdes inftirun non 
iinc quam opinioncm rcncnt Uar.Ang. Pau. Cait.Ri« 
iu & ali j cbitcr in tilhercdcs nu i.jj.cum ita. (E ad Trc 
ncL Bar.Ang.&Pau.dcCaft.in Lpcn. ff.de iniufto,ru* 
pto,irrirot'i; tctbm.Uai.Salv.Raph.Fulg.Dec.& C.urn. 
in Lpcn. C.de 1 iupub.& ali js fublLBar.Ripa,& Sociin 
d l.j.rf.dc vulg.& puji.Pau.de Calt.&Soa.inLii is,qui 
ducenta.$.fi.fiidcreb.dub.rmolain cJlainutms,exrra 
de tcliam. Alex.in conf ; 8. nu. ; .\ < l.j. BaL& tmoia in 
i talla.fli.ri. rT.de cond.&dcm. gl.in Lhoc articula£ dc 
hjtrctLinttit. Cuman.inl.LuLim.$.Caio.rf.adTrebeL 
& Ruin.inconf.5 i.vol. 1. vbt in iudicando,&confu- 
icndodicit, non cOcai-i hac opinione rcccdcndum^O 
hjxcit communts& recepta Scnbcntium fcntentia, 
&moiicnturiftiex plunbus. 
17 i Primbfpcr tcxrum in Lqiuuis.C.dcimpub.&alij> 
fublt.ibi frncommuncm intcUc«Ltum,poftquamfiUu 
&VKorcm lnftituuScium lubftinu, aic rex.manifcftu 
t-l t in eum cafum fada futllc liibftirutionc,quo vrriq; 
iiibftitui porair. quoru vcrborura fcnfus (vr inquiue) 
efti q>incumcaliim facla vflublbuicio, quo vrriqne 
fubftinitusfuccedercporair, quali vnicuiq, fubftim» 
lusnonvidcarardcdambobusfimuLHuictcxrui faci 
htcr rrtdetur, nam vcrusinccllcCtusadilLtm icgceft , 
q> dnbt tatur , an itla iiibftitutio racht impubcribus in 
vtriulq; perfbnaiuretantu vuigans iubftituuonisv» 
lcat, an verb in pcrfbna pupilli mrc ram vulgaris q po 
ptilaris, in vxoris vcrb pcrlona turc cm vulgaris. &dc- 
ciditurq>iurc tm vulgaris in vtriufque pcrfbnavalct, 
quia in co tm cafu.i.vnlgaritcr vtriq*,, icfcft ram vxoti» 
quam impubcri fubftitui potuir,& litecft verus intcl 
hclu- ad lftaru icge, qucm tam ibi, quam alibi Doct. 
coitcr fequunriu. &primus intclleCtusnon cft verus, 
eum non fltUteraramicus: nam li veru cfler,q>illa vct 
ba textus in eum cafum quo vcriq; fubltitui potuit,eo 
rhodo liueUigercnrar, fcqiiercrar,q> illc tcxtus in aUo 
cafu negarctpotcnnam tcftatoris, quod cflet falfum, 
na conftatquod teftator poteft hngulis impuheribus 
hibftiraere pupillarucr. Lvd linguus.n^dc vnlg.& pu- 
pil.vndc cum vtriq; impubcru, vcl altcrurri lubftirao 
rc poflir, non poflet traiii in dilcrimcn potentia tclta- 
toris, prottt vere trahererur in illa lege r*m hunc uucl- 
lcc tu m. vndc diccndu cft, hunc in teUc&um vcru non 
cllc.qnod coniprobatur: nam ibi tcxtus exorditur ira. 
Qtiamuis placuerit fubftirationcimpubcri iu facta , 
1 i harrcs non cric, porrigi ad cu cafum,quo poftquarn 

harrcs 
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hxres exriticiropubcs dccdTic cx ifto cxordio, qd dc- 
notat caufam 6nalc.LE.rTde hxr.inltic paiecquod fa 
ctus fuicad dccidcndu,an iub vulgari nuia impubcri 
concincarur ctiam pupiUarts? & dccidjtur,q> eo in ca- 
(a non conrinctur, ergo no eft vcrum,q> fucric faclus 
ad dccidcndum , an vulgaris iacia duobus habcat lo- 
com poft rcpuducioncm alccrius, an dcmum vcriq; . 
: Sccuiidomoucntut pcr tcx. inLquidamtclto.rT.de 
vulg.&pupil. Huic tcxtui rrtdctur,q> ibi illud non clt 
exvi vcrborum,fcdaliaracionc: namdicit ccx.q> lub- 
iucutus non admirtituf,quia cum teftator hcredirate 
intcr inftuutos diftribucrir in plurcs «j. in duodccim 
vncias , patcc cx hoc nollc lixreditarem ad tertio loco 
filbftitutu dcuenircniii ipla tota vacarer. crgo cx ifto 
tcxtu colligitur , q> niii fubftitutiocllet facta in plul- 
quam inellct,fed limpfr facU fuiflccqd ilarim lubfh- 
tutus ad paicc deficaencc cxcluio comunCto admiccc- 
retur,& fic iftc tex.pocius cotrarium probare vuictur. 
1 8 Tcrcio mouctur. f Oracio vniucrtalis in vno falla, 
in oibus rcddirur falu. l.fi is qui duccnca. $. vrru. fi.de 
rcb. dub. fcd in cafu noftro iib oratio , ii Tituis & Sc- 
ius hxrcdcs non cruntUuinitur cx vniucrfo: crgo ii in 
vno lit falia.vcputa.quia vnus iic hxres, falia erit cota 
oratio.& iic vcru non eft dicere, illos no dic iixrcdcs. 
& qd oratio in cafu noftro fumacu r cx vnmcrfo patct, 
quiafm Logicos copulatiua lninfcrcdocft vnitierla- 
lis,qd ex eo probarur,quia vniuerialisreioluirur in co 
puuriua. Veru huic rationi riidccu r,q> maior propolt 
tio proccdir, qn oracio fumicur ab vniucrib afrirmati 
uc: fccus negauuc.vt probari vf excxcplo d.f.vtrum . 
nam qndico, ocs pubcrcs decdlcruncialium cft vno 
dcccdcnrc lmpubcrc qd fcois eft li iumattir cxcmplu 
ncgactuc.vtpuca diccndo.non oes pubcrcs dccdicruu 
tu ittc oracio ncgaciua, qu iuis funutur ab vniucrfo» 
vcracft vnoimpubcre deccdcntk: fcdincaiu noftro 
oratio vniucrfalis fumicur ncgatiuc,& non afhrmati- 
uc, cu dica.li Tuius & Scius hxrcdcsno crunt, tublt,- 
cuo Sepromum . Ergo in vno falia , non cll vcru q> in 
oibus raidacur falla. i I cc rnlio ex raenre Rjpx no eit 
vcra,cu oracio vniucrfalis.fiucaffirmatiuc, iiuc nega- 
tiuc ftiinatur,fcmpcr li in vno iic faha,in oibus reddi- 
tur falia, vt patet ex hoc cxcpio, Nuiius vcrtru ftudct : 
luiftapropoiitioeftitafallavno ftudcntc, ficut ifta 
affirmatiiia,Qmlibccveftru ftudecvnonoftudccc & 
probatur m di.vtruru.na ibi hf, q> du.v oradoncs pu 
gnatia contincccs.limul falfx l"unc& rario cft, quia li- 
gmficacio fumicur cx vniuerlo, in quo ii aiiquid falsu 
' cft, toraoracioncfallamcfticir. Scd in cafu noftro fi- 
gtuncatio fumiturcx vniuerfo,& lic ratio illius tex.lo 
cum habcchccc oratio iit ncgatiua,crgo locum habct 
c c di fpolicio lUius lcgis,arg. LillutLff. ad lcg. Aquil.& L 
aTirio. dc vcrbo-obhg. & ppca ti aliquid in ca falfui a 
fit,vtputaquia vnus fuic hercs, cota oratio efficcrctux 
falia.& lic verii non cft, illos hxrcdcs no ellc Ncc ob- 
ftac cxcpluiu uiprapofirii.dum dicebarur, q> hxc pro- 
poiirio, nonocs impubcrcsdeccllcrunr, vcracftvno 
dcccdctcpuberc, quu falfum eft, propolitionemifta 
euc vniucrfalc, cum negadua propolita ligno vniucr» 
iali , faciatequipollerc iuo cocradictorial.lcgirimos. 
f.in legicimis, &ibigl.&Bar.f£delcgit.tut. &Bar.ia 
Lnecciurias.$. fi annua.ff.de pign.aicl.mod6 fic Con- 
tradictjorium huius propoiitionis, nonoc^ impubc- 



tes dcceicrunceft.quidi imp jberes deccdcriicli ne- 
gaciopropoiicaligno vniucrlaiifackxquipollcrc fuo 
conrradicforio:crgo iicuciltapropolirio,quidi impu 
bcrcsdccclferuccftparnciilaris: itactcft parncubris 
hxc alia propoiitio.no ocs impubercs dccciicruncEt 
q> oratio vniuerfaltsct ii ncgaciuecocipiatur.li in vno 
fic falfa, in oIb.reddatur faifa , probatur per tex jn cLL 
li is,quiducentajn$.cu ira, cum ficinducedcdbi df , 
q> ii Stichtim Dama& Herote non iifta,promitto pc^ 
nam: qd fi vnum non (ifti,& alios iic, q> pcna coraitti- 
tur,& iiccxhocqd vnnmcxpItiribusnoniilU, purift 
carurcond6ncgatiuaftipPonispcnalis.necelIc.n.df, 
\t implcacur ftipib dc liftcndo . & q> dchciat condido 
ptjnalis ftipronis,ocs cliciiilcndos.vt ibi df idcm pro- 
batur in l.li fcruus . $.ii plunu m. rf. ii quis cau. vbi hf, 
q> qui promiiitliftereplures icruos , & li non liftcrct 
promilit pcni, q> vno non lUto p<na intcgrc commit 
ticur ipfo itircquia vcrum cft ocs ftatos no clic, & ltc 
cit athmplcta conditio iub qua pcna fuit promilla. & 
ratio cft in dicus iaribus,quia iignihcaiio fumitur ex 
vniucrio. &idcoliinvnoeftfalla, inoibusrcdditur 
fallK.d.$.vcrum . Vndc ex diciis iunbus habcs. q» ora- 
tio ctia ncgadua, qn ab vniucrio fumi tur, fi in vno elt 
falla,in oibus rcdciicur falla . & li dixcris.qucmadmo- 
dum qn promirto pena,ii Stichum & Damam & Hc- 
rotcm non lii!cro,vno 116 ftato comictirur p^na: quia 
cum oratio iumamr ab vniucrib, vcrum dt ocs ftacoc 
non dlcitadiccndum cft in cafu noftro, q> qn fubfti- 
tuo Scmpronium, G Titius & Sdus hxredes no crut» 
ci>vnonuftentchxrcde,altcrovcr6 no, q>admirridc- 
bct lubftiturus, cum vcrum lit,Tiuum & Sduro here 
dcs non dic. Rndetur, & fubtiUterma licct in vtroq; 
cafu oratio ab vniucrlb fumatur, th diucrfo m odo: na 
inctlu noftxofumitur neganue, quialidicatur , Ti- 
tius & Sdus hxredcs non cruncperindc cft ac ii di&ii 
ruiilct,ii nullus hxres erit: iddrco vno cxianie noad- 
mittirurfubllitutus, quianon fuitpurificara, fcddc- 
fcctt coditiofubftonisded in cafu,dcquo in d $. li plu 
riitm.&in d.$. cumiu, fumituriignificatio cxvni- 
ucribaftirmatiiic, licctconccprafitncgatiuc: vndcii 
dicarur,ii non ftitcro Stichum l Icrotcm & Dami,dt 
perindcaclidictum fuillct,iiocs non rtitero,promit- 
ro pcna.proptcrcavnonon ibtoararna committirur, 
quia vertim cft ocs ftatos no clicd. $.fi plunum,& d.$. 
cura ita,& $.fcq.& ratio quare in cafu noftro furaaiur 
nec;atiuc&inaIiocaib dicforuiuriu fumatur cx vni- 
ucdbaifirnutiuc.cxmcntc Ruini ifta allignaripor, 
quia qrt promiflacftpcni, iiStichu, Hcrotc& Dama 
non ftitcro, fi fumcrctur fignificauo cx vniuerfo ncga 
tiue, non comittcrctur pcna,nec in toco, ncc in parte, 
nili qn nullus dict ftatus : & fic fequerct , q> ii vnu tm 
ftctifict,& ficquoadilliim adimpleuiilcr,& quoadocs 
alios contrafccillct, qd illud in quo efict contrafadu, 
rcmanerct impunitu.quod non dtxquii,arg.l.iuvul 
ncrarus. ffad icg. AquiLq ratiocdlatin calu noftro, 
quia non agirur de parna,fed de excludcndo.vnde no 
ctf inconticnicnsq> excludatur , niii cafu , quo nullus 
fit hxrcs.& lic vides,c^> in caiii d.$-cum ita, iumi dcbct 
orariocx vmuerfbamrmatiue, &in cafu noftro fumi 
negariuc, fpcciali rationcdcqua fupra.&cx hocfun- 
cltmcro patctcilcvcramhanccomuncm opinioncm. 
9 Quarto moucncur, fAd vcrttatcm copulatiu^ nc- 
^ M cdlc 
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ccflc cft qualibet partc cfTc vcra.l.fi cjuis ita. ffdc vcrb. 
oblig. fcd in caiu noftro faclacft oratio copulaiiue, 
quu itibltitutio facla Anr, ii Tirius &Seius hxredcs 
noncrunt: crgo nccciTc cll,tj> nullus lit hxrcs,ad Iioc 
vtquxlibct parslltvcra. Huicrationi rcipondetur: 
na cum dico.li Titius&Scius hxrcdcs non crunrhcc 
otatioiiimiturcoilccnuc,atq;illacopuLi,cx:,habctpo 
tius efTcttu collfgcndi,quam tlitiidcndhidcoq; in ora 
lionc hmtii non dicatur plurcs clic partcs, fcd vna tan 
tum: vcrbi graria,qh dcmonitro Tmuin & Seium.al- 
tcrum cunentc,alccrum itantcm: fi dico,Titius& Sc 
ius non currunt, accipicndo hanc oranoncm collcch 
uc,vt illcarticulus,&,rion diuid.it, lcd folum colhgar, 
perindccftacfidixillem, hiambo non currunt, &iic 
vna trh pars rcfpicitur in hacorationc,quxfimul crit 
vcra, ac vcru crit limul cos ainbos non currcrc . & iic 
poiito,q> alcer currar,altcr no currac,& in caiu noltro 
hxc oratio ftat coUcchuc, &ica in dubio cll dicedum 
ppoppolicjmamrmjtiuam.quxftticollechue: crgo 
incdiccndum clt in oppolitancgatiua.Hcc reiponiio 
non c! t vcra.cum in caiu nollro iila copula,&, nabcat 
potiuscflc&umdiuidcndi, qiiacolligcndi, cciichax 
oratio,ft Titius & bcius harrcdcs non crunt, axjuipoi- 
lctduobus cathegoricis diuifis&fcparaiis.i.fiTirius 
hxrcs non eric,&6cius hxi cs non cnt : qd probatur , 
tam c^proprictatecopulf.&.cum ad vcric.ucm copu 
utiue,hucponaturainrmatiuc,liuen?gatiuc, rcquira 
tur concurius vtriuiq; copulan,& fic coniiicho copu- 
iatiuxrcquint vcritatc luarum cxtrcmtucum , quia 
affirmatiuarcquiritpvtninq; cfle, ncgatiua vcro per 
vtrunq; noncllc.d.l.iiquisita, &Liihxrcdiplurcs.tF. 
dccond.inilu.&facirdLliis, quiduccnta. $.cumua, 
&$.vtrum. fF.dc reb.dub. quam cx mcnte prxfumpta 
tcftatoris, qux colligitur cx co, quiaqn furnus in du- 
bio qualis fucrit mcns tcftatons, an \'olucrii iubftitu- 
ram admitri,an vcro coh^rcdc.dcbcmus in dubio in- 
tcrpretari.qd clt vcrilimilius.l.volutaris,cum ibi not. 
C.dcfidcicom.&l.fi fcruuspluruim, in fi.fT.de lcg.j, 
vcriiimiliusautcrttp mcns icftatoris fucrit illum v<>- 
care, quc magis pradilcxit, li illc vcnire por, arg.LPu- 
bhus.$.fi. ff.dccond.&dcmon.lcd magisprxdilcCtus 
fuit inlhtutus,q iubiticutus.dJ.Pubiius.ji.fi.crgo veri- 
iimilius cft .potius tclttiorc voluiflc ilium prxfcrri,& 
licintcrinltitucosituaccrcfccdiconlcruarevoiuillc: 
&cum non conllcr, an in iftapartcfubfticucio fuerit 
facTa, in dubio non dcbemus rcccdcrc ca apropncca- 
rc vcrborum & lic copulx, tj a dilpofitionc lcgis, qux 
vult , v t i n ft 1 cu cus magi s , tj, I u bfti tu cus per tcl ta torcm 
prxdilcchis cefcarur.Et ii dcnud rhdcndodixcris, ma 
iorcmpropoiitioncproccdcrcin copulatiua explici- 
ta, & ita loquitur d.Lli quis 1 ta, & non in condone im 
phcita,prout loquimurnos,quiatunccopul.itiua im 
phcita pot habcrcdupUccm fcnfum, & primus ienfus 
cft, qri cxphcatur in copulariua ncgatiua iioc modo,< i 
nonTitius hxrcs crit , & Scius hxrcs erit, lcgo millc: 
tuncaltcro hxrcdcnon cxiftcntclcgatum dcbcbinir, 
Sccundus fcnfus c(f,qtna prxcit explicari in copul .in- 
nam afnrnutiua compoiita ex duobus cathcgoricis 
ncgatiuis.hoc modo: li Tititis hxrcs non crir,& Scius 
hxres non crit.lcgo millr. altcro non cxiftctc lixrcdc 
legatum non continuo dcbcrcmr, fcd dcmu fi ncutcr 
faircs cilct. & hoc cft qd lurifconiuitus colidcrauit in 



dJ.fi is,qui duccnta.$.fi.vbi inquir,q>fi tcftaror itadi- 
xit, li mihifiliusautfilia hxrcs non crit , Caiuslixrcs 
cllo, non laris voiuntatcm fua dcclarauit.li non aliter 
cxtrancum hgrcdem dlc voluci 1 1, ij ti ncq; fihiis,nca; 
filia hxrcs li t: ni licut cft copulariua explicita& impii 
cita, itactclidiliunchuacxphcita&implicitt.qua de 
caufa copulatiua implicita contingit clie dubia , eadS 
racionc diiiunCfiua lmpiicita contingit clic dubiam : 
na illa, li mihi filius aut filia hxrcs non crir, Caius h«- 
res clfo, potcll dupiiccm (enium habcrcPrirauseftitt' 
diiiuncriuancgaciua,hocmodo:limihi nonfiUus he 
res cric.aut filia hxrcs crir, Caiu* hrrcs ellorquo cafii 
iignificarct qtdcmum.li ncq; filius, ncq; hha hxrcscf 
fct,tuncfublhtutus venitct, nonautct liduntaxat al- 
tcrctlct hxrcs,quudiliundiuancg.i:iuadcbct vcrifi- 
cari in vtraq; partc, qrh ad vcriratcm difiundiucafnr 
matiux fufhcitaltcra parrcm ctlc vcra, ad fallicacc re- 
quiricurvtranq; partcm cllc faiiam. potdtdicia pro- 
poiitio lccundo modo intcihgi, li mihi filiusaut filia 
hxres non crit , in tiiliundiua affirmatiua compolita 
cxduobuscathcgoricisncgaciuis, htKmodo, limihi 
hhus ii^ rcs non cric, aut hlia hxrcs non ent, Caius hm 
rcs clto : & tunc altcio non crriitcnte hxrcdc lubihtu- 
tiu adinittitur, quia ad vericatcm diliuncxiu^ affirma. 
uux liilhcic, vna partcm cllc vcri.d.l.fi quis ira f ucrit. 
Vndelui ilconfultus ait, q> li tcltator noht rcfinquere 
qoncm volu n tatis, & vclit non alitcr cxtrancum ellc , 
q ti nequc hlius,neq; filia iurres erit, dcbct hoc modo' 
verba concipcrc.ii mihi nec filius,ncc filia hxrcs cnr . 
Verum hcc coniidcratio iicct lit iubriiis,tri non remo 
uct lupcriusfundamcntum: quialicctcopulatiiuim 
plicita dupliccm icnfum habcrc poflir, th proprie ad 
vcntatem copuiatiux concurfus vtriutq; copulati re- 
quiricur, lca probatut in d.l.li is,qui duccntx$.cu ita, 
& in Lfaniofinodl4.fi Ticio.flldc lcg.j. & vri diliunch- 
iiaimplicitalicet ctduphcem lenlumiubcrc poilic, 
mii aha coutraru prxfumpcio coairrar, in dubio iufi- 
ficicalccra parccm cllc vcra, & non rcioiuitur in copu- 
Litiua.vtprobarur ind.$.h.&ibi IJochcoitcr: naeo- 
dcmmodo copnbtiua imphcita indubio in diiiun- 
tliuam no tcloluitur , & ncccilc cfl q> in caconcurrac 
veritas luarnm cxtrcmitatum.& tanto nugis ita con- 
cludcndum cftincafu noftro, tum quiafumusin du- 
bio, quocaiu nondcbcmusa vcrborum propricraio 
rcccdcrcl.non alircr.ff.de lcg. ; .cum ct,quia in fauore 
iixrcdiscontratubltitutum adclf prxlumptateftato- 
risvoluncas, pcr quam prxlumicunntCThxrcdcsius 
accrcfcendi coieruarc voluillc: quod probaturctiam 
cx eo, quiaSemproniusnon vt lingulisded vt vniucr- 
fis fitbthtutusvidearur,cumTitius &Scius fintfimul 
vocati pcr copulam,& idco quali in vnum corpus re- 
d icfi.d.Lvnica.$.hxc iratam varic.Cdecad.toL& hac 
dc caula non vt lingulis, fcd vniucriogradui fubihtu- 
tus tiatus vidcanir,quo fit, vt non quibufdam de gra- 
dudcficicntibus,feddcmum totoprimograduinfir- 
mato fubthtucu5admictacur , 

Apparctcx prxdichs hanc cocm opinione veriffi- 
mam ctlc, & idco ab ca ncc in iudicando, necin con- 
iulendo dilccdcndiim cllc,qux probatur et ijfiiem ra 
rionib.quibus altcra iupcrior concluiio probata fuir. 

Supradicttcomunis concluiio declaratur no pro- 
2 o cederc, | quando piurcs fuillcnt hxredcs inihtuti,& 

vnus 
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Vnns ex ipfis raiflet hxrcs fubftitutus : nam cunc (i alij 
nondlenrhxrcdcs, vno repudiantc fubftitutus 
rira admittcrccur: quia cum lir coniuudius, & cciam 
ficfublcuutus dupliciiurc municus li< , pi ra I amitur 
magis dilcctus a cclu tore, & ideo admicccndus eft ad 
parce rcjjuducifaciunc nouu pcr Bar.in d.$.cu ica,& 
Kadeclarac Corrun l.pco.Gdcimpub.&alijs fubftic. 
que fequitur Crouin rcpcc Lreconmncri. flldc lcg. j. 

1 1 Tcrcius cafus elt , f qh teicator dixic.fi ncq, Titius, 
ncq, Scius hxredes erunc.fubfticuo Scpronium: & in 
hoccafu rcquirir , q> ambo no lint hxredes ad hoc, vt 
idmittatuc lublututus.iu ccncnc Bar.Ripa &5oci.in 
rLl-i.Soci.in conf. 9 < .vol.4. imola in l.hxrcdcs mci.f. 
cu ita.ft.ad Trcb.& PoUtan traci.fubft.in matcru vuL 
m x f.quciito.quxcocluiio probatur rauonc.&lcgc. 

x 1 Rarionc probarur, fquia di<ftiones,neq; > & ncc,ha 
bccvimcopulx.Lfi iu ftipulatus fucrit 1 o. ff dcvcrb. 
obl.gl.in Lli hlix.Cdcdonat.ancc nuj>.& ibi Bal.& in 
1.& qu u. rt.iic iuriid.omaud.& Bar.in d.$.vrrum. crgo 
ricutiniuperiaucafu vnorepudiate non admittitur 
&bftinicus,fcdad hoc» vt admittatur neceilcclt vtru- 
que hxredcm non eiTe, iu cc diccdura eft in cafu ifto . 

Lcgeprobatur.primo pcr tcx.i n dl.fi ts, qui ducen 
ta.f ice h paccrfamilias. S. de reb.dub. fccuado, & vl- 
rimo probacur pcr tex. in cLLquidam tcitatncco . fl.de 
vulg.& pup. & lidixcns,q> ifte ccx.pociuscontrarium 

Srobarc vf,nam ibidicitur,qi fublticutus tunc cxdu- 
icur a porrione rcpudian cis, qh apparet cx verbis te- 
ftarons.q. voluitadcum coci hxrcdiuccmdcuenirc, 
quiacunc prxfunucurvaluifleq> no admitnturfub- 
ftitutus, nili oiura portiones vacent, vt ibi patct in h - 
nr. crgo vbi hoc non apparct vf, q> fiibfticucus ulccm. 
admiuarur ad portione dcficientcm.Huic coulidera- 
rioni rhdccur, q> ibia concrano fcnfu chcicur illa con 
fideracio pp aliam prxcedcntcm f ubititunonem lin- 
gularircr facum, cuihbet ex inft icucis,ad cuius cxclu- 
ftonem confidcrarur mcns ccftacoris rotum ailem d 1- 
ftribuecis: & rucrarioneficclIarctdUcxibucio,admit 
tercncuriubltituci: fiautenon procedcrccfingularis 
fubfticutio,no valerct argrh .1 contrario fcnfu.ncc ad- 
mitterenrur fubratutLSecundorhdctur.nam ibi cxti 
titconditioin pcrfona vcriu(q;,quia neq, Florus, nc- 
que Solia fucrunt hctredes,& th lubftituh non admit 
tuntur,quod eftconrra fiipcriorcraconciufionem,& 
contiac6csrcgulas.&rano cft.quuiilacodiuo, (i nc- 
quc Fiorus,ncqueSoiia, &c.inrclligicur fi poiTmc cllc 
hxredcs, vt ii hxredius vcrfabicur in iccundo gradu. 
Lti matcr.fh.cum gLfT.dc vulg. cum igitur non potuc 
rinrdierixrcdes,quiaSofiaviuo celracorc mortuus 
eft:&Qnietus,cui fubftjcucus crat Florus,adimt hcrc 
diucc, fcquitur, cp hxrcdius nunqua fuit in lccundo 
graduxrgo cum c6ditio,ii ncq; Florus,defcccrit,me- 
rico fubfricuci condone defcc>a rcpeilticur . & hoc cll, 
quod voluic ibi diccrc IurifconC q> cu ceilacor in plul- 
quam in duodecim vncias diflribuillcc lixrcdicacem, 
noluic ca ad fublVicucos dcucnire, niii coca vacalTec: na 
licet condicio vidcrerur implcca,cum neq; Florus, nc- 
quc Sofu fucrint hxredcs,th ad fubft irutos dcuenirc 
non debct,quia per illa hxr cdiutis diltn bu t ionc con 
fiac tcfbcoris incencionem fuiflc , vc illa hxrcdicas ad 
fubftiruros deuenirct , cafu quo illi Florus & So(ia cu 
pofTmt cllc hxrcdcs.quu ltxrcdicas vcrlatur in fccun- 



dogradu.noneflcnc hvrcdcs : vndccu illi non ponie- 
rint cllc hxredcs, quia Solia viuo tcftacore deccllir > & 
Florus per lixrcdiuus a«iitioncm Quicti fuic exclu- 
ius» non miruineftiifublcicuciibicxcluduncur. 

13 QuartuscafusclUt qhduobushxrcdibusinftiru- 
tis fubiiitutusiliisdatus fuic (ub hac condonc, (i vter- 
quc lixres non erit & in hoc cafu concludcndum cft, 
lubfticutu nonadruiui,niii rcahterambo infticuci no 
hnc hxrcdcs. ica ccncc Ang.& Imo.in d $.cum ica, que 
fapjuncuralij DocLcoiccr ibi,& Soa.& Ripa in d.Lj. 
BatcBaLPau.dc Caft. Alcx. iai. Dcc & alij comunitec 
uil.pcn.Cdcirapub. &alijs lubft. & hxccftcois opu 
qux probatur lcgc & racionc . i-cgc probatur pcr tcx. 
in dJ.pcn.per tcx.m d.Lli is,qu i duccn co.$. fi & pcr ccx. 
LiLiiquisiufUpuUcusfiicrirdcccaTdcvcrb.obl.Ka- 

x 4 cionc dcmu probacur, ; quia didio, vrcrq;,cft dtcbo 
collecriua.ji.neauc,iuCtagI.in Auch-dcitid.&I.ii duo. 
$. icc \ idcamus . H.vti poludcc. &per ci l r m vcrbi pro- 
pricutcm rcquiricurconcurfusvcriufq;, Bar.inl.hoc 
arciciilo.fT.dehxr.inftac.&ucicglanl.crcdicor.$.duo- 
bus.rT.madaci.& probatur p tcxan d.Lpcn.& in d J.hx- 
tcdcs mci.^.cumiu. crgoad hoc vc iubftitunis admic 
cacur , rcquincur, qiambohxrcdcs non exiftanc: & 
idco alccro cxillcncc lu rcilc , fubfticucus excludtcur . 

2. c lixcconclulioproccdicec, tqhfubfticucio duobus 
hicrcdibtis initicucis \\. u cllcc tub hac aiia condone, 
li quiUbec hxres non cric na vno nincadeuncccxclu- 
dicur lubfticucus . Ripa nu. 1 1 4. & ibt Doct. cdiccr in 
d.$.cu ica.que concluiio probacur rura cxproprieucc 
diftnbutiux.qux rcquiritcocurfum oium, Bar.in d.L 
hoc articulo, nu. 1 o. tuct quia negariua poftpofiu (i- 
gno vniucrlaU facitxquipollcrciiio contradicrorio . 
Llcgitimos.$.legitimis. ft.dclcgit.cuc. (cd corradtcto- 
tiuni Imius piopohtionis, li quilibct hxrcs non cric , 
cft (i ocs hxrcdcs non crun c : orgo vti in iita fubtionc 
facta fub hac condonc, fi ocs hxrcdcs non crunr, vno 
adcuncccxcluditur fubftirutus^ vt infrafm c6cm& 
veramopin.v-idcbimus:iuctin caiuifto vnoadcuntc 
fubititutus rcmotiecun &diffcrcnriainterhacvulga- 
tcm fubftdftetn & fideicommillarLii eft llla aua fupra 
pofuiin rclpoiilionc Uxti ftiiulamenciprim.ropinio- 

x6 nis (ccundi caius principalis. t iccm incer ifta vulgare 
fubftoncm & pupillarcm clt diffcrcncia,quia vulgaris 
fubftitutio hc ad ccitamenci confcnutionc: vndc fub- 
ftitutusnontamlingtilis perfonis q^ vniucrfo gradui 
datus vf^arg.l.vnicx,!!! prin.C.dccad. tol. & in princ. 
Inft.de vulg.fcd in pupillari, qui poft adita hxrcdica- 
tclocii habccl.i. $.(i prius. ft.dc vulg. (icq; poft ccfthi 
conhrmatum ftibftitucus non vniucrfo gradui ad cc- 
ftamcnti contir mationcm, fcd (ingulis perfonis men 
talner datus vf regularitcr, non fccus q in fidcicomif 
iaria.& hinccft, q> qh non adcll pcr(ona ( qux ex prx- 
fumpca mcnte tcltatoris fubftitutum pupillarc cxclu 
d.tt , liibiticucuspupillarisdacusfubhaccondonc, fi 
vcciy), 1 11 puj illan v cacc deccilcric, admicci cur ad por- 
tionc cc vuiu&^qui in pupillari xucc deceflicBarc.BaL 
Pau.dc Caft.AlcxJaCDec.&ali; coiter in d.l.pcnul.C. 
dc impub.&aU)s fubft. Do&coitcr in d.fcum iu . & 
hcc clt cois & recepra oitim Scn bcnti u m fma. Ec iltas 
racioncsditfcrcttvvoluifuccincchic rcfcrrc.ne cex.ia 
d.$.cu ita.&c6islnui^Uoriiind.Lpcn.lcgecih.dthl- 
xulucctacaentuicahanc iltiuscaliis rciolutioncm. 

M 1 Ncc 
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Nccobftat.fi cam Polito in tracl.fiibft. in matcria 
vulg.invcrf vigcfimoquimo additur.qtiicontranum 
tcncr, dixcris,q> lftaarrinnariiu.vtcrq; cfth.rrcs.falfa 
eft vno repudiancc:crgo ilta oppofito negariua.vtcrqy 
non clt hxres altero no adciite, vcra elh quia rhdctur 
pnmo, prout fuprachchim fuit in refpoliorie quarti 
hmdamcnti primvopinioms fccnhdicalhsprincipa,-' 
Hs. Sccundo rndetur,quiadu.r orMxmes vniucrfalej* 

2uauisconrraria-, po(!untlimiiIeHcfal(T <l.l.liis,qnl 
uccnta.$.vcrum.rf.de rcb.dub.fed hmoj difti iburiuc 
orationcs,aftirmariiia&ncg.uiua, funrambcvniuer- 
(alcs, vrparctcx vidiitribunua*fuppohenrisrcrmimt 
pro oibus fuis fignificatis. copalariuc ergopollunt h> 
mul clicfallas&licnonobftnrPoliti argtiincntiim. 

17 Supradictacoiscodttlioprocedirer.f qh fubftiiu- 
rus darus fuit fub hac codfinc, (i no erit hrres vterqt, 
Rjpain d.$.cumua,nu. r f.&r.inocft,quia licct nega 
liopropofira fignovtiiiKrrfali faciar .vqtripollcrefuo 
cofradiCtorio, fxn Bar.in l.li nectllarias.Ji.li annua. ifl 
de pig.acr. th hoc no proccdir, qn (ignil vniucrfalc cft 
polituni in cxtrcma partcoiMionis.quia tunc prarce- 
dcns negatio immediarr non neg.u Itgnii vniucrfalc. 

Antcdidacoisconclufio d?d.iratur n6 proccdcrc, 

1 8 tprimo in hacfubff itutione, fi non vtcrq; h.ercs crit: 
vclinhaclinonTtcrq; lixrcs noncrif : n.im in Irisca-' 
fibusfubftmitusftarimad partc rcpudiantisadmttri- 
trxr, proutcontluditRipamd.J.cumita.num.i i ;.& 
catiocft, quiancgatiopr.rccxfcnsinimcdiatc negatli-- 
gnum, vtcrquc: & ideo fadtarquipollcre fuocontra- 
aiCtorio,Bar.ind.$.fiannua. '. 

1 9 Sccundo & vlnmo declaratur non proccdcre, fq h 
cxconic-crurata mcntc tcftatorjs conflaret, fubftitti- 
lumad parremdcticicnrcmadmitri deberc, Barc in 
d.fcum ita, qucmibilX>d.communitetfcquunnir r 
&probaturarg.d.i.pcnul. .'• 

50 Qaintuscaiiiself.tqfi vulgaris fubftirutio facta. 
fuitpturibus lurtdihusinftitutiscollc&iuc\quiadi- 
xitfcftator.fi anibo vcl 06 ha-rcdcs non crunt, fublff 
iuo Scmproniu:& in hoc cafu cttncludcndu clt.fubfti 
tutumcxdudi, nilict>ditiocuciria(inperfbnaoium, 
Bar.ind fcuiro. quifequunturibi Pau.dcCalt.Anq. 
Alcx.&Rjp.iJiccrfubdiftinCbonc, Ang.Pau.de Catc. 
Alex.& alij coitcr in d.l.pcn. & ha*c cft c6is & reccpta 
Scribcnrium fnia, prouratteftatur I crnand.Vafq. in 
traa.dcfuccclL'progrcf.lib.i. $.14. nu. 17. & < p.qua: 
coclufio probatur hacratione, lftardictiones,omnes, 
& ambo.funr cnllectiiiy,& vnitierlales: ergo (1 in vno 
funt falfy.inoibus redduntur falfa-.d.$.vtrum.&idco 
fi vnus no cft h.Tres,falfum cfr <iiccrc, q> ocs vcl ambo 
non luntha-rcdes. &licct infpccraconiccvcrbortim 
vidcrcrur,q>itarim poftcuiufquecxclulioiie, fubftitu 
cusadmitrcrcturcumaltcrorcpudiante, cum verum 
lir.tj. amho & ocs non cxtiterur hercdcs.cVconfequc- 
tcr.qjfiibftitiiiusvtpotccondone vcrific.ua debcrct 
tdmitti: th animadnenendum cft.q, ifta vcrba.li am- 
bo, fcu fiomnes>ha*rcdcsnon cruur, inrerprcranrur, 
ideft li ambo,f«i li ocs,h.r rcdcs cflc dclicri n t. & ratio 

cft,ttun quia ncgatiopropofita figno vniucrfali 1? qui 
pollct fuo contradidfoi 10, & fdeb ilta , fi oc 's hxrcdes 
non erunr, .rquipollct huic.fi nullus harcs crir.d.l.le- 
guimis.J.in lcgnhnis.tum ctia.quia ilta verba negati- 
ua,liocs,vci ambo , turrecksnon cTuntv lubcntiitnV 



matiuam impliciram tScvirriialircr fnfita: cft-n.pcTinv 
dc ac (i dichim ellcf.li ocs, vd ambo hxrcdcs cilc dc« 
licrinr.Comprobarur !uc conclufinhis nriambu«,& 

5>nm6, qh ptures inairanrur (impfir ad I1.rrcdir.1rc vel 
fg.itum: nfncfnUfqtiilqjad folidum vocattu inrciii-T 
gitur.l.Meuins,in prin.in vcT.corus.if!dcleg.2,Lc6iun 
ctiin.ftldclcg.j.iij. ti.ri.in verbo, totiu5.fTde vfufi^ao» 
crcfccn.l.fi ira-lcripnim, in vcrbo.cx allt-.tf.dc lirrcd, 
inthr.&:l.vnica.$. hoc ifa ram vanc, <3c $.finauc dtftlln- 1 1 
Chm , <V$. (inaurad defidcnris, cV$.6n vcro ncintxG* 
dccad.tol.crgo li poltqua iutti cUios hcredcs cilcquo; 
cafu quifqucad lolidum intiitatus vf,adicci,li ocs, vcl 
ambo hrredcs non cninr, luhltituo Scmproniu. tuaCt 
fenfus eft, vt (i vnus, aut alrer harreverit, q> ad touii a-, 
uitatus vidcanir.func ftibthratucnon admi (latux^Sc- 
ciido cV vlumo alqs omitTis probaron Tcitator indu- i t 
bio v? fc conformare cum legis dif pcifitionc,caftit64 
mtlcs.l.in teftameris. C.dcrdtun.n>iiic. vbi oci.l.^.fj. 
dc lcg. j.&r l.fi qh, in prin.cum glof C.de inofF.tcfianV 
fcd quamdin (upcrclt ahqutsdcprimo gradu, fccun- 
dogradui in fucceflionibusab inteftato locau no cfl^ 
v r 1 n oibus ri t.ff.C& I n ft. de f icccf ab in tcfb babctun . 
crgo ira&teftator, qui legisdilpofitionctn fequitur, 
cj n,|, cumc.i (cconformarepra-fumirur, in rcdubia 
crcdcndus cft,q> qu.idiu fupereft aiiquis dc primo gr» 
dti, ctim eo non mifccarur lecildograiidvocaruS, (ed 
dcmum poftqua de prirno gradu rutUits lupcriicCon/ 
firmatur hocfnndamentu, qufainredubia fubftitu». 
tus non ri pfonis lingulis.q totogradui datus vf,qut> 
magis tcftm in nuo iif.vrin pnn. inftxicvulg.inl.vrun 
ca,in prin.Cdecad.tol.probaf&fadr»o r a pnmo ncf.i 
nis cclcrar magtsdilccTus.l.Publim Mcuiasii.dcctkk 
&dcmon.vnden6 eft verilimile.q> teftitorcualiqua 
cxinltinitisprimonoiatis vclitcocurrere lubftirutu, 
quein fccundogradu vocauit,pofuitq; quaii ut lubJt- 
dium rcl amcnnconlcnundi cauta, vc in d. I.vnica»in» 
5 1 prin.C.diJCad.rol.Tin dubianJitbflituciocefctut fV 
t?tanon de pcrfonafubltituti adfingulas pcrfon.ts m- 
ftitutoni , (cd potiusdegr.nlu fubituutoru idgraciu 
hiltirutomm , quod probatur har rarionc: qh piurcs 
funtco.idunaU (n vna |x>rtione, &ah; plurcs inalia< 
veluti li dixi, primus &fecudus in dimidia, ternusot 
qn.trnis in alreradimidia h.Treditaris hanrcdcs funtot 
&adicci,vosqt oesintiiccre fub(rituo,mncprittK>rc* 
pud ianrcjchis portio fccundo r ih , non cr rcliquis dc-> 
ftmir, iioet fi cr fccundus repudiarcr, tuncad porrio» 
nem tam primi, q fecundi tertius & quarrus admittc 
rcntur,(icqt iilaredproca fubfb'tutio,quar rcvcraoct 
quaruorcoprehcndclutcx propricxatc fcrraonis re> 
Itringintr.vtnon dtperibnaad pcrfbna.fcd magisdc 
pornoncatiportionc facbtvidcarur fubitirutio. Lct> 
n.rrcdi.f.quf difcreras. ffdcvulg.r"m inrcllcctii gl & 
Dodc.c6itcr ibi,&oes in l.r c coHinch.ri.de lcg. 1 .lic cr 
go& in cafu noftro ifta fubfto dc-bct interprctari, vt 
f.ictavidcanirnodepfona fubfticutiadfingnUs per» 
fonas inrtiriuoru, fed porius dcgradu fublhtutoru ad 
gradu infticuroru : & idco fi ocs hxrcdcs no dclicrmt 
ellc haTcdcs.fubftirutus cxdudi dcbct, &itacum coi 
cocludocotra Polu.&Itnol.qui conttariu rcnucrunt. 
5 1 Qtiod fiipraconclufum fuirfin his quinquccali- 
bus,procediretiampnmh,quandofubftimrio6tita, 
poft duos harrcdes lcripcosadica,ii pnmus,item 

lccundus 
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fecundiishxredesnocrunr, fubftituo Scmpronium, 
quocafu fadaeft fubftitutio refpec'buc:& runcdicex 
mentc Doctorum ldem.quodqn tir copulariuc, &c6 
fequenrcr q. iubftiturus non arlmitritur , ni(i dcmum 
poft ofum cxclufione. & ratio cit,quia ilta dtccio,irc* 
cx (uo fignificato ligniticat adicttione,& coniunCho- 
nem,icu conrinuatione,Bar.in Lj.in prin.tf dc public. 
&vc&ig.&cft«rcpcritiiia,icurepcritionis fignifica- 
tiuxlin repcrcdis.rf.de lcg. 3 . nam qn fub vno corextu 
ponit dicho,ite,prout ctk in cafu noftro: tunc ponirur 
copulatiue, Bal.tnl.fi.nu. t l.C.dcindic.viduicrollen. 

3 3 Proceditfecund6,tqnfub(bturiofitimpIicatiuc, 
vt li poit duos hxredcs tcriptos adtcci.ii primus iccttn 
dus ct hxredcs non crunt (ubfbtuo: & runc ex mcnte 
Doclorum,dic idem,q>qn fic copulatiuc,& colcqucn 
terquod fubftitutusnoadmittaturnili dcmumpoft 
oium cxclufionem,quafi vniucrfo gradui,non cti i iin 
gulis perfonis fubftitutus intelligatur . & rat io cft, qa 
mtho,etiain,eft implicariua.l.ctiam, &c l.fi.C.fi tutor, 
vcl curacinterucn. vti eft dicho,&, glof in Llcd li plu- 
res.$.fin. in vcvbo.incius. rT.de vulg. & nount Barcin 
Ijton (bluin , in prin.rT.de noui nper.nun. Sc Iai.in l.j. 
$»municipcs, num.4. rT.de acquir.pollelL 

34 Proccdit terti6,fqn fublliturio fir limihtudinarie, 
puta polt duos hxredcs (cri pcos adicci, (i primus fecu 
dus iimilitcr hxrcdes non crunt iublhtuo:& runc 
idcm quodquandofit copulatiuc, vt fubltitutusdc- 
mum poft omnium inilitutorum cxclufionc admitta 
tur , quaft non tam fingulis peribnis , quara vniucrfo 
gradui fubftiratusintelligarur. 

j 5 Proccdit quartb,tqn fubftimtio fitaducrfariuc.vt 
ft poft duos hxredes fcriptos adteci, fi primus, fccun- 
dus verb hxredcs non crunr.quocafu aduerfatiua in- 
durichabetq; vimcopuk*,fccundtim Bar.inLrccon- 
mnch.fEdelegacj.&tunc idco condudcndum cft. 
idcra, quod ft ficret pcr copulam . 

3 6 Procedit quintb,& vkimb abjs omilTis, tqn fubfti 
ntrio fit iolutc, vt fi dixi.poft duos hiredcs icriptos.fi 
primus fccudus heres nocrirtvd ira.ii primus,(i fccu- 
dus hcrcs non eriu & tunc idc qd diximus qn fit copu 
btiuc.quia oratio foluta habctur pro coniunchuLrri- 
plid.rf.de verb.fig. Bar.&ocs in d.Lre cotunclt,nu. 15». 

3 7 Sexrus & vltimus cafus principalis cft , t q n fublli- 
tutio pluribus fic alternatiuc, puta ii Titius, vd Sdus 
hxrcdcs non cninr.vd diftribuuuc: puu,li quis ex I15 
redibusprxdtcbs hxrcs non cric&in hoccafuomil- 
fadifpurahone concludcndumcftfurficcreconditio- 
nem inftimrionis eucnire in pcrfona vnius, ita tcncnt 
Ang. Pau.dc Caft.lmola,& Ripa in d-fcum iu . Socu 
& Rjpa in d.L j. & hxc eft cois opinio , qttx probatur , 
qotainalrcrnariuisfuthciraltcra parremcllcvera.c.in 
alfcrnatiuis.dcrcg.tur.in fi.c.intcr cctcras.de rcfcrip. 
Lii quis ita ftipulatus fucrir. ff.dc vcrb. obhg. & Llt is , 
qui duccnra fvtrum.rf.de rcb Jttb.& quia ilra cft ctti 
natura dtftributiut.l.qui filiabus.$.pen. iu fi.tF.dc lcg.j. 
& Lhoc articulo,& ibi nourur.rf.de hcrcd.infticnadi 
Anbuntiu opcratur perinde ac li fathe cilcnt plurcs 
difpofiriones lirparatx , & dinumer.itioncs . Llicuc in 
annos, ver.vndc trackuu. fTquib.mod.vfusfru. amtt. 
quod tanto magis procedit, quanco cll achis. rritcra- 
bilis, prout erar a&us fubftitucdi, qui potcrat m pcr- 
fonacuiushbetptbnx inliitutoru rcpcti, Uxi rcttcuti 



in teftamento, &ab iila coi opinione non cft reccdcn 
dum , quam ctiam rcncnt Alex. Corn. Iaf.Dcc.Coraf. 
Cur.iun.& alij coitcr in d.l.pcn.Bar.in Lvcl linguhs.fT 
dc vulg. Arer.Alex.& Iaf.in l.potcft , cod.rir. & Pau.de 
Caft.& Soci. in d.Lfi is,qui duccnujncm (i pater. 
H^ccoisconcluiiodeclaratur primo non procede 
3 S re, t qn ncgaciuaprxccdttalternatiua,vc fi dicamus, 
ii hxrcs non eri t Caius,vcl Seius, fubftituo Mcuium, 
quiain hoccafu,cu negatiua ncger,ly,vel,dicicur me- 
rc ncgatiua,& ideo f m proprietate verborura,perin- 
dc cft ac ii dichim lit,li ncq-, Seius,ncque Caius hcres 
crit: nam alternatiua ncgatiua l ; m proprieratcm vcr- 
borum, itat coniunctiuc, &iic rcquirirur vrrunq; fa- 
clum non clfe, ficutin copulatiuancgatiua.1 fi hxre. 
di plures. ff.de codir.inlhr. & ita tcncc Panor.& Card- 
in cinrcr c^tcras , cxcra dc rckrip. & LanceL Polir. iw 
tra<ft.fubftir. in marcria vulg. in q.a t . & rario cit, f'm 
Dialcchcos, quia difiun£fa ncgatiua in uifcrcdo ;qui 
pollet cotuncix ncgariux,& ita probarnr in LLucius, 
la iif.de hxrcd.inft.vbi h^c propoiirio, li frarcr mcus 

Eriusmoriattirquamli^rcdiutcadicrit.autfiliumfi- 
amvc non habucnr, Irar coniundiuc, & ldco no ad- 
mitritur tbi legatarius, niii vtrunq; faClum non lit,& 
hinc cft, q» volutr diccrc I urilconfulrus in d.f 1 tc li pa- 
tcr, in illis verbis, nonlatis volunutcfuadcclaraiiit, 
fi non ahter exrrancu hjrcdcm clfc vdic, ij ii ncque fi- 
lius, ncq; filialixrcsfir, hocmodoCQncipioportct,fi 
niilu ncc filius,ncc fiha hxres crir, qux oratio non eft 
mcrc negatiua, cum no ncgctur,h/,vd idep fubiungi- 
rurhacorarionc vtipptcft, qui vult immiiccrccxtra- 
neum, fcd fi nct» atiua prxccderct & dixilfct, fi no crit 
hxrcs filius vd fiha,fatis mcntc fui exprciTiilcr l & fuif 
fct pcrindc ac ii dixiuet,ncq; filius,ncquc filia: tamcn, 
quia lurilconfultus cx prxccdcnti lnlhtutioac, vcl cx 
amorc filiorura cognouir, q> teftator im ordincm m- 
tdlccf us prxmiiit ncgariuam, idco ct hoc caiu rclpon 
dct,ii fihus, aut fihactiam dcbcntconuerti in comun 
< i.i ni , & iu etiara tenct Rjpa in d.$xum ita, num.9 1. 
j 9 Secundo dedaratur non proccdcrc, tqn adlit per- 
ibna,qux cx prcfumpta mcnrc iubftitutu exdudat,vc 
fi fir dc libcris , quia tunc alccrnactua fcu diftributiua 
refoluitur in coniuncum, Bar.Ang.Rjpa,&ahj DotSt 
magis coiter in d.<>.cum iu,& in d.l.pcn.& cft de mca 
tcgl. j. in l.ii patcr lmpubcrcs, vbi notat darc Ioan.dc 
ImoUufTde vulg.&puptl.& in l.patcr filia.$.fi.ff.adlcg. 
Falc.& BaLin Lj.Cdc condir.inicr. & hxc cft cois opi. 
quam tcnct ct Alcx.in conf. 1 7 j. num.S.vol. t. Ruin. 
inconf.i40.nu.! 5. vol.i.&in conf t 3j?.nu.io.vol.3. 
& in conf.6.nu. 1 .cod.vol. j . Er hxc c6»s opi.probamc 
primopcr rcxun d.$.item ii pater. Sccundoarg.Lcum 
acutilTimi. Cde fidcicom. Tcrtio pcr ranonc cLLpcn. 
Cdc impub.&alijs fubft. Quartb per tcx.in Lgencra- 
litcr.in prin. &in ji.j.Cdeinft.&fubft. fubcond.fadc, 
Quintb& vlcnnopcr tcx. inl.Lucius . fTdc hxr.inftic 
Ncc obftar, (i dixcrts cum Ioan.de Imola, q» in d.l.gc- 
ncraliter,& in d.l.Ludus, altcrnatiua rcfohiimr in co 
pubtiuam, ex prxfumpta mente tdbnris m cafu illo, 
quo agitur dc aufcroda portionc ddata inftituto : lcd 
incalunoftro no aufcrrurportioeiquiagnouit, fcd 
Iblu portio altcrras cohxrcdis: qtiia rcfpondeo,q> illx 
legcslocum habcntctiam in portioncdcfcrctla,qui» 
ia: 10 lUorum iurium, idcll prxfumpta mcs tcftatorw 

M 3 locum 
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locum habet cti.im in porrioncdefcrenda, vti loctim 
habcr in porrioncdclara, & idrocndeiurisdifpofitio 
locum habercdcbct,arg Ljlliid.£adleg.Aquil.&l.a 
Titio. fT.dc vcrb.oblig. & (i dcnuo dixcris , q> qn quis 
cft prxdilcdhis in aliqua portionc, in ca<lcm cius hbc' 
ri pr.idilccricenfcntiir, &italoquunturdictxlcges > 
Ijgcncralitcr, &I.Lucius, &opriincprobat tcxtus in 
l.cum auus. lf.de cond.& dctoo. fcd in caiit noltro no 
ttaclamusdeadinirtcndis liberisad portione.in qua 
pnrrc corum aliquis fuit prxdilcctus,(cd ad portionc 
altcruis,quo cafu non milttatdicfa ratio:quia rclpon 
deo,q> dic>f lcgcs locum habcnt etiam in cafu noftro, • 
quod probatur per dicram lcgcm penulrima. Nec ob- 
ftat li diccrctur, quod ibi morruopupillo in pupillari 
xtatcnonadmittiturfubltiruttis, quia rcltator fecit 
fubftinifioncm pupillarcmibipcr dicrioncm collc- 
<3iuam,fcilicctit vtcrq; impubcsdccefTit, quxdiclio 
rcquirirconcurfiimomnium.vtnotaturin fneaute, 
in Aurh.dc iudic. in vcrbo,vtraquc. quia rclpondcrur 
quod in fubftirurioncfacr.ain totahxrcditatc, vtfuit 
in d.l.pcn.dato q> fir fySd pcr nomen collectiuum: tn 
polito,q>in perfonavnius tantum eucniatconditio 
Ibbfhrurionis, admittiturftibltiturtis, duminodono 
fupcrfirpcrfona, quxcx prxfumpra mcntedefuncti 
excludat fubflitutum.vt cft cafus in d.$ cum ita.en;o 
rario quarcin d.l.pcn. fubrtitutus non admittitur.no 
poteftellcalia.niiiquiafupercrarperfona.qua-cx prc 
fumptamctcdcfunCticxcludcbat fubftittitum :&lic 
polito q. dicf c lcgeslgcncralirer,& l.Lucius,foIc non 
probent lianc Bartoh&coem fcntcntiam, tnvnire- 
cum rationcd.l.pcn.optimcprobantuEr ft dixcris.tex. 
fn d.$ .itcm fi pater , non probare hanc cocm fcnren- 
tiam, cxeoquiaibimirracfnfubftirutio, fi filius,aut 
filia milii naicetur,hxres cfhxque alrernariua liccr ftv 
pofita inrer pcrionas honoraras, quocafu folet rcfok 
«i inconiuncram, vrl.cumquidam.C.deverb.lignif. 
t"n ibi non refoluirur, (cd ftat propric*, quia funr 1 nfti- 
ruri ftibcondirionenariuiratis: vndc altcro nalccnte 
iniolidtim ccnietur infiitutus , prour eft dc narura al- 
teniar iuc.&probar hoc rexruscum glof. in I.Titio attt 
Scio.rTdclcg.i. vcrum tn eft.q. fi ambo nalccrcnrur r 
rnncalrcrnatiuarcfohicreturinconiuncH, perd.l.cu 
quidam. Dubitatibi Iurifconfulrus,fifubftituriohie- 
rit faOa.fi filius.ati t filia hxres non crit: nunquid alto 
ronon exiftcnrehxrede, fubltitunisinciusportionc 
admirraruT:-&dicirq>diibiavrmeWlraroris,aurvo- 
hicritdibltittirum admitti ita demtimfiambo noi» 
cilcnt hc'rcdes,& fubditq. reftarorcs folet co cafncort 
cipercfubftittirionan, fi ncquc filius, neqtie filia hx- 
res fir: dcindccrfiiWit.q.illafubfiitutio.fi rilius,aiir, 
filia hxrcs non crir, cft ncccllaria, qti vult q. alio nor» 
cxiltcrc hc rcde fubftirurus admirtarnr.polhcmo fub- 
dit, q» altcro non naio fubllirtitus non admurirur,& 
ribncft ex alio, nifiquiaaltcr narus cft infiitutiis inlo 
hdtim.Huiccofiderarioni rcfpondco.q, in co rcxtu rit 
illa decilio noalia rationc, nifi quia cxprxfumpra tc- 
ftaroris voluntare prxfiimirurrcftarorcmwllcppfi- 
lioscxtrancnm fubftirutuexcltiderc,&n5cxeo, quia 
aitcrnatuscftinftitutusinfolidu: aliasli fupcriorrc- 
fponliocllcrvera, icqiiererurqiiod fi ibi hnllcntam- 
b<)nari,fuifIcrirvocatipro\iriIi,&:n6in(bIidiim,pcr 
diclam l.cum quidam , &confequcntcrpofteaaltero 
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rcpudiantcadmitfcretur fubftitutus perillu te>ffttm: 
in vcrbo,porclt.fcdhocdicerccftfalfum,quiac6rra- 
rium coitcr rcnct Dotft prout tradir Ripa in d.$.cum 
ita,& (upranosprobauimus, &infpccicirac6chidit' 
Poiil intraft.fubfr.inmareriavulqaris, inq.2j.crg0; 
ralfumclrctdiccrc.rcxriim lllumioquifolurainnhj*' 
nafcituris , & non habcrc locum cr in fihjs iam natrs. 

Pra-rcrca li ca raricnc fiibftitutus ibi cxdudcrcf,qa • 
natusinfolid-.imdrinftitutus, codcmodocxcludero*: 
tur li ambo nati cllenr,& vnus ipforum hxrcditate re 
pudiarcr, cum vnufquilq; infolidum vocarus dicatar. 
quoddcmonftraturhacconfiderarionc: Alternariua i 
polita intcr perfonas honoraras.refoluirurin coniun 
ctam.d.l.cumquidi.crgo lidichi c(Icr,(i filius,autfi-' 
lia hxres non erir , &c. pcnndccft ac li ruillctdidhi.fi 
filitts.ant filia hxrcdcs non crtint: fcd vocati pcrcopu; 
lam pp vnitatc lcrmonis dicunrur in vnu corpusrechp 
cf i, & ldeo partc coniunclorti Itbi Ii.rredum quali fiii • 
prcoccupct.l.vnica.$.finatit.C.dcCad.roI.igiturfcqui- 
tur, q. vnufquiiq*, hxrcdu m alrcrius dcfcchj infoltdfi ■ 
ad toram hxreditatc vocatus df. Ex prxdichs conftar, 
ver.i ellc hanc dcclarationc , cum qua cgo pcrrranfco. 

40 Tcrrio,&vlnm6declaraturproccderc, f qnalrcr- 
nariuarcfpicirvcrbufublhturionisdifpofiriuurn: fc- t 
ctts vcro (1 lllud no rcfpiciar, fed vcrbum cckSirionaic, 
quia tunc non alternar fubftinirionc,(cd conditione. . 
exeplum ponnnt DoCL in d.$.iic li pater. na li dickum. 
lit.li filius.aur filia gigncrur, hxrcsefto:& h ftlnis,aiir 
filia.qui.vcl qux nafcirurus ell, hxrcs non crir,fubftw 
tuo Scmproniti: na in hoccxeplodrcrnariuan6rtlpr , 
Cirverbiifubftitutionisdifpoliriuu, & (ic no alternar u 
fubftinirione.fcd rcfpicir vcrbu condirionaic, rjaiooi: 
rus eft, & alrcrnar coditionc nariuitatis: & ideo mini 
no eft,fi vulgaris rcmanct in fua natura, vr vno adont 
rcex-cludaturfubftitutmppiusacae^ccdi , iratenent! 
Ripa i 11 d.f.cii ira, num.*?o.& Altscin conf. 1 7 r.voi. j. 

41 Iuxtafur«dic>aqiicritiir,tlifublhtutiohocrno- : 
do fiar.Titiu, & ieium haTcdcs inftmio, quibus iub- 

" ftituoCaiii: aninhoccafuvnorepudiircadmirtatur 
fiibllirtuus:& Bal.in l.pcn.fub num.S.C.dcimpub.& 
alijsfublt.tcner, q. vno rc}nu!i.ucfubilitutusadmitta 
tur,& antecii ita :bi tcnuit lar.dc Raucn. quos lcqui* 
rurRipaind.fciiita,fubnu. 1 ic.&ratioeft,quiade •{ 
natura rclaritii cO,q> rcfcrarur ad plures fingulariter, 
& non pcr modum colle<5huum. I.LuciusTitius tcfta 
m !ro.$. Lucius.rf dc lcg. 1. Ergo pcr illa vcrba, quibus 
fiibftituo , ex nroprictarc rclariui.pcrindccft acfiSe- 
pronitis (ingularirer Tirio cllct fubftitutus & Scio: & 
idco non mirum.li vnorepudiantcadmitrarux iubfti 
rutus.l.pcn.rTdciniufio,riipto,irriroqucteftam. 
Hxc conclufioprimodccl.iranir non procedcrc, 

4 1 fquando adlir pcrfona, qtix cx prxfumpta mcntc te- 
ftatoris fubfiinirum excludar , quia in hoc calii tunc 
vno rcpudiantc.non admitrituriublhrutus, itarcnet 
Rald.ind.l.pcnulr. qux declaratio probarur argum. 
d.$.cumira,&d.l.i»cncralitcr, inprinc.&f j.C.dcin- 
ftitut.&fubftimr.(ubcondit:facl:.Scdqu5namikpcr- 
fona in cafu illo , qttx cx prxfumpra mcntc teftatori» 
fubfiitutumcxcludat? Omifladifputatione conclu- 
dendtim c(t perfonas cllc dcfccndentium ranmm : 
& hinc cft , quod l.cum auus. ff.dccondir. &dcmon« 
ftratio. & I.cum acutiiTimi . Cdtr fideicommiil intci- 

hguntur 
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Itgtmtar indcfcendentibus ranrum,& noncriamin 
rranfucrfalibus, fl.il.iii d.LpcnuLliib num.S. m vcrriic. 
& tunc fi qtiidcm dliquis dc liberis,&cPau.dc Caftro 
in l.ti parcr impubcs.tf.de vulg.& pupill. SaJv.iii d.l.po 
nulr.Ang. &Bald. ind.fcum ita, Glof Ang. &alij in 
l.cx fatco. $.(i quis rogatus, cl.j. ffad TrcbeJL Iaco.do 
Arcna, & Cyn.in d. 1 gcncraiiccr.f.cum aucem,& afij 
Doct.in d.l.cum auus , Alex.in confiio i.nu.i i.lib.tf. 
&inconfi.3S. num. i.libj.&hcccftcommunisop»- 
nio,prout tradit Ripa in d.$.cum ita,num. 151. • 
• Secundo&vlnmo, lupradicfacbcluliodcclararuii 
43 no proccdcrcf quando rclatiuum rcferr copulacinv 
(cii coniunchm, nam runc vno repudiante no admir- 
fitur liibftiriitus. itaclicirur cx vcrbis Baldi tn I.fin.C 
dcimntib.&alijs fubftit. qucm rcfcrt& fcquiturRi- 
paind.$.cum ita.fubnuni.i 10. : 

SVMMiAKlVM. 

1 Subfiitutus , an admittatur , qtando hares adiuit , r> 

aduerfus aditionem cfl in integrum reHitutus. 

2 L.ex coritrjttH.ft.de re iudic.drclaratur, 

3 L.j.f.ft quisadita.ff.ad Tcrtull.declaratur. 

^L.ft jine. S. fedqutdTapinianMS.ff.de minor.dcch- 
ratur. 

j Subflitutus fi hxres aduerfus aditionemreffititatiir , 
an de iure ciuili,feU de iure prttorto admittatur. 

6 HjflitutiofA priflini flatus rcintcgratio. 

7 HaredcsinfoMumduoeffcnonpoffunt, quod dcdara- 

tur,proutnum.t.& 9. 

10 InteUcBus fjnterdum.ff.de rulg.^rpupU. 

1 1 furcdit exiflentia , an impcdiat yulgarcm fubflitu. 

tionenu. ' 

C A P. XVI 17. 

Ertiaprincipalis conclufioeft, fan/juan 
do hxres adi u i t , & ad ucrfus adi tioncm 
eft in inccgrum rcfticutus,admurarur 
fubftitutus ? In qua dttx funr principa- 
Its Do&orum opiniones : Quarum pri* 
macft.qubdfubftinirus admirratur, &hanclcnten- 
riam ccnent Barr. num.49. Alcx. Soci. num. 5 z. Ripa 
num.iof.&ali) communitcr ind.Lj. ffdcvulgari& 
pupill.Barc.ee Alex. in 1. txconrractu.ti.de re iudica. 
Bar.in Lfi (inc. ffed quod Papinianos. fEde minor.in 
l.ri. tf.de fuccclLedicio,& in l.j.$.fi quis adira.ff.ad Ter 
rulL& in Lj. $. poft fuos. ff.de fipfa & legir. hxrcd. & in 
Lqui (e parris.Cvndc libci i.( .lof.Bar. Alcx.& Salycin 
l.i.J.inrerdum. ff.cod.de vulg.&pupil&hiccftcom 
munis & reccpta Scribcntium fcntenria, & mouetur • 
fupradicti ad ita tcnendiim ex pluribits. 

Primbpcr tex.in Lexcontractu. ft.de rc iudic.fvbi 
ti rutorcs faciant abftincrc pupillum bonis parcrnis , 
poft aditam hxrcditatem admittirur fubftttutus , vcl 
coljxrcs . Huic tcxtui dupltcitcr rclpondctur , & pri- 
mb,ad hoc vt iftc tcxtus probarct cftet necellc, q uod 
loquerctur 1 n hxrcditatcquc ctler foiucndotcu in hc 
redirare, qux noeftfolucndo, nulla adlicdiificulras: 
& dicerc rextum iliu loqui in hxrcdirarc , qux (ic fol- 
uendo,cft diuinarc, cu ad hoc nuilum verbu in textu 
Ulo iiat,& idco tanqua intelle&us d«uinatiuus,cu 010 



irem veniunr. f adaptanda if..' 
s iltc loquitur potitis in hxrcdi- 
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dc pct.hxr.imbi 

rarcqux nb (it fbluendo.ciim in dubio tutor fux pu- 
pill.t [X)tiusvtiIitate, bcncficium.&comodu , quam 
damnii perquircrcccniearur, arg.Lmcrirb. ffprofo- 
cio. &ideocum ind.Lexconrractu, tutor fux pttpille- 
h^rcdtcatcm rcpudiare fadar, prxfumedum cft illud 
foritle, quia hxrcditas illa pnpillx potius damnofa 
erar,& pcr confcquens foluendo non crat. : 
Sccundb&vltimb relpondctur.Temisiftcloqui- 
mrinbcncficioconcellb a prxtore filijs ncccftarijs. 
hoc.n.bcncficiu abftinendi c(t introdutffuprolibero 
arbitriononadeundi, quod lubcntcxtranei ,&idco 
«(13101* qn fubftituit hcrcdi fuo& ncccllario.fi hcref 
non crir.inteUigitnrfubftiniifle.limediantemcfobe 
neficio abftinucritfcab hxrwlitarc, ficttt in exrraneo 
hcredc intclligcretur, ficx libera volunratcnollcradi' 
rr. & ficu t quamdi u cxnancti s i n fti t ti ni s non adir, *c 
habet rcintcgra, (ubftiturio no erptrar, inquamdiu 
fuo hxredi compcrit bcncficium abllinrndi,df heresr 
neccllaritis Irabcrc reminregram, &ftibltitutionoa 
expirat : fcd fi ditfttim bcncficiil amplitts non compc- 
tcrer, vtquia fiufttts pubcs fc immilatillct, tunc li ab- 
ftincrer per rcftirutioncm in inrcgrum ftibftinitio 
non rcttiutfcerer,qii ia fuitextincraillico.qubtl delijt 
compcterc bcncficium abftincndi. 

Sccundbmoucnturpcr tex.in Ll.f inrcrdum.ff.d» 
vulg.&pupill. Huicrcxruirdpondctur: nam loqui- 
uirtnco, quipriusrcpndiauerar, &nuncreftiruiruc 
ad adeundummon aurem in eo,qui priusadtiterat,&> 
nuc abfl i ncr.prout nos loq tiimtir:& tcxtus iftc loquiJ 
tUr in pupillari,&non in vulirjrri fubllimnone, intcr 

atios cft maxima in cafu ifto dirTcrcnrin, prout ibi cr*«. 
Unt Dodores. 
Tcrrib moucnmt per tex. in Lj.f .fi quis adita.ffad 
3 Tcrrull.fvbi fiquisadirahxreditatxmatTispcrinin- 
rcgru rcftimrionc fueritabfcenriu, iusantiquu locu 
habct,quod admirtitagnatos exclufisfilijs.fi crgoius 
antiquu locti habcf,igitnr liibftituti admittunmr.Vc 
ru huic textui ( (iconrraria opinioncm volumusfub- 
lfincrc)polIbmus riidcrc cx mcn tc Docioru. Nani Se 
natufconf. Tertullianum filio, an velir lixrcdiratcm 
m a ter n am reri n erc, tri b it ir condi lionc, qux cft, an ve 
lif pcnitere.& ifta eddirio viq; ad nnn» extcnditur, cu 
vcrba extetriiua (int, & (ic poft hcrcdi rarc adi c.im,an« 
mlad pcnicendii habcc : & idco ft anntts ptTtccfus no 
eft rarioncpcrfeuerantix, non pot dici vcr£& limplt- 
citcr hxrcs.fedcoditionalis, rcx.eftin l.fiiij. f filius.ffj 
jd TerniLna non fufficir voliiillc nili volunras durar. 
Awroptcreamirunocftdifilitikabftincsfeab illahc- 
rcditatc ius anriquu locu habcre faciar , & pcrconic» 
quens q> agnari admirra nmr.qiiia ad hoc non drplirt 
hcaraconditio: nam (iellccconditioadimpleta.non 
podct penitcrc & vcrc cftct heres . fed tfta rario , per 
qualocum habccdifpofiriod. $.(i quisadica, locii nd 
haber, ncq; milicat in propofica noftra tjuxthone, cii 
per aditione hcrcili tatis codino pirificaca dicarur, tii 
«dicahxrediracefubfticuti excludutur.Lpoltafiiram, 
Cdcimpub. & alijs fubfl. & idco non tcnct 1ll.1t 10 dc 
illocafu ad c.thim noftrtim, arg. Lnartiraluer.il. mhil 
communc.fTdcacq.poll.Prxterca (ccundorcfpondc- 
t*if,q,non mirucft, fifilius, poftquam hcrcaitatenk 

mactis 
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maitisadiuir, &fcabftincatvocantur Icgitimiabin- 
tcftato.quia ipli no lucccdut cx codc capitcquo libc- 
li ad hcrcditatCTnmatrisvocanturabintcftaro.fcdcx 
^lio capite, prout probat tcxttis in d.$.liquisadita.& 
u\co dcriuO huius tcxtus no obftat in caiu noftro, cii 
fubftitutus fucccdat in locij hxrcdis.uq fubrogatus. 

Qnartbmoucnturpcr tcx.in 1.2. $. bonorum. rF-id 
Tcrtull. Cctcru & huic tcxtui rndctur co modo,quo 
fupra tcrtio fundamcnro rcfponfum fuit.Ncc obllat, 
fi cu Ripa hic,nu.xo j.dixcns.q? hxcrclponlio nocft 
vcra:quia li cllct h.vc colidcrario vcra, no fuillct opus 
in intcgrurcftirutioncaducrfusaditionCjCtimlincin 
intcnrum rcftitutionc hxrcs illc proptcr verbacxtcn 
(lua ad annum Scnatufconf.Tcrtulliani aducrfus adi- 
tionc admittcrctiir,fcd hoc diccrc cft fal(um:contra- 
rium.n.cantatlitcraibi.crgofaliacftctharcrcfpofio, 
quia rndeo. facbui. adirionc pcr filiu Scnatufconful- 
tumci tribuitannu adhocvt dcmonftrarct & dccla- 
rarct, an in hxredirarepcrfcucrarc vclir, &cii aditio 
fuctit fav. r la,& quod faclum cft,infcctum nullo pacto 
tcputari pot. Lin bcllo. $.fadx. fl. dccapt. &poftlim. 
rcuerf.idco aducrfus illud fa&u datur in inrcgru rcfti, 
tutio, &licconditioilla ScnatufconfultiTcrtulliani 
tiibttcntis annu, cft rationc perfcuci aiitix: & piopte 
rea miru non cft fi aducrfus admonc neccllaria cft in 
integru rcftitutio. Pixrcrcad.<S.bonoru,riidctiirhoc 
alio modo,q> miru non cft.li filius cmancipatus adita 
pcr ipfum patris hxreditatc,abftineat,&dcmu matcr 
patris adm i ttatur , cum non fucccdat cx codc capi tc, 
qno fticccdit filius, nam filius fucccdcbat pcr vndc U- 
beri.matcr autcm fuccedit ex Tertuiliano. 

Quintb& vltimo moucntur per tex. in Lpcn. fl~.de 
acq. hxr. vbi fi vnus ex infti tutis poftu adiuit fc abftk 
neat.cohxrcs prc/crtur venicntibus ab intcftato. Cc» 
terii & huic textui rcipondctur,q» ideo illud ibi ftatui 
t ur,quia primus gradus no vacabat. liibftincbauir.n. 
pcrcohxrcdc, & cadccaufa prxfct tur vcnictibusab 
intcftato.non tri ipfccohcrcscogituracccprarepartc 
vacatc.ficur fi antcq adircraltcr cohxrcs rcpudiallcr. 
l.fi minor.ft!dcacq.hxr.& fic no cft vcru q> pcr rcllitu 
tioncm in intcgruin oia in priftinu ftatu rcducantur. 

Et cum fupcrior opinio nulla lcgc, nec rationc fun 
dctur.cui comodc rndcri no poftit: idco altcra cft opi 
nio fupcriori contraria, & pcr contcqucns,o f > iubftitu 
rus nd admirtatur,fi hxrcdi ras fir lblucdo.& hac opi- 
nione tcnctPoLin trac. fubft.in marcria vulg.in q.41. 
qucm fequiturThomas Calan.in rcpctit.l.j. nu.8 j.ff. 
dc vulg.&pupil.&moucntui cx pluribus. 

Primolubfttnitiofitfubcoditioncji inftitutus hc 
res n6 crir.crgo adita hxrcditatc cxcluditur fubftitu- 
tus.Lpoftaditi.C.dcimpub.&ali)sfubft.&lcmclhx! 
rcs ipfo mrc rcgulariter fcmper remanct hcrcs.igirur 
cu in cafu noftro adiu fuillc hxrcdirau: prc/uppon» 
mus,& inftiruru fcmd cxtiuilc hxrfdcm,& pcr cofc- 
quens fubftitutum cxclufum fuillcpvr rcftitutioncra 
in intcgru.pcr minorc facram no fit iocus lubftituto, 
Huic rationi rndctur: na rcftitutio cft luiius viruuis, 
v r pcr cam oia in priftinu ftatu 1 cpoiuimi r, I. dcniq;, 
$.minorc.fF.dc minor.i c.ann. l.quod li mii>or.$.rdti 
tutio. ff.dcminor.&l.non vidctur. Cdc in intcgr.rc 
lur.&idcolicctpcraditione hxrcdiraris fucritcxclu- 
lusiubftitutus, tncuropcrrcftiiutioncm injntcgiti 
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oia in priftinum ius rcducanrur, quo fi hxrcditas n6 
fuillct adita fubftiruius admittcrctur.idco in calii no 
ftropcr hxrcdcm aducrfus aditioncmobtcntain in- 
tcgrum rcftitutione fit locus lubftiruto. 

Sccundo moucnturpcr rcx. in Lfi.ffidc fuccciTicdi- 
dto.vbi pnor in gradu li accipiar pollcfiioncm , &dc- 
indc fcab ca abftineat, cxcludicur fcqucs in gradu,& 
bona dcuoluuntur ad riicii, & lic antcu acceperit pof 
fcfiionc.non cxcludit fcqucntc in gradu, qucmadmo 
duantcaditionc lixicdiratisnocxduditur fubibto» 
tus,fcdpoftagnitioncpofidrioniscxcluditiir,quem- 
adinodu poftadita hxrcditatcmcxdiuiiturfubftiru- 
tus. cr^oqucadmoduliillc fiabcaabfiincatnofadc 
locum fequcnti ingradu,itaabftincnsicab hxrcdita 
tc non facit locu fubftituto. Huic lcgi rndcrur,& pri- 
mocxcoftatuui fuitilludibi, quialcqucns admittt 
no potcrat,nifi dc iurc prxtorio: dc iurc.n.ciuili non 
admittcbatur vllo modo, & uico nG miru li a pr^tort 
no aditiuatur.nc vidcatur aufcrrc, qd dcdcrat priori, 
&licclTct ludibrio,quod fccus cft in cafu noftro,cum 
fubftitutusadmittaturpcr tciiih.quod&iplumcftiu 
risciuiUs.d.I.i.$.intcrdu.fl.dcvulg.&pupilLHxcriV- 
fm non placct Polito,neq; ct Dccio in rub.C-dcfucc 
cilicto,infi.cumidcquodconduditurdciurcduilv 
cocludcndufitdciurcptorio in rcflitutioncininte- 
gru, qux oia rcponit in prillimi llatu.l.li minor.$.re> 
itiruto. rT.dc minor. £t idco lccundo modo rndctur 
d.L fi. nam cLI.no loqui tur dc rcftitutione in integru, 
qux datur minoribus, fcd dc quadam vcnia,qux q h- 
quecocediruret minoribusinuuru pictatis proptcr 
magntiesaUenum quod inopinatccmergit, dequa 
\cnu hahcrur in Lqui nqxitis. fl.dcacq.hxrcd.& in $». 
idcndii, Inft-dchcr.qiulit.&diflcrcn.&idcomirmn 
non cft.li fcqucns in gradu, iam pcr agnitioncm pot 
fcirionisexclulusamphusno admittiturin cafuillo. 

Tcrtib moucntur pcr tcx.in l.li minor.fl.de acq.h; 
rcd.vbi portio abftincntis ic pcr rcfti tutionc no accre 
fcitcohxrcdi inuito.inodo iic,li pcr rcftirunoncm in 
intCTrii norcuituldt iusaccrcfccdi.ergo ncq; fubfto, 
cu ius accrcfccndi non lit mliqiuda tacita fubftira- 
tio: & quod clr 111 iurcaccrclccndi tanto magis proce 
dcrcdctinjureiublliuitioius.ciiiusaccrcfccndide- 
icendar cx prouifionclcgis.l.li 1 ltio & Mcuio.$.IuliA 
nus. ff.de lcq.a.ius vcrbiubftitutionis ex prouifione 
hois exprclla, in prin.C.decaductollcn.in prin.lnfti. 
dcMilg.pcrtotum.if.codcm.Huic tcxtui rclnondctur 
ipfumpotius incontrarium rcrorqucndo.namtcx- 
tusdicit, qubdnoncogiturpartcmcolixrcdis abfti- 
ncntis acccptare.fcd cx co tcxtu clicitur , qubdfi vuic 
potcft:& fic an vclit ncc nc, cft in lui potdtate. 

Quartb tmouctur pcr rcx.in I.& li linc.$.(cd quod 
Papin ianus.fl.de minor. Cctcru & huic tcxtui, fi con- 
trariaopinioncm volumus fubftincre, cx mcnteDo- 
ctorum iic pot rndcri.Nam tcxtus iftcloquitur in Ur 
uo,& prxtcrqua in fcruo ifta rcftitutio quc fit mino- 
ri,cft priftini ftatus & mris rcftitutio : quod veru eile 
parct c x co , quia fi pupillaris iubftirutio proptcr filij 
rcpudiationcm fuit cxtincla rcuiuiicit, fi mcdianre 
rcfti tutionc dcindc iilius hxrcdirarcm adcaii. 2 .$.in- 
tcrdum.ff.de vulg. & pupil.quod fecus eft in fcruoma. 
fi fcnius fitfubftitutus^&dcindcmediantcreftitutio 
nc faCta roinori rcccdat a iitbftitutionc, non pcr hoc 

rcccdit 
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recedit a liberute, tcd rcmanct lihcr.d.*. fcd quod Pa 
p>uunus.&hcvidcsq>prxtcrquam in lcruo iciiitu- 
tio eft priltini iLittis rcintcgrario , & proptcrca rainl 
non cft, li in d.$.f cd quod Papinianus,habctur cj> pgft 
omiftione hxrcdiutis mediancc rcftirutionc permit 
oorcobccnta.ieruus unq lubftitutusad ipfarn h.trc- 
dicatc. no admittitur. & ranoditlcrcnrix ifta c Jc pot t 
qiii.n.in vnorc]cuatur,inaliograuattirtnam icnticns 
cdmodum,& mcommodu lcntirc dchct.c.qui lcnttr, 
dc rcg.iur.in g.icd fcruus rcJcuatur tn vno, cum hbct 
catenon pcrdat, ii minor poftrepudiatara h.vi cdiu- 
tc, &poft adiuiiTioncm .u ! eam lcrui tanquam lubfh> 
cutiad hcrcdiurcmdenuo pcrreftirucioncmadtnic- r 
urur,& licferuus in hoccommodum lcnut: &idcd 
mirum non cli li in calu dich $.(cd quod Papinianus. 
grauatur,& commodum non lentit. qua? rauo ccliat 
in ah|s fublhcutis,& iocellat ct iUius lcgis dilpulitio, 
• Quinto& vltirnomouenturhacrationcii vcrum ' 
cfltt, q> (iibftitutus in hoc caiu adrriinerciur.fcqticrc. 
currcfhrucionciupcr principali cxtcndi ad acccllo? 
riUjCti inftitutionis accetiorium, lubftuuuo dicatun 
fcdconfequcns cft fallum. ! . n S.h. 6. dc cotnh. mdcb, 
rrgo falium citct anteccdcns, & pcr coicqucns q> ifta 
rcltmmo ad lubftitutum cxrcndatur. Cctcru & huic 
rationi dupiicitcr rndctur, & primo tcxras in d.§.hn, 
loquitinaccctlocioodiofo.l.in vliins: oos vcro ioqui 
munn acccilorio fauorabih. ilin vuigarifubfticucio- 
nc.Sccundo rhdctun relfitutio conccila fuper princi- 
pah.non cxtcnditut ad accdlbrtu*qh eft quid lcpara- ■. • 
tum & diucrfum a principali , proiu eftin d.$.n.lectu 
verdcft.qh noncftquiddiucrlum^clcparatu,pcout 
probarur in i. l. $. intcrdum. ff. dc vulg. & pupill. fcd 
vulgans iublhttttio non cft quid dtucrlum ab lnlhtu 
tionc, cumabipfadcpcndcat: igitur rdututiofacu 
iupcr hxrcditatc,cxtaidttur ad tn bftiturionem. 
. Ux prxdicT is patet, hancquxftionem ab vtraq-, pat 
tedtfpurando dcfcndi pollc. cgo vero iicconcludcre, 
■ut hcrcditas non cft loluendo,& runccucoi opinio 
ne pertranlircm, qux probatur tam cx d.L& It l inc. <}. 
icd quod Papinianus.tt.dc minor.q cxcLLexcocrachi; 
<ft.< i c re iud.aut hcreditas eft lolucndo,& tunc ego nd 
diicedcrcm ab hac pofteriori opinione, quam probo 
hac rationc. Subftitutusvulgaris lubrogaroriti locu 
primi hxrcdis inftirati , idcft li primus fuercs inihto, 
tus hxrcs non eri t,& 16 cft.q» admohxrcduatis cxdn 
<dit lubfti tut u.l.poft adita.C.de nupub. & aii js fubftm 
icdincafunoftioprimus lixres inltitutus adiuit ha> 
rcditatcm, & lic rcalitcr ctfcclus fuithxrcs : crgocx- 
clufus fuit fubfbtutus.Ncc obtlat (i dnccrts ,1 tntcgtu 
rclfatutio cft huius narurx, v t oia in prift inu ftatu rer 
ponar, vt probatur ind-Lquod h rainor. $. rclfjtutio» 
n.dc mino.& idco ii hlius aducrfus aditionc 1 cl t u .1.1. 
turin lntcgrum.facu locum iubftiruto: cum ii antc 
ndadiuiilct& harreditatcmrcpudtallct, liibftiuuus 
admiiuis fuillcr. Kndco.rcftuuuo in integrumreduc 
cit negocium ad pnftinum ius:cft vcrum,qh reftitu* 
rio rcpcrit fubioccum pallibilc,icu fccundum diipo? 
ltiinnc lcgis,fcu i m ius naturx, & ita proccdit tcxras 
ind.f rqgitimo.iccus vcroqh rcpcrit nilncchnn, lcu . 
#m lcgis difpotitionc, fcu f m ius nacore no y.\\ 1 1 '.■> 1 lc 
nam ranc vcru non eft rcfttratione in intcgrum rem 
«d pnitmum uis tcchxcrc, traclcgantcrprobaturin 
infcti ' . 



d.f.fcdquid Papmianus.namibi habecitr ,q> hhhiit 
cuifuit lubltuutus lcruus nc.x-lLintis Jii-iciiitatcrc- 
cutaui t,& proptcrca icruus, vti fubftitutus ad Jiaurdi t 
utc fuitadrrudus,&idt(>libcTUtccc4ilcquura&fiiif > 
q< lideindcriliusaducriits abttcnuonc m intcgrurc* 
ftiraatur,q<)tcniasnon perdithbcrracc,& rcmanct 
dircctus hcrcs.licct m fihu pupiilu vnlcsadioncs traf 
fcratur. & non mirura , quia tcrarl h.r rcs, lcmpcrreV 
manct harres.modo tu vidcs,q, pcr rcftituaonc m in- 
tcgrum pcr hliumpupillum ulucnta, ncgocium nu 
tcduciturad priftinu ius, exduobus. PrimO,quia lcr- 
uus non pcrdit hbcrtatcm ia acquilititfecundo, quia 
cum fcmcl fuerir lvrrcs.lcmpcr rcmancr hxrcs.&no 
inirum, qtua in hoc cafu rcftirutio non rcpcnt iubic« 
ctu palTibilc,ncq-, r^m lcgis difpohtioncm.qux vuit q» 
tcmcl hxres,icmpcr rcraanct hxics: ncq; fm ius natu 
rc. cueo iurcocslihcri cllent. «i.iiisaut gcntiuin.lnft. 
deiure natur.gcn.&cmili.icdiiicaiu noii.ro iftarcfti 
rationon rcpcrit iubicchnn pailibilc lcu copatibilc, 
quiahlius hxrcditatcadiuit, &idco fubiUtufus cxn 
dutiis hut. & hcct mediatc rcllitutionc ab hcccdiute 
cxcludatu r, t h adliuc hxres ihrccius rcmanct, licct 111. 
ahu vulcs actioncscranfcrantur, vtprobaturin <U. 
fcd quodPapinianus, in vcrbis ilJis , cum.n. pupillus 
hxrcs non hat , ird vttlcs acf ioncs habcu , linc dubiq 
hxres mancbit,qut fcmclcxtitit.crgo vcrum nun cft. 1 
q, m calu noftro reftiuuio in integrum aducriits adi- 
nonc rcducat rcm ad prilhnum fus , & faciat locum 
lubftittito.Nccobltatii adhucdixcris,q>ciim hlius 1« 
cundum lcgis diipoiihoncin intcgru rcftitui aducr- 
iu s adinoncm po tlit, q> propccrea verba llla , ii hxrcs 
r.o cricncc tcftatorcccnlcanturprolata,idcftfth"ircs 
nocritdciure duili, quia h^reditatcm rcpudiac, fcu 
fi h.vres no crit dciurc prxtorio, vt qma aducrfus adi 
tionc in intcgrurcftituatur.Rhdco,q> h.vc inrccprcta 
oodcvolantatctcftacoris nullo raodo cft prxiumca 
da cx duobus : & pnmo, quiain dubio non dcbcmui 
rcccdcre a vcrboru proprietate. Lno alitcr.tidc lcg. ; , 
fed svrba 1 1 ; .1,1 1 hxrcs non erir, de propriccate verbo- 
rum lignihcat, fi hzrcs no crit de iurc ciuili, non aut 
ilciurcprxtofto, & lic mcdiantc rcltuutionc in inte. 
gm , cura prxmr propic hxrcdc faccic non polTit.<{. 
quosauf,lulLdcbon.poll.Ergocuinincafu noftroii- 
mus,in dubio no dcbemus a pprictatc vcrborti rccc- ^ 
defet&hciilavcrbadihxccs nuchcdcbcraus dciure 
ciuili,& no dcmrcptono mcdiate in intcgru rclionc 
thterprctari.Sccudb, qa vcrba dehr m primo aci u m- 
tclli^iJ.boues.$.luxicrmonc. tTdcvcr.tig.crgo vcrba 
iii.1,11 hxres non crit.intcliigi dcbcnt, (i hxrcs nocrit 
dc iurc ciuih , &no liuc hxres non cnr dc iurcciudi, 
lculi poftq. hcrcs eru aduerfusaditione, mcdiatcro- 
ftitutionein intcgru (c ab hxrcdiraccabfttneacConr 
furnarax hcc ratio ram pcr tcxcum in <L$.fcd quod Pa 
pinianusr^ pcr hancalia rationcmtna ncgaii non por 
quin facta aditionc pcr fihu ius (ubfti cuuonis dc vo- 
luncatcreftatorisndiltextincfu, &i]uin coditioiiui 
li hxrcs noent,non dcfccerit.d.l.poit adita.C.de nn- 
pub.cv ali js fublhc (cd quod cxti nchim cft , no potcft 
rcuiuiiccrc. Lqui rcs. $aream. (f.de foluccrgo in cal« 
noitro,cum inslubftinirionisde voluntatc rcftaroric 
& fm iegisdiipoiitione iit cxtincfu,cu non appareot 
dc cxprcua cotraria tcftatoru volunure , & 116 dchot 



i D.Alexandri 

reuiuifccrc,& fic in integrum rcftitutio non fadt lo- 
cumlubltituto. 
f Scdretcntac6iopinioncdubitarur, fanfubffitu- 
tus admiitarur dc iureciuili , feu dciure prxtorio? & 
in hac qtiarra q.dux funt Docrorum principalcsopi- 
ruoncs : Quarura priroa eft , q» iubUitunts lurc ciuili 
jnfpedoadmittarur. qua opinionc tcnent Bar. Salyc 
Alcx.& lai.in 1. i.fintcrdum. fficod.dc vulg. & pupiiL 
Bar.inLli linc $.fcdquodPapinianus. tf.dcininor.& 
in l.qui fcparns.&ibi communitcr Doc.Gvndc libc 
ri. & hxc cft comroums & recepta Scnbentium fnia, 
& prxfertim Ci tramon tanoru , & mouctur cx duob. 

Primo pcr rex. ro I. j.$.li quis adita.ti.ad Tcrrul.Huic 
rcxttii rndctur duobus modis, & primoma illc prior, 
qui fc abllinuit.dclijt cllc h.rrcs ipfo turc, & idco fe- 
qucnsiurcciuili hxres cllc pot , &hoc probaturpcr 
confidcrationcm, quam cx mcntc Politi lupra fcci in 
fupcriori quxltionc.dum illi tcxtui rcfpondcba.qux 
coprobat hacindudionc. lllc (cqucs(vtind.Ji.liquis 
adua.dr) admittiturantiquoiurc.crgoadmittiturdi 
rcCtc,nonaur vtilitcr,quiaiusantiquum.(.lcx i i.tab. 
cxdulis filijs dircclcagnaros vocar.igitur ii illcadmit 
titur iurc antiquo,admmirur dircclc, & non vtilttcr. 
fedinquxftionc noftra fccus clt, quiapnmus hxrcs 
ipfoiurcnondcfinitclfchxrcs, fcdfolurn virrutcrc- 
ftjtutioms in integrii, imo ct poft rcihtutionc aducr- 
fus aditionc, cu lemd cxtitcrit hxrcs, adhuc rcmancr 
hxrcs.d.$.lcd quod Papinianus.& iicdiucrli lunt tcr- 
mini, &diucrlacft ratio intcrcaium &ca$u : crgode 
vno ad alium no tenctillatio,arq.i.naturalitcr.)i.nihil 
cocrf. dc acq. poif Sccundo & vlnmo refpondetur, q> 
nonmirumii ibi agnati fucccdunt lurcantiquo, 
quia non (uccedunt ex codcm capitc,quo hbcri voca 
rur ad hxrcditatem matnsab intcftato: na libcri fuc- 
ceduntex Senatufcofulto Orficiano,& agnati cxJcge 
i a.rabul. fcd hoc non proccdit in cafu noftro, quia 
ifti fucccdunt cx codccapirc.l.cx tcllamcnto patns.& 
fi vera cllet cois opinio , fucccdcrcnt cx cadc partc m- 
risciuilis, &idconon dcbctficndc\-nocafuad aliu 
illatio , tum arg.LPapintanus cxuli . ff. dc mmor.tum 
ctiam , quia impoffibile cft <p duo fint hxredcs cx ca- 
dcm pattc mris duiUs. Lquod contra. v vbi duo.rf.dc 
rcg.iur.&l.hxrcdiratem$.patcr.ff dccaftr.pccul. 
6 Sccund6,&vlnm6rooucruthacrationc, tlltarc. 
ftitutiocftpriftini ftatusrcintcgratio.l.i. J.intcrdu. 
fr"devulg.&pupil.&l.li quisminor.Ji.rcftiiurio. ff.dc 
minor.crgo prxtor minorc rcftitucndo, vt rcpudiare 
podit , pcrmdccu rcftituit ac li nunqadiuillcc fcdfi 
non adiuilld,& repudiallet hxreditate,admit ttrctur 
dc iiircciuili fubfUtutus,crgo&pcr rclhtutumc.Ctf- 
rcrum & iuiic rationi rndeas,prout fupra in anrccede 
ti qucltionc dixi, quam rnlioncm confirroa luc coti- 
derationcdicct illa rcltitutio iit pnltini llarus rctntc- 
gratio.tn hoc proccdit circa fine, fcopum&terminu 
rcftitutionisi nam prxrorrcfhruitminore.vt hxrcdi 
tatcm iam adua rcpudiarc pollit,& lic tcrminus dtjCt 
toris.cfttrhcirca rcpudiationc.fi igiturdtcirca rcpu 
diationc tm, no pot ad alia cxtendi i & 16 lllc res qu.c 
pcr adirionc cxrindxcrant pcr prxtorcm, no rcuiui- 
fcunt.rcftituno.n.n6eftcircafubftinitioncs,fcdcirca 
rcpudiatione trh:& proptercarcftitutio iftaad fubfti 
tutioncscxtcndinondcbcr, cumagcntis intcntiovlr. 
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traeiusintcntionc opcrari non dcbcar. l.non omnis. 
ft".dc rcb.crcd.& li cer.per.Vel fecundo refpondeis»qi 
licct iit priftiru ftatus rcftirutio,tn illud eit virtutciiH 
ris pnrtonj, & no virtutc uiris duilis:& idco fubftita 
tusadmitti dct dc iurc pnrtorio , & no dc iurcciuili. 

Altcraclt opinio fuperioricorrana.qiu in pundo 
iuns vcriorc cftedidt iafin d.L i. $. lntcrdum, &ibi 
hac opimoncro tanqua vcra lcquitur Pau. dc Caftto. 
if. codcm,dc vulgx & pu pil.& ab ifta opinione Polic 
in rrad.fubibt.in matcnavulgaris,m q.^t.non rcce- 
di t ,& hanc candcm opinioncm omncs Vltr aroonuu 
nifequuntur.&moucnturcxplunbus. < 

7 Primo, tduo inlolidum hxrcdcs cilc non polfunc 
Lquod con tra. <jj.vni.ff.de rcg.iur.fcd inlbtutus cuarn 
q abftinuerit , non dclinit cilc hxrcs ilucdo. d. $. (cd 
quod l ) apinianus,& l.ci.qui iolucrnio.ff.de Ujr.inftlC 
crgo fublhtutus dc iurc ciuifi iixrcs clic n6 pot. Hjcc 

S ro fummouctur , & primo : f na lupcrior propofuio 
cftvcra,qndircdcduoiniolidum hxrcdcs clicvclicr, 
fccus vcro, qn vnus dircctc,&alius vulitcr, quia duo 
runc hxrcdcs dc mrcciuih efle poilunr, vt habctur p 
Bar.in L).$.poit fuos. ti~. dc lins &Icgit. &probatur ui 
cllc vcrucxcmploiUius, cuihcreditasrcltituiturprr 
Trcbcllianum: icd in cafu noltro hxrcs inlhturus re» 
manct directus hxrcs , & fubltitutus cflidtur hxrcs 
vtilitcr.vt probaturind.$.fcdquod PapinunusxrgO 
no clt quiu rcpugnct,quinct lubftitutusdciurcciui- 
U ad hxrcditatcm admi tri no polfit . Sccundb & vlri- 

p morndctur. fupcrior propolitio proccdit, f qn te<5f 
noic duo infolidii hxrcdcs cllc volunc fccus qn vnos 
noic,&altcr noic& rc lit hxrcs, na tunc non prohibe 
tur qtun iniblidumdciurcciuili hxrcdcs cftenopol* 
iint.l.dcfunttis.C.dclcgir.hj:rcd.& ira dcclarat Vaco 
niusin dccLir.u mnc i oS. Ub.j.icd incafunro hcrcs 
inftitutus,efthxrcsnoie:fubftirutusvcr6 , cftnoic& 
rc hxrcs:crgo no prohibcnir dc iurcciuili clle hxtcs. 

Sccundo mou&ur.Obftaculum quod impc>.itchac 
fiibftitutu erat,q> primus hxrcs adiuerat: litud obfta» 
culu clt ioluro dc lurc pretorio rcmotum.cum in ia* 
tcgrum rcititutio fit mris prxrori). 1. j. & per totu ut 
ff.de roinor.lei.1 quisdcbet vemrcillo rorc trh,quore^ 
moueturobltaculum.Lfacta.fli dandx. ffadTrchcL 
crgo iubftitutus non pot nifi dciurcprctorio vcn i rc. 
Huicrarinni rruietur,tiegando minorcm propoiitio? 
ne.Ncc obftat tcxtus in d.$.fi dandx, quia huic tcxtui 
faciUtcrlicrdpondcas: namquxda condirio de iure 
ciuiii cft t urpis, & quxda clt turpis dc iurc prxtorio: 
modo in d. $ji dandx , illa conditio dc iurc prxtono 
cratturpis&nondeiurcctuiU, vtibi liar.ait: &ideo 
mir j no cft ii ibt hxrcs dc iurc prxtono admitti dc t, 
cumdciureciudiadmitnno potcrat, naillacodirio 
dc iurc ciuiU turpis non crat.l td f ccus cf t m cafu nf o, 
cu nolitquidcotrarcguias iuris cmilisprohibiriuu, 
pcrqdprolubcatur, fubititutumdeiurcduiliadmit 
ti no poile: & idco cum diucrla lit ratio,non dcbct de 
cafuiiUus lcgisad cafum nollrx quxftioms ficn itV 
latio^trgJ.Papinianus cxuli.ff.de minoribus . 

Tcrtio moucntnr pcr tcx. in 1. 1. J. tnterdum. ff.de 
I o vulg.& pu pil.f vbi pra-tor dat vriics atbon#(ubftitu 
tis. Vcrum iltetcxuis, fm priinum & vcrum intclle*- 
du no probacna non loqutnir de vulgari fublbtuto, 
fcd dc pupiiiaritcr i'ubiti(.uto.quod probatur pnmo» 

nam 
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nam non conuenit fccundus intcllectusad rcxtu, qui 
diritproficcrei^ccundisrabulis^crgoloquirurdc fub- 
fticudonepupiilari,& n6dcvulgari,quiafiiblhturio 
pupillarislunt proprix lccundx rabulx: fubflitudo 
vcro vuliuris non lunr lcomdx tahul.r, licct !tc fccun 
dus gradus inftiturionis.Sccundo probarur.quia tcx- 
tusdidt hxrcditarisadcudxcaufa: fcdfccundum in- 
telledum iftum dcbcrct diccrc cotrarium , quod fuic 
inlhcutus caufa rcpudiandx hcrcdicacis,& propccrea 
textus non diccrcr.adeundx hxrcditatis: led dtccrcr, 
adtcv. Tcrrio & vlrimo probatur.qttia ft tcxrus iftc lo 
qucrcturdcvulgari,non bcnc congrucret prxccden- 
tibus,cum fupcrius loquarur dc pupillari,& (ic cx prc 
dichs coll.it primum intcllcchim vctum cllc & ab co 
tanquam ctiam communircr approbato.no diicedas. 

Quartomouenturpcr tcxtum in 1. penulr. &l.fin. 
rF.deacq.hxrcd.vbifihxrcs,quiadiuir, reftituatur m 
in tcgrum.alius habet vtilcsacrioncs:crgo de iurc prc 
corio. His lcgibus & huic induchoni refpondcas, nc- 
t»andoconfequcndam:quu, fecundum Bar.ctim ille 
hercs ftt dc iureciuili,hcrcs vtilitcr habct vtilesacho 
nes deiurcciuili. 

Quinto mouentur pcr tcx. in I. j.$. qui funt in potc 
ftatcrF.ti quisomifxau.telram.vbi rextusdiat,cj> li fi- 
liusfuus inlhturasin tcftaincnto.ablhnuic cxtcita- 
incnro.&licremanlit hxrcsnominc,petcndo bouo- 
rum poirdlionem incidit in cdidhim , & iic datur in- 
tclligi q> non habec remedium fucccdedi ab inrcftaco 
dr iurcciuili,canquam alia pcrfona-Huic lcgi duplici 
tcx rcfpondetur,& prim6 cx mcntc Barroli:quialiccr 
illi hircdicompctarbonoru pollctlio, &licremediu 
prctorium.non pcr hoc cxdudic rcmcdium ciuile. ni 
tu fcis,q> inclulio vnius,no cft altcrius cxclulio, qn lu 
mus in copatibilibus.Doct.in l.cum prxror.rFdc md. 
Scd quod ciuilc rcmcdiumcompctat, &rcmcdium 
ctiam prxtorium, funtc6patibiha:crgopcrinclulio- 
ncrn rcmedij pra toris, no fit rcmcdi j cimlis exclulio. 
Sccundo cx mcnteSocini rcfpondctur : nam dato & 
nonconcelfo, q> in d.$.qui funt in porcftate,non com 
pcratbencfidum ciuilc , tn illud ibi cftproprerculpa 
ti 1 1 1 , qui cum pollcr dlc hxres cx tcftamenco directc, 
rcpudiauit,& dcgircauiam inteftari.vndenon lubdl 
r axio, pp qua vtihs acho debec dari loco dircdcc,& ita 
proccdir illc tcxtus. fcd ifta rario no eft in cafu noftro, 
quiaiubftitutusno potuitdirccrofuccedcre, &idco 
conlidcran potcft ratio.perqua darur vtilis adio libi 
loco dircdc.&cu cx pdichs col cer.diucrfbs dlc cafus, 
& habere diucrias roncs , non obftat ifte cex. vllo mo. 

Sexto & vltimo moucntur pcr tcx. in d.L& li finc 
§.fcd quodPapinianus.ff.dcminor. vbi tcxtusdicic, 
quod bcnc rclcinditur adino primi adeuntis in fauo- 
rcm pctentis fc rcftitui : & fccundus cui copcric vcilis 
ac t u > non cft hxrcs , crgo non fucccdic de iure ciuih : 
qmtidc iurc ciuili hcrediras defcrrecur, hcrcs dici 
pollcr. Cctcru & huictexrui rndecur,&prim6, q> lo- 
quicur rclpcchi vtilis athonis prxrorix,qux no fadt 
ahqucm hxredc, fcd quafi hxredc. l.fi mulicr.f.fin.fF. 
quod mct. cau. fcd fecus dlct li loqucrcrur rcfpcctu 
vtdis achonis duilis. veru quia hxc rdponfio rcftrin- 
git iftum texcum & cft diuinaciua,ideo fecundo loco 
r ridecur,q> ille ctiam qui cft hercs vtili tcr dc iurc ciu i- 
L,n6 crt proprie hcrcs f m rtnchim modu loquendi, 



ficut nccdomintis vriliterdidrurpropric dominus, 
vt habcturin l.j.$.j.rt.liagervcchg.vclemph pctat. 

Ex prxdichs conftat, hanc quxftionem ab vtraque 
partcdifputando defcndi pollc.&fi volumusfcqoi 
opimoncm , quam fupra fcquutus ftii in antcccdenti 
coclufionc, iam hxc concludo rcfoluta cft.fi vcr6 vo- 
lumusantcccdcntiscondulionisopinioncfcqui, ruc 
cgo non rcccdcrcm in prxfcnti dubio, ab hac vltima 
opinionc , quam probo hac rarionc dc iure ciiuli cx- 
tincium cft ius fubftitutionis pcr adirionc hxrcdita- 
ds.d.l.poftadita.crgo dc iurc ciutli no rcuiuildr.cum 
quod cxrinchim eft , rcuiuilccrc non por. I.qui res. $. 
aream.fFdc folut. nec rcftitutio rcponit nct;ocium ad 
tcmpus illud, pcrquodantca dciurc ciuili admitti 
potcrat fubHitucus , cum rcftirutio non rcpcriat nc- 
godum , & UibieChim compatibilc, prout lupra in 
alia quxftione probaui . & ideo fi fiibllitutus potcft 
admitti.neccllanoratcndum cftillum dciurcprxto- 
rio,&non ciuili admictcndum ellc 

Vtilitas huiusquxftioniscftifta.quia fi iftefubfti- 
cucuspollctdciurcciuili vcnirc, admittcrcturvfque 
ad jo annos. Llicct.C. dciurc dcliber. linon potcft 
venitc nift dc iurc prxtorio, haber folum annalc tcm 
puSj.iur ccntum dicrum. L cmandpatx C. qui admi t- 
ti.cum iimiUbus. . . • y\mauBfpff, 
1 1 Qi^intapnncipalisconclulio cft.fancxiftcndaiui 
hercdis impcdiat fublhtudonem vulgarcrin qua con 
fulcrandi lunc crcs caliis: quorum pnmuscft, qn fub- 
fticucio eft fada cx necdlicare f m cofilium Galli , fcu 
lcgis VcIIcit, & in hoccafu omiiladiiputacione&cd 
duliuc proccdcndo , dicas ex mcnte Do&orum per 
cxiftcntiafuitads cxdudi fubftitutum.qua opinionc 
tcnct Bar. Alcx. Imo.Iai.Sod. & Rjpa, in Lj.rF.de vulg. 
&'pupil.Glof.Bar.Bald.Pau.dc Caft. Alcx.& laf in W 
mater. $.).rF.eod.dc vulga.& pupiL& hcc cft cois & re- 
ccpta Scribcntium icntcntia, qux probatur hacra- 
tionc, quiamagis vidcturncposfubllmitus infuira- 
re,qtu in hxrcdttatc. l.Gallus.$.& quid li trh>& $.nuc 
dc lcgc.tF.dc libcr.& polt Ii.& idco ftadm cum phmus 
cft (iuis.ccllat lublhnitio, quia cft facta in fuiratc 

Hxc conclulio dcclaratur proccdere, qn fubftitu- 
tio fa<fta fuit nn forma tradita in d^.Gallus , tn prin. 
viddiccc li me viuofihus monatur. cum runccenfea- 
tur f*.Kt.i in fuitatc: fecus fi fubftirutio facht fuenc 
fimpliciccr.pura filiu inftituto & ncpotem cx eo fub- 
ftiruco.fcu ii fihus mcus hercs non eric , cx eo nepotc 
fubftituo: nam in hoc cafu per exiftentiam fuitatis 
fublhtutusnon exduditur, Sod. in d.L;.quem ibi ie- 
quimrRipa, nu. toS.&ratiodf,quiacxpropnccace 
& gcncralitatc vcrboru comprchcnditurcafus volun 
tacis,& idcopotius per fubftitunonecoliicurexiften- 
tia fuitatis.l.li fihus hcces.rF.dciibcr.& pofth.Nccob- 
ftat ccx.i n d.l.Gallus.f j. vbi not.it Doct paria cllc fub> 
ftitucrepollhumu, li filius viuotcftatorc moriacur, 
vel Itmpliciter filio fubfticucrc qa rndccur,illud vcru 
cllc fm illa t cmpora, l'*m qux calus noluntatis non po 
tcrac includi. C qn fihus viucrec poft mortem tcftads, 
& rcpudiarct, quia in ralcm caium non pota acpoft- 
humusalicnusinfticui.$.pofthumo, Inftiru.de legac. 

Secundus cafus cft.quando fubfticutio cft fachi vo 
luntaric & cxprcfsc.puta liTitius hcrcs non erir.fub- 
ftiruo Scmpronium: & in hoc calu condudas vna 

cum 
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oum DodV tam in d.Lj.quam in d.Lii matcr.$. j.q, fiib- 
ftiratus nonexduditur.cuifccundtira cdmuncm icn- 
tetiam.pci vulgarcm fublluunoncm cxdudaturcxi- 
ftentiaiuitatis.d.Lfifihus hrrcs.&nosiupradmmus. 
qtix proccdu crpoiito, 9 fuiras non toUcrctur.prout 
cft cominunis Dottorum fcntctia, qtiam ctiam tcnct 
Bal.in Lpoft aditam.C.dcimpiib.&aiijsiubftit. 

Tcrtius & vltimus cafus eft.quando fubftituuo cft 
ttrita.qux nontollit fuitatcm, vt inLli fihus,qtiipa- 
tri.rT.codc. Nam tunccxiftcntia luiratis non cxcludit 
fubftitutum, & ita tcnct Bar. in d Jj.&in d.l.ii matcr. 
$.j. que vtrobiq; coitcr fcquutur Do&orcs , & cft cois 
conclu(io,quam ctiam fcquitur Bal.in d.Lpoftadita, 
& probatur pcr tcx.in d. 1.& li finc$.fcd quod Papinia 
nus.ff.dc minor.& facit ilta ratio, Exiftcntia fui hxre- 
disconfirmarrabulas pupillarcs, inquibusconftatq, 
continctur tacita vulgaris.dJ.fi filius, qui patri.& Lfi- 
lius,&l.fi pupillus.fT.dcacq.hxr.& ficpcr cxiftcntiam 
iuitatis non cxcluditur tacita vulgatis fubftnutio. 

SVMMvAKlVM. 

1 Subfiitum , tn admittatur ft filius non poteR de itm 

ctHili adire,fcd jolum de iure prstorio,petendo bono. 
rum peflctfionem jecundnm tabulas, cumcius dccla- 
ratiombus.num.6.7 $.& 9* 

2 Yerba intelU^enda funt jccundum perfon* quautatem, 

ad <fuamdar'nuntur. 

3 Verba trabuntur adjcnfum improprium, fi nonpoffunt 

in proprio verificari. 

4 Teliamentum, in quo filius prxtcritus fuit , andicatur 

ipfo iure nutiunu 

5 jld jucccfjtonf vbi mis alterius occaftone votatur , illo 

non vtlte iure fuo,pcrindc efi ac ft vocatus no fuifjct. 

C A P. XIX. 

Exta cft principalis quxftio, f an quando 
filius non poteft adtrc dc mrc ciutli , icd 
iblumdciurcprxtorio, pctcndo bono- 
rum pollcifioncin fccundum tabulas , 
admittatur fubftitutusrPro rcloluuone 
huius quxftionis duo funt confiderandi cai us : Quo- 
rum pnmuscft, quando iuspctcndx bonoru pollcl- 
lionis mciptt haberc onginc vtuo tcltatorc, vt puta, 
quiacondttio.vt turpis,rcij«turaprxtorc,iuxttLfu- 
tia.$.li lubcodirioncff.adTrebcL vclqri prxtcritus 
fuit poftlmmus, qui rutus mortuus fuit viucnte tefta 
torciuxtaLpofthumus, in prin.dciruulto, rupto, & 
irnto tciram.& ia hoc cafu concludas.inllitutum cx- 
dudcrc fubftitutum.Bar. Alcx. Arc.lmola,Soci. lai.Ri 
pa & ahj DocT.c6iter in d.Lj.& Ang.in 1 h.Cdc inftu. 
& fubftit. & hxc cft c6is& rcccptaScribcntium fnu, 
quxprobaturlusrarionibus:&piimo:Iftac6duio, It 
hercs non erit.dcficit ii agnofcatur bonoru polleilio. 
L m conditionibus. j.ii patroni.rT.de cond. & demon. 
crgofiliuspeieabbonoru pollcflioncm fmiabulas, 
exduiiit fublututum. Conhrrnatur hxc ratio in d.$.li 
patronus.vcrbailu, li hxrcsnon eru.verificuur ii bo 
. noru pollclfio agnofcamr.tcx eo quia cum vcrba lin t 
intcUieenda fm qualitatem pcrfonc.ad quam duigu 
tur J.plcnum. j.cquitij. f£de vlu & lubu.& c.li patcr, 




de tcftam. in 6.&cum vcrba illa , ii hxres non erit, in 
d.$.fi patronus,dirigantur ad patronu, qui non pote- 
rat cilc lurrcsdc iure ciuili, fcd rantum bonurum pof 
fcilbrdc iurc prztorio: igitur mirum non cft, fi attea 
tt qualitatc pcrfonz cxponitur harrcs,idcft bonorum 
3 pollclibr.titc quia vetba ttahunrur ad fcnfum impro 

Eiiu, ii nu pollunt in proprio vcrificari.l.fundus , qui 
>caras.rT.dc fundo inftr. fcd heclocu habct in nollra 
quxlhone.quia filius non pot vcuirc, nili dc iurcpto- 
no,& no de iurc ciuili: ergo attcta quaUtatc pfonc. Ula 
vcrba,li hxrcs no crit.cxponi dcnt.i.bonor.polIciIbr. 

Sccundo probatur. Ulc qut vcnit contra voluntatc 
dcfuncTi, exdudit venicntc dc rarc ciuih, vt patct pex 
totu, infra de bono.polLcontra tabul.crgo muito for 
tius iftc,qui cx volutarc dcfunCu admittu ad bonoru 
pollcflionc f m rabulas, cxcludcrc dcbct lubftitutum. 

Tcttio, & vltimoprobatur cxmcute Aretini. lfta 
conditio,!! Iiarrcsnoncrit, adadmutcndum ltibftuu 
tum vcrificatur pcr xquipollcns. LGallus. $.& quidit 
taram,& lbi notatur.fi.de hbcr.&pofth. crgocadcm 
rationccontrariaconditio, li harrcscrit, implebirur 
pcrxquipollcns.cu cadcin lu contrarioru diiaphna. 
l.j.ri.dchis,qui funriui.vcl alicniiur.igirur vri perhz 
rcdcm cxdudirariubftitutus, uactiapcr bonorum 
pollctlbrccxdudidcbct. Confirmatur li.rc ratiopcr 
tcx.in l.is,qui in potcftatc $.fi.fl.dc lcg. plri.& per tex. 
in L^an prin.fL dc cond.& dcmonlL Nccobfiat fi di- 
xeris , qubd ldeo cft rn d.l.4. quia cum implcmcntura 
coditioms habcat ic rcipechucadgrauamen, quore- 
moto gt auamine in pcrlona hcrcdts,& tranieuntc ad. 
bonoru pollcilbrc , q. ctia ab iUo rcmoucn dcbetoo- 
modu iinplemcnti, &tranlircad bonorum polldlb- 
re,& iunc rationanalhgnat tcx.in d.l.is, qui.$.fi.Ro> 
lpondeo,&animaducrrcdu cft, quiaqn iumusin ca- 
iu, tn quo conditio cft voluntaru, & llio cafu non poc 
iinplcu Ipccificc, tunc iufticit implcmcntu pcrxqui- 
pollcns.d.l.in conditiomb.$.ii patronus, &LSrichus, 
qui hx-rcdis.fi.de lla. hbcr. lcd nos lumusin condirio- 
nc vjluntaria, &in cafu quocoiuhtio ifta fpccifice 
adi npkri 11011 p6',cu hxrcs 111 calti noftro dc iureci- 
uilt admuti non pulfit, crgo porpcrxquipoUcnsad- 
implcru& pcr hoc rcmouctur llla diipoliuo, qux ha- 
bct,q> coditioin formafpccificaadimplchdct. Lqui 
hxrali. li.de condi.&dcmonft. & pcrhoc remouctur 
ctiam rhfio data ad d. L4. quia hcct iUalex non proba 
rct, : m ratio Arctini luc alu coiidcrationecoprobar. 

Lacer hcc conduiio Bartoh iit vcra, tamcn no vide 
uirpoilevcrificari in exemplod.Lpofthumus.quia 
(prout clcganter conliderat Ripaiu <L l.j.nu. 1 1 o.}ua 
tiuitatcpofthumi rutnpitur euagradus fubftirutio- 
nis, a quo fiut cxhxrcdarus. Lnam &fi fubcondiuo- 
nc$.fi.n.dciniufto, rupto, &irritotcftam.&lichcct 
h.rrcs non pofiit admuti in rafu d. l.]>ofthumus , nili 
dc iurc prxtorio, & no dciurcduih,non tn fubftttu- 
tus potcrat admitti, cu natiuitatc pofthumi iftcfccu- 
dus gradus cuam ruprus fucrit. Prxtcrea ratio,quarc 
quod pofthumo mortuo fubftineatur teftm ,cft non 
iauot inftituti, fcd fauor tcftamcti nc corruat. fi crgo 
potcft tcftamcntum fubftmcri pcr fubftituuonccrgo 
ccllatfauorconualclccnti^pnmigradus. 1 ; 

Sccundus,& vltimus caluscft,quando teftamentu 
auuirut vircs dc rare prxtorio poft raorte tcftatoris» 

prout 
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prout in eafu L filio prc.rcrito. ff. dc iniufto tcftam. & 
Jnhoccafiiomilla limilitcrdifpurarioncconduden 
dum eft,fubftitutum prcfcrendiim ertc illi, qui poflet 
venircexprimo grarlii.pctciidobonorum poltcflio- 
nem fecundum tabulas,& ita tenent Bar. Alcx.laf.So- 
d. Imola, Ripa & ali) Dodto. communiter, in d.l.j.& 
Ang. hi in L hn. C. de inftitut. & fubftirut. & lixc cft 
communis & recepu Scribentium fententia.aqua 
(ccundum Socinum in iudicando & confulendo nul- 
lo pa&o eft rcccdcndum. & luc candcm opinioncm 
&quituretiam Poht.in traclfubftirutionum.in matc 
ria vulgaris , in q. j x. & ifti omncs moucntur hac ra- 
tione. Nam habilius circa acquilitioncm hxrediu- 
tis attcnditurpenes tempus mortis. L li alicnum. f in 
extraneis. ff.de hxred. inftit. li igirur temporc mortis 
ftantenuUiute primigradus admiflus fuitfubftitu- 
tus , & fic fibi fuit ius quxiitum. Lt . f fi.fCdcliber.& 
pofthum.non porcftpofteaapprobationefihj ralcius 
quxfitum fubftituto auferri,argum.Lid quod no- 
ftrum. fCde reg.iur. & facit, quod habcturin L li poft 
mortcm.in fine.cum ibi noraris pcr Barr. ff.dc bono. 
poifdlxontu tabul.& li dixerisi quod hxc ratio non 
eft vera.ex eo quia donec eft fpcs qu6d inftiturus pof- 
fit admitti, nullum ius acquiritur fubftituto.l.quam- 
diu.ff.dc acqui ren.hxrcd. crgo in cafu noftrocumfit 
ipcs,qu6d prxtcritus approbct teftamentum,& fic 
quodinftitutusadhxreditatcra admittatur.nullum 
ius acquiricur fubftituto. Rcfpondcrur, q> cLLquam- 
diu.locum habctquandofpesfubcftrationc inftitu- 
tionis validxdeiurccomuni, fccus fi fpes proueniat 
cx inualida inftitutione, qux ex prxteritionc fihj cau 
fatur, & qux conualidatur poft mortcm teftatoris 
propterapprobationem filij prxtcriti facicndam, mi 
rum non eft fi fpcs ifta non habcrur in coniidera- 
tione. Necobftat fi denu6dixcris, vcrum non cflc, 
perprxteritioncm fiUj, tcftamcntum in quo filiusfa- 
mihas a patreprxteritus fuir.dicarur ipfo iure nullu, 
fcd iu demum fi filius iUud dicat nuUum, & fic fi vo- 
lucric iu renui t GloC in dlfilio prxterito^Lin Lfci- 
mus, in prin. in vcrbo, ipfo iure. Cdcinoffic.reftam. 
glof. in Lfi duo. ff.de legat. prxftan. gloC in L is qui in 
potcrtatcinprirueodemtitgloCinLfipater, ingloC 
magna.ad fi.Cdcinftit.&fubftu.& iftafuitcommu- 
nis opi nio gloflarum.fccundum IaCin Lfi.nu.1 j .cum 
fcq C de bono.poircircontrarabuL& iu rcnct eriam 
Ang. in l.iu Wmcn. f quotics. ff. ad TrcbclL& hanc 
opmioncm quamplures alij fcquuntur.quosrcfcrt 
TiraqucLin Lii vnquam, in verbo,reucrurur,nu. i j. 
Cdc reuocan.dotut.Rcfpodcturcontrariam partcm 
▼criorem cflc , & magis communcm , ideft quod ralc 
reftamctum inquo filiusfamilias prxrcritus fuit.ipio 
iurenuUum dfirdicatur, ncquecxigirur yllafilij dc- 
daratio aut pcti tio,& iu tenct Glof in & lunt autcm, 
invcrbo,contuubulas,Inftit.debono.poirdCglof.in 
Lfin.invcrbo,pcrita.C.debono.poirdI.contratab^L 
in Lll ita fcriptum.f fi.in gl fi.ffdc lib. & pofthum.gL 
in l.&fi pepcrdt.f fi.in verbo,filiu, co.ti.i;l.in Lnopu 
uait.f ii quis cmadparu.in verbo, iura.tf.dc bon.pof. 
corraub. gl. j.in fi.in Lpro vulgo.ff.co.tit. dc bon.poll. 
contraub-gLfi. in Lvnica. ff.li tabul? teftamenti nullc. 
exrabunt, gLin La.in verbo,fiUo.ff.dcexccp.reiiud.& 
hancopinione fequitur & firmat cflecocro ti Vltra- 



montanoru.q" Citramotanoru.laCin Lfilio prettriro. 
Cdc bon.polLcontraub. nu.i f . & i j>.& in Lfi filius, 
qui in porcftarcin j.not.ff.de liber. &pofth.Acofta in 
l.Gallus. f&quid litantum.ff.de hb.& pofth.parte 
.terria, iui. 1 77-GuiL Bcned.in cRainurius, in verbo, 
in codem tcfto, nu.84. cu plunb.feq.extradetdta.& 
hanc candcm opinioncm (cquuntur, & coem cfle di- 
cut:Alcxnu.i(S.Dc:.nu.9&Cur.iun.nu.4j.in l.poft- 
huino naro.Cde bon.pofl."corraub. & in iudicido & 
cofuledo ab hac opinionc nullo patto cii rcccdcndu. 
Et li dixcris/upenorcm condulionem non dfi: ve 

t ram his fundamcntis, & prim6 : f nam vbi occafionc 
altcrius,quis ad fucccirioncm voratur, illo non vten- 
tc iure fuo,pcrindc cft ac fi vocatus non fuiflet.Li.ffi 
fit confanguinca. ff. ad Trcb. fed fubftiturus vocarur, 
quia prxtcritus fuit fUius, &occalione prxtcririonis- 
filij, crgofilio nonvtcnte lurcfuo, hoc cft dTc^fu 
pr<jrcririonis,qui cftdiccre nullum tcftamcntura.de- 
bct ceflarc robur fubftitu tionis ac validinris . Vcrum 
huic rationi faciliier refponderur, nam maior propo 
fino non procedit, quandoquis altcriusoccaiioncad 
fuccdfionem vocarur ipfo mrc, nam runc alrero iure 
fuo non vtcntc, poteft nihilominus altcr ad fucccflio- 
nem vcnirc, ita clegantcr dcclarat Bar.in Lfipoft raoc 
tcm.j.fi.ff dc bonorpollcfl! contratab.& hancdeclara- 
tioncm fcquitur Alex.in d-l.pofthumo, in vcr.nccob- 
ftat texinffi fitconfanguinea. Vndecum incafu no- 
ftro primusgradus inftitutionis proptcr crxtcrino- 
ncm fili j ipfo iurc lit irritus , & ideo cu iulo iure fub- 
ftitutus ad fucceffionem vocctur non eft mirum li fi- 
lio prxtcrito non vtcntc iure fuo contra tcftamcn tu, 
fublbtutus ad fucccflioncm adraitutur. 

Sccund6&vltim6 alijs omiflis contra fupcriore 
conclulionem facithxc ratio.nara filioprxtcritodi- 
ccte nullam inltitutionem cxcluditur fubftitutus, er- 
go a fortiori dcbct excludi filio approbate , alias dlcc 
euidcns & fumma iniquitas.C?rerum & huic rationi 
rcfpondcmr.nulla efleiniquiutcm, quia licer prxte- 
ritoannuUantcexdudarur fubftitutus, non mirum, 
quia cxdudirur ad comodu ipfius filij , fcd eo appro- 
bire ad comoda inftituti,& lic itcr casii & casu diucr 
tteftrario.&idcovcru no cftqd fitfummainiquitas. 

Licct con tra fupcriorc Bartoli codufioncm m ulta 
addud pollcnt ex mentcDo&orum I tn.quu omnia 
funt friuola,& iUis facflitcr rcfpdderur.ideo ijs ornit 
lis.ego abipfa Banoli opinionc nullo paclo recedo. 
Supradidaigiturcomraunis Bartoli fententiade- 

C darattir pluribus modis,f& prirnodcclaurur proce- 
dcrc, qh hhus fuit a primogradu pr^teritus&exhx- 
redatus a fecundo, alias li etiam a fecundo fuit prxte 
ritus.tunc non procedit hxcopinio, quia hocincafu 
nullum ius quxri potcft fubftituto,vt probatur in L j. 
ffi.ff.de lib.& pofth.& iu tenet Baran d.l.j.qucm ibi 
coitcrfcquunrur Doaores & eft vcriflima codufio. 

7 Secundo dedaurur non proccdcre, fquando prx 
tcritus approbat tcrtamentu in viupatris, nam tunc 
exdudcrcrur fublriuitus, Ripain d.l.j.nu.z 1 4. &cft 
vcudedaratio.qu? probatur hac rationcAntequam 
tcftator moriatur.nuUu ius fubftituto acquiritur , cu 
circa acquilirioncm hxrediutis tempus morris atten 
darur.l.li ahenu. f in extraneis. ff.de h?reiL inftitucn. 
fcd per approbauoncm tdttmenti per filiumin vita 
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patris faclam tcftamcntum conualidatur. d. 1. filio 
prctento.imb fccundum Ang.in l.qui lc patris.C. vn- 
tlc lib. & Alcx. in L pofthumo.Cdc bono.pollcll." con- 
ttatab. fubftincrurctiamdeiurc ciuili.ergoinftitu- 
rus pre/ertur fubftiruro. Contirmatur hcc ratiomam 
illc, qui vcnitcontravoluntatcm dcfunctt, cxcludic 
vcnicntcm dciure ciuili, vtpatctpcr totum, dc bo- 
no. poflcfl.concraubu. crgo mulro fortius Ute, qui cx 
volunuccdcfuncTi admittiturad bonorum pollcflio 
nem fccudum tabulas , excludcrcdcbcc fubftitutum: 
fdascnimqubd poftquam tcftamentum fuitappro- 
batum, &antcaquam alrcri ms acquirarur, ralc tefta- 
mcntum,quod mitio reveranullum fuir, non iblum 
valcbit, fcdrctrofcmpcrvalidumfuille videbitur.vn 
dc fructus illius hxrediratis non lolum a tcmpore 
quo filius parris iudiciofcacquicfccre vellc dcclara- 
uit.lcd ctiam rctro a tcmporc morus teftatoris ad he, 
rcdem fcriptum pcrtincbunc.non fccusquam fi rc vc 
ra vd nullus fibus fuiilct, vcl non fuifler prxccritus.& 
rariocft, quia folius fiUjfauoretaletcftamcncumlcx 
improbauit , non improbatura fi fciuillcr fihum prx- 
reritura iudicio patris aurem accommodaturum . & 
ifte eft vcrus tcnius Iurifconfulti in d.l.tilio prxtcri to. 
fimiliter eft in legatario , qui licct a tcpore mortis tc- 
futotis quoad frucbis & omnes commoditatcs drts 
rci lcgacx circ vidcatur. La Titio.rT.de furc. l.fi tibi 
homo.fcum feruus, cum ibi noratis per Glof. Bar.& 
Alcx. ff.dc lcg.j.ramcn fi repudiar , fcmpcr tahs rcs lc- 
gata vidcbirur fiuflc,& pcrmanfiflc fub dominio hx- 
rcdis,vcnoucurperGloC &DocT.ind.$.cum ieruiis. 
optimus cex.inl.lc^aurius^ocLcic.&inLj.$.i.& j.rT. 
ft quid in frau. & ficUcet lcgari dominium purc cran- 
fcac in lcgacarium.camcn cft fubcondirionc refoluri- 
ua, vt fi force rcpudiaucrit nunquam rctro tranfiuille 
videacur.conchtio.n.rcfolutiua eft, qux neq; fubftan- 
tiam aur eflcnriamdiipoiitionis impedit, auc fufpcn- 
dic,ncc ctia exequu rionem, fcd co duntatar pcrtinct, 
vcquod fcmcl fadum, auc perfcdum fucrar, infcctu 
fub aliquo futuro eucnru rcddarur , feu rcfcmdatur, 
qualc cft , cum domum vcndidi & cradidi , ira vr mc- 
liorccondicioneallaca res inempca fierec, iux.Lj.cum 
ibi nouris.&fcrcpcr cocum ric. ftde indicmadditt. 
vcl eciam in ccrrainis corius riculi.rT.dc lcgc commtll. 
hoc ftanre dico, quod fimiUcer cuenic in cafu noftro, 
vt fi fihus prxccricus ab hereditatc pacris abllinucrit, 
licct anceabftcncioncm ceftamcncura crac nullum,& 
hxredicas ipfo iure filio quxfiu fuerat, iuxta Lncccf- 
urijs.fT.de acquir.herctLiun&aLj.fTdciniufto,rupto, 
& irrico tcftam.& in pririJnftit.de cxhxrcd. libcr ta- 
mcn poft fili j abftencioncm ccftamcncum rccro lcm- 
pcr valuiflc & hxrediurcm parrisfilio nuquam quc- 
iicam incdligimus, quafifubifta condirioncretolu- 
tiua hxreditas filio prxrerico quxfica vidercrur.Ec 
nocanda cft hxc dcclarario , quia gcneralis eft in om- 
nibus acquilitionibus &annullarionibus,qux fauore 
alicuiusinducuncuralcgc, liis rcpudiat, aucrenun- 
ciac fauori fuo. 
8 Tcrrib declaracur non procedcrctanccquam fub- 
fticucus ulc bcncficium acccpcet: & idco fi prcrerirus 
approbaretceftamcncum, ancequam fubftitutusadi- 
rcc cx fubfticurioncvriq; fubftituciis cxduderccur, & 
faciancprohac declaracioncnouu pcr Franciicura 
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dcRamp.in d.l.filio prxccrico. vbi vult q> filius prxca 
ncuspoflicapprobare rcftamenrumin prxiudii.iuro 
infticuci, anccquam infticutusacccptet bencticiu con 
rraubuUndi,vdiuredjccndinuJlum,quiafaciUusvl 
denir pollc prcmdicari in bcncficio nondurn accepta 
to, qium in acccpuro.pcr id quod habctur in l.fi (cr- 
uum.jait prqtor.fT.de acq.hxr.Vcrum vti hxc FianC 
dc Ramp.coclulioin tcrminisfuisnoncft vcra.vribi 
habctur pcr Dodorcs,iu& fupradicTadccLiratio no 
cftadmittcnda: quia lick ftibftituto non licacquiiku 
ius ln rc anrc aditioncm, cft tamen acquiiicum ius ad 
rcm,quod no cft fibi aufcrcndum. Lfi.tr.dc pact. nam 
cum prxrcncioncfihj pnmus gradus rcdcururnul- 
lus,&defcracur hxrcdicas adfccundumgradum.ex 
difpofirionc lcgis, vc habccur in d.l. j .$.fi.ff dc libc& 
pofthum. & tic cum habcat hoc bcncficium iublticu- 
tus dc ncccfliratc & dilpolitionc lcgis proptcr fiUj 
prircririonem, idco nb porcft libi aurcrn criam ance 
acccpcacionchxrcdicatisiurc fnbfticurionis, vcpro- 
bacur pcr noraca pcr Bar.in Labfenri. fl. dc don.& pec 
Fdy.in cin noftra,m primo corol.de icfcrip&iuco- 
crahancdedaracioncm ccncnc SocL & Rjpa in dJLj. 
& cft verilTimaconclulio. 
$ Quarcb,& vltimb dcclaratur no procedcrc, t c | u *' 
do infticucus ipfecflct rogatus rcftitucrchxrediucfi 
filioprxccrico, nam cuntpollec pr^ccrirus approba- 
rcrcftamencum in prxiudidura fubfticuri , ad hoc vt 
ipfefiliusconfcqui poflic fidcicomraiifurn , iutcnec 
Soci. in d.l.J. fub num. 5 j . in vcrfic fecundb poreft li- 
mirari. &mouecur Soci.hacrationc: nam ego non 
poflum vti bcncfiao conrra tc, quod habco cx pcrib- 
na tua.Lamiciflimos. $.fin. fT.dccxcuf rucor. fcd iub- 
fticuciis bcncficiumconiequuiir ppprcrcricum: crg» 
fubfticucus bcncfido quodconfcquicurpropccr prc^ 
tccicu nondcbcc vci concra cum.Cbprobacur pcr tcx. 
in Liu camcn.$.qui rogarus.rT.adTrcb. pcr quem ccx. 
Ang.& Imola dicunc, qubd films mlticucus prxtcrico 
approbancc, cui dcbcc hxrcdicaccm rcfticucrc, nnn 
porcft ccftamcncum imptignarc in prxituUdurn fi- 
dcicbmifli dcbiri prxrcnro:crgo codcm modo tubfti 
tutusnon potcftdiccreprimumgradum cflcnullurn 
in prciudicium fidcicommifli fiUj approbancis. Vcrii 
fupradiccxracioni rcfpondccuc, ncgando fubtcicucu 
habcrc bcncfidum a prxccrico: nam lic^c habcatoc- 
cationc prereri tionis ramc non valer lfta confcquen- 
tia,habcr ius lucccdcdi.quia proptcr prxreririonc in^ 
firmatur primus gudus,ergo habec aprxccrito» imo 
ipfo iurc nabcc cx poceftace & vi lcgis, argJ.condicio- 
nibus. fTdc condirio. & dcmonftratio. & cura fubfti- 
rutus non fuccedat , ncc confcquatur benefidum 
fucccdcndi contcmplationc prxterici , fal occatio- 
nc cancum , debct bencficio pollc vti contra ipfura 
prxterirum. Lpcrendx, vbi Barco. C. dc cemp. in in- 
ccgrum rcftiruc. & rario cft , quia cum pcr prxteri- 
tionem primus gradus iplbiurc fic intirmacus, 6c 
idco fubftictico ius quxfitum lic, non cft in poccfuta 
prxteriri quo minus fubtbrucus vcacur iurelibi quz- 
lito,arg.Lnc in poteftace. fT.de arbicr. l.fi. fT.dc pacl. 8c 
Liiparrcm.$. j.fTquematL fcruic.amic. Nccoblut, 
quod filius infticucus prxtcxito approbante no poflit 
tclumccumimpugnare: quiavlcraquodhxc opinio 
pcr mulros rcprobctur, urncn non tenct illario: qiua 



DeSubftitutionibus^Pars Prima. 74 



licct nbn aperiarar via inft ituto, tamen apcri tur fub- 
ftituto. d.l.j.f.tin. & rario diffcrentix apponitur pcr 
Polic.in trad.fubltirut.in matcria viilgaris,in q. $ i.& 
eftilta: quu licftaperta vu fubftituto , nullomodo 
«erhocexpugnamr rcftatoris voluntas.imocius cc- 
iamenram fccundum cius voluntarem proccdit: fcd 
fi apcrtam viam inllituto cfledicercmus , itatimom- 
-Itiis dcfunCti voluntas corruerct hisiunbus confidc- 
ratis.quod difhcilius toicranduiri cft. nam minus ro- 
ierabilcctt, qubd diquis dilecrasa tcftatorc & voca- 
tus, fprcto iudicio fuprcmam exptigncc volunratcm, 

Xim quodquis cius volu n tarcm fequawr,& pcr pre, 
fr.icontra Socini opimoncm cenenrRipa md.l.j. 
nurat 1 j.& Polit.in tract. fubftan matcria vulgarif, 
tnd.q. i 1. & mihi vidctur vera fententia, cumqua 
pertranfeo , & lecundum Polir.conlidcrahoc: nam 
•cumhodic hdeicommiffumccnfcatur repcoramab 
ipfo fubftiwto.l.non iullam. CadTrcbcLnon dcbee 
poflehTius, cum fiia non interfirapprobarcpriraurn 
gradum in commodum fubftituii, linccomodofuo. 

S V M M >A R I V M. 

1 Subjiitutum an exeludat ille, qui dt iure ciuili adirepo 

tefapctendo btmorum poffrffionem fecundum tabulas. 

2 Subflitutus excluditur per btredem repudiantem bono 

rum pofft jfionemftcundnm tabulas^ deinde dt <«- 
recmli venienttm.({uoddtlarat*r t prout mmc- 

3 Subflitutus admittitur,quando inHitutus non vult to. 

ditioni parertyfub quafuitutfLtutus. 

C A P. XX. 

Eptimaprincipalis quxftio cft.fan ille 
qui adircporeft dciureciuih.pcrcndo 
bonorum poflcflionem lecundum ta- 
bulas,exdtidatfubftiturum? Et in hac 
quxftioncconduliue proccdedodicas, 
quod fubftiruras cxcluditur, quam fentcntiam te- 
ncn t Bart. Soci.& Ripa i n d. l.j. & proba rar pcr texun 
1. j.acontTariofenfu.CdcimpubJc alijs fubftic. 

Otlaua condufio cft, f an quando hxres rcpudia- 
uit bonorum poflcflioncra fccundum rabulas,&dc- 
indevult vcnircdciurc ciuili, exdudacur fubftira- 
ras/In hac quxlhonc duc funt principalcs opinionc?: 
quarumpnmadt, q>fubftuutus nonexdudarur,& 
hanc tcncntgLin Lfuura ha?rcdcra.Cdc iurc delib. & 
rnoucnrur per rexan L j. Cdc impub. & alijs fubftir. 
Vcrum huic texrui rcfpondctur, nam loquirurqrt in- 
ftitutus rcnunciauir ex rcftamcnto, & volcbat abinte 
ftato fucccdcrc . ccrte li lit fubftjratus, non potcft ab 
inteftatovcnirc: quiaquamdiupotcft cx ccftamento 
fucccdi pcrinfticucum, vd fubitiiuram , nunqua cft 
locus fucceflioni ab intcftato. L quadiu. tT.de rcg.iur. 
& idco cum tcx.ifte non obfter.contrarum opinionc 
tencnt Bar. Soci.&Ripain d.l.j.Bar. BaLPau. dc Cair. 
Alcx.Saly.laf.Corn. Cyn.Iac.Butrig.&Iacob.Bal.& ce. 
tcri Docicommiintrerind.l.fuumhxrcdcm,Bartan 
Lncc is.$.j. tT.dc acq. hxred. Imola in l.tilio prxtcriro. 
ffdc iniufto, rupto, Sc irrito tcfta. & m cRainunus, 
cxrra dc tcftara. & Poucan trattfubftan nutcriavui- 




garis.in q.40. & hxc cft communis cVrcccpra omniu 
Do&orum fentccu.qux probarar hacrationc . Natn 
qn quishabcc plura tcndcntiaad vnumtincm, filpc- 
cialiccr vniiurtrcnunciar, alrcri rcnunciallcnonccn 
fctur.Lli doraus. ff.de fcruic. vrban.pncd. Lli nlius.in 
vcrbo, Paulias.tf.dcbon. Iib. &d.Lnccis. $ j.ff. dcacq. 
h-rrcd. fcdnosprxftipponimusinftirutu habcreplu- 
rarcmediatcndentia ad vnurn fincm.idcft bonorum 
pollcflioncm fccundum tabulas , Sc aditioncm hxre- 
ditaris dc iurectiuli : ergo rcnunciando bonoru pof- 
{rflioni fccundum tabuias , rfon ccnfetur renunciare 
adirioni dc iure ciuiii.& idco cum fit fpcs,quod inlh- 
rutus admtttawr, non p6c tubftmirusadmirri. l.qua- 
diu.ff.dc acq. hir. &probattu hxccondufio hac alia 
rationc . Na li vcra cllct GlolDr opinio, fcqucrcrar,q> 
exdufusaiurc prxcorio perinpfum anntincafu, in 
quo habcrcr fubftirurum vulgarcm , no poflct poftca 
adirc deiureciuih. Icdconfcquens eftfallum. Llicec. 
Cdc iure dclib. ergo falfum cft ccia ancccedes , & lic 
(.}> in cafu noftro fubfticucus pcr iafticucu exdudacur. 

3 Hxc condufio dcdaratur duobus modis: fSi pri- 
modcdaratur non proccdcrc quando inftitutus hx- 
res limplicitcr harcdicaccm rcpudiarcr, nam cunc cic 
omni lure rcpudiarcintclligcrctur.&rpcrconfcqucs 
fubftiturasadmini pollcr, Arcr. Soci.&Ripain d. Lj. 
Bar.in d.I.ncc is.f. j.Cyn. Ang Iaco.Butrig.BaI.Pau.de 
Caftro,Alcxan.Iaf&c^ceri communitcrind.Lluurn • 
hxrcdem, Bald. m rubr.in 6. q.C qui admit.Cyn. 

& Bald. in LaccuIationcm.Cde i/s, qui accufarc 
no polf & motientur per gl. in l.j. $.lcd videdum.fLde . 
fucccltedic.& arg.l. j .$.fi Titix.ftidcadim. lcgar.& in 
LlidiiQ.verf ide lulunus, &l.duob. $. (i quis iuraae- 
rit. ff. dc iureiur. pcr qu$ iura in argumctu probatur, 
q> qri rcpudiatio rctcrtur adiptam hzrcdicate, pro- 
ut cft in cafu noftro , tunc vidccur repudiarc omne 
ius quarrcndi illam hxrcdiratcm . &pro haccondu- ; 
fionc facic eriam, quiaillcqui hxredirarem fimpli- 
cirer rcpudiac.ranc vidcrar in cocum rcpudiarc, licut 
ccontxaiHequando dicir fcvellc acquircrc, vidccur 
vcllc acqui rcrc omni i urc. d.l.ptibcrcm. C dc iurc de- 
hb.& cum hacopinionc pcrcranfir Arcr. in $.cum igi' 
rur, numcro ^.Inftirur.dcbonor.pollcll.&candem 
fcncentiam fcquitur Poiiran tra&a.fubftitan mareria 
vulgaris,in q-4o.& cum ca cgo percranfeo. 

Secundo & vlrimo dcclaratur non procedere, 

4 f quando remmciallcc alccri iiiri cancum, atlicCta 
caula, quiadamnofacllct hxrcdiias: tunc cnim pcc 
fubftirutum cxdudcremr infticuras,quiainftiracu$ 
cenlcrarrcnunciallcomni iuri,icaccncncSoci.&Ri- 
pa in d.Lprima, Bald. Salvc- Pau. dc Caftro , Alexand. 
&alij communiccrin d. I. lumn hxrcdcm , Barro. & 
Roman. in dlncc is. fprimo , Arc^ in d. f cum igi- 
tur , & Pohr. in d. q. 40. & ratioeft, quia cunc caula 
vniformirer rcfpicit omneius, pcr quod poteft acqui 
rihxrediras. vndc hcct renunciatio lit fpccialisiu- 
xisadcundi, tamcnpropter caulam gcncralcm cen- 
fe birar gencralis, quia cauu generalis ampliar dilpo- 
fitionem fpcculcm.1. cum patcr. f . dulciflimis. ft. de 
U.Y,a.i.&Lliisqui. ff.dc acquircn. polldf ficutcauta 
fpeculis cxprclla rcftringir renunciationem gene» 
ralem.laidccrcra, &ibi Docto. Cdc tranuct- &in 
argum. pro hac condufionc facic texras in Lfi quit 

N 1 mihi 
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mihi bona.f.fi mandauiffdeacqurcn.hered.vbi 
probarur quod mandarum riatum ad pcnrcndam bo 
norum pollcflioncm, &fic fupcrvnoiurc agnofccn- 
di hxrcditarcm , cxtcnditur ad iu$ adcundi proptcr 
mcntcm conccdcntis mandatum: quianon eftratio 
vdcaufacum volucritobligari pcr bonorum poflcf- 
honcra,& non pcr aditioncm hcrediraris. & iic patcr, 
quod quando ratio rcfpicitvnifoimitcrvtrunqucrc- 
mcdium, difpoirao hominis difponentis fupcr vno 
cxcis , trahiturad ahud, aimincafu noftro rario fit 
gcncralis , & rcfpiciat vniformitcr vrrunque rcmc- 
dium, prxtorium , & ciuilc : concludcndum cft q> re- 
nuncians vni iuri, altcri ctiam rcnuciarcintelligarur . 
t NonoprincipaJitcrdubitatur, fan flinftjrutus no 
vultparcrcconditioni,fubqua fuit inftitutus, admit- 
tatur (ubltirurus?Etinhocdubiobreuitcrdicis,fub- 
ftirucum admitti : &cum habeamus cafura lcgis , dc 
hoc non cft dubitandum , nam in tcrminis probarur 
pcr tcx. in 1. l.Cdc inftit.& fubftit. fubcondirJad.fcd 
dcclara non procedcrc, quando turpis cft condirio, 
quxaprxtorcreraittatur, vclcuiparcrc nonpoflit, 
aut non dcbeat, Pohcin trad.fubftit. in matcria vul- 
garis,in quxft.j y. 

S F M M jt 1{ I V M. 

1 Subflitutio vulgaris tacita , ejut fub expreffa pupillarl 

continetur, an c\tinguatttr ,r/x expreffa pupHlarit 
per emancipationem de filio fatlamex tinguitur . 

2 Tacitum^uandocontinetunt^uipriucipaliter^ &non 

accefforii fub expreffo, e!r aliundc originem trabit , 
tuncexprcffo vitiato,non vitiatur tacitunu . 

C A P. XXL 

lEdraaconcluliocft, tsnquando pater 
emancipauitfilium, cui fccit fublbtu- 
tioucm pupillarcm, tacita vulgaris in 
co contcnta extinguatur , ficut cxprella 
' pupillaris > In hac q.dux funt principa- 
Ics Do&orum opiniones-.quarura prinucft,qu6d cx- 
pirer,& hanc opinionem rencnt,Bar.Rayn.Guil.Cyn. 
AlberJaf & Ripa in rLLj. & hanc opinionem commu 
ncm cfle rcfcrt Alcia-ibi, num.<? 1. & candcm opinio- 
ncm tencnt, Pau.de Caft-in Lcohxrcdi.$.cum hlix. ff. 
eod. Cyn.&Guil.deCun.in rcpcri.precibus.C.dcim 
pub.&alijs fubft. & Alb.de Rofin rcpet, Rubr.ffeod. 
col. $ 4«& moucntur ifti cx plunbus . 

Primb, pupillaris ccnfcmr fieri fubillacoditione, 
fiinpotcftatcpcrmanfcrit: igimrfiait dcfedus talis 
conditionis viriarcxprcflam pupillorcm, ita dcbct vi- 
tiaretacitain vulgarc, arg.Lmulicri & Tirio.rT.de cod. 
&dcmon. Confirmatur hxc ratio,nam talis conditio 
pariformitcr rcfpicir vtranq; fubftitutioncm,crgo pa 
riformitcr dctcrminare debct. Liam hoc iurc . ft.cod. 
&Lfllcgatarius.$.j. ff.de lcg.j.Huic rationi rcfpondc. 
tur,q> licct exdcfcdmconditionis viticturpupillaris: 
tn ex quo non dcficit coditio fubftitutionis vulgar is , 
tacita vulgaris non cxpirar. nam ftarc potcft quod cx- 
piret exprcflapupillaris,&nontadtavulgaris, prout 
fupra dichim fuit.&per hocrollitur altcra rario.quia 
jlla conditio,ii in potcftatc pcrmafcrit,non dcbct pa- 




rirbrmitcr dctcrrainarcin pupillariexprefla, & radca 
vulgarh tum quia illacoditio rcfpidt tmpupillarcrn, 
tum quu cft ratio diiicriitatis , cum in emicipato re- 
mahcrc poflu tacita vulgaris,licet nd pupillaris . ergo 
nondcbctficri vniformis dctcrrainatio , arg.J.aliud 
quoquc capitulum , vcrfic. & li hoc obfcruatum fuc* 
rit, Auth. vt cum dc appcLcognofcitur . 

Sccundb moucnrun nam cx quo patcr pupillarcm 
fuaipontcannullauir, imputct iibiquarcdcnouocir 
ca vulgarcm nihilprouidit,arg.l.tra&abarur.ffde mi 
lictcftam. Hxc ratio non obftat,quia in cLLtractaba- 
tur,fubftitutiocratfidcic6mifl'atia, quxab uuciono 
comprchcndcbat dircda tanquam flbi oppofitam>& 
neq; cx poft facto potcrat tralirc in dirccta, vt in I.vcr- 
bisciuiiibus.cuibi notatis. fhcod. &fauorchbcrtatis 
cftfibi indudum, q> coucrtatur a&us in dircdum,qn 
tcftator no potuit libi prouidcrr. fcd nos fumusinca 
fu, inquoabinitiodciurccoiiubcxprcfla pupillari 
incft tacita vulg.iris xquc principalitcr : & idco cii ca- 
fus lintdiucrii,intcr cos non tcnct jllatio , arg.Lnatu- 
ralitcr.fnihil communc. fl.de acquir.pollcll. 

Tcrtiomoucnrur: Tantum operarur rcuocatioad 
reuocandu, quantum difpolitio ad difponendu.cura 
contranorum cadc lit ratio.l.j. fT.dc his , qui funt fui» 
vclalicni mr. fcdpupillariscxprclla,&tacitavulgaris 
non pollimt nili hmul induci, crgo no pofliint nifl ii- 
raul rcuocan.arg.l.li ita fcriptum.$.rcgula. ff.de ii b.& 
pofth.igirur iicut iiraul induciitur, eode modo rcuo- 
cata cllc cenfcntur. Cct cru m & huic rarioni rhdctur : 
nam pi occdi t in conncxis, quc non poflunt nili firoul 
induci, & idco fimul rcuocatur . & ita pcocedit tex.in 
d.f .rcgulx fcd in cafu noftro potcft vna iinc alia inda 
ci.Lcu cx filio.$.j.& notatur in I. iam hoc iurc.fTcod.& 
liccc vna cxpircr.poteft alrcra rcmancrc.crgo licct per 
cm.incipationc cxpiraucnt cxprcllapupillaris, notn 
pcr hoc fcquiturq> rcuocatalitctum racira vulgaris. 

Qiiarto mouccur . Tacita vulgaris colligitur ex cx- 
prclla pupillari pp prxfumprioncm lcgis conic&ura- 
us,q> li tcftator cogitaflct.idcm dilpoluiflct : crgo d& 
bct cellare,qh tcirator craancipat hUum, quia vohirv- 
tarie rcuocat ipfam pupillarcm, arg.l.rcra lcgatam,& 
Lfl fcruocuralibertate. ff.de adim.fcgac Huic rationt 
refpondctur, ncgando conicquctiam , q> fl reuocarar 
cxprelu pupillans, crgo&taciia. NccobflatcLLrem 
legati , quu ibi nullum tacitu comprchcdcbatur fub 
cxprcllodiucrfl; rationis,& conliderationis,proutin 
calunollro.&iictcrmini non funtparcs. &hocctia 
modo rhdctur d.I.li fcruo cum libcrtatc.Vcl rhdctur, 
q,ibi fadacxprcflaadcptionc libcrtatis vitiatur par- 
tiailarc legatum , quia ilhidflnclibcrutenopoterat 
fubiiftcrc.Fm Bar. ibi, &non tcnctargmdereuoca- 
tione lcgati ad rcuocadoncm hxrcditatis, cum faa- 
lius inducatur rcuocario lcgati,quara hxrcihuus. 
l.hxrcs plam. f.quxpoft. ft.de tcftam.&Lfidcicom- 
milium.Cdc fidcicom.& ibi notant Dodtorcs , 

Qujnto&vltimoalijsoiniflts mouentur per tex- 
mm inl.quodii filius. ff.de capt.& poftlim. reueiC 
vbi probare ridcrur , quod quomodocunque filr.it 
cxcat patriam potcilatcm, nihiidc fecundis tabuhs 
agendum cft. mod6 fic: illa dictio, nihil, elt di- 
ctio vniucrialis ncgariua , & nihil vidctur exclude- 
re, & etiara tacium vulgarcm in cxprcfla pupilurt 

contentam, 
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contcntam, cum dictio negatiua vniuerlalis li in vno 
l:r : .ili.t.ni omnibus rcddatur falfa.Lfi is,qui ducenta. 
$.virum.tLdc reb.dub.C9rerum & htuc textui rcfpon 
derur.prour fupra in quaru q. (ccundi etlccf us vulga 
ris fubrtiruuonis rc(pondi,& cft vcra refponlio. 

Ercum fuperioropinio nnlla nitatur legc, vcl ra- 
tionc , cui rciponderi n» poilit: idcoaltcra eftopinio 
fupct ion contraria,fcihccr,qubd pcr cmancipatione 
filij racita vulgaris non cxpirct.& hanc opinioncm tc 
nenr Alex.num.4i.Alcia.mim.9i.qiixftioncri.&So 
ci-num. t p.in d.lj.Bal.in l.fi.C.dcinftit.&fubftit.Io. 
de lmolain cRaiiuitius , cxtradc tcftam. in matcm 
vulgans (uhftituiionis.&hanccandcm opinionem 
tenet Fcrnand. Vatquius in aacla.dc (uccelL crear. 
hb.t.$.i 1. num.i4t.&intracu.dc(uccctL progrcL 
lib.i.$.i tJiu1n.40.vbi hancopinioncmvcriorcm& 
fbrte rcccptiorcm cllcatKrmar. 

Mouenturifti hacratione: nam quando racirum 
conttncturxqueprmcipaliccr.&nonacccllorie' fub 
eiprcllb, &ahunde rraIiicoriginc,tunc viciato cxpref 
fb novitiaiurucirii l.ii ridciullbr.rT.de leg.|.&Lj.$.j. 
lf.quib. mod. pig. vel hvpoth. foht. fed tacita vulgaris 
comprehenfafubcxprcl(apupilLui,xqueprincipali- 
tcr,&noacccllorjcuibcacontinctur, & aiiundcori- 
ginetrahit.nam iplanovenitcxnaturavcrboru, nec 
cx fcquela pupillaris expreilx , fcd ex intcrprctatione 
lcgiscoruechirantisrnenrem defunc.ud.Liam hociu 
rc,& lbi coitcr Docfores, & tradi t Bar.in dJ.jdub nu. 
ai.crgo vitiaupet emancipationerihjexprcllapu- 
pillari.no vitiatur tacita vulgaris.qu; lub ca cx dripo 
iitionelegismentem tcftacoris conic&uranrisconci- 
nctur. Eciidixeris fupradic-tura fundamcnrum locu 
habere, niii tcftator qui difpofuit circa exprcllum, 
non vclir illum valcrc, namtunc no valebitucitum, 
exquolcx prxfumplit dlu tacitu proptcr cxprcilum. 
& ratio eft, quia remora volunute, in exprcllb.no re- 
xnanet prccxiltcns materia, vnde oriatut prxfumprio 
tacira. Rhdctur.tacua vulgaris ab initio continct fub 
exprcila pupillari & no cx poft facto, & hocexdifpo- 
firionclcgis coniccturatis tcftaroris voluntatcm : lcx 
cnimprcfumirq, tcrtacor,qui fubftituitin vnucaium 
fublhruillec in vrruq; licogicallct dc illo cafu:&idco 
rcmou volurare in expre!k>,rcmanet prxcxiftcns ma 
tcria, vnde oriaf taci ra prxfumprio , quia ex lcgis in- 
tcrprctationc mcntalircr vtraq; fubftiratiofacuin- 
tclhgitur, prout probatur pcr tcx.in til.iam hoc iurew 
&pcr tcx.in 1.1.& l.quauis.C.dcimpub.&alijs fubft. 
& facifint tex.iu prin. Inib.de pupiL & i n L/.& in I.Lu 
cius.ff.eo.in dichs/n. locis prubatur, pupillarc fubftrV- 
ncm dupliccm c(Ic,& liccu uciu vulgaris xquc prta 
cipahtcrdevoluncace tcftatoris fubexprellapupiila- 
xi contincatur,& non accciIohc,& aliundc tralut ori 
ginc, & cu taciu vulgaris nofchabcac adcxpreilatn 
pupillarc pcr modu (cquelc.fcu pcr modii partis fub- 
:cc h .ic, cocludcdu cftq» vitiata pupillari cxprcfla, no 
viciat tacin vulgatis.Et ex hac rone cgo no rcccdo ab 
luc fcua opinionc, qux in piicfo mris vcrior mihi vf. 

SVMMURIVM. 

1 SubnitHtio tacitavuif>arit comprebenftt in expreffa 
pttpiliari.an peraduentum pubertatisexttnguatur, 
noufetus qndrn ipjapupdiaris • 



2 DeteminatiopUrarelbic ensdeterminabiliJt, parifor- 

tnitcr detcrminare deber. 

3 Viitatocxprcffojacitum vitiatur. 

4 Exprcffioeiustfuodnctt<!ine(i>nihiloperatMr. 

C A l>. XXI L , 

1 r(^ynT*yT Ndccima conclufio cft, fan taci ta vuiga* 
f \ \bb¥& ns coprchcnlii in exprelia pupiliari , pcr 
wVVl^yg aduenrum puberutis extiiiguatur , non 
QAWrfXj* k" cus quam ip(a pupiUaris • Pro rcibhi- 
tionchuius concluiioms quuuor con- 
fulcrandi funtcafus: Quorum primus cft, quandopu 
pilUnsfitcura vllam tcmporis prar finitioncm, puta 
f iliomcoimpuberiTitium fubftituo: &inhoccai'u 
omifladifpuutionccoacludcudum cli, qnod vcnicn 
tc pubcrucc non expirat tncita. vulgans . & hanc opi- 
nioncm ccncntBarr. fubnum.f 6.Alex. fubnum.4;. 
Soci.num.60.Ripa , num. 116. &lmo!a in (LL).Ang. 
in Lin pupillari , & in LlcxCornclia. rf.codc. Imola in 
LquihabcbarjLcodem,&inc.R4iiiuriiis, cxrradctc- 
ftam.&Fernan. Valquius in tracu.dctu.ccell. crc.ir. 
lib.5.$.i I.num.i44.&in tracu. dcluccctLprogrcf. 
UU t.num.46.&hcc eftrcccpra &comnuimt 
Scribcntium (cntentia,qux probatur hac rationcTa 
citumquando.cqucprincipaIitcrconcinctur & nor» 
acccllorie fub cxprciib& ahundc trahir originem, 
tunc vitiato feu extinclocxprcilo , non viriaturneq; 
cxcinguicurtacitum.LlifidciuiIor. rf.de lcg.j.fcd uci- 
u vulgaris fub exprclla vulgan a-quc principalirer, & 
nonacccilbriccorincrur, &ahunde origincm tr.ihit, 
cumex interprcurionclegisconiccLurantismcntem 
dcfun^ti vcniat.d.Lbm hoc iurc. crgo pcraducntum 
pubcrtatis cxtindu pupillari noncxtinguitur racita 
vulgans. Nccobftat, li cu Arc.in d. I.qut habcbat,qui 

x conrracommune tcncr,dixcris,tqubd dcterroinatia 
plura rcfpicicns dctcrminabilia pariformitcrdetcr- 
minare dcbcr. d.Liam hociurc,& L(i Icgacarius, in fi. 
ff.de leg. j.lcd ilLe duc litbftitutiones, (ctliccr pupiila. 
ris ex|irclla & cacica vulgaris, vnicadccertninationc 
dctcrminantur.cum dicatur, iilio meo impuberi Ti- 
tiii fubfticuo.crgo panformtrcrdetcrminaridcbenc 
&idcolicutpcraductum pubertatis excinguicurpu- 
pillans exprcila,ua panfbrmttcr extingui ticbct taci- 
ta vulgaris.qux (ub cacpntinetur . Vcru tcnendoco- 
rauncopinionc,a quaui iudicando,& conluledonul 
lo jmc ;o cft rccedcndu.huic rationi tacil 1 ccr rhdaut: 
nahcetifta; fubftitutioncs vnicadcterminationcdc- 
tcrmincnt, th ratio diucrlicatis inducit diucrum dc- 
tenninatione: qucthuediutis rocll, quiapupilians 
exprellaextinguicurpcraduccu pubcrutiscu,n6du- 
rctampliuspupillarisxtas. quxracio ccilacin caciu 
vulgari, na ratiointroduccnst4Cttavulgarc,cllconic 
clurata tcllatoris volutas,qux rabo mihtat et li infti- 
tuttis poft pubcrratc noiitcllcltxrcs : ci go ct poft pu- 
bertatem miliut luristhipoiiiio. LaT1t10.ti.de vcrb. 
oblig.&LilhuLrtiadlcg.AquiLPrctcrca uocitvcrum 
q. iile fubftitutioncsvnica dctcrminatiouc dctcrmi- 
ncntur.cumvulgatisnon dctormincrura vcrbisip- 
lius pupillaristctl aliunde hiboriatur , videhcet cx Ic- 
gis intcrprctationc, prout (iipradiciuui tuit.crgo mi 
ntm non cft li pariformitcr nondctcrmmantur. 

N } Sccundus 
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Secunduscafus cftqnpupillaris fa&afuic inlon- 
usrcmpuspuraliinfra ij. annum deccflcric:&in 
occafii concludcndu cft,q> aducnicnrc pubcrcacc ca 
dca vulgariscoprchcnla fub luc pupillan racca inlo- 
gius ccpus.no expirar,& ita tcticnc oes lupradicii Do 
dorcs in d.l& cft cois opinio, quar probacur cadc ra- 
rionc,qua probacus fuic lupenor cafus, & ab ifta opi- 
ntone non clt diiccdcnduin, & cum ca pcrtranfco. 

Tcnius calus eft, quando pupiliaris liiblhtucio fa- 
ftafuifcuhmirationcccrti tcporis, puta.lidcccilcric 
in pupillari xtacc: & in hoc caiii du.r funt Doctorum 
opinioncs: Quaru primacl:,q>aduenicnrepubcrcatc 
cxpi rct ec cacita vulgaris, qua opinioncm cencn t Bar. 
& Alcx.ind.1 j.Ang.in l.in pupillari.ff eo.Arc.in l.qui 
habcbar. ff. cod. & loan. dc Imola in d. c. Rainutius, 
cxtradctcftam &cftcommunisopinio, proutatre- 
flacur Ripa in d.l.j.& moucncur ifti cx phiribus. 

Primo pcr ccx.in l.qui habcbar. ftcod.vbi ccx.dicic 
q> li pupillaris fubftirutio cft facta filix antcquam nu- 
herct, idcftanccquaadnubilcs annosperucnircc, & 
fiCfuitcxprcflacomodoquo inerac, cxpirataducnic 
tepuberratc, &quoad racicam vnlgarcm fccundum 
Barjbi.Huic rextui reipondcrur: n.i an ibi pcr aducn- 
rum pubcrcatis extinguatur racita vulgans.vti pupil- 
ljnse.xprclla, non poretr ficn dubiuin cumpcr adi- 
tioncm hcrcdiraris racita vul^aris ibi exnnchi fuerif, 
&nonpci aduentumpubcrraris.l. poftaditam. C.dc 
impub.&.ilijsfubftir.&q» ihi fiierir hxreditasadita 
probarur m co tcx.in vcrfan filia: hxrcditas, vndc vi- 
dctur pra-fupponcrc adicam clTc hxrcdicacem, per 
quamaditioncm iugirurharrediras parriscum bonis 
filij.L(cd fi pIures.$.fiho.n\dcvuJg.& pupilLfubftir. 

Secundo moucrur pcr rex.m l.fi. in vlc. vcrf.rEdc fi- 
dcicom.libc.cum (ic inducendo.ibi feruis hbcrcas rc- 
li&afuit, cu filij ccftacoris ad pubertate peruencrinr, 
&fiiitfacta fubftirucio, fi filij nati noncrunt, vel li 
nati intra pubcrtacem decelleri nc, & fili j ibi nari non 
fuerunr,& pcr confcquens fubftirun atl liarredicatcm 
admifli hicrunt:&dubitarur ibi ,an incontincnci li- 
hcrtas tlai uicbcata fubfticutisfcruis, cum aliiblti- 
tutis fueric rcpctica, an vero cempus pubertacis cx- 
pcclari dcbc.it •& dicit rcxcus, q> libcrras inconrincn- 
ci dcbctur: & dicit cciam q> fubltituci ad harredicatcm 
admittinonpoflcnn i1adimplereturcondicio.modo 
fic,fi tacita vulgaris fubexprefla pupillari coccnca no 
exringucrcrur pcr aduccum pubcrratis, Icquerecur ve 
rumnon cllc (ubftiruru ibi admirri no pollc , ji adim- 
plerecureonditio, quia pcraduencii puberracis licet 
dTcrcxtinvftaexprcflapupillaris, remancrcc rntacira 
vulgaris,cx qua admitci pollcc.fcd confcqticns cft fal- 
fum,vubi rcxnisdidt: ergo faJiumcftcriamaiitece- 
dcns,&Iicperaduentum pubcrraris non extingtn cc 
tacitam vulgarem. Huic tcxtui lic indu&o rcfponde- 
tur, ibi conditio libertatis cu filij ad pubcrtatcm pcr- 
ucncrinr, mtdligcbatur, lihxredescxtitillcnt, &ad 
pubcrtarem pcrucniflcnr,vtdicitibi cex.in vcrf.con- 
ditione,idconon ccnlccurrepericaa fubfticuris, quia 
admiccinopocuillcnradhjrrcdirarem , licoditioad- 
implerecur no ex pupillan, quia adiictiicrc pubcrratc 
expirallcn non ex tacica vulgari, quia parircr cxpiraf- 
fcradirionchcrcdiraris.&iftccftlenfusliccri,&pro- 
ptcreafppradida induclio faciliccr rcmouctur. 



Terrio moucncur per rex.in Lpenulc. §.(L C. dc ne- 
cellar.fcru.hxrcd.inftir. Huiccexcui refponderur, pcr 
aducnrum puberraris no fuille extmciam cacicam vul 
garem,lcd pcr aditionem hxrcdicacis : nam fi infticu- 
tus non adiuiflct, lcgatariusnonpofleclcgatam vcn- 
dicarcJ. nemo. fhdc reg.iur. & Lii nemo. fhde tcftarn. 
tuccvndc cum lcgacum vcndicarepofllr.-conclnden- 
dum eft ibi pcr lnflicutum aditam fuillc hxrediratc, 
& hoc codcm modo remoucrur tcx. in L fi fundu fub 
condirione. Hi.fin. fl.de lcg. j.cum candem pariatur in- 
dudionem &rclponlioncm. 
KtiQuarrb moucntur, ift^ duc fubftones vnicadcten- 
minauone dctcrminanrur , ergo panformitcr dctcr- 
minaridebeuc. d.l.iam hoc iurc. igirur vtiperaduen- 
rum pubertaris cxpirat cxprcira pupill.iris, ira expira- 
rectia dcbct racira vulg.ins.Huic ranoni rcfpondcas, 
prouc (iiprarclponfum fuir rarioni ArctiniaddudJC 
in primo c.ifu Imius conclulionis. 

3 Qmnio,& vlnmo moucntur, tvitiaco exprcflo,vt- 
ciacur tacitu.l. ? .$.& liabct.flMc lcruir. ruft.pr.Tt1.quia 
racicum non habetplus opcrari quacxprdlum.l.qui 
adcerrum.fTJocati. Ergo|xrraduentumpnbcrcatis^i 
riatacxprclTa pupillari iubflitutionc vniarur enam 
tacita vulgaris iiiDfticutiofubca comprchenfa.Ccte- 
ru &huicrationircfp6dcrur maiorc propolirionem 
non procedcre, qn cacmim equeprindpalitcr iiib cx- 
prello conrinccur, prout dtin cafu nollro, vt ftipra 
pluricsdidumfuit: nam runcvitiacoexpreflb,cadra 
millo pacto viciarorJii fitlciuflor.rTdc lcg.j igirur no 
(equimr,q>vci pcraducntu pubcrtatiscxtinguirur ex- 
ptciia pupillaris , ira ctia cxcinguacur tacita vuigaris. 

Er cum fuperior opinio nulla , ncc legc , ncc rario- 
nc fundetur, cui comodc rclponderi no po(h idco al 
tcra eft opinio fupcrion cdcraria.fcilicet q> racita vul- 
garis pcr aducntum ptibertacis nocxtinguatur. qua 
opinioncm tcncntlo. dclmola, Soci-Ripa, & Alda. 
in d.l.j.gl.in l.lcx Cornclia.fTleod.Salvc.in l.li ccflame 
to.Ceod.& I crnan. Vafq.in rract.dc (ucc.creat.hb.). \ 
$.2 t.num.i44.&in trac).dcfucc.progrcflib.i.J.i \. 
num.4i5.& li.rccftcommunisopinioModcrnorum, 
prout Fcrnan.atreftarur,& moucntur illi cx pluribus. 

4 Primo, texprcfliocius,quod raaccineft.nihil ope 
rarur.l. t .rf.dc Icg.j.& Lno rccte.C.dc fideiull. fed tcm 
pus pupillaris ccaris incft in pupillari fubfticutionede 
ncceilitjte.i.qui liberis.rf.cod.crgo non opcrabiturq» 
tacita vulgaris cxpirct aducnicntc pubcrratc, qux no 
expirarct, vbi nocllctfacta mcntiopupillaris ztacis. 
Huic rationi relpoder Alcx. nam vcru cft, q> cxpreHio 
cius.quod caciteincft, nihil opcracur, qaando cadtu 
incft dc ncceflicatc: fecus vcro cfl.li infic cx voluntatc, 
quia ttincexprcflio bcncoperatur. I. talis lcriptura.rE 
dc leg.j.fcd llla vcrha.fi inrra pubercatejeu in punilJa 
hxratcdcccllerit.no infunr deneccflitace,quiadice- 
rcporuit reftator.li mtra leptcannos, vel dccedccclle 
rit:crgo vcrba llla aliquid opcrari dcbcnr.Necobftar, 
li dixcriscum Ripa,q> licetexpreflio no inlit tlc nccei 
litatc, quia potcft coarcfari ad brcuius tcmpusJ.fi ita 
quid.fEeod.tamcn in calu noftro, cu loquamur, vtru 
poflit prorogari,diccdum eft, q> quantum ad hoc in- 
(itde ncccflitatc I. in pupillari. ff. eod. igimr ifta ex- 
prefllo nihil opcrarur , quia refpondco, quod nos no 
ioquimur hoc rdpectu, an poflit ^progari.fed fimpli- 

circr 
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dter loquimnr, an qfi pupillaris fubftitutio faOa ftiit 
cumlimitarionccertitcporisactinguatur tacita vul- 
caris vti ejprdlapupilUr is pcr aduetum pubcrutis, 
& ficcum vcrba adiecra in hac pupillari fubrtirutione 
noinfinr dc nccdTuaic, quia arl brcuius cps coardbri 
porerant.concludendu clr, vcrba illa aliquid opcrari . 

Secundomouenturargucndoapariibtis lufricicn- 
tcr enumcratis : nam atit vis diccre, quod tcmpus pu- 
pillaris ctaris limitcrctiam nilgarcm.&ccrtclimita- 
bit.negatiuevidclicet.fi lixrcs no eritin piipillaria-ta 
tcfcd ii fupcrncniat jwft pnbcrtatcm , vcrumcritdi- 
ccrequod non fuit hcres in pupillari cratc: vndecum 
eucncrit conditio fubftitutionis vulgaris,non expira- 
bit.imodFecrum habcbit . Aut vis diccrcquod tcous 
pupillaris xtaris non limitet vulgarem, & tunc habcs 
intcnruni.quianihilobftat, quarevulgansfccudum 
fuam naturain.li hxrcs non crir, eriam poft pubcrra- 
tcm ctTeCrum fuum fortiri non dcbcat . Confirmatur 
hxc ratioyquia racio,qtiareIex indticit tacitam vtilga- 
rem.cx coniccturata incnrc tcftatoris , militat cfiam 
•fiinftiturus poftpuberutc nolitcllchxres, ergo mili 
urcdcbetctiadilpolitio, arg.l.aTitio.fF.dcvcrb.obl. 
Vcrutncx' huicrationi contrariam opinioncm fubfti 
nendo,polliimtis rcfpo<lcrc.racita vulgaris fiibcrprel 
fa puptlUri comprchcnfa no vcnit ex verbis fcu lcque 
iapupilUris fubllittitionis, fed cx difpofitionc lcgis 
fundaca in coniccrurata menre teftatoris: & idco ipfa 
non cxtenditur, ncquc extendi poteft vlrra tcftatoris 
voluntarem, cum accus agcntis vlrra eius intctionem 
nilul opererur.l.n6 omms.rF.li ccr.pcr.fcd lic cft, quod 
pcr fubfticutioncm pupilUrcm cerco rempore limira 
ram,iddf,li in pupilUri .rratcdcccllerit.coftat volun- 
tatcm tcftatoris cllc vlq; ad illud tempus fubftitnrum 
ad hxred i tarc admi t rcre vel I « quod aj>parcr,quia vo- 
luntasdefuncrifuitiionproiiidcndi vltra illud rcm- 
pus.l.fi itaquis. ff.codem. igiturdicendum eftargu- 
mcntum .lupcriusfadhim nonoblhre, quianoneft 
vcrumtepuspupilUris xratis limitare vulgarcm co 
m odo,quo fupf a diti n m fui r, cum I i m i tct priuatiuc : 
& idcoadueniente pubcrtarcdc tcftatoris voluntatc 
cxpiratctiamtacitavulgaris. &cx hac confideratio- 
neconftat verum noncflepoftpuberutcm militare 
etiamrationcmracitxvulgaris. 

Tcrtio & vlti mo , mouenrur per textum in d.Liam 
liociurc.rF.codcm.cum duplicitcrinduccndo, &j>ri- 
mo in principio tcxtus , vbi dicirur, quod quando n- 
lioimpuberi fubftituitur jKireftatorem.tn vtrunquc 
cafum fubliituifle intcUigitur.idcft in vulgarem.fi hq 
res non crir, & in pupillarcm.fi hxrcs crit,& impubcs 
dccedcrir. modo nouda funrvcrba fnrilconlulti.qui 
cummaximomifterioloquitur: namquando loqui- 
tur de vulgan.fi mplicitcrdicir.fi hxrcs non crir,& ad 
nullum tcmpusfe rcftringit: quando vero loquirur 
dc pupilUri.dicir, li hxrcs crit& impubcs dccdicrit, 
& lic lc ad pupilUris xtatis tcmpus coar&ar . ergo Iu- 
rifconfulrusdar pcr hoc intclligcre, q> tacita vulgaris 
fub cxprclla pupillari comprchefa non cxpirac puber- 
taccaducnientc.Sccund6inducicurinfiiic, vbixqui- 
parat fubftirucioncmpupillaccm impubcrilimj->lici- 
ter fadram, & facram vulgarcm fcparaiim, & pupilla- 
rtm fcpararim:nahabccuribi,q> alceroderrihus mo- 
dis impubcribus libcns poccft Hcri fubftiiuiio,vcldu 



plici ccr.puta, fiuc i ra ptibcs hxrcs non cri r, fi nc cri t & 
in pupillari xtatc dcccllcrit, & lic nihil refcrt , vtrtun 
vulgans tatum fbmaata, 3n jiupillaris tantum fonna- 
ta.an vtraquclimul, & licfiduplcxfubftiturio naG na 
cum limplcx fubllitutio hat,ad vrrunquccafum, tam 
vnlqaris, quim pupillaris cx mcrc tcftatoris refcrtur , 
nonalitcracfiduplcxfiibftitutio ficrcr. Scdquando 
dtij>lcxfubftirutio fit, & lic quandocciam vulgaris fir 
exprcl:>cproaildubionon cxpirataducnicntc pubcr- 
tatc, ctgoncqtiectiamcxpirabit tacita, quandoiub 
pupillaricxprcllacontinctur: alias.n.xquiparatiobo- 
na noneflcr, &rcvcraliicre\tusitaduplicirer indu- 
ccndo , bcnc hanc probat opinionem , cuin^ qua cgo 
pcrrranfco , & confirmo lucalia rationc. 

Tacica vukraris lub cxprclla pupilUri continctur 
cx prxlumpca tdutoris volunrarc, qota lcx prcfumir, 
tclrarorcm vcrifimilitcridcmdifpoluillc, li htincco- 
giullctcalum: &ccrrumcftctiam,q>iIUvcrba, fiin 
pupillari ctarcdcccllcrit.fucruntappolitaporiusdc- 
monftrariue.quim uxariue : quod patct e(lc\*erum , 
quuaqri exprimitur rcmjius.quod incft ex natura fub- 
fticucionis,ciicillud vidccur poruis cxprcfliim demon 
ftrariuc, quam taxatiuc, exquoomninoincllct li cx- 
prcllinn no fuillct. lftud prob.uur pcr notata j>er I5aL 
&Itno.in l.Gallus. if dc ltb. & pofth. & rradtr Ruin.in 
conf.p"». num.^.in i.vol. fcd hxc^rrba.li in ptipillari 
xtatc deccircrir, iiint cx natura pupillaris liibftiturio- 
nis, & fi cxprclla non fuiflcntomninoinellcnr.I.i.fr. 
eod. erqo hxcverba fucrunrpofira dcmonftratiue,& 
nontaxatiue: igitur non taxantnequclimirant infra 
hoc tempus rariram vulgarem fubftirutionc.&pro- 
ptcrca vti fi hunccafum infra hoc femptis teftatorco 
s»itallct,idem difpofuiiretsTrilimtlitcr, idcm conclu- 
dendum cft, q> cxtra tcpus pupillarisxtatis difpofuif- 
fct li cogitallct , cum eadcm prxfumpra teftatoris vo- 
luntasfempcrmilitct: &idcofempcrctiam militarc 
dcbct iuris difpolitio, arg.l.i Titio. ff!de verb.ob!ig.& 
I.illud.rf.ad lcg. Aquil. cum vulgaribus . 

Qnartiis&vltimiis cafus eft, quando in pnpillari 
fubrtiriitionebrciiiusrcmpusriiitcxprcllum: puta, fi 
dcccllcrit infra dccimtimannum, &in hoccafu omif 
udifputationccondtidcndumcft, qtcriam tacitavul 
garisvriexpreflaptipillaris cxtinguarur. &hancopi- 
nioncm tenec Bar. Alcx.& Sori.in d.l.j. Imola in c.Rai 
ntirius, extradetcftam. Ang.ind.Lin pupillari , &in 
d.I.lcxCornclia,& Arct.ind.l.qni h.tbcbar, &cftcom 
munis opinio. &moucnrurifti legc, & rationc. 

Lcge p tcx.in l.li ita qtiis , in Lqui plurcs liberos , in 
prin.& in l.cx fado.J.ite qucro.rT.dc vulg.& pup.fubft. 

Rationcdcmum probatur nam tcftator prouidc- 
do proccrto tcmj>orc,&feadcertiim rcmpus rcftrin 
gcns.vidctur in aliud tcmpus,& poft rcpus prohibuif 
fc.l.ftaru hbcrii.f Stichum. £ dc lcg.i. & l.Imjicrator. 
fT.de poftul. fcd in cafu noftro rcftator ad ccrttim tcm 
pus.quod non eft cx natura cflcntiali pupilUris Itibfti 
tutionis, fc rcftrinxir.crgo poft illud Cctnpui fubftiru- 
rioncm prohibtiirteccnfearur, &prohac rationcfa- 
ciuntrioutapcrRtiin.inconfp^. num.4. lib i.&ira 
eft concludcndiim, licetcontraritim rrnc.tnt Ripa & 
Alciar.in d.l j. & Fcrnandtis Vafquiusin tracr.de fuc- 
cclLcreat.lib. i. 11um.i44.cum mhilboni ci rca 
hunc cafum adducant. 
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I Subftitutio pupiHaris ft makri , relextraneo fiat,*» 

(i uiincat ucit^m vnl^arenu . 
x Sul/litutio pnpilLris , quandofit maiori velextraneo , 
vdciin vim fidcicommijfinx Jnbftiiuiii/nis. 
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, Vodccima, &vltima conclulioeft.tan 
pupiliaris li uuiori, vclcuraneofiar.co 
cineac cacica vulgarcm ? Bar. Guil.Alex. 
ScSoci. ind.l.j. ccncicalcm pupillarem 
' fubftirucioiicm concincrccacicam vul- 
garcm , & idcm tcnct Bal.in l.fi.C.dc hxraLinftic. fed 
dirhcultasclt, f quia quando lubflitutio pupillaris fit 
maiori, vc! cxtranco.cmn cunc rvon valcat in vim pu- 
pilurisfubrtimcionis, valccin vim fidcicommillaru:, 
GlafDy.Ray.Bar.Bal.Ang.lmola, Pau.dcCalLAlcx.ic 
Iaf.inl.vcrbisciiiilibus.fr.cod. Gnil.de Cun.& Cyn.iti 
l.prcdbus.Cco.in matctia compendiof.r. iacBurrig. 
& Bal.inl.cx tribus.Cdc inoffictcftam. Ang.in Lfi.C. 
dc ha-rcd.inftit. Bal.in l.extraneitm.C.dc haTcd.iiiftic 
&inLfcd&linc.C.adTrebcl. Ant.de But.Card.I lor. 
& Imola in cRaimitius, cxcra dc tcftam & harc clt ct>- 
munis & rcccpta Scribentium fcntenria . modo lic , li 
talis fubftitutio valet in vim fidcicommilli, crgo tn ca 
li fidcicommillo nonpotent contineri tacita vulga- 
ris, tum quia liint (pccies oppofita*, tum ctiam ijuu ft 
a principio valcrcr, vt dtrecra vulgaris, non pollct po- 
ftejvalcrcin vimfideicominiili. d.l.verbisciuilibus. 
tttm ecumquiacftcontra tex.inl.illeaquo. fiidctc- 
ftamento . fr. ad TrcbcL & li dixcns ex mente Imola: , 
quod fupradiciaprocctlunt, qtiando fiddcomiuilLi- 
ru fubftitutio facfca fuit pcr vct ba obliqua.iccus qiu- 
dopcr vcrbadirc&a.fcu communix nam tuncnoclfc 
abturdum, quodcotincattacicam vulgarcm.&quod 
talisfiibftitucioancc adicam Ivrrcditaccm valcat,vc 
dtrcdavulgarts, poft aduam, vc fidcicommillaria , 
qucmadmodumcftin btcuiloqua,&copcndioufub- 
ftitucione: quu rcfpondctur hocftarcnon polIc,nara 
aut vis racitam vulgarcm hoc in cafu contincn fub 
cxprcluacpupluriinucili & inualida, auc fubhdei- 



commillaria fubftituctone : fi primo cafu wseam fub 
Juc puptllatt contincrt , & hoc It arc 06 pqtcft cx duo- 
bus, &primo tcftatorcm non prxfunuiur voluillcptt 
pilLuitcr (ublhrucTc, quia tcitator uon prxiumimr 
chgcrc via mutiIcm.L $ .tlde tcftam.milic. li crgo non 
prxfumitur, quod voluctit faccrcpupillarcm: non-u. 
potcrit cltci, quod volucrit faccrc tacitam vulgarcm: 
oanitacitavulgarisfubcxprclla pupillan cotinctur» 
quando tcllacor voluic pupiilantcr lublcttucrc.Sccun 
do ii valcrct vt ucitavulgaris, crgo non poOcl valctc 
in vnn fidcicomnullariar.d.l.vcrbis ciuilibus. & lic clfc 
contrafupcriorcm communcmopiiuoncm, aquain 
iudicando &confulcndo noncftdifccdenduni. Sifc- 
cundocafu vis iftam tacium vulg.uem cuntincrilub 
ndeicommitlaru iubftitucionc, &lu,c ncquc ecum 
ftarcj>otcft, quuiuntipedcs oppoliu : &quucum 
non conftct dc hac tcftatoris vouii)tatr,& lic limus in 
dubio, non cll rcccdcudum a projuicucc vcrborum, 
quxquod lub hdcuommilljiuiullfliruttoncnocon 
ui)cacurtacitavulgyis.d.l.tllc iquo. J.iuictcltamcn 
ro. Ncc obiiac lllud, quod dtcttut dc biouloqua & co 
pcndioft iubfttcutionc, quu brcuiloquj&compcn- 
diola non funt fpcvics oppolitx vulgari, vcl fidcicom 



milUrix, licut fid 



nllaiia vulgaii: & quiacx 



vcibis compcndioix&brcuiloqux conllat, ciiutorc 
voluiilc faccrc plurcs fubliitutioncs diuerlarum fp*- 
cicrum, quodfccuscft in fidcicommiilaiu fubllitu- 
tionc. nccobliatLfi. Cdc lurcd.infttt.quialoqutcur 
invulgarifubihtutioncdubu ,&idcocum ulisfub- 
ftitucionon valeattnvim pupilljris, ncquc ctumin 
vim tacicx vuigatis.condudcr.dum c-ft valctcm \nn 
fidcicommillatic,& proptcrea in cxiranco impubctc 
intclligitur lacta fubconditionc, ii in pupillanautc 
moiucur, &in maioriintclligunturcalia vcrba, liin 
l j.anno moriacur.l.cum filiarl*dc lcg.j.vbilcgatum 
facfcum pubcrt minori tancum 1 j. annorum, cum ad 
pubcrtatcinpcruencrit, intclligiturdc arutc 1 j.an- 
iiorum.&facittex. in LpatcrScucrinam. $.conditio- 
num vei ba..tiidccond.&dcnion.& utio cll, quu vcr- 
ba dcbcnt intclligi iccundum qualicaccm paiopA. 
l.plctium.).cquitij.rT.dc viu & habttatia & ttatcncnt 
Arcc. &Iof in d.Lvcrbis cimhbus.cum quibus pcr- 
tralic Ripa hic,& milti ctiam harc placctopinio, cum 
quapcrtranico . 
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Subflituiio pupillaristfuid (it. 

Subflitutio pupUlaris,quotuplex ftt. 

Laccdcmoncs moribus pro lege riuebant. 

lus Lacedemoniorum pupillaritcr fubH'ttuendi,in fcri- 

ptis redaClum,an dicatur confuetudinarium. 
sAbfhncndi facultat , qux primordtaiiter d pratore in- 

uenta fuitjus prxtorium & non ciuile nuncupatur. 
L.ius cmle.ff.de iufiit.& iure,decl*r*tur. 
Subflitutio pupillarisi an ex iurisrigore, feu ex huma- 

nitate &gratia introdutla dicatur. 

CAPVT P R I M V M. 

R o vera huius principalis 
J\ materix pupillaris fubftiru- 
tionis dcdarationc, plunma 
rcfoluendafuntdubia: &ph 
mo.quid lit pupillaris fublh- 
tutic,& quoriiplex.Sccundo, 
quo iure ilt introdu&a. Tcr- 
tio , quarc llr introdu&a . 
Qiiarto, quibus vcrbisfiat, &qualiter& quomodo 
intclicCtis. Quinto, quxrequirantur, vrfieripoflir. 
Scxto.quot&quoscrTeclushabcar .Septimo &vlti- 
mo.quahrer finiatur, & quando expirct.quibus om- 
nibusoinnicum diligentiadcclaratis, crit tota hxc 
prxfcns matcria pupillaris fubftitutionis cxpedira, & 
idco ad phmum dcucnicndo, 

Qiiqro,quid fit pupillaristfubiiitutio.&omidadi 
fputationc, dicasex mentePolui, quod cfl illa,qux 
a parentc pupiUo fir.aut velut fatl x fubauditur.no vr 
fibi,fed vt pupdlo fucccdatur , ii intra tcmpus pubcr- 
ratis, auttcmpusabeoprxnrutum pupiUusdccdle- 




rit.fcuexmentcAngcli Arerini inl.fi tcftamento, in 
phn. C. dc impub.& ahjs iiibftitur. cft dirc&a , quam 
patcrinfuo tcilamcnto , filio impubcri injpoteftatc 
patriaconftituto fccit, vt pupiUo,no etiam (lbi iuccc- 
darur, ii intra pubcrraris, aut alnid tcmpus ab eo prx- 
finirum , pupillus dccciicrit . fcu cx mcnte Fernandi 
Vafquij in tractatu dc fucceil^progrcllu, lib. i. $.i j .cft 
datio hxreditatis pupiUi a patrc iacra. $.iguur, Inftir. 
dc pupiLl.z.$.phus.fLvulg.&pupiLfubftit.Scu cltin- 
(titutio quxdam h?rcdis, qux iitapaicntibus libe- 
hs fuis in primo parrix poteftaris gradu conrtitutis 
intra pubcrtatcm dcccden ti bus. 

Hec pupillaris fubrtkurio ; dt duplex,cxpre(Ta.C 
& prxfumpta . Exprcila cft, qux ex verbis ipiius relta- 
toris, vclgcncralibus, vcl fpccialibus ligmficatur: vt 
exempligratia, li tc(tatordixerit>lirilius meusintra 
pubcnatcm dcccilcrir, Titius (it ei hxres , vel Titium 
ci fubftituo: vcl ii filius mcus hxres erit,& in pupiUari 
xtatcdcccilcrir.fubrtituoeiTitium, vthf inprincip. 
lndit.dc pupiLfublt. prxfumpu vcro eft ea, quam lcx 
cxprxfumptatcftantismcntc verbis repugnantibus 
iuduxir. nam ii parcr filium fuum lmpubcremin po- 
tcitate conititutum iibi hxredem fcripferir, deinde 
dixcht,& ii fihus mcus hxres non crit.Titius (it mihi 
hxrcs.ifta dicitur vulgahs fubftirurio, vt in princ. In- 
ftit.dcvulg.fubllif.probatur. fcdpone, quod filius (it 
hxrcs path,& intrapubcrratcm dcccdac vtiq; (i vcr- 
bafubllirurionis infpidamus, Titiusad pupillarcm 
fuccciTionem non admittetur, cum vcrbaconcliul.it 
iradcmum admittcndum Tirium, (i filius ha-rcs non 
ehc lex ramen cx prxfumpta parrismcnre.cumad- 
mittir, quiaprxfumit lcx , quoq ii patcr cogitallct ri- 
lium fuum morirurum , anrcquam pubcs faiftus fuit- 
fct.cundcm filio hxrcdem clcgiilcr, qucm libt clcgir. 
Liam hoc iurc.rT.co.& l.quamuis.C.dc impub. &alijs 

(uhftitut. 
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fubftitur.&idco hxcfublhtutio, pupillarisprxiurrw 
pra appcllarur. 

EuAapupillaris fubftiturio aiurc Lacedc^monio- 
rum originem habuit: nam cum moribus cam inrro- 
duclam cilcccrtiiTimi iurts lir.l. i.rf. cod. dkrendu cft, 
dcbcre inrclligi iurc Laccdcmoniorum, quoniam ip- 
j fif moribus prolcgcviucbanr.$.& non inclcgantcr, 
Inftit.de iurcnar.gcn.&ciuiii. &ita rcnrntglof Barr. 
BaLAlc.Ang.Saly.ArcImola, Soc.Ial.&Ripa,ind.Lx. 
& cft com m u nis & rcccpta Scr ibcn ri u m (cn tcr ia. Scd 
4 quxritur iuxta hoc , an lftud t iws Lacedcmoniorum 
confuctudiaariurndicarur>hccr in fcripris lit rcda- 
<Sum Et in hac qu.tflioncdua; funt pnncipalcs Do- 
dortitTK>uiaioncs: cjuarum primacft,quodiftacon- 
fuetffrloJicrt in fcriptis lirrcifatfra, & approbara dc m 
rccidrfk ramcn non dcilnir elle conltictudo. quam 
opmioncm tcncnt Bart.Bal.Ang.lmo.& Alcx.ind.1.2. 
quimoucnturcx pluribus. 

Prim6,quia iura fcudorum quantumcunq; in icri 
ptisrcd.tCralinr.canluetudincs ramcn appcllantnr. 
fic iftud ms Lcccdcmoniorum , Iicct in (crtptis reda- 
ihimfit, confuctndinarium tamen appcllaridcbcr. 
Huic rationi racilucr rc(pondctur f cum diucrla fir ra- 
tioinrcrcajum&calum: nam iurafcudorum adliuc 
appcllanturconfucrudincs , licet in fcripris fint rcda- 
cia:quia Robcrrus dc Bobio,qui cas in icnpruram re- 
degir.non habcbat racultatcm lcgts codcndx, vt pro- 
knturin principio illius volumiim. &idcomirum n» 
eft,li adhucconfuctudincsappcllanninnamquando 
confiictudo cftin fcripris rcnacta ab co, qui non habc 
bat potcrtatcm Icgis condcndr, appcllatur confucru- 
do crum quod fucrir in fcripruram radacti. &ra- 
tiocft, quiais potcft vnum ius in altcrum mutarc» 
qui habct poteftatcm ius illud condcndi,Bar.in l.ora- 
nespopuli, tn j.q.pri ncipali.rl.de iuft.& iurc.&proba 
tur inl.fi rem.Vlnlcpluribus.rf.dcarbit. tradunr Do- 
Crorcs communitcr m Ldcquibus.rT.de lcgib. quod 
iecuscftincifu noftro, cum Iuriiconfultus,quiin 
fcriptis hocitis Laccdcmoniorum rcdcgir,habebar 
lcgis condcndx potcftatem: & ideo cum fit diucrfa ra 
tio.dcber ctiam clie diucrla dilpolitio.arg.I.quam-.ns. 
«S.adigcrc. rT.dc iurcpar. &Lnaturalitcr . $.ruhilcom- 
munc. ff.de acquir.polleil. 
5 Sccundomoucnrur: nam vriabftincndi ficurtas» 
qur primordiahtcr a Prartorcinucnta fiiir, tus prxro 
rium,& non ciuilc nuncuparur, licct dc co quamplu- 
rcs leges cinilcs id ius confirmantcs.mcnttoncm fa- 
ciant.vteftcommunisopinio, (ccundumlafinl.vni- 
ca.Cquandonon pcten.par.&ira tcncnt Alcx.& Imo 
binLquiicparris.Cvndclibcri , Rom.inl.nccefla- 
rijs.rf dcacquir.hxrcd.& Imola in l.vcnrro. ff. dc acq. 
hxred. ita&iftud ius Laccdcmoniorum , cu primor- 
dialircr fit cufuctudinc introductum , licct in (criptis 
fit rcdactum,confuerudinariu nuncupan dcbcr.Huic 
rationi rcfpondctur, quod idco abftinendi facultas 
ius prztorium, & non ciuile nuncupatur,quia lcx rc- 
fcrrdifpofitioncmconfuetuditm, cccam nonconfir- 
mardcnouo,&ci nihiladdit,nccminuicquoincafu 
conlucrudoliccrin lcriptuialitrcdada, non dclinit 
eflc conluctudo , vt probarur in Lpofthurausif.de in* 
iufto,rupto,& lrriro tcftam. vbi Diuus Pius rcfcrcns, 
quod dilpoiitum crat dc mrc prxtono.non imrautat 
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illud , vt dicatur dc iurc ciuili , cu lbi dcmr bonorum 
pollciTio. quod fccuseftin cafunoftro, cumpcrl.i. 
i.i qua ius Lacedcmoniorum in (criptis rcdactu ftiit , 
addatur confuctudini ipfius iuris Laccd<mioniorum, 

Iirout infra probabo : crgo non cft mirum,ii ius ciui- 
enuncupari dcbct, arg.Liusciuilc. rT.de iuft.&iure. 

Tcrrio moucntur, fi in calu noftro confuctudo iru 
lcriprum diccrctur , & non confuctudo , fcqucrctnr, 
quod fcriprumaliquid mduccrcr dcnouo: fedcon- 
icqucns cft fallum , quiafcriptura lolum probatio- 
ncm inducit. L conrrahitur . rl.dc pignor.J.cum res.rT. 
dcprobatio. &l.iubcmus, vcriic.icd ncaliqua. Cdc 
tcftam.crgo falfum cft ctiam antcccdens . Huic rario- 
ni refpondctur, quod proccdir,quando redada cft ia 
fcriptis ab eo, qui habcbat lcgis condcnd» porcftate, 
icd tamcn conluctudini nihil riiit additum, vcl dctra 
crum: nam tuiicvcrnmclt.quodfcriptumaliquidde 
nouo non inducir , (cd lcriptura folum probationcm 
facit.& idco adhucciluctudo.ipjx-llatur .quod lccrjs 
cftincafu noftro, cumpcrl. i.addatur iBri.Lacc.de- 
monioru,quarc(cripturaaliquid operatur, arg.d.L 
ins ciuile. Vd iccundo rcljH>ndctur,ratcndo quod fo- 
lafcriptura probarioncm inducar, (cd ramcnncga- 
mus.quod in propoliro, fi illa fcriptura opcratur, vt il 
la conluctudo dicarur ius (crip tum , quod pcr hoc in- 
ducaruraliquid nouipr.trcrprobationc, quia ius fcri 
ptum, & confuctudo non dirtcrunt in fub(lantia,cum 
ambo finr iu$.$.conftat.lntiir.dc iurc nar.gcn. & ciui. 
non dirTcrunt ctiam in porcntia, vt cxprctscprobatur 
ind.l.dcquibus.fcdlolumdirlcrunr rcfpcdu proba- - 
tionis, quiaiusfcriptumipfalcnpturaprobatur. c.j. 
dcrcnunc.lib.6. confuctudovcroaliomodo prob*- 
turJ.fcd ca.tf dc I1.& cj.dc conftit.in 6. 

Quartb&vlrimbmoucnturpcrrex. inl.immo.rT. 
dcll. Huic rcxtui rcfpondemr , quod rcxtus non vult - 
diccrc , quod fcriprura tribucrct hoc , vt non cfticcre- 
rurittslcriptum, fcd quodconfuetudo cft ranrxau- 
thori tatis, vr non indigcar fcriptura.qucmadmodum 
Scnatuiconfulta,plcbi(cira,&aIiciurislcripri(pecics, 
qua- dcbcnr in (cripris rcdigi , ad hoc vtcxprcfsecon- 
(tct populo ira cJlc dccilum, immo tcxiftc probat to- 
tum oppoiitum: nam dicit fcripturam non cllc ncccf 
iariam ad probandam confuerudincm , quia vfu ipfo 
probatur.crgo ii fcnprura aurhct ica piobarctur, con- 
iucttido diccrctur ius (criprum . 

Etculupcrioropinionull.ilcgc, nec rationepro- 
bcttir.cuicommodcrcfpondcri non pollir. idco altc- 
ra cft opinio fupcriori currana, fcilicct quod ius iftud 
Laccdcmoniorum confiictudinarium ln (criptisre- 
daClum,deiurr(cripto cllc dici dcbcat , &iratcncnt 
Dvn. balyc. laf. Soci. Raphad Cuman. Albcr. & Ripa 
in d.l.i. SaKxr.in i.ii tcftamento . Ccod. & Ang. Arcr. 
in pnnc Inflit.dc pupil. fubllitut. & moucntur lfti cx 
duobus poriftimum . 

Primo.Quoticsvniiurialiquidadditiir,vcl dcrra- 
hiturabaIteroiurc,runcilIudius,cuiadditur, cdpre- 
hcdirur (iib nominc illius iuns, quod addidit.laus ci« 
uilcrLdc iuft.& itirc . & facir tcx.in Li, $.(i qtiis fimpli- i 
citcr.rT.dc vcrb.oblig. lcd in cafu noftroiusciuilcicri 
prum addidir pupillan lubftirurioni noua quandain 
rbrmara, vt patcr in d.l. U nam licct lurifconfultus in 
prinripiodicat, inonbusfuillcintrodudum, quod 

libcns 
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libcris impubcnbus poflet patcr teftamentum face- 
rc,qui pcr fc non potcranr raccrc: ramcn dcclarat de- 
bcreinrclligi, quando impubcrcs iunc in pacris potc- 
ftatc, vtpatet in verlicquod ita. crgo ifta conluccudo 
iuris laccdcmonionira,dciurcciuili fcripcodicicur, 
& nuncupari dcbct.Huic rationi refpondctur.nam il- 
f lud tantum.quod additur vel dctrahitur vni f iuri ab 
alrcroiurc, comprchcndirur fub nominc lllius iurij, 
quod addidic & totum ius quod additur vddccrahi- 
tur, non vcnicfubnominciuris, quodaddit vclde- 
crahir, itaquodilliusiuris cfficiatur, &abcodcno- 
minauoncm capiac Excmpli graru,fcruitus cft dc iu 
regcntium . $.ius autcm gentium , Inftit. dc iurc nac 
gcn .& riui. & ifta fcruitus pcr modum capciuitatis in 
bdloconftituicurab ipfoiurcgcnrium.$.fcrui. Inftir. 
deiurc pcrfon. modb a iureciuili ilta fcruicus rccipit 
addiumenrum,quia non (blum fir pcr modum capri 
uicacis, fcdctiam fitpcr modum vendicionis, quado 
folicctquis vcndiditfc ad prctium participandum, 
qui modus fuit additus a iure cmili.f pcn. Inlht.dc ia 
repcrfo- & tamcn nulli dubium cft, q> fcruitus ctiam 
dicuur dc iure gcntium , quamuis huic iuri ^cntium 
refpc&u fcruicutisaiurcciuih aliquid iit addirum, 
vndc dc iurc ciuili dt id, quod addi tum eft. d. $. ferui . 
& hoc cft, quod voluit diccre ccx.in d.Lius riuile.nam 
dumdicitquodquocies aliquid addimus , vcldccra- 
himus iuri communi,efficimus ius ciuilc: vulc (ignifi- 
carcqubd id quod addicur veldecrahicur, clt iuhs ci- 
uilis difpofitio, & fic ius riuile, & non quod illud cb- 
munc,& (icius naturalccfHciarurciuile. &quod ifta 
fic vcrainrdligencia.cx menccOzcrij in rub.num.i i. 
Infht.de iure nacgen.&ciuili,probarur pcr illum ccx- 
tum ibi,dic quod ius ciuile eft, quod nequc in totum 
a naturah iure recedit , ncquein totum ei defcruic. & 
ratioiltiusdidb ponituribi per lurifconfulrum dum 
dicicluquccumaliquid addimus,vcl dctrahimusiu 
ri ruturali,ius duilc efHdmus. & iic quando iusdui- 
lealiquidadditiuri nacurah, runcei in totum node- 
fcruic, fed in co quod addidit: quado verb aliquid de- 
rrahir,tunc in totum abiplb no recedir, fcd in co tan- 
tum.quod detraxit. modo igitur,fi vera eflct coramu 
nisintdligentia, lcihcct quodillud ius natutaledfi- 
ccretur ciuile,eflct impoflibile,qubd ius duile in ali- 

Jiuo diccrctur ci dcfcruire, vd ab eo reccdere, quia ip 
um non cllct naturalc,(cd cflct cfrectum duilc . (tan- 
ceigiturhac intdligcncia, qubdillud cancum quod 
addirur , vcl dctralutur iit & efficiatur illius iuris, 
quodadditvcldctrahir, fcquitur qubdli verumeft, 
quod in cafu noflro ius ciuilc fcriptum addat pupil- 
lari fubftitutioni nouam fbrmam, illud tantum aadi 
tum cflc iuris duilis (cripti rhd dcbct,& non tota pu- 
pillarisfublhtuno, qux lurcLaccdc.moniorum&lk 
confuenidineintroducta fuir. 

Sccundb,& vlrimo moucnmr: nam licerquoad La 
cedemonios cflct Socius fubftiruendi ex confuetudi- 
ne: tamencumcflctrcdaccuinlcgcm t l.rabularum 
aRonums , cft fcriptum, arg.$.lex , lnnr.de iurc nat. 
gent.&ciuili. Vcrumh.rcr.uionon multum vrgct, 
quia noeft vcrx nam glofladum exponit in d.l.i. mo- 
ribusudeft iure Lacedcmonioru, non intcllcxit,quod 
harc confuetudo fuiflct introduda apud Laccdcmo- 
cuos.fcdapudRonunos, iuxc uuicnLaccdcmonio- 
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rum,ide(t ca auCtorirarc& liccnria,qux crat apud La 
ccde, moncs, nam pro eo acdpi tur illa vox, iurc, apud 
Ciccroncm . Qiinrc iure fuo non lilc Ennius fancros 
appcllat Pocu? vulcitaquc diccre glolLi, quod hxc 
confuctudo fuit introductaapud Romanosad limi- 
hcudmcm Laccd^moniorum, qui fcilicct Laccdcmo 
ncs viucbant con(ucuidinc,vtprobarurin$. &non 
indcgantcr,In(tit.dciurenat.gcnt-&ciuilL 

Exprxdictis paccc vcranquefcnccnciara difpucan- 
do dcfcndi pollc : cgo vcrb vd non rcccdo ab hac po- 
iterioriopinionc, vcl luncconfucrudincmapudRo- 
manos ad lirmlimdincm Lacedqmoniorum introdu 
Ctam cllc dicercm, quam probo hac racione. 

Hxcconfuerudofubfhruedi fuitintroducta apud 
Romanos,ad fimihtudincm Laccdcmoniorum, vt 
probaturinrLLi. pondcrando illud vcrbum, mori- 
bus. namquandolex loqmcur flmpliatcrdiccndo, 
moribus, non adiccto aliquo loco , debct intelligi de 
iurc ciufli (cripto , fundaco in bonis morihus.Lm.ore 
riuiucis.f£deacquir.hxred. &ratioclt, qiiiaquando 
fumus in dubio proptcr excellentiam dcbcmus intcl- 
ligerc dcraoribus Romanorum, arg.$.fcd quotics, 
Inltit.dciurcnat.gcn.& ciuili. cum iureciuiii fcripco 
haxconfuetudofubftitucndi fucritintroducta, idco 
codcm iure duih pubertarc finirur pupillarc tdta- 
mentum.Lex facto.fTdc vulg.&pupil. fubflir. 

Pratrcrca dato, qubd hxc confucrudo iurc Laccde- 
moniorum, &non iurcRomanorum fueritincrodu- 
Cta : tamen de iurc fcripro efle diccre dcbemus. & ra- 
rioe(t,quiaius fcriptum, &confuctudo non diffc- 
runtin (ubflantia,cumarabo (int ius.$.conftat,Inftit. 
dc iurc nat. gcnt. &duili . non diflerunt neque in po- 
tcntia.vt prooatur in tLLdc quibus. fcd folum in (cri- 
ptura,quia ius fcriprum ipfa (cdptura probacur-cj.de 
renun.hb. (T.confuctudo vcrb probationcm rcquirir. 
Lied ca.ff dclceib.& cj.de conltic.in 6. fi crgo no dif- 
ferunt,nifi in lcriptura: &confuetudo pcr habentem 
potcltatem lcgis codcnda* in fcripruram redacta fuir, 
crgo ipfaetiam (criptura probarur, & ius fcriptum 
etiam nuncupari dehet.ideo confuetudo pupihat itcr 
fubftiruendi cum pcr Iunfcofulrumin fcriptis licre- 
dacta, ius fcriptum criam appclUri dcbcr. Confirma- 
turha*cratio,dcnominario fcmpcr fumidcbcrano- 
bihori, & a forma.Lluhanus.$.quanrum, ad cxhibcn. 
& hinc eft, qubd liccc (bpuJacio non (it nifi paiftum . 
1. j. $.adco. fh dc pact. tamcn cx quo ius duilc huic pa- 
cto formamadhibuit, vtprobaturin princlnftir.de 
vcrb. oblig. a iureciuili hxcftipulatio introducradi- 
dtur. $.dcconlhtuta, Inltit.de acrionihLj. fLloca.& 
Dochin rub.extrade verb.oblig. fed ius ciuiiefcripcu 
adhibuit pupillari fubftirutioni nouam formam, vt 
probatur in d.La.& in cLLcx f?cto.crgo pupiliaris 
lubltitutiodc iurcduilifcripto dici dcbct. 

Et huius quxftionis vtilitas dt, q,uia aliquando ius 
confuctudinarium , e(l forrius, quam ius communc 
fcriptum, Bar.in L viros. C.dcdiucrf.offichb.i x. vbi 
iingularitcr norat , quodli pcr (tatuta dcrogacuriu- 
ri(dictioni ahquoriimiudicum (implicitct, non vi- 
dcruraufcrri iurifdictioacquiiiuconfuccudine, fcd 
folumiurc communi . 

Hxcpupillarisfubfhrutio, fcumfitiuris fcripti, 
an cx iuris rigore, an verb cx humaniutc, & gratia lit 

incroducta, 
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incroductt,vidcndum cft . Schch Barr.AIcx.Ia£&alij 
DocLcommunitcrin l.humaniucis,C.dcimpubcr.& 
al ijs fublht.cam cx iuris rigorc introducum ellcaffir 
mcnt.umenomilladilpuurionc, cgo tencoVnacum 
Poluoin tracL lubflit. ln matcru pupillaris fubftitu- 
tionis, pupillarcmfubftirurioncm noncxiuris rigo- 
re, fcdexhumaniute, &gratiaintroducumcftc: & 
probohacrationc. quodcontraiuris regulasconcc- 
citurcx fpeciali gratia, humaniiarc&priuilegio, & 
non ex iuris rigorcconccdi dicirur.Lpcrcgrc.$.quxfi- 
rum.ff.deacquir.poiI."l.iulto $.nondum. fLdcvfucap. 
&hinceftquodcum mihtcs poftinr contra iuris re- 
gulas tcftari , vt Inftit.dc milit.tcitam.in prin. fpcciali 
priuilcgio & cisconccllum dkitur.l.fi.J.nis itaqucC 
dc inoffic. tcltam. fcd pupillaris fubftitutiocftintro* 
du&a contra rcgulas iuns communis, quu lcx permi 
lir, quod patcrpoflit raccrc tcftamcnrum pro nliopu 
pillo, illi fubfutucndo pupillaritcr, quxfubftkurio 
pupillaris cft tcftamcmm ptipilli . Lpatris & filij. rf.de 
vulg.&pupiLfubftir. &fic inhoccalufacLio teftamcn 
ti dcpendct ex alicno ai bitrio , con tra.Lj.ff.dc tcftam. 
&lcxpetmittit,qu6d patcr polTit filio pupdlaritcr 
fublhtuerc quecunquc cxtrancum , & matrcm cxclu- 
dcre.quod ipfc filius non polIct.LPapinianus. $.fed ne 
impubcris.rt.de inofhcrelum. & c.h patcr, dc rdram. 
in 6. Ergo pupillaris fublhtuno non cx rigorc, lcd a 
pnuilcgio,hurnanitatc & gratia, coticella fuic. 

i Statutum rel confuctudojn inducere pofjit rt caftato- 

ria voluntas vaieat . 
■% Confuctudo contra fubflantiam atlut intnduQa , tm~ 

quam irrationabilisjKm ralet . 
) Confuctudoinducens atiquid contra bonos mores,non 

tenet.declaraturjnum.Af & $. 
j IntclUclus ad c.non eft obitgatorium^de reg.iur.lib. 6V 

C A P. IL 

Vpra vifum fuir, pupillarem fubftitutio- 
ncmconfuccudincintroducLam fuiflc, 
cx quo fcquitur valcrcconluetudinem % 
quod alter altcri tcltamentum condcre 
poftir, vtvidemusin pupillari fublhtu- 
X tione t&ideoqiixrirur,anpcrflatutumvclconfuc- 
tudincm poftit induci , quod valcat captatoria volun 
ras,vt alter pro altero tcllctur. & in hoc dux funt prin 
cipalcsDoCtorumopinioncs: Qnwum primaeft, q> 
criam per ftatutum vcl conlucrudincm induci polTit, 
quod captatoriavoluntas valcat. quamopinioncm te 
nct Aret.ind l.i. qucm ifaij fcquiturlaf. &moucntur 
ifti cx duabtis rarionibus . 
j Pnmot confucrudocontra fubftantiam adhis in- 
rroducta* tanquam irrarionabilis,n6 valetci.dccoii 
fucc Jib. 6. fcd tali s con I uctudo, quod captatona volu- 
tas valcac,eft contra tdUmcnti fubftantiam : nam te- 
ftamentumelt voluntatis noftrx iufta fententia.l.}. 
ff.de teftam. crgo tanquam irrationabilis.non tener . 
I Iuic rationi rclpondcrur cx mente Socini: nam licct 
rcftatorcommittatdifpofirionem voluntatialccrius, 
dcclaratio camcn volunutisultusproccdit cxvolun- 
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rate teftatoris: &quicquid confequitur vocatus ab il- 
lotcrtio, dicitur conlcquia teftatorc&noq abillo, 
vt cft rexcus notabdis in Lvnum cx familia . $. fi Falci- 
dia.ff.de Icg. i.& fic hoc modo conlidcrando vcrifica- 
tur dfcntia tcftamenti eriam in captatoria volunute. 
j Sccund6,& vlrimomouencur.-J-confuccudo indu 
ccns aliquid conrra bonos morcs,no tcn ct: quia quan 
do aliquid rcprobatur.quod iitcontra bonos mores, 
non poteft induccrcconiuctudinem , Bar.in Lomncs 

I>opuli,in t.q.prin JT.de iuft.&iurc. fcd captatoria vo 
untas&difpolitio, eftcontrabonos morcs,&idco 
cft reprobata,quia eft dcceptoria, & conlcqucnrcr rc- 

Eugnat moribus bonis . Lcapratorias , aim l.feq. ff.de 
xrcd.inftit. Ergoconfuccudoinduccns.quod capta- 
toria voluntas cencac,non valct,& attcndi non dcbec. 
4 Verum&huicrationircfpodctun fnammaior pro- 
pofitio eft vcra, quando aliquid cft concra bonos mo 
res ciuiles, vt nout Fedcr.in conf. 1 40. punchis quar- 
ftionis namtuncconfucrudotenct.& ratiocft.quia 
licctiusciudcRomanoruimprobct caputoria volu- 
utcm, rcputans mdicansq tic illam cllccontra bonos 
moreSjCamcn aliud ius ciuilc, liuc fcriptum.fiue con- 
luctudinarium , potcft dlam rcputarc non cftc dece- 
ptoriam & capriofam: & ad validitatcm huius conlue 
rudinis nihil aliud ddidcratur, niii quod potuer it ha 
bercaliqucm no inhoncftum finera, arg.l.profpexit, 
in prin.ff.qui &iquib.&ccritaut lex.4.diftin.& hinc 
eft, quod ftatuto vel confiictudine approbantc , valcc 
pacf um dc fuccedendo,BaLin Lcum Archimcdoram. 
Cvc in poflcftJcg. 
« Prarccrea refponderur . f maior propofitio proce- 
dit, quandoconfuerudoahquid inducitcotraponos 
rnoresdc iurccanonico.& ita intclhgitur textusin 
c.non eft obiigatorium,dcreg.iur.lib.6. fccus,qiiido 
indudtahquidcontrabonosraotcs deiureduili. ita 
tenec Pau-ne Caft. in Lpacu , qux contra . C.dc padl. 
ledquodcapcacoria voluncas tc.-ic.it , non eftcontra 
bonos morcs dc iurc canonico , cum non fit induOi- 
uapcccati:&quiacumccclcfiaiit matcr iuftitix, & 
bonorum morum.cj.de alien.fcu.in vlibus fcud.non 
ddmililfctcam in fui fauorcm, prout umcn admilit. 
ccum tibi.de teftam.im6 ncquc ctiam cft concra bo- 
nos mores duilcs : nam non cft credcndum,qu6d ius 
gcnrium &duileanceSenatufconfulfu Libonianum 
approballcc captatorias volunutcs, fi fuilfcntcontra 
bonos mores , arg.tcx.in Lmcraincnnt . Cvnde vi. & 
idco non cft mirum.li calis conluctudo tcnct & valct. 

Etcum fuperioropinionulla rationeprobctur,cui 
commod^refponderi nonpoflit, ideoalrera cftopi- 
nio fupcriori concraria, lciliccc, quod ulisconfuecu- 
do ccncat.& hanc fentcntia tcncnr Alcx.Sod.Ripa,& 
Imola in dd.i. Ang.&Imola in Lcaptatorias.ff.dc hx- 
red.inftic&Alex.Dcc&alij communiterin Lcapuco 
rias. Cde ceftam. rruhr. &ha-ccftcommunis&rccc- 
pta Scribcntium fentenria , quam etiam tcnent Polic. 
in tracL fubft. in materia pupilloris fubftitutionis , in 
; .quzfita& Fernan.Vafq.in tracL.de fuccciLprogref- 
fu,lib.i.$.i joium.i4& i<>.&Ruia.inconf n.hb.i. 
&raoucncurifti 

Per ccxin d .1. capucorias.ff dc ruered.infticuen.per 
qucm tcxrura probatur pcr Scnatulconfultum Libo- 
nianuiu fuillecapucorias voluuccs rcprobacas, qux 

ad 
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i 4 :!li,auihabenturpro tafan cenfeaaturtaics.quoadeM 
: 'extam,CMi funt de iure ftttitfi. ' 



*d fectetum alicne volun t atis cbfer untur.ergo fequi- 
"tur,q>coiitraHo Senatufcontulcoiitfeftatutojfcuco- 
'^uethdtneapprobari poflimt, arg.l.mliit um nafufa- 
^kJEdereg.iur. Confirmarur hitc rario: na captatoria 
•voluntas didnrt non ob id.quod ca prionc,doIu,meti 
daciurhi fraudcm,machinarionc,aut votum captatU 
inonis cerrurh 6c indubitatum contincat: (ifta ctiam 
^ominiatKlcgihota cftcpoteft,) ledideodicitnrqd 
talis conncntio, aut dilpolitio habet parata occalionc 
^aptandi,rVaudandi,docipiciidi, vel ctiam neccm alrc 
Tiusperpctrandt.(c(i<iubiiim nuUumdt, quin iibr (i- 
niftrar lufpitibnes ac ptttfumptioncs introduttaefint 
iurepofiuu6CDntrapr.rfuniptionciuris narurar,qUe. 
cft neroinerhahl pr*lumi,arg.l.mcrito> in prin^pro 
focctcp nulh ctdubiu c(Tedcbet,quin oiio iutc ciuik 
itatuto.fcu cbnfuctudine talespr*iumprioncs(ini- 
ftrar , aeiulmtioncs toUi pofllnt , arg.f (cd natuTaliai 
cum (imtlio.lnfttt.dc iure nat.gcn t.Sc ciuili . 
' Comprobarur hic rario hac alia c6fidcrarione.C* 
ptatoriaVoluntasideoeltrcprobata, quia ad lccrecu 
alienr volutat<sdcferiur.d.lcaputorias. nam vitima 
voluncas per fe firntt ctlc oporcet, non ex alieno arbif 
irior^dcrfcijlUmftiturioiKderutred.inftir. fed hcC 
difpolino, q> vitima voluntas cx ahcno arbitrio dcpc- 
dercnondebeat,eftiurispolitiui: firhinc eltq>ralis 
diipofiriolocuranon haberfaaoreptecauUe. C cum 
tibi,extra detdlam. & fimilitcr locti non haber fauo- 
reUbertatis.Lfidcicommi(raria. rTde fidcicom.hbcrr. 
tc hinc ctiam dt, patt cm pro fiiio pupillo rdtamcnru 
fcccicpoiTc.d.1.1. crgo rausdifpoliciocapracoriacon 
rrario iure comprobari pocdcquia nihil tam natuna- 
leeft,qUam vnumquodq; eo mododiflblui.quocoUi 
gatum fuit.comnis res,cxrradercgaur. &Lnihil tam 
naturale.rf.de rcg.iur. 

Etcum hac opinione ego pcrtranfco, quz vlrra 
quod fit communis, cft etiam in pun&o iuris vcnor , | 
&ideoiniudkandoe<confulcnaoabe4 nuilopacto 
eftrcccdendurn. 1 

SVMM^RIVM. 

t "PupilUris fubflimti», quare ftt introduSa . 
2 TupilUris fubfiitutio,dicitur pupilli ttflamentum . 
i Teflamentum pjternum & pupillare , ct» fit proprii 
vnum tefhmtntum. 

4 TupiOut/mmttflatusproprlimoridicalur. 

5 lntclleclus adl.j.jf.dt fuis & legitJjtred. 

6 Stante flatuto,quod jifiltus mortatur inteflatus ,feu ab 

intcflato,non fuccedat ei matcr.anfibus pupiltusftnt 
pupiUiri fubflitutione decedem eomprehend»t*T fub 
boc JLttuto, adeoquidmaterexcludatur.cumfutt 
dechrattonibus.mt.l 5.16.17.18. 19.20.C?- 21. 

7 StatutumflricJimterpretaridebet . 

8 Statutum laqucns in c»fu verojwn extenditur ad cafum 

fiilum.quod deciarjtur,num.g. ■ 

10 I» corrcBorifs non efl tidta extenfio, etiam ex maiori. 

taterationis, l ." a 

1 1 Extenfto non permttiiturwttfibus , in quibus diuerft 

eftrath. 

1 » Vfus cbmunis prtualet propri* verbori ftgnificatumi. 
I } Vfus crmmunis, itquo turifconfuitMsfidcmfjcii/Ute» 
didebet etiam m nutem fovtdt & torreQoru, 
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Varetfirinrroduclaharc pupilti&firbL 
ftitutio,ex rnenrqPoc^orum cticis, cara 
irt rauorem ipfTus phpiUi inriSd^c^irri 
fuillc, tcx.cftin Lftptipillus.fnc1e i icquiri 
harrcd. na ctfnrfit^in ea xtarcin qua tibi 
teftamcntum faccrcncquC* % lAaa^tarc.fT dc tcfi.im. 
cum intUa artatt ndcfat fibf C^ftlcre, ideo reaiVrifuf 
ad parcmum coofdiu.qui behefTlio prouidcre HeJidc 
rar. nuUus.n.aflfectrlsvindr, rArcrrtirm.l.fi. Cdecurati 
; tfur.&v«Iiras iSclautirimpnDcxfs confiftit in co,quoc} 
cxpcdicvnkfuiq} cura tdtaniero dcordcrc. l.quia.ftTd^ 
interrbg:act.&f |. Inft.quib nfl eft ptrmif.fac.tcftam, 
quod adeo vctu cft, vr^corttfa bonbs morcs dlcintclli 
gacur, hoWmfanarmends aufcrrclibera tdfamenti 
taaihafemAftfpidatio hoc modo coccpta. tTdc vcVbi 
obl. fiici t.Lj.C.de facrof ccclc. 1 1 em cxpcdi r pupiHo, tjl 
fiat fibi pupillarit fnbftimtio pp rurelam corjtfcrfs" kii 
arg.rxxiin-$.(inaurformidolo(us .Inft.depupiL fubft,. 
&hzct fnipillaris fubftitatio djcitur pupilli teftrn V 
igicur, lnft.de pupiLfabft. -f-fed ancdtamSrumpatct.j 
num Cc pupillarcfit propric vnum teftamenrii. prima 
facievidcbaturdiccndum.q» fic,prim6 pcr fex.in d.$.' 
igitur,indacendo ipfam in verbisiflis, Autcctt^vnd 
teftamcntum eft duarum cauiarum. ideft duarum ha; 
rcditatum. nam vcrbum.eft.ccdus narura,eftponerc 
proprictate rci, vt parereXomnibusdifrinirionibtBr, 
qux fiun t pcf verbu.eft : &cx ipfis itimitur proprictas 
■vcrborum, vr pcr Bar.in Loes populi, in j .q.fT.q.prin. 
in fi.rTdc mftA iure.facirquod dbccr Bar.in Lli mari 
tus.fi 1 • InUaif.dcadulc.Securtd6 & vltimb probatur 
pcr tex.inLt.in f prias.fT!cod.ibi.n.conftar,vnumclIc 
tcftamcntum . Contraiium tnprobarcxndcturrex.in 
liutris & fiJi).tTdc vul^.cx* pupil.fubft. ibi.n.probatur 
tcttametum patris &. filij-prb vno habcri: nam verbti , 
habetur, dcnoiat impropricrarcm . igitur tndicat iUe 
tcxtus , q> impropric lit vnum : aliud cft. n.dlc talcm , 
aliud habcri pro tali J.merds. fT.dc vcrb.fign. & notat 
Bar.in d.f lcx lnlia. t^o tcmc^tcftm duilc,& pupilla- 
rc vnicum clle reftrh. quod prbbarurper tex.in d.f igi 
tur,in prin^lum dicit, Duo quodaramodo funt rcll*» 
mcnca : alceru pAtris,altcru filij, tanqtiam u ipic filitit 
iibi harredcinfticuillet: nam dittib, quodamodo,im» 
proprietatcm dcnotat.L(i rae tn sucuam, cum gl.ftldc 
acq.poll.crgo pupillaris fubftiturio, & patcrnum rcfta 
mcntum non funt duo rdtamenta. Et facit er harc ra- 
rio:nam rcfpefitu fubftantiar.qukkliatis.dicnriar.exi» 
ltcncia-,&forme, ynicum dicitur rcftm.cum ab vnico 
tcl litorc conficiatur cV vnica folcnnirate: fcd cii ex iu- 
ns pcrmiflione patcr in co teftamcnto pro fiUo ptipil 
lo teftari poflTrpupillarf (ubftonem conficiedo, ideo 
ii i vnicuin tcftrhduaram harfeditatu.i. patris 8e filij'. 
& hinccft,Q> dt vnu retpccni catifeeihcieus.hoc eft te 
ftatoris,qurdlvnus. it^dfvnu rcipectu caufir forma- 
lis, quia vnaibleniias lufTicirproparcrnoocpupilLiri 
tcltbui.Lpacrtt A filij. iif df vnum rcfpectu fubfiften- 
tix, quia non potcft lubliftere pupillare , (1 patcrmi m 
noa tcnucru.f Uberis, Utftic^crnipiLfubftic.lib.».a< 

O Ued 



q\ . . T>. AlexandriXrcntacinqui; 



T 



.vnumrc- 

Ipcau ibris accrcfccmU^ciuod habc^^^u^, kcuc 
habcc locum vno condito rcitamcnto . Upn p.uri . rE 
dcacquir. ha-rcd. & Ijinc eft, qubd habitaconiidera- 
eioncad h.trcdiratcs , dicuntur duo tcftamcnu, quia 
yju X ijwMwtcc^cj^pa^rjs^ fi| j j;dj4jgi mf.kH d 

ffi • "i&S 1 "* ^"^ri^! ^9Wff C V C ,h* r cflc,parrij£i- 
^ci^jStyp. ^id^ djcxuuiu: ctiain duo rivribnc foqul 



1 ign 1 ri cet , qh quis dcccdit finc reftarotltQ, J-aracn nou 
iojum habet vim ncgandi dlud vc<t>uoi r l<>d ct iigm^- 



tou? rcpurua 



UanAcha;w(utahs.l.ti ril 



iu> 



fci^ninr.l/iquisc^ip^.£.rl\ 0v l.i 
duv-,^lTamcntx£i( oyibus Dinu tbi 

diuurm, ful^Juinuaj 
viucmutcftamcrjrui 



uctj uuiiujicutur 
Lsp»^c ( ^oiMubi 
Wiam^, j»topw<iW«iv qu»4r 
; Juraucu tcj^aii hti u, d ici cu r 
>a,,|ubi ta ftip/id t^acjono ad 
ccfluincnii , ci;.id «a qti l • .,b 



iplis:dcpcn(icut,^ijcu/^ur, tlpo tcftnnica/aticu mcliuf 
Joqucndo, dtcicufvnicHm, cc^nwiawdjur.uhi cay 
purum,, idcftduarum hxrahucuju.^^i^^t^qiiod 
djidc ,j«t, in d.$. igitut .dcclaundo,j^i^fiqrHJujic> 
pero^uiT) qua cgo patranlco . 

Iiix^hioc queluuraqjjarf ixur.an pupillus,qu#>dp 
unepupillari fubftitucionc dcccdit, iijrciUciij>.«vor< 
djcatur^ Et pro rclblutipnc omniumcoruQj,quarcir T 
ff banf ^^quetlioncrocVcunturiDovlwihus, flu.c rc- 
fijlucndxfuntconcluljoncs: <Sc.priina,<jft,anpnpallus 
, .°^*^ s F°P" C <pon cUcatur:lccundacft,J(Wc fta 
nitoiqtiod lihlms;rtjqnarjjr. iutcibtus, lcuab imdta- 
tp.noniutxrcdat eimafer,ai>rUius pupilUtsiiiicpupij 



laxi lubftitucioiictlccccjcnscoi 
<>--.. fJl_ :. j ..1 .i. 



lubh 



oc 



;Vm;y,4ueo qu 

Circa.pnmamcq; 
nioncs , f qu.unm p 
pnid|ci. I c i uamopu; 
in matcna pu pi ! I ,ir i* 
fcquitur Alarcus An. 
conlilu Alcxandri, lt 



aif ludatijx >,. 

lAcm, ego rcpedp duas opir 
cft ptipillu intcilaium pro- 
m tc iu t P. A i r.i n u ,it t .l.i 1 i ;t. 
.iat«ioms,in4 t (^jitp,o i ^ 
isjNauain addicionibm.vti 
Ml j-in i.voJ^Stinoucncuc 
pcr nonnullas I cges * VjUft por La.C.dt* imptib. & ab j $ 
1'utyt.pcr LLii^i^ pci j.a,fcim? 

pubcKmJudT^ Hiad lcgi 

}"aldd-p>cr pr in.I n$uiq Jj#*.etj,qua: ab iii£clLdcttT.c«< 
pcr lJvin vcr C(\ vf r<jv,ruaf juw.rtmji pcunt.tut.vtl, cu- 
racpcr q uas lcgw pf flbajjiafopupiUuiii .dccclkf Cictkiii 
intdtatum. His lcgibusiV; Uiaili busqute i%cilitcr io 
duci pollcn r pto luc opinioge : c i j n>i iu u i , q> hcct pur 
pjUusiaptxliciur uircliaruvi thidcltvcrulttrgoium- 
ptp vu<^bulo,cV; iraprppru-, Sc npn prouric,cti intcfta 
tusallcpropru;div%i.tur (t quicu ccftm /accrcpql5rt,n6 
cft tcftatus, vt probatucinJ^ttdtfiUU^^idiaTccd. 

Scamtlb,& vltiinonvoucutur. InccUaur. i ; m pro- 
priccarcmcv ugni|iciui,^|i»,vpabul*, iignuicac (inc 
.ttftamcto,cum pr*rx>ht»p,ifl,figniJicet linc^Sc liabct 
Jolu i ji vim iu-^aiadvQVjp9P^uandi>yVc:ft in eo vcrbo, 
j nocuUius . d iiam.M.Upidcm iiiocul.itu m,i io m tn cer 
cumiiljc.vm inlcniibilcm,non tn llupidUmtdicaro vif 
t;;ncinii);iii|K.im,c>.'putlLiiHiji[uipi,un, mnu vulua, 
icd p u pil I m dicituf dccpdrrc Jjne tcft4nu| tci, iccuncld 
1 m w.cc A icx. m l.CfitunqJi.dc vulg.&r UDp^.huk^Vlcic, 
in LgcacriditCT.C^iBlUc^ 

Kum.in l.m tcii.iiiiuti.Cdv Cv,'.un.r.«iii:.i\ ptOtWur 
an d.I.gcneralit«vcrgq tha<ur dcccdcrt- uxcftotUvCf 
raum&V^raiiojiircrpt^t^ ti4mli<*ti»ticft«Mjj 

.'•ji.l O 



catptmationau 4cl 


us;cJtvdi 


. ootui t j.v : tum vcrfc 


.umiitud 



aoc^rQpam mDnctisrquadc rc pr* luppww pptcntiv 
ccruii)! eft intt-itatu Ji^ni nc.u c ii.m tclUtUJU : IgitUJT 
aifCfftceJl |H>ccnu.i icii.uidi H-cl.ipf ^nuc, c '; pwua- 
tiolnbitum |iriiuppoiuc.l.(iccciu.ti.dc^'c ; tl? T oblig.^C 
hmccii, q. ic\.m d.l.j.iin. J t, q. mtciumlli piopncap» 
pclUnt.urat]Ui curt\ ppflint tcllih i .ucdc, n oi i Uu : : t u ia 
ti. cv junc cft,q>r(cx.in l inteftarus.tidc vcrUtig.du-j it. 
q>incdUcus non umrum cft qui Lcltiroqiicum non.fp 
ci t, lcd ctcuius cx tcJUmcnto hc i cdicas adi ta no :i cft. 
'&hiac «ia cl>» <p u*prM».J(>iLdc h*rcdqusc^ii>tfjft, 
dcfcr-fcjtcusdicu, intflftgcusdcccdlit qiuajju.ojnniuo 
_tci 1 1 xi i H>n l c i t ,au t np iurc ifccic: aut jdqu<>i u - c .u, 
l iiptu irnt umvc fiuiucftuuc li cx co nciuahacrcs cxci 
ccnt:c.\qnibiivi.tiibus.ipcrt«'Conftjt,vc;builtud,iti- 
u lt.it u ),j.i rcfaacucati pcrioni m<>ricntiv,pr.fl:ippo 
ncrc |K>tcncia tcluudi:c< iic no iplumhabcrc vimnp- 
g.uidi , lctlct ii(4i>uacarc prnutiotumacius tui.idi, & 
pi'opricpo(itioncm poccnti.r, quv ppccntiaiioii cidir 
ui puptljo, crgo prpprie npn ponci^ dcci uitcilatus. 
-> :Et cum b«c opuu j ii.> m bi iiLt, i u cm di : . i dt opt- 
pip lijpcuori C9Ptt.ajft>>^HUcqtq> pupiUiispqopric np 
dicar iu intc|tjn«fctcd iatcftabiUs. qtj^ppirupnctn tc- 
iiciiJ.ir.in 1. i.tKdc i ji- Sc !c :i . i i ■ i c i s i..-. ' JLcum anr 
tiii*iid,lbus,Cyd«iiwcjdql^^ Dctp ii-la^nffraUr 

tcr.Cdcinftij; l W : i'uW8tt,fiabcr,Ptu ^JUjct^^ Arc% 
in pnn.lnll.iHcha-rcd.qija: ab inccil,(i>hci;. ^x-ui coo 
lil. 1 1 f.m 2.u..l.l>cc.mco!i..4v»u.«x aLimu^ov -in, 
lnconu i j . m j.vwl. «Scdt comnuwus & j-«Cfpul>cri- 
buicuuu icnccnua, quxro ccijcnt loiiiuci alq L)oct.;n- 
fra in lccundaconclulioncalIt-gaiHh^(ft<Hictut i(li. 
i. i fntnb pcr tcxun « U j. «pi 1 1 n t c rrott u> pi ob.. ; J \.v.\c 
j coaduiionan.4: ^coblUtjii'ccuiHiu»n.i'olui'!ii ' c- 
ipondchdo «iucns , quod jlluti vcrbum imu ,pi opi ic 
intclUgitur.idcli fiipcriiuc,quia ha:c mtdcptftatio cJ| 
diuinaciua, & concra propricucc vocabuli.aqiu nan 
cft rcccdcndupj.l/^of aj^cex. thdclc^.,. bjccoblcaclt 
dcnubdixcris, \ub«i lilud non propric incclUc;i, idcft 
non appropriatt:>i^u^tui.fpcci.ilitcr , ncc pcculuri- 



l^Hd^ctirltinti, (lA^^ '1 to> tScgcncuUtc 
pcrtbnx,liuc linc tciiahieio,vclcu.ccl}a;nci 


rcuicuncp 
icp,lcdin- 


ualido dcct^cyu^t;ti>JVppftit,dXi ntdlatus.. 
ergo & appropjjajjr icu pccuUaxitcr dicccu i 
&jb»ylis patpnaajJ.wllU.b^hs ■ n.6r,h,ic{cp r 
tur uitcJlatiu,quujjUc(iablUs,& intcitatu! 

runt,nililiuitlpci3jHht^cnu-- EfgtSWP 1 
r Ticdrmcdtatus , tuiim propric ipccic^in 
cUidujur.Rr}dcp,qi» W-jo d / J.)cUci c nfr pt< 
ligicur vcre.no pro^to^jjp^pptpprj^tc^i 
b.i ; :::.'i i • .:i;i. . .iv , C: m o ..pi. . non.cliia.p 
verborii rcccdcndu. iLLnon alitcr.ncc w ni 


IpcdaliccjT 


. pupiuus, 
n^usd.a- , 


|,nvndiiTe 

LIus ia t>ro- 
r . 

ucncicin- 
^pfjeVintcl 


c^fifaver- 
rppticcatc s, 
cit pupillu 


uiiopnc mcdtatu di<^ttt<#jniranu.n.p cqb.i 
hactLL). quamdJ.intcftacus. pcrqux.vcr 
hoc vcrbum pottjiCJt ccit,andi pra?|uppt>nc 
fcracurad pcrlonam moycntis, qtu tcfiin 
.taa&&idco omi norrfi5«,proprjeintcfta 
j c (ii . t'| potcncu tcliandi hoii cit inyupiilc 
propnc :n tcltatus appdiari n<mp<Jtt&i>£i 


,..:.: ii J.l . 

b.v conjlat 
rc,curo're-. , 
Juccre po- 
uudcfcdc , 


bquaderc . 

:..Sfrvm.cft ' 



lntclULMicin 
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intdtabilem dilfcrrc ab hoc vocabulo,inreftarum,vti 
fpecies & genus, quia ncgamus intcftarum , idcft hoc 
verbumcllcgentishabita confidcracionc adintefta- 
bilcm,cum unt fpccics fcpararar,&hoc vcrbum.inre- 
iutum, nd fignificat ctiam,qn quis dcccdir ilnc rcfta- 
mento,quia illud faccrcnon poccrar,prour probatur 
in d.Lj.ram in prin.quam in illis vcrbis, plane, qui tc- 
ftari non potuit.propric non eftinrcftatus,puu impu 
bes,furiofus, vcl cui bonis intcrdiclu eft.fcd hos quo- 
qucproinrcftarisaccipcrcdcbcmus: naaliudcftcfle- 
talcaliud haberi pro rali.l.mcrcis. ff.de vcrb.fignif.cr- 
go fi pupillus haberur pro inrcftato, non cft proprie, 
velnondidtarpropricdcccdcre inrciurus: &conii- 
dcrandaeftgcminatioillius vcrbi , non proptie, qtLC 
enixam lurifconfulo mcntem dcclar.u , arg.l.balifta . 
fF.ad Trcbel. & certe iftc rcxtus optimc, non cauillan- 
do verba.probat hanccondultoncm. 

Sccundo & vltimo mouecur pcr ccx.in 1. 1. §.Ci quis 
decellcrir . fTvnde lcgit. qui tcxtus ctiam probat hanc 
coiiclufioncm,A qua non cft difccdendum, ncc in iu- 
dicando, ncctn cofiiJendo,&cu eacgopcrrranfco,& 
pupillus propririntcftabilisdf, prout probat tex.in L 
fiis,cui.$.rt.n < ldctefrara.& rauodiffcrerieeft, quia he,c 
dicrio, inteftabilis.cftnomcn fignificans impotenria, 
vr inrcftabilis.i.tcftari no valcns . fcd iftc tcrminus, in- 
teftarus, cftparticipiucn dcnocaspriuationemactus, 
&prxfupponenspofitioncmcius, vtinrcftacus, idcft 
nontcftarus,quia«on'fccjtreftanictum: & idcocum 
potentiatcftandi in pupillis acrU nonfic.ideonondi- 
cantur proprie , fed impropric i ntcftati . 

Circa fccundam conclulioncm, t«go reperio dtus 
adellcprindpales Doctoru opinioncs: quaru prmu 
ci : . .}. fraturum defercns CicceiTionem ad agnatos vcl 
ad e ■.•clciiam.au t certas quafcunq-, per(onas,li quis in- 
crftatus dccelTcrif, np habcr locu in fucceffionc impu 
beris,furiofi,veI alrcrius, qui non habet teftameti u- 
dionem acliu am, & tan to magis ad exduiioncm ma 
tris.qtuin opinionem tenent BaLin c j.num. 6 *lc fiio 
cefffeu. in viib.feud. Inft.dc h rrcd, qur ab intcft.dc- 
ier.in princ. vbi etia loan.Fab Ang.Aret.loan.de Plar. 
&Chriftoph.Por. &idem BaLin conf. i t. in coCi 4 1., 
&in con f.47 f . ltb-jL. & in conC f } 6. lib.4. Albencia 
j.parrc luturorura. q.44 Ang.in conCt j. iututu ex- 
cludens, Fulgof inconl 48. quidam P.iu conC 1 6 j Jn 
qurrftione.nu. t. Imola in 1 Ceturio^ol. t o.ff.dc vulg.- 
in ccum ribi.coLfi.de tdum.Signor.incon(.(>.Tirius 
infanri > & in cdf. 1 o 1 Jaetum fic fe habcr, Alex.in Lge- 
aeralircr,i!iprin.Cdcinft.&fubft.inconCi 1 y.lib.i. 
in conf 7 ?.& 1 j 8.1ib.tf.& in conC 1 t j.lib.7. vbi alTc-j 
rit hancclle magts cdramuncmopinionem, &ab ea 
in mdicando non euc rcccdcndum, Dec.in co n 1. 4 f> 6 . 
io conC 57 1 .& in conf 6 1 7. Cur.iun.in conl. 1 5 4.G0 
zadin cotvf. , c. Pct.dc Bcllaper.prout eum rcfert Bar. 
in d.l.i.dcfais &legit.& idcm Pcc.in Lintclrato.ff.de 
Iegir.tutor. vbi etiam tcnucrunt Rayn.Cyn. & Nicol. 
deNeap.Cyn.in Li.Cqui ccium.facpolf. GuilicLde 
Cun.in 1. j. Cquando Impcr. inrcr pupil. & vid. loan. 
dc Amd.in quodam fuo conf.fuper quibus coniulcs , 
&c.inferro inccr conlilta Baldi , num. 1 3 1 .lib.4. Ang. 
in Lin tcflamcnto . Cdc milit. tcflam. & in L t. C.dc 
impub.& ali js fubft. dicehs , qu6d itaconfului r &de- 
Krminauic toramCollcgiumPcruUnum. Fulgof.ia 



d.l in teftatncnto.&inl.cumantiquioribus.C.dciurb 
dclib. Pct.dc Pcrulioinconl.luoincipicn.ilt.iqucibo 
habct plura dubia. Ioan.dc Lignin fuoconfjiicipicn. 
in cafu propofito.Ricchardiis dc Salycin fuo confin- 
cipicn.qiicritur,anfinclibcris.prouthos trcs folencs 
Dodores allcgat Corn in conC 7 r . & in conf 5 \ 6. in 
j.vol.Pct-de Anchjnccanonum llatuta, dcconftir.ia 
\ 1 ' 1 .. • . j " ■ i 1 . .! : 1 vcrf quid dices dc patruo allcrcns. Mat 
tharusdcFclicianisdcPcruiioin quodam fuo confi- 
Uo.vtrcfcrr Soci.inconC^ /. vol.j. Ludou.Bologn.in 
primaaddirionead Match.de MatthcC in fiio tracde 
iucccfTab intcfl. Cur.fcn.in «111^76. & Marun.Soci. 
iun.in conf.ajan j.vol.vbi a!lctic,hanccllcmjgisci- 
inuncm opinionc. Io.Crot.in I.omnes populi. coL j 4; 
vcrCqu.vnturctiam.ff.de iuft.&iurc.vbi dicic.iltam* 
giscocm &vcriorcm opinioncm, GaliatilainLCen- 
turio,nu.7C.ft.dc vulg.&pup.poll laCibi, coLitJ. ver- 
fic.fecundaconclulio, & nou1llimcTiraqucl.in7.de- 
claracionc rcrtix partis , in rracLlc mort Uyi lc vir, ta 
prin.& moucntur ilh cx pltiribus . 

7 Primoj-llatutum ltriCccintcrprcraridcbct.Lquid- 
quid aftringcnd^fFde verb.oblig.& tdco intdli^i ilc- 
bet f tn proprium & vcrum figniiic.itum l.j.$.U is, qui 
nauc.ff.de cxercit.act;io.l. < .f h*c vcrba.ff.de ncg.gclr. 
&l.fi.C.dchis, qui vcn-eur.impcrrau. & ranto magis 
hocproccdir, quadoftaruturuconriQcr odiumirra- 
rionabilc, &eftcontraiuscommtine,&contrahisna 
turar.l.conftitutionibus, cum ibi noutis per Bar.ff ad 
snunicip. & nouc Bar.in l.omnes populi, in tf.q.prin. 
ff.de iuif. &iure. fed pupillus ftriclcinccrprcrando &i 
fectindum proprium & vcrum fignificatum, no . i k i- 
turdecedcrc inteftatus, vt fupra vifum fuit:& cale fta- 
tutura cu cxcludat matrealucluoCihxrcditate filtj, 
fibiiureaaturxdcbica, iuxuLna&iiparcntib. fCdn 
inoff reftaui. didcurconcinerc odiumirratinnabile» 
iicuciikimusccontra, qncxcluditurfilua fuccdfio- 
ue parctum, iuxu dodFrinam Bartoli in Lj.Cde fum. 
Trin.&fidecatru&tradit DecinconCi 5. &Jicec.ule 
ftacucuiupoflitdid motumeflcfauorcagnarionis,& 
idco fauorabilc tamen quia nritiat matrem a lnciu. > 
fa& iibi deFuta'h<?rcdicarc nlij,dicicuriniquum& 
odiofum.vclut qU?dam exhartedatio, vt inquit Bal.in 
L tllam.C.iu: collat. & cum ifta ratio in fc fi t poictior , 
qium cx cootrario lic fauor agnaciohis, facic quod fta 
uitumlicctfitfcruandum ,dicaturintquum&odio-i 
ium, prout hoc pt^barur in Lmaximum vitium.C.t{c 
libcr.pr.Ttcric; ergoftatucuai^ftudloqucns in co,qui 
dcccdicinrcftatus,non liabet lotum in pupillo. qul 
nondcccdit intcftatus, jrd mlcftjbujs , & eo magis 
ad matris cxdultoncm . 

S Sccundo moucntur. fftatutum loquens in vero ca 
fu , non exteriditur ad fictu.I. ;j J.haxvcrba. ff de ncg. 
gcft.&fucutum cxorbicansaiurcc6i,fcu correctoriu 
iuriscois,depcrtdcnsdc co»qui efrtalis.nou vendicat 
fibi loctim in co> qui habctur pro tali.l.li maritus.f le 
gis, &ibi Ba/.ftlidlcg.IuLdcadulc. & in l.fin.Cdc in- 
tcrdiCto mairimonio . fcd fihus pupiUus dccedcns fi- 
pepupillari fubflitutione, nondiciturdeccdcre pio. 
pric& vcrcinteftatus, ied ride : &i(i..ltis puptllus ha- 
bctur pro intcft.ito, fed non cft proprieiniciUtus, vt 
probaturin didal.prima.ff.de luis&legithxrcd di. 
Utur cniro ibi quod pro intcft^us quoquc accipcre 
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dcbemuspupillos: namilladi&io, pro, importatfi- 
<rtonem,(icutdicimus, ahudcftclfc tale.aliud habc- 
ri pro tali.l mcrcit. ffdc vcrb. (ignific. crgo ftatutum 
iftud loqucns in co.qui dcced'.t lntefbtus, nou habct 
locumin pupillo, qui propriedicirur inreftabilis,& 
non dicitur propnc& vcrcdcccdcrc inreftarus. Con- 
firmatur hxc ratio: nam licet tcxin d.L j.videatur vcU 
Icquddpupillihabeanturpro inte/brisquo ad effc- 
crum, tamcn hoc inrclligirur quo ad luccdTioncm iu 
riscommunis.dequoinillo ritulo,& rion quo ad 

fucceflTioncm indutbm aliundc,pura a li.u , vt 

probarurcxhis,quxrradir Bart.ind.Lfi maritus.$.lc- 
gis.crgo cum in cafu noftro fucccflio indufta fira 
ftatuto pupilli.cum non fint vcrcintcftari, ncquc ha- 
benturprointcftatis. 

His rationibus refpondctur: nam licec ftarurum 
ftricic intcrprctari dcbcat, & fccudum vcrum & pro- 
prium (ignificatum: & tanto magis, quando ftaru- 
tum cft corrcctorium iuris communis , &oditim ir- 
rat lonabilc contjncrc dicitur , &proprerca fltiutum 
loquens incafu vero, non debet cxrendi ad eafum fi- 
y c"him : f ramcn iftudnonproccdit.quando in Ibruto 
dccafuproprio ad impropnum, decafu vcro adfi- 
chirofit cxtcnfiopafTiua.nam tuncliota clcextcnfio, 
cumftatutumrccipiarintcrprctationcplliuam. 1.).$. 
lcx Falcidia . ff. ad lcg.Falcid. &notarBarr. in l.omncs 
popu!i,num.t5o.fEdciuft.driurcfcd in cafu noftro fit 
exrenliopafliiia, quialex antiqua loquensdcintcfta- 
tis, habctlocumctiaminhis, quipropric non func 
intcftati , cum habcanrur pro inteftaris.d.Lj. & tanto 
magis hocproccdit, quando cadrm concurrit ratio , 
prout cft in cafu noftri ftatuti : nam mens Ibruri fuit 
rouidcre,quando non fit factum teftamcnrum, & ta 
s prouifioerar magis neceflaria in«o» qninon pote- 
rarreftari . &idcocurntnensfbrutiiocum habcatin 
pupillo, dcbet locum haberecriam difpofi tio ftaturi. 
Confirmarur hacrcfponfio. hoc ftarurumcondirum 
fuirrationc agnariorrisconleruandar, quar pcr mafcu 
losconlcruamr , vtlhft.de lcgit.agn.fucccll.in prin.& 
in l.pronunciatio, cum lea.ffdc verb.lignif.er^ocum 
harc ratio agnationis conleruanda- , locum habeat ct 
in pttpillo, dcber habere locum etia ftamti difpoiitio. 
. Hacc rcf ponfio non fubfiftirmam licct cLLj. velit.q» 
mtcihuiproinreftarisaccipiantur: tamen non dicir 
quod illa quar ftaruuntur in inteftatis habcant locum 
ininreftabilibus: &cumvcrbailladcnotenr fiOione 
&impropricratem.Lj. cumibi notatis.C.dc his, qua* 
fub modo.Linterdum.$.qui rutclam.fF.dcfurt.& Liu- 
rc ciuili.ff.de cond.&demon. non dcberctrieri exten 
lio in flanito noftro dccafu proprib ad ficlum , currt 
non lir verum, exrrnfionf iftam pafliuam efle: tnnc.n. 
eilet cxtcnfio pafliua , quando d.l.j. vcllctqrilla qua» 
funt ftatuta in intcftans,haberent locum in inteftabi T 
libus. &idcotuncftatutumnouum loqucnsdeintc- 
ftatis.trahcrctur ad inrcfbbiles,cum ftarutum.fcu loc 
noua rccipiat exrciioncm pafliuam a iure communi , 
feu ilcgc antiqua. vndequando lex anriquadicit.qril 
lud quodeftftaturum in fcruo,habearlocum in filio, 
& fupcrueniatlex noua aliquid difponcm.cxtcnditur 
adfifiumproprerdifpofirioncm Icgis antiqux, qu* 
iftam cxtenfionem fiicir, vt colligitur ex GloCfi. in Lfi 
quis feruo,&ibi Bar.Cdefurr. ianOa Lvt tatum.J.dc 
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filio,&ibi Bar.flvde feruocorrnp. fcd hoc non dicirnr 
in d.L). cum vclir tanrum , quod intetbti pro intefta* 
tis accipuntur.crgo ifta non dicitur extcn lio paffiua: 
&proptcrea ftatutum iftud loqucnsin calti vero,nuI- 
topactoadcafum fictum cxtcndi debct.ncc vcrum 
eft.eandcm adellc rationcm, cum mcns ftatuti fucrit 
prouidcre illis, qui cum pollcnr faceic ccftamentumi 
nolucnintracere:&non illis, qtiinonpotcr.int, intcr 
quosconfidcraturdiucrlaratio.prouc infra vidcbi* 
mus. Ncc obll ar ratio agnationis conferuand-r , quia 
Krcrario non dcbct opcrari, vt ftatutum dilponac vl* 
iravoluncatcmftanicnriuin,argum.l.nonomnis.tf(i 
cer.pct. non valct argumcntum,adc(t ratio conicrua» 
d.r agnationis , ergo proccdit ftatumm, ii exalio vo« 
luntas ftatucntium repugnct.prout eft in cafu no* 
ftromam ftamenrcs nonlimplicitcr dc moricntibus 
di(pofucrunr,fcdqualificare, hoceftlideccllcrint m- 
tcftati. igitur vulucruntprouidercfolurhillis, quicu 
pollentfaccrctcftamctum, nolucruntfaccrc: &noa 
illis,qui non poterant facerccum ipli propric nondi 
Canturdeccdcrc intcftati.Nec ob(tat,fi denuo dixcris, 
q>pupillus faltcm lato vocabulodicirurinrcftatusde» 
ccdcrc, & proptcrca ftanitum in co locum habcrc dc- 
bct.argucndo dc propria ad laram fignificatton^, iux-« 
ra gl.in verf ad curarioncm, in Aurh. vr hi.qtu paiub; 
feob.hab.rcs mi.in dcm.j. in ver.chgarur, de clcctioi 
nib. &probarurinLfilium habco.ffad Maccd.quia 

I o refpondeo, fquod hoc non habct locum in corrccto. 

rij«,in quibtu non cft licitacxtenfio,eriam cx maiori« 
tatc rationis,Doci.c5muniter inauth.quas actiones» 
perillum tex.Cdctacrofan.cccl.gl.inLramis.$.j.ff.dc i 
donat.cau.mor. Doctin I.fi conftanrc. ftifbluto mau 
& Bar.in Lprzcipimus.$.fin.GdeappeL &lunc ell, 9» 
quando ftatutum vocat aliquctn ad excluiionem tit- 
minarum, quod quidem tauorcagnarionis dicitur fz 
cttim: tuncper hanc rationem non polfuinus cttcdo* 
re ftat u tu m vlcra propriam & ft ricVi lii^n ificario 1 1 £,& 
rrbcncpcrralcmexrcnfionem corrcdcio maior iuiis 
c6isinducatur.& ratioeft , quiaiualijs perfonis, ad 
quas veUcmos cxrcndcrc ftatucu non procedi t touli- 
tcr, &cumfuisqualitatibus: namliccrftarutuvoluc- 
rit faucre agnarioni cxcludendo feminas, non tn hoc 
voluitgencrahrer.fed tm rclpctuicertarum pcrfbna- 
rtim ab eo cxprcflarum. & tdroad illas tanrum perfo- 
nas cxtcndirur & non ad alias, cum ftarucum vlcra ila 
ruenrium voiunrarem intelligi non debear, arg.dJ.no. 
omnis.ff ficcr.pet. &per hancrarionem procedit id» 
quod dicunt B.i I.& Alex. in Lj. Cdc fuccctf edido. &' 
Com.in conft } S.in j.vol. & itadictr & tenct Maria. 
Soc;iun.inconf j.num.t4.& 1 f.&num. f4.v0Lj.fcd 
in cafu noftro ftrmos in matcria corrcctoria,& matre 
ftarutum excludir fub hac qualitate.li filius imeilatus 
decrflcrir. crgonc maior correciioiutis coislcqoa- 
rur.concludcndum cft,ftatunim locum habcrc m ijv, 
quicnm pollentconderc tcftamcnmm, non fcccrut, 
cum ifti proprieintefbti dcceduredicatur, & non ha- 
berelocumin ijs , qui non porcranr peraicuccodcrc 
tcftm , quales funt pupilli,cum ifti non dicantur pro- 
pric dcccdcrcintrfbn , (cd funt propric inreftabiles. 

I I Terri6, &vlrimomouerar, alijsonurTis.tbica(i- 
businquibusdhierlacftratio,nopcrmirriturexrc(io 
de vno calu ad aliu.ccii ccllantc , cxrra dc appcLladi- 

gcre. 
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grref quamuis • fCdciure pat. & Lnaruralirer . fnihil 
Communcffdeacquir.polielC led in cafu <licti ftatuci 
chuerla clr ratioinpnpillo, quieftinrcftabiJis,quam 
iitineo quicft relrabilis: qniaillequiporeft rcftari , 
IHntcftatusdecedar.videtur racite rdinquerc harrc- 
dicatem illis pcrfbnis,quac ab inreftaco fucccdunr. 
l.confiriunrur , & l.li quiscum nullum , in prmc.rl.de 
iurecodiciL &ficvidentur venientesabinceftatoha- 
bereexvoluntatedefune«'.qa* ratio ccllat quando 
elt inteftabilis, ergo ceftarcdcbet in pupillo inteftabi- 
lietiam ftaratidilpofirio. Nccobftat (idixcris, quod 
intentioftatuentiumdebetconiidcrari.quz videtur 
a fbrtiori in pupillo procedcrc: quia ftacucntesexdu- 
dunc matrem , quxcratvocacaa Scnacufeonfulco, & 
ex tarita volumare aduitt.quu rc(pondctur,quod fta- 
tutuTOvidecurfaciliusvoluifle cxdudere mztreftan- 
teadubo, quiaconcurrirtacica volunrasfilijaduJri» 
quiporuitmarreminfticucrc: & li ncn faci; , vtdctur 
tadte ipfam marrem priuare, & priuario faeraa ftaru 
rononvidcrurirarigorola, ficucquandomacerexdu 
ditur in hzreditacepupilh , quz lolum cxdudirnrab 
iproftatuco,quiavoluntaspupiliinon concurric, ex 
«juoteftari non poreft. Confirmarur hzc ratio ex mc- 
te Derij in dicto con(il>+66. ftarurum, quod exdudic 
xriarrem ab harrcditate fihi, qui dccctfit intcftatus, 
prafupponir quod mater inftirui poflit, vtacontra» 
tio feniu id did viderur, & valec argumencum a con- 
trario (enfu in difpoficionc legis. Lj. f.huius rei . ff.de 
rifnc.riui Prartcrea,cum difpotitio ftarari hmicata (ic 
abinteftaco.in teftamcmo rcmanet in difpolitionc 
iuriicommunis, quialimiraracaufalimitacum pro- 
durireffeceum.Linagris . ff.de acquir.rcrum domL & 
f\c mater exdufa 1 ftaruto in lucecflione ab intclraro, 
4rmanetcumiibipe,qo6dex reftamentofuccedere 
poflk.ce hoc folum videtur haberelocum in adulco, 

3' ii te ' an poceft: & non in pupiIlo,qui nonpoteft cc- 
ar i . 8c ideo cum ratio ftacuti , & verba , non conuc- 
n i.in r pupriWondudcadum clr, talc ftaiutum in pu 
pillo kicum non habcre. 

Secundacltopinio (upcrioriconrraria, qubdcalc 
ftatimim habcat locum in pupilio etiam ad exdufio- 
rtem marris, quam fecundam opinionera rencnt Bar. 
in I j.ff.defttis & legir.tisredin conlil. 1 4 1 . & in con. 
fiL t i S.Bol.in confTi 08.voL1.in conf x6 j.voLj. & in 
Lti arrogaror . ff.de adopr. Abb.in conf.7 j. coLpcnuL 
voiumj . Ang.in conf.97 .& in conf 1 04. Anchan con 
fil. 1 77. R om.in l.in tcftamcnto,num. j .Cdc teftam. 
milk. &inLcumantiquionbus. C.dciurcdchberja 
l.gcneralitcr.C.dc infbt .& (iibftit. in Li. Cde iropub. 
&ali;s fubftit.& in conC 4 8 . v< Fclyn.in procrm.de- 
crctal.col.4.vcr(ic.quiniraoipfe Ludouicus, Card.in 
confi.r 1 1. Soci.incoiui j.voL|-&inconli.8i.voL4. 
Barbar ina»nC<S7.vouirn.J. Pec.indJgrencraIiter.6c 
, inconf j<Ja.num.i.Imolauiaqjtt3uin, dercfcripr. 
Vbi dicit iftxm raagiscommunem opinioncm, Brun. 
in cract.qutfd lfant.maic.f0L4 4. aliasin S.acticulo.m 
j liq. vbi dicirilram vcnorcm , icd altcram magis co- 
mumrm, Alcfmius in tract.liibliit.fbl.6 9- PariCin con 
fil.11.num. r r .&in conf t }.& 84. volum.i. Marun. 
ittn.in conf j.uum-i fjk iaconC 1 o.volum.j. Ioao.de 
Plat.Inltit.dc Ugit.pacron.cutcU, col.i.vcriic.&:ideo, 
cnro excommu ni vfu » Przpoficbcncn. in fexto cafu , 
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^eorgiusNattain 
in }.q. RuiruinconCjo. voiuro.i.v. •"•-r C (ffeu. 
cquamuis, dcpactUb 6. Afrltc>.inc.j dc iuv~ 
SignoroLHomod. in conC 1 o 1 . Ang.Aret.in tract.de 
iiiccclC ab intcft. qui tracjarus infcrtus cft fub tracta- 
tu de t cftam. Salyc dn d.l.cum anti q u ioribus.fj.ii ai m 
ipfe , colum.j. veriicaliud excmplum . Gdeiuredeli- 
bcran. Phihp. de CalloL in n ach dc fucccif ab inreft. 
num.;. &4. Aldat. ia Linceftacus . ff dc verb.fignific 
GuibcL Bencdicl. in c. Rainurius , fuper vcrbo, vxo- 
ncranorainc Adclafiam, de tcliam. num. 8.FranciC 
Zab.inconCi 1 i.IaCinconfi io.lib.j.&inconfi 96. 
lib. l. And.Sicul. in conf.d7 Jib. ; . & Poiit.in trac.fub- 
fticin raateria pupiilarisfubltit.in quarto qu.e(ito . 

Mouenrur illi . Prim6 per cex.in cLLj.in prin.vbi li- 
cct ccxtus prius dixeric quod qui tcAari non pore(t[ 
proprie , non cft inzcftarus : puta impubes , furiofus , 
vdiscuibonis incrrdi&ura eft, nifiilominujpoftca 
fubdic, (edhosquoquepro inceftaris aocipcrc dcbe-' 
mus. Sc hoc fecundum Bar.ibi, quia ita ie haber com- 
muais vfusloquendi»dequomenrionem fadtiurif 

1 1 confulcus, f &qui vfuscommunis praruaicrpropri.r 
vcrborum iigniflcacioni . Llibrorum - $. quod tamen ■ 
Caujus.ff.de leg.j.&iftecommunis vfusloqufndi l'a-' 
risprobatusdiciturexrclatione lurilconfidri, quiec t 
illu iraicatur,iicnt & alias, vt in 1 A Iphcnus , St Lanni- 

1 1 culus.la j ccl.in^-ulgari.fCde verb.lignif.t&idcodc- 
bct ctiara in ftaturis dictus vfus, de quo fidcm facir Iu 
niconfulcus, artciuiicti.im in maceriapornali &cor- 
rcctoria, iccundum Bar.in l.lt berorum.$ lcd fi aliud , 
dcaccuC & in 1. j.Cdc iur.calura. & rn Lomncs popu- 
li.in 6.q.prii>c.fC deiuft.&iure. &ibi Bal.in Lnon du- 
bium . C. dc lcgib. & in l.j. C. dc rer. permur. Ang.in 
LiexC^oradia.$.doraum.fLdeiniur. BarcAlex.& Ro- 
man.in rub.fCdeopcTjiouinun.Nccrefcrt,vCTumfta 
tutum (it condirum ipcricis nccnc, quia fcmper vfus 
communis loquendi prcualct, fccundu Bal in Lquod 
li nepoces.rT.de tcftam.ru cda, cum alijs concordanci- 
busaliegacis per Alex.ui l.lfipubcio ifta.f hic quoq;. 
A.de vcrb^ibiig. Huicrarioni rcfpondecur, oegaado 
ccxcum ia cLLj. dicere, quod fecundum commuacra 
vfumloquendi, pupillusdicatur decedereinteftatus : 
nam ibi rextus didt , quodpupiilus accipi debetpro 
inteftato, hoc intdligituc quoad illum titulum.& fa- 
cic, quod in (imili habct urinl.fi ira, la l.ff devcrb.fi- 
gnif Pr.rtcrcalicctdicatur lbiqubd lnteltabilcs ha- 
beantur pro uuci tatis: camc illa vcrba pollunr cxpoui, 
fcilicetiropropric & late fumeado, vcl ex ficrione , & 
priraa expofirio cli de menteGloCia pria. Iaft.de hx- 
rcd.qua* ab iatcft.deferunt. Sccuda probatur ia Lmer 
cis,cum limilibif dcvcrb.ligniC&(ic vcrum non cft, 
in eo rextu communem vium loquendi probari. Nec 
obifax fi dixens, qubd licet in teftabiles no habeaa rur 
proiatdbcis, fccuadum commiiaem vfiira loqucdi : 
ramenid eft cx turis iaterpreratione, qtur prxualct 
etiam in ftatucis , ica didtPui. dc Caftro in dJ.gcne- 
ralicer,inl.i.C.dcimpuber.&alijsfubftic.&ia I.cum 
aaciquionbus, in HacCdeiurc ddibcr. quia refpoa- 
deair. nam dato & no concdlb, qubdgcneralitcr in- 
cedabilcsexiuris interprmtionchabranairprointe 
ftatis: tn ex quo proprie non funt intcftati, fhitutu l<>- 
qucns deintcftatis,n6 habet locu in inteftabilib.& ita 
Urnct Oy. & Bar.in Lj. ri.de \-et b.fig. &cato magis hoc 
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»acroiaq,ectzkC. i c i inju2 
- Secundb& vltimnab|?onMfif,moQcntiirpcrcun 
dcm tcx.in ddj, cnnn liocabd modo iuducendo m ii- 
lis verhis , &d hos* quoqucpro intcfiaus accipcrc dc* 
bem us.cx hk vcrbi s calbgriuri>itjdu' dcbc t iiibcrixu» 
lntcliatis, ^^Tuiulwbendi^i-oulibus qno adiuc- 
cciTioncrtviurtvcoiamunis ficquo adaba,qu* dciuro 
communiruncintroduca.l^criaquoadea omniai 
quar funtdetfircipeckh, «rau hocimporur iigmfici 
tio illof umtvcrborum , jfln ioan.And.in cdi.dcc6luc. 
vbi concluduqudd claiciiiqui liint in fcruitio Papx £ 
v«l Epi lcopj i auc qu i sunc i nb 11 i ni , fii qu 1 habcn tuc! pro 
r*a«nubu*.c.cum dtkch»s,'ccc.ctirn audicntu, cuin 
ibi notacis,dc^l«nnoncdidjprotad2buskibcnrur,n6 
folum quo ad «a, qn.e wn* dc ittcccDmmuni.vti n di- 
cckiuribtw, ijtd.cciain quo adj^^quas prxfcnribus 
conccduntiircx pwuilcgto , Kdeiorcfpeciali . modo 
iicrin dJ.j.prohacur q» pi^i>rihaoccurprbinroftato, 
crgointcl^uutiquoadcaeitiicpttfunrdeiurcfpc. . 
ciah introdiicta; igituc cdrilcqnitcr difpoiino loqucs 
dcintci^riivlocumhabtnrnamiuipupdlis. Huicra- 
j 4 rioni rctjpondccur negandow^illi qiu habenDur pro- 
tah, ccnfcntnr cdes naniblunaqunad ca quarlnnt iu-: 
r; ^>!iiiiiurm,k,;iti.imqti.>.!dc.iuiii luiu nim !pc- : i 
da1isxorttttrtu4Tut.tcncc Acchid. in ccx parce,.«xrta 
declcf.nbn rctid.& um oaruim v cium cllccilciturei: 
iptcntton* Bac.in Lfi macitns. jJcWn Iahir.rfideadctle, : 
v<liidcciliuIoan.Aiid.cflvcra,qt»atnicquititr: ctiarri. 
Abb<indJac^piute^non^roc«dicwqbadocaqoa:lunr 
iurisl|ivaalis,lu.itci>ircct.i:i.imfiiCo:nniii;u : nam 
tunccumtkcaiijpropriolSijveno^ad impropriiundc> 
lict inn non fiaMxtciio ctiam cxruaioriutc rarionis , : 
au : ii.quas actioncs, cctbi Docr.G.dc lacrotaiucccl.ii 1 1 
qui >i u •& pi, .j i :,- nt ii kiiiiciks, ncmhabcncurpro. 
talibus: cadtolUtuiumioqucsdcintcit.trn.t :r.:i -\t 
corrcc^oriuirt iuriscorrimtinis» non dcirahajbcrclo-; 
cum m pupilhs , qui lubcntttr pro intdtatis , pi ; .• -u- 
RtadccttiaioaniAnd. locum hibcr ,quanlo u!cs',- 6$ 
qui rcpuranuit pro cahbus tliBpUcirrr 6t abfolut c ha- - 
benrunu, n.tiiu.mccalus Kchiv.cc a:qnipararuscitn 
vero, &pcrvtam rcgbU.&tdrerruhckx noua criamt 
coirccinnacv.j u nalis fupcTuatichs in vno cx rcqut-. 
paratis» habt t locu m in aho , vt norat ur in !.■ . [ u- > . i vc- 
ro. ri.iit x jib. Ct in lJi quis (cruo . Cdc fiirt. ccnotati 
Rar.i n L i . qui loquktu- incorrectori js . t i . : I c i ; j . i led ' 
pupilli , ijiu luiu iuur prointeilatis, nona-quinaranH 
rur in oamibiu «Scpcr omtiia, ccpcr modum rcgulkr*i 
vc in t crrauiis probaturin L al tjuts dccellcncrf vn 
de lcgit. ergo lcx oouit poriialis fcu corrcciorta lo* 
qucns inuucftatti, nonhabctlocum in pupllus. : do 
Expnvdiciis vidcs prtrnam opiniontm m hocpunt 
Ctoiucu\rriornn cilr. cvltcct pro vtrai^ucpartclint; 
multt Doc&3Ccs,adeo quod vixcognofa potlir , qu t?. 
nam litrna^tcoriropinahi Dcc.m conf yiJj.aumihki 
tenet opinioncmafhrnuriuaih dlc magis ccnnmunc, 
Mana n lS oc i.iuti.in oonCz ; . n u m .- . voLj. alleri r pa r- 
tcm ncgatniam dk magis coramuncm, cimen i pcioi 
riopinioriccgonullo pacto cecedcndum pnto. 
.. Saptadiccaigiruiiopinio negaciua, qiuminpnn- 
ctu tnrisvcriocem dha.drcuratur pluribmtriodisv 
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i $ ccprimo) Tdcdarattrr, t>oopccK:cc!crc ) qua»(ia JaM-; 
cum loqaiturdcco,vcl dcboaiacius.quitkcaiuabk 
intdtafo k namiuncnatncaim hxura habc(^i\puyij^ 
lo, criamadexcluiionc matns „prout tcncc Ual. Ai<Qt> 
SC ioaicdc Placln/ti t.dc-ii.crctl.qti.v ab i n t c 1 1 . j ti pn rv 
I : ulg.in Lgencralitcr,ntim> i . oc kq.Cdc iu £t ^.lublh, 
6i ia cont^Si Sal y.iri Lcum ant iq utortb us.£4 <m [rni^f 
k.C.dc iucodchb. Com.Mi-d.Lgcncrabccri ; u 7 j .. 
cx iuton! ; ;;>. ol.j,Alciat.irtl.intclUws.tT.dv.v>:tbai»'j 
;n 1 . Iv.u.ac Oit. 111 Lotune. CodTcrtpLPhihp.Ca^ 
>Lin tr.ivt. iuccciL ab i:itct ! a. num. } ■ Sc 4. .^norolpi 
dc Homodmconf 6.(c ui cpsii 1 ■. i . > < . 1 . intCgn^) 5., 
& in<xmf.8 J1V0L4. Rttm.iaoonL S Q.num. 1 )y voLj^ 
& Mai ;.! \. Sut : . 1:1 onftji.tMtraU? volij. vU iii#M»C dfij, 
LuiiiinuiKm opiiiioociuarhnriaU - . i> m:; u 9 
WoncnairiUihacrarionc. Lnicirc harr<fdi(as r AoJu 7 
dcrcrtur cx rdlamcn to vd ub ini «ftaw.1. j. Cckpcchc^ 
rcd ctim tiniil. icd pupilh ititccdica> cx tc iiamcu ;o 116, 
defercurt crgoncccljaliuconcmikiidiuii9U > ^dc/c r , 
racuTabiatehico j igicur ilaDiKWijk ifiud lpqu«v> ia,d<>» 
ccdctibusab ioocilato locutn habcbit ctiai.n H\ pupih, 
lo. Huic rauom rdpondctucna haircdita^ pupilll do ; 
fcrt ur ab in tcl tato.quau r tmuui dciationc 1 11, jku \\ >u- 
rum ad liicccdctcs,quia&pupalh) mccalitu^ab.iuto^ 
itato.vt lnil.de hatrcd:qux ab m«A.dcfctiUit..^» j rub r , 
&in robide hatrcd^b intdi. vcmcn.in Aucji.na fu^ di 
ctaruRs rabricaru gencrah u: c ttiatn hxrcdi tas cViIwf! 
rcdes pupillorum comprciicduntur , quja dcfm t ur iSf. 
hicccdimr cx telumcnto,vd .1 1» 1 n totatu: (cl (| iu.nti^ 
pcrtinctad moricntcmaion rcperkur in iutcjnili i.lc 
modus loqurdi, vtdchcctdccc4u«irtt,cilatUfnqui.pf-0- l 
pricnonrcpcrirur in pupdhs.d.Ljiidc uu . l\ !v ; , i j 
1 cd.i llc aut modus,quiin ihuauiifrcijiicpjaiLjr^vidcjL. 
ccc dccdltt ab in tduto , cx quo cckr t m adips^H ''^frit 
moriccis, debcc incdhgi, iicut in iuic,\c:buim.»cctta 
tus, In cuinslocam pcrttatucntcs H fubrovafj» iuxta^ 
rciM 1 lam Lqui cum. 0 . qut lnmt l ar utn ,c 1 1 1 n 1 urti l.jb. ftJt > 
quucaucot hinc diq>ii rcrbicrri,ai> inrc/ta^.Cfkca» 
turadfucccdcntcm, tunclublUmto ctu lmc.l.ibihs 
comprchcnditur,Soci.inlxjui duos, tn priirio nocab. 
riickrub.dubi6c Gozad d n con f. $ jxoLpcn, tcr Cad fc- 
prirtuim.lccus ii rdccacur ad moricntc,na,m tunc fub, 
tait itaruro intd tabilis no C6ptchcnrUuir,Vt inrthalfTi-. 
pti 1). ijt.tcncnr . Etcum h*c ratio non fubliica^iiko 
aitcra dt opinio iupcriori can trana»iciliccc q» tak ita 
tucum loca noa habcatin pupiUo , <Sc tanco rnagis ad 
cxcluliunctn matris,quam opinioncm tep£r-Cacda.a t 
conf.r 1 1 .col.fi.veruaa qax iura.c6cordaoda, Dcc.in 
c 1 n t. 4 '.) (> . nu 1 n. f . vbi dici t, t ta coiter tcncti non facia - 
diitincrionc,andicatiirtnteQactts,vcl diaatut ab inte. 
lratD,6ruo.in tracf.quod Itancmafciil.rbL •■,(<. «dias ia 
S.ar. 1 c. 1 n t a.q. in r .hmic vcrf.cont t.mum \\ tcncce 
-!o!..\!S.dc Ki ii. 1.1 ]. 44 . cc 111 q.i t. S. ti.i 1. . nf.j f. 
voLt.Gozadjnconf j ccoLpenuL vcif ad icpciinum. 
vbi dkirriucomunitcr rcncti, Pupoi-Sci icn.j. • i».ca- 
ftiwri a .q . 1 n ti . Pan f m co u Lta . mu u. S 4^ Sc tp qf»l. 1 5 . 
num.^{i.voLx. Akscquiprocockm ponitintdtatiiSr. 
&ah mtduto, 1acoaf79.nu.fiv0L6.Oi incoaf 1x5. 
v l i. Ii Mii.dc AnKUrtciwiL t,f t.imoLi jii «iLCcntu- 
rio , & in ccum ribi , exrradctciiain, Bald.111 dJ.into, 
ftaco, 8i ibi Ang Jc Fulgafadcm luld.M 1 1, ? . Cii pcn« 
dcn. appclLu. nic«iarcrucu. luni»Gi:<k ai /coqiiLta, 

in 
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in j.voL CurC iun.iu conli. i > 4. & .Marun. Soci.iun. 
tn d conli. 1 j.vol.f. vbihanc cilc cocm nptnioncm 
amrmar.&cara hac opinioriccg^pmraatuo.Er mo 
ucor rum cx r.itiomb i> prriurratisjaiupcnon prin 
«pdiconclulioneitiimeciam, quu ti ben^coniidcre 
mus rcx.m l.j.m pria. Crlc fuis &legic.dum dicir, pla» 
oe quuqui ccltari unu potelt, intclucus propric nan 
cmpuuirapubcs,niridliis,vel cui bomsintcrdiciuin 
ciLicdhos quoqut praintdtatisacaperc dcbtrmus; 
nccdlcdr altcrum dcduobus inadisfarcii, vd quod 
iila vcrba, pro intdfacis habcri , inducanificcioncoi, 
&hoc non dcbcr ficri ad cxduhoncm marrc, cum fii 
ctio non inducatur niu fuadcnrc cquixatq vd nccclli- 
tai c. Ldcniqac, & Lnec vnlcm. r£cr qmb. cauLraaiaei 
qu.r arqiiicas non c:l in cxcludcndo matxcm a luchio- 
u hxrcdirarc fibj : vclquod illa verba imporccnt im- 
propricratcm , pcrqua improprieurcm matcr exclu- 
di . .>:■. debcca lucruola hxTediuccnlij, argumcnto 
notatorum per Doczorcs in Lprccibos . Gdc impub» 
&ahjs fubftit. vbi volunt, quod ucica pupilJans : cou- 
tcnta in cxprella vulgari, inarrem non excludac 

6 1 Sccundo dcclaracur noo proccdero, tqnuio com« 
rjiunis vi u . loquedi inJoco fraruci probarorur , qubd< 
cxiaminrdrabilcs dicerenrar abincdtato dccedcre*. 
prout iftc communis vfus loqucdi «ncirur ellc in par- 
ubusTuicix: rum umc Itatutum IpcumJiabcrct ccia. 
inpupillis, cuarn ad cxchiiioucm inatns.iu rencnc 
Io.dclmola ind.l.Ceururio, &mdx.cum ribi. Alcx, 
iu conil.7 M.vol.o.iuoniii. 1 $ j . V0L7 j& in conii. 1 rpi 
voLi.BakLinconiLl i.voL j. m confi. 47 c . volum. j. 
&i»coait. j 4- v ''-4 A 1.;. 1 n co.-ui. : 6. f ulgof. m coow. 
lii. 1 <> c. Brunanjtrad, quod (canribus raaicuL fbLj&t 
ih 8.articu. in 1 1. qucft.in pn Jimitac Goaadon eoo» 
fiL < j.Pr.i'po(it,Sencnf in 6.ca(ii,in j.q.Bolognin.in 
addicad Macthclun traCcdefuccriLabinrelt, nurac- 
ro 1 4 -orn.ificonb.iatf. nu.7.voLj.&Marian.Soci. - 
iunJnd.conU.i j. 

7 -.Tcniodcciaraturnoproccdcrci tquando patcrfej 
cilk-t fubftitutidnc pupillo, qu* cuamiillct vcl cadu- 
cacffccufuilfct, quia tuncfub lcacutoloquentcde 
<: v C cda 1 1 c ab 1 11 tc. ( t at o.cuprciicn dcrc t u r eciam pupil. 
lus, eciam ad macris cxduiionern , BaL in confi. io8t ■ 
vpla.& in c9aiuitf.voL4.qua: conclulio procedic ec, 
qnoupilhis haberctpatrc, qui pupllarcfubflicurio- 
ncuccrr podcr.nam tucinpupuloctadmatriscxclu 
fioncra mili tac lcacuc.um.Dcc.in coniL j 6 j .Sociun co : 
fjL8 1 .v0L4.Ruin.in conli.jo.vol.jA' PccPau. Parif . 
in conil. x 1. voLa. & mouen tur * quia (rarutum f.tct u 
fu ir rationcagnationis confcruand*, qua; ratio milt* 
tatctiaininpupillo. Nccob/uc, quoddtdiucrtara- 1: 
tio inrcr adultii cC-pupillu cx cp quia pupillus , cu noi 
porucrit tdlarinon vidctur tacite vocauiilc vcnico* 
tcs ab mtc.lato. quia rdpondctur , qubd in cafu i(lo 
cum pupillus babcret pa(rem,qui potuit facercpupil 
larcm fublinutioucm pupillo, inipiopatrc canoiu- 
praduita adaprari porcfhquia Q non rccit patcr pupil- 
larem fublhturioncmyvidcrurracitcvoluiilcquotivo 
cati abintcllato, ruc^cdjanc &quandofacit pupilla- 
remfubltitutionem&ipucaduca liat, tunc pupillus 
didtur propric (nori intdutus: Q^cunvpatcr nd 1 ub- 1 
fltrucn r matrcm pupillo , illam vtiqucab luercdttatfi _ 
pupiUiexdufu , Verum animaduertcndiun cft : nam 



aurparernonfccit pupillarcm uibftinirioncm, aut 
eam fecit.fcd cuanuit, vd caduca erlecla fuir.li primo 
ca('uloquimur,c<tuncii vcradlccancedicta dcdarar 
tio, dcllruerecur fupradicu principalis conctulio , Si 
inconlidcracionedlct voluntas patris,cV: non filij, qd 
noncft diccndum.cum principalis conduiio , vltra 
quod (it couununis, &ma(tiscommunis, c(t ctiam 
dc nirc vctior.proutapcrtitriincdcmonttraui . Quod 
ddlrucrecur ancc dicu principalis condulio patet, 
quia 1 1 voluntas patris artendcuda ctler , vtiq; icmper 
ccnfcrcncuraparrcudrevocati vcmcntcsab intclta 
tojcuropatcrpupillocciamcxilccuriin vrero poruc* 
rit c-ciam pupillaritct fub(bcucrc,l.i.in prin.rf.de vuN 
ga.& pupiLlublticquod non citdiccndum , cum ila- 
rucuin rereratur addeccdenteiu intdutum, & lic ad 
defunctumt&nonad patrem.igicurdefuncti voiun- 
us dlin coniidcrarionc,&n6 parris.Si vcro iccundd 
cafuIoquimur,&cuncpupilIaris iubilitucio verc& 
proprie dicicur patris cdumcntura, cum ri.u m tclla- 
aientopateTno,&vrucum dicirar ceitamenrura, & 
nonduo tcliamcnu, licctlit ceftamcnrum du.it um 
caularu, proutfupradixi &probarur in f.i^itur ,in» 
iUt.de pupilLfab(brar.&iK:verc& propric pupillas 
aon facic cenamencum, (ed fiifcc&rcprdcntatiu^. & 
ideo quando fubihturio f.tcta non fuic, vd (i fada 
fuit cuanuit, ficfc& in rcrprcutincdicitorniori intc* 
Aatus,& improprie. & hoc volcns cofiderare lurilccw 
fulcusin Ljdn priaaiidefuis&lt^ic aarcdubdt, PLv» 
nc qui tcflari nonporcic, incelfatusproptic^ nonctc» 
puta impubcs , furiouu, vd cui boois inrerdidtu e"il : 
icd hos quoquc pno inceltaris acdpercdcbcmus . no- 
unda cnnn iunt illa vcrba, pro intdraris lubcri : qu.c 
veldcnotaot fictioncm vcl impropricucem , quae H- ' 1 
ctio& impropncras cdlata (tatuco, cumlbcurum 
(lridc& propric intdligi debcat. L j. $.(i is qui naueV 
fijdccxerdbLconlbtutionibus. fXadmunicip. Bac& 
aJijcomrauniteriaLoinncspopuU, in ^.prin.fLVic 
iu(c.&iurc& tico roagis ncraatcr a luctuoiabxredw 
cace tiii j cxcl udat ur.i ta dccerminadum ed , cumqaiat 
ficciononinducitur, niii fuadcnte?quiucc,velno-l 
cdliutc.l^jcniquc,& l.ncc vtilcm.fKexqub. cauf.ma' 
ior.qucaxjuicas&uccciTius oonfubiilric mllatuto 
iAo,&pra-dpucadcxclulioncm marriialuchiouhf 
reditate fiLj: tltm criam quiaftatutum loqucns in ca- 
i 11 vcro,non tranitur ad cafura fidum , quando ftaru- 
tum loquieurcontraius communc 1. j . $. hxc vcrba, 
vbi gloL& I ! : i . ti.de nc£.ge(t.norant Imob\,& Alexana 
in L).$.jdfad Icg.Falcid. & Bar.in l.j.J". hoc in tcrdicfu. 
fLdefbntc&picniusin Lomnespopult,in t>.q.prin. 
fJidciu(l.&iu.ergocuro (ututum ilJudiltiuriconv- 
muni contrariura non habct locum in pupillo, qat' 
fidtc & impropric dicitur mori incdratus, & rextus in 
dl.j. cum nondcclarcr,qilomodopupiJli proinrc(fa«< 
tisacdpiantur, diccndum dl, quodiliuahabeclucu 
in maccria fauorabdi, & non in matcria odio£u& tu- 
ris communui correcloria.Iex cnira lcmpcr intcrpre- 
uri dcbc t, vt minus,quam ficripordt.la-dar iuscom 
munc: nam lcmpcr corrcCtiolcgucuirandaclLl.pr.T- 
cipimus,in fi. Cdcappcllac Iccm , qi u ndo tcxtus di- 
cit,qu6iiprointeJrattsaccipcrcdebemu$,intelIigitnr 
(dlicctquoadiUam titulum»proquo fadcquoii haa 
bcf.tr in iim ih, iaLft 1 u, la a.dc vcrb.iigniiu-.ee bcec 
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ftaruta redpianr interprrtarionem paiTiuam a iure 
comuni.l.z.CdenoxaLBar.in Lomnespopulijn 6.q. 
prin.fTdc iuft.& iure, & L). Ji.lcx f-alddn, & lbi Alex. 
rl. ad lcg.Fakid.tamen proccdit, quando ius commu- 
ncdifponitaliquid fccundum vcritarcm, fecus fi di- 
iponitaliquidiccundura fichonem,quiatunc non fit 
iftaintcrprrtatio, Io. AndJn cpro policflorc, dereg. 
iur. in Mcrcur.quem icquirur Abb. in cinfinuarum, 
dc iimon. itvm licet , quando cafus verus & cafus ti- 
«chiszqtiiparantura itirccommuni.nouadilpoiitio 
loqucnsincalu vero comprehcndatetiamcafumfi- 
&iim.ccumdilechis,&cad audientiam.dcdericno 
reiidenr. tamen hoc non proccdit , quando ftarurum 
aUquiddiiponitcotra, vcl przter iuscommune, nam 
tuncvelutiodiuium, novcrificarurin cafufi&o.Lj. 
$.hzc vcrba. f£dc ncg. geft. Abb.ind.ccum dilciihisv 
fed in cafu noftro ius comunc, quod pupillus habea- 
ttir pro inrcftato, cft fecundum fichonem , & non (c- 
cundum vcriratcm , & ftaturum iftud eft odiofum 8c 
corrc&orium iuriscommunis , ergo ifhid ftaturum 
non recipit intcrpretarionem a iurccommuni , &cu 
loquatur in cafu vero,& ficin in tcftaris,non habet la 
cum in cafu fi ( to , & (ic tn pupillo, qui ficK& impro- 
pnc dicitur mori inteitatus. & proprcr fupradietas ra 
cones cgo concurro cum hacafia opinionc, qtum rc- 
net Curt.iun. in confi. i \ 4. vbi aflcrit ita confuluiile 
Franc Baldum Pctratanci 3fcm. &candem opinione 
tcnet Drun.in rxachquod ftant.maicuL foL j 6.in 3. ar 
ricuIo,in 1 z.q.in a.lmm. 

Sedliquis vellct tcncre , quod ftarutum iftudlo» 
qucnsin inreftaris, habear locum etiamin pupillo, 
tunc caopiniodcdaraturpluribusmodis. 
8 ' Primo deciararur non proccderc, f quando ftara» 
tum loqucrerur nedum de morienrr ab inreftato, fed 
ct dcmonentciinelibcris, naruncfubdi&o ftaruro 
noncontinerurpupillus, Alex. inconli.14 1. num.j. 
volum.7. Signo. in conti. 1 o t . in fi. verbis;& Brun.in 
trachquod itanr.maf fol. 5 tf.alias in S.articuIo,in 1 1. 
q.in liimit.&moucntur ilh.quiapupiliuslibcros ha 
berc non porcft, Glo(.in Lccdcndum.$.li vcro , in vcr- 
bo > cxalicno,iundotextii.tT.qitipct.ru.&gLinl.prcci- 
bus,in glo£magna.C^cimpuk&alijsrabft.(cdfta- 
tutumloquiturinmoriente (ineliberis, ergofubdi- 
&o ftatuto non comprehcnditur pupillus. Muic ra- 
tioni rcfpondctur,qu6dcondirioilla, li iinc liberis 
dccdicrir,habct loaim etiam in pupillo, vt probatur 
in c.|. de teftam. hb.6. nccobftarquod pupillus Ube- 
coshabcrenon poteft,quia verbutn, linehbcris,non 
przfupponit potentiam, cum in ijs, quar non funt in. 
ab(o!ura poteibtc facicntisjcx nonconlidcret potcn 
tiam, fcd achim duntaxar,vt probanir in d.c}.nam in 
talibusncgatiuaiblum negaradhun, &lichzccon- 
ditiomilitat etiamin puptllo. 

Ideo contrariam opinioncm tonent Barr. in confi. 
1 4 1 -&in conii t $ 8.BaI.in confi.46.in confi. t$ tf.vo- 
lum.4.&inconli.i£4.voLj.IaC inconiii jo. vol.j.& 
GuiUcl.Bencdic.in cRainurius,in verbo, vxorcm no- 
mine Adclaliam , num. 1 j.de tcftam.pro qua opinio» 
nefarir, quod notatBar.&pofteumalij, tnLCentu- 
rio./Tde vulg. & pupiLfubfttt. vbi rencnt fubftituiio- 
nem illam, n deccllerit iine hbcris, non cftc orani tc- 
pore fidcicoromiilariam, cx qao illa vcrbactiara pn. 
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piUariaruticonucniredicunrar, vt ibiperebs.&hec 
opinio vti magts vcra, cft tcnenda.fi opinionrm B.ir- 
toh rucn volumus, vidclicer, quod ftaturum loqucns 
in intcftans,habcat iocum & in pupillo. 
1 *} Secu ndo dcdaratur fno procedere an tcdida B.i r- 
tohopinio, quando inftatutononeftconlidcranda 
ratio agnarionis.quia tunc ftarurum inteirabilera no 
comprehendit, Alex. inconii.1 \6. vol. z.& in conii* 
79. \ d1.6. Deci.inconfi.4<!6.& in conli. 1 6 i . &PariC 
inconiLiz.num.rt.voLi.Hzcdcclaratio mihi non 
placct, quia fi volumus opinionem Barroli renetc,pa 

fnllus dicitur.inteftatus, (ccudum communcm vlum 
oquendi »qnicommunis vfus loqucndi atrendi de- 
ber,& naruraiilignificationi przfcrrur, BarrJn Lhbe 
rorum.fi.de verb. (ignifi.Bald. in Lraaximumvitiamv 
C. <K- h bcc przter. &in l.fin. Cde lizred.inftiruen.& 
idcoiiueagnatisrario fit fcripra.fitif r.mi , ihttutunt, 
locum habet in pupiUo , prout tenet Pau. de Caftro 
Ln coniil. iS. vol.j. ac criam tenentomnes DoCiorcs, 
quiBartoU opinionemfublhncnr. & anteditfh Do> 
cloresfibenccorumdictanorcntur, non tcnenthac 
declarationempcrviamdedararionis iixltcnctptin " 
dpalttcr opinionem contra Bartoluni:& fi veraeil 
opinioBattoli, non poteft ellc vera hzc declarario>> 
quia Iurifconiiiiraspoteftdetrahere propriz iignin»; 
cationi, & naruraii, &iUiaddcrc,&eam modificare. 
itaquc lignificario a Iurcconlolto rradita dcbet attcn 
di,&aii;s cft przferenda, Signor.dcrfomod.incon& 
10 1 .vnde Bar.in Lomncs populi, in ).qi6'.q.prin.ft'dc' 
iuft.&iure t dicebarpropria iignificationcm capiex 
auctoritatelegis&lurilcofultorura. adducitiura, vt' 
per eum, quem comrauniter omncsfequuntur. cum 
itaquc luriiconiultus in dJ.j. dicatfcCundum nariua 
iigmficationcm inteftatum propri£ dici illum, quii 
propric poteft facerc rcftamentum & non iccit, & ra- 
ntcn ampliandodiclam fignificationem dicatctiam 
pupillum dici intcftatum , ralis (ignificario ampliaca 
pcrlurifconfulrum, cum fuerit&fit tecepta &frc- 
qucntara (ecundum Bartolum attendi dehct & obier 
uari, ira quod erit propria , cum tradattir ab eoqui 
poteftatem habebat , fecundum BaL in d.Lfi.in 6.C0L 
q. 1 a.C.dc h.n cd.inHtr. 
ao Tertio declararur f non procedere contra raatrc, ' 
vtexdudatut aluchiola filij li.vredttareJtadiritGurv 
iun.in conf 1 j4.&Gozadi.inConfi. $ f. nu.t j.Hzc 
t n dccla rario comunircr reprobatur 1 Doiftorib.par- 1 
tis affirmaduc , qui fequunmr opinionem Bar. in ! j. 
ffide fuis & legi t. qui propric loq nu nru r, quando ftn- ' 
tutum exdudit marrem a fucccftione fiUj. 
ai - Quartd declaratur non proccdcrc, fquando in fta' 
turodiifhim foillet deinteftato, &dcpupi!io, &(ic 
dc intellabili ponendo illa tanqnam dtueria: nam li 
poftea in altera partc dufdcm ftaturi dicatur dc intc- 
ftaro rantum , tunc non comprchcndctur pupiUus, 
fcilicet inteftabiUs, itavoluit BaL inconfi.j t5.indp> 
dc lurc communijVoL^. 

S V M M R / V M. 

1 Vuplllaris fubft'itut'to,^uibut rerbit fiat. - 

2 lUa ftiba,ft btret erit,in pupUUri fubftitntione an fmt 
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i Subflitutio pupillo fimpliciter facla^ft inpupillari xt.i- 

* te detefferit^an compendiofa dicatur. 
^ Subfhtulio vulgaris,qu*fubfubflitutione pupille ftm- 
plicitcr fatlj,fi inpnpillarittatcdeccjjcritcompre- 
hcnd:tur } an exprejfa fcutacita dicatwr. 

C A P. II II 

lEucnicndoad quarrum quxfirumprin- 
» cipale,quod eft, jquibus vcrbis fiat pu- 
I pillaris fubfticutio, & quomodo intclle 
| ctis.cx menteDociorumdicas,q>pu- 
pillarisfubftirutio ficper vcrbailta, li 
Titius hxres en t & in pupillari xtatc decclleric , I uh- 
ft ituoci Caium. itaprobaturinprin. Inftir.de pupilL 
fubftic Verum pro dilucida declaratione omniu co* 
rum, qux per DocLores circa hocquxlirum dicurur, 
pluradubiafunt dcclaranda&dtccnda:& idco qux- 
x riturin primis,fan illa verba.fi hzres crit.in pupilia- 
rifubftirutionefinr ncceffaria? Etconclufiue procc- 
dendo dicas, ncceflaria dicLa verba non elle, ita rclbl- 
uunc Bar.Alcx. IaCSoci. Ripa&alij Dodtcommuni- 
rer in d. Lz.fEcod.& Polir.in rratL.fubft.in matcria pu 
pillarisfub(litutionis,inquinto &(exro quxtito. & 
probarur hxc conclufio hac rationc. Pupillaris fubfti 
tutiocxhcredato ficri poteft. Ij.j.j.ffeod. fcdiftavcr- 
ba,fihaTescrit,exh^rcdatononconueniunt:crgoad 
cflcnriampupillaris fubftiturionisifta verbano func 
ncceflariamam fi cflcntdcfubflantia.illiquinoclTeC 
hxrcs,non pofler pupillarircr fubfticui, vc ciL nocumt 
ied hoc efcfalfum, cumpoflic ficri cxhxredacio qui 
noneft hxrcs,ctiam fi ve Ilec.1 .cum quidam.C.dc lcg. 
&l.ab ahxredari.ff.de Icg.j. crgo non funt dc fubfti- 
aapUptlUrisfubftimcionis.&hxc conclufio proba- 
tur cciam^ er tcxcum in I.fi cclbmcnto, & ibi Saly. la- 
co.Butrig.&D^ci.cancletnQninionem cencnc Cde 
impub.&altjs fub(htU q Lqui libcris.§.hcc verba.l.qui 
duos,&l.paterramiluK,&l^n.h^od\&i^ 
iiinaconclulio,qiufcquanrur AWx.inconfi.47.1ib.a. 
Cumxin confi. 1 £.Bar.in confi.i 4 i . Ang.inconf. 1 1 , 
& Deo.Corn.Alex.Curt.iun. &alij Doct. commu- 
smer inLprecibus.Cdeimpub.&alijs lubiL 

Er mentcBal. incLLpfccibus , confiderandam cft, 
quodqnandocdcacordkir, fi ftlius meus hxrcscrir, 
& inpupillan ctatc dccefleric Ticius fit hxres: talis 
lu bfti turio ei t pupillaris propric exprefla,& in fui for 
maconrinct racicam vulgarem , iuxra I. iam hociurc. 
if.eod.fcd fi ccftacor fimplicitcr dicat.li fihus mcus in 
pupilkrirtatedcceflcfii, Titius fichxres: cunc ifta 
cric iiiblbruciocompendiofa adcerrum tempus limi 
tata.ideftad ptipill.it cm xrarem>& in ca comprehen- 
dccurvulgarisnonracita, fed cxprcflaverbis genera- 
libus. vemm quia hxc Baldi fenrentiacftcontroucr- 
ii iuris , idcopro rcfolutione vidcndum clLdc duob, 
&prim6,an calisfubftirotiofacLa pupillolimpliciter 
(i in pupillari xraredeccflcric, dicacur cflccopcndio» 
(a? Sccundo , ancotincat vulgarcm omnino tacitam, 
3 vd ctprcflam verbis gencralibus? Circa prima f dux - 
funrDocLorumprincipalesopiniones , &prima eft, 
quod ralis fubftirutio fitcompcdiofa,& hancopinio- 
nem tenenr Bal.& Pau. de Caftro in d.Lprecibus, Car 
diu. Florcnc » n cRainurius, in q. } p.cxtra de t cftam. 



&ibi lo. dclmolain matcria ptipillaris fubflitutio- 
nis, Balclinconfi. 1 19. in j.voL&Soci.in Lj.in 4.qux- 
ftionefccundi cffectus.fTeod. Iafin d.l.t. num.47.& 
ibi Alexand fub nume. 1 j.in vcrfi.puro in hoc articu- 
lo, &c. & fccundum (af in d. 1. 1. hxc cfl communis 
opinio, quam etiam cenec Bald. in 1. penult. num. t o. 
C. dcimpub.& alijs fubftitut. & moucntur ilti hac 
vnica rarione. 

Compcndiolafubftiriiriodicirarilla, qux fubco- 
pedio&gcncralirarc vcrborum plurcs compleclicur 
iubfticutiones, Doctorcs in LCenturio rTcod.icd liec 
fubflituriofub verborugencralitatc plures copJccti- 
rurfubftirutioncs: \11lgarcm, fidccclleritfihusantc 
adita h^reditatcmA-pupillarcjfidc-ceflcririam adir» 
hxrcditatc intra puberratcm.crgo fubflitutio ifta co- 
pcndiofa dici dcbct. Huic rationi reipondcrur cx int£ 
tioncDoctorum: nam fubflirutio adhocvc dicatur 
compcndiola,cft neccflc,qutHl non (blum fubgcncra 
litatc vcrborumcontincat phires fubfrirurioncs, fcd 
etiam cxigitur,vrpluraconrineartempora,Bar.&a!ij 
fcribcnrcs in d. L Ccnturio.fcd hxc fubflitutio folum 
tcmpuspupillaris xraris continct, cum fitdicLum, 
liin pupillari xtatc dcccfTerir,crgo non potcfl dici 
compcndiofa. Necobftatfi dixeris, fubftirurionem 
iflam ctiam plura rcmporaconrinerc, quiacomplc- 
cLirurrcmpus infanrix, &tempus fuprainfantiam, 
vfqueadpubertatem. quiarcfponderur, rempuspu- 
pillaris xraris pro vno temporcconfidcrarunrempus 
cnim in propofiro deber clle difTormc,& non vnimr- 
me, & ficexigitur tcmpus , qu6d pluribus conucniac 
fubflicucionibus, vt tradunrDocL.d.I.Ccnrurio. Ncc 
obflat , fi denuodixcris , fubftitutioncm iflam plura 
contincrctemporadirTormia, &pluribusconucnicn 
tia fubftirutionibus: nam cotinct vulgarc, & fic rcm- 
pus antcaditam hxrcdirarcmi&pupillarcm adirah^ 
rcdicarc, & fic cempus pubertatis . quia refpondctu r, 
qu6d ad hoc vt fubfticutio dicatur compcndio(a, non 
iurricic,vtvulgaris,&pupiliaris ccmpora comprehcn 
dar.vr probarurin rcciproca, &inillafubftiturione, 
hliomco Tiriumiubftiruo, naminca &vulgaris & 
pupiliansContinctur fubflitutio,Alex.in Liam hocia 
rc, namuf. rT.cod.&tamcn hxcfubftituriocompcn- 
diofa nondia'rur,vromnes admirrunr. 

Eccum hoc fiindamenrum non fubfiftar, ideo al- 
rera eftopinio ftipcriori contraria , fcilicerquod h.rc 
fubftirutiodicatur & ficpupillaris , & non compen- 
diofa, & ica tencnt laco.Butrig. Martin. SiIim.loan.a 
MonreSpcrcllo,Alcx.Io.BapcCaccialup.Dcc.&iion- 
nulUalij cx rcccnrioribus in d.Lprccibus, Salvcin Lfi 
reftamcnro. C.co.Bar. Alex.Ripa&alij communitcr 
ind. l.i. Fran.mc.fi f«rcr,dctcfta.lib.iT.in mareriaco- 
pcndiofx fubftimrionis, Polir.inrracL.fiibftit.in ma- 
ccria pupillaris, in4- quxftto quinti & fcxtiquxfiti 
principalis,gl.ind.l.prccibus, in verbo, cerram, Azo 
in fumma. C. eod. in ver. fi quis vcro dicar. & Ang.in 
Lverbi$ciuilibus.Bieo.&inconli.4o.incipicnre,qu^ 
rirur.& Afex inconfi.47. in ». voL& lixciccundum 
Ripamcftcommunisopinio. 

Moucncurifti per rcx.in d. I.prccibus , indncendo 
euminverficfivcr6, hocmodo.ibifubftirutio fach» 
fuir, fi intradccimumquartum fu^ xcacisannum de- 
ceilerir, & hxc fubitirutio dicif ibi,quod cft cxprclTa, 

& 
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& in fccdnditm cafum conccpta , & lic appcllatur pu- 
pillariscxprc(IalublUtutio,&fcparataicompcdtofa. 
Huictcxtui rclpondcrurmam Impcrator non prcfup 
ponit limplicircr fubftitutioncm fachm fuiilc, fcd 
qtiod fubltiturio filio facla fuit.vr ibi fitio fuo, qucra 
habcbat, & lic textusiftc, non inhoc, fcdin pnmo 
cafuloquitur. 

Sccundo & vlrim6 moucntur pcr tex.in l.cjui bbc- 
ris.in prin.ffcod.iV per tcx. in Lli it.a (criprum.f j.ffdc 
bono.poilcfl fccun.tab.cum llmthbus,inquibus hxc 
fublUturiopupiJiarisappeLlarur. Vcriimhis&limili- 
bus lcgibus rcipondetur, quodhcct in cis fubflitutio 
hxc pupillaris appcllctur, non tamcn lequiturcom- 
pcndiofam non cllc , cum compcndioia facta i paga- 
no nondicarur fubflitutio, fcd qticdainadicCtio,fc- 
cundum Bar.& Dochin d.LCcnturio. 

Ex prxdittis vidcs vtranquc opinioncm difputan- 
dodelendi polle.tu pro rcfolutionccx mcntc lJocto 
rum.coniidcra rrcs cafus.& primus cfl.quando fubltt 
tutio icaconccprafuit , fifiliusmcus intrapubertate 
dcccrtent,Titius lit ci h.trcs,&in hoccafu concludas 
pupillarcm cllc fubfluutioncm, &non compcndio- 
iam, quod probatur tam pcr l.qui pliircs.flicod.quam 
ctiam.quia compendioia lubllitutio illa dicitur cllc, 
qiixfubcompcndiovcrborum pltircs ComplcCUtur 
iubftiturioncs,& plura tcmpora,Bar.&ahj in d-l.Ccn 
turio.fcd hxc (ubflitutio non complccutur plurcs 
fubAicuriones,fcd lolum pupillarcm: fubflituit enim 
tcrtator fiho taiitum.nolibi.cumdivcrir, ci lirhxrcs, 
Inflit.dcpupil.fubfl.in prirLergofubiututioilracom 
pcndiola chci no potcfl,& hoc cfl, quod voluit Corn. 
tn d.l.prccibus,col. r. in fi.& AJex.in d.l. i. 

Sccundus cafus efl, quando ita concept.i fiiit fubfti 
tutio.li hhusmcusintrapubcrtatedcccflcrit, Titius 
iit hxrcs. & in hoccafu condudas , hanc pupillarcm 
fubiliiutioncm cflc, &probo hacrationc.Compcn- 
diola fublli tutio dicitur illa, quc fub compcndio vcr 
borum & dire&as & fidcicommilJaiia!» fubflirutio- 
ncscomprehcndit, vtind Lprccibus, in fi. probarur, 
& non dicirui illaqux folasdirccfascontinet fubfli- 
tutiones:aboquin reciprocac5tincns halcedircftas 
fubflitutioncs, d.L iam noc iurc.rfcod. compcndiofa 
diccrctar,quodcftfalfum,fcc«ind»im omncs.ledhxc 
1 .1 ! r ; tut io,ii fihus mcus intra ptibcrtarcm dcccilcrir, 
TinusUthxrcs, non comprcheiidir fideicommifla- 
riam fubibtutioncm.fcd lcmpcr dn c<ftb valct.d.Lprc 
Cibus.Exgocompcndio(aliib!titutioilladici nondc- 
bct. Comprobatur hxc ratio: nam quahtas (tihltitu- 
tionis, fcu fpcrics, cx qtuhtaicpcrlonx cuifubflitu- 
uofitpotiflimumi.uclli^itur, c. iipatcr,dcteitam. 
intf. icdincafu noflro iubflituiio fitpupillo,&pcr 
vcrba pupillari ftibliinnioni conuenicntia,crgopu- 
pillaris fubltitutio dici dcbct. 

Tertius & vlcimus cafus cfl.quando fubflitutio ira 
Conccptafuir,li fihus mcusintra pubcrtatcm hncli- 
bcriscicccflcritTiciiis iirhxres: &hoccafu Raphacl 
Cuman. in conli. 1 i 1 . qucm rcfert Ripa inVi.l. x. nu- 
mc $«j.adhuc fubflirutionemiflam pupillarcm elle 
afli rnut,pro quo adducitur in pritnis tex. in d.c.li pa 
tcr. vbi appoluio illorum vcrborum nOnimpcdit, 
nucminuspupillaris fubflirutiodicatur. Nccobflac 
il dncris,qti6d non miniu h illa verba, iinc hbetis, uu 
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impediunt pupillarcm , quiaibilmpcratof iimplici- 
ter fubllirucrat.li iinc libcris dcccflcnt: ncc fe t eftrin 
xcrat ad tcpus pubcrtatis, vt in cafu noflro : & iic ver- 
ba illapofluntverificaripoftpubcrtatcm dcccdcnti- 
bus hxrcdibus : fcd iccus efl in cafu noftro, cutn fc 
ad puhcrtatcm rcftrinxerat. quia rcfpondco , quod 
licct hccfubftitutiopoft finitum tempus pubcrtati? 
cxpiret.attamcn dcbct dici ptipillaris , non obftanri- 
bus illis vci bis, li linc libcris deccllci ir.quia vti fubltt- 
tutioind.ctipater, appellatur pupillaris, qiriacon- 
uenitverbis&pcrionismftinitis,ira criamdicidcbcc 
ptipiH.tt r. in cafu noflro, aim lubflinitio iflaconue- 
niat vcrbis &perfonis. Pcrfonis,quia fir pnpilto : ver- 
bis, quiafitpcrvcrba pupillariiiibflirutioni.eonue- 
nicntia,& impubcspotcfl gencrarc & hbcros pro- 
crearc,vt in cpubcrcs , in c.de ilhs, & in c fi. cxtra de 
dcfponf impub.probatur. &linchbcrisdtccdcrcdi- 
citur etiam illc , q ui hberos habcrc non poteft, gl.in 
d-c.ii patcr, in vcrbo,vct bis. 

Sccundo &vhimo pro hac opinione adducititr. 
Exprcflio corum , qux racitc inlunt , nihil opcrarur. 
1. } .tf.de lcg.j.ied i n pu p 1 11 a n fu bfli t u ti onc i!la verba» 
(i linc hbcris dcccllcrir,tacitc t tibmrclligunrur.cu fu- 
pcruenientibushbcris cxpirct pupillaris iublbtutio» 
fiat. in Lptipillari.flirod.cigo cxprcllio illomm verbo 
nun nihilopcraridcbct, & impcdimctocflcnondc- 
bent, vthxcliibllituriopupillarisiit, qucmadmodit 
ellct.li illa verbt non cflcntappofita. Ncc obflat ii di- 
xcris, non cllc vcrum llla vcrba ucitc lubintcliigi, cu 
nonlitvcrumftipcrucnicntibus hbcris cxpirarc pu- 
pillarcm lubllitutioncm, quod probari videturhac 
ratione.nam aut tu vis,quod ifti libcri ilnt lcgiami & 
naturalcs.autfpunj: fi tudiciscflclcgititnor&natu- 
ralcs,&hoccflfalfum,cu impube$lcgitirruih"pt'3C 
conrrahcrc non poflit, Inftit, dc nupt.in priicit vcr6 
dkis cllc hlios ipurios, & tunc dicoiflo* non rompc- 
rcpupillarem liibfliturione,g«^'"iadmodum tdlm. 
non lupilfcnt, Infl.de exh»rfd.libcf.in prin.fad^Lfi- 
hu.rKde his qtn ftin» cui vcl alicni iur.quia rcfpondco 
qp lic« impuhcs lcgiumas nuptias conuahcrc non 
pollit,th id veru extitit de iure ciuili,& no dc iure ca- 
non ico, cttm dc iurc canonico conlidcrctur potcnria 
coeundh&liantcannu i4«& i z.inueniatur,contra- 
hitur matrimonium.dcimpubi'rcs,& cdeillis, ci i. 
extrad«.defponfa.-»inpub.&tnCa<u ifto iuscanonicu 
attendi debct. $.j. Auth.dc eccleliafl. tit.& licctraro 
contingax impubcrcs rUioj procrcarc , &monftnto- 
ium quodammodo vjdcarur, & proptcrca non dcbct 
cflcin conliderationcargXnam ad ca.ft.dc lcgib^itta 
men cumcontingcrcpoirir, dc-bctcllcinmaxiraaco 
iiderationc, cum itiscanonicum ita vclit , &Conlido- 
rationem dc hoc hahcar, a quo iurc nos rccedcre non 
dcbemus : & ideo cu hac Raphaclis Cuinani opinio- 
ne pcrtrandr c debcmus , cum qua ego pertranfeo. 

Circaiccundain condulioncm principalcm con- 
duliucproccdcndodicas, t v ulg-u^iltiracxprcflain 
dici, & no tacitam, & lta tcncitt flal. Alcx.Corn.Iaf & 
Pau.dc Caflroind.l.prccib. Alcx. laf& Ripaind.Li. 
fCeod. Sori-in Lj< fl.cod. & loan.de Iraola in c.Rainu- 
tius, in matcria pupillans lubftitutionts, cxtradc te- 
ftam. & ibi candcm opinioncm fcquitur Cardinal.& 
abliacopinionc noncliiccdit reruau. Vaiq. m tt acc. 
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dc fuctcCprogrciT. I ib. z . i>. i j . au i n . 3 o. 8i } <i. Qcbxc 
«rft corarnuni&opinio. & moucntur ilitad nl diccndu 
hacrarjond*Vttl^arisrubftiruuo,qiianclocoo>prchcn 
di tui 1'ubgciKt.iIiutc vcrborum, cxprdli} vabisgc- 
acraifbus nuncupacur: proureft, quando lub bi jctu- 
loqua, fcu compcndioia fubfticuttonc comprciicn- 
dirur,fkrto.in LLucius, & inLCcnturio.CcocLlcd ln 

3uxihonc propofita vulgaris fubftitutio comprdtcn 
icur ftftVgcnixaiitate lllorum vcrborum, li in pupij- 
lari xurciiecdlcrit.quiadidu vaba poiliinc cxpunj, 
icilicctaditabjxcditatc, c^itccrtcpupiliaris, mIhwi 
«dtta,& runc crir vulgaiis: Ctgo itia vulgans fubfti|U- 
rio dicitur cxprcila in gctjcrc . namiU* vcrba>,li bh ti s 
in piipillaridccclli.ri t, fubftjtuo , Jtunc lubct itiiluiJi, 
vi ruhftitucus adnucutur, non fohtin li fihus ha^tcs 
noncrit, lcdeciajn li harcs fa&us decclleiit, vcnop 
lolumaatcacrmifitam Iwcditaccm , fcdcciam ppft 
h.Trcdiurcin pcr impubcrcrn quaditara fubftitufus 
admirtatur ad cxduiionan Jcgitimorum lurcdum 
impubcris.nam li diccrct tcftaror,impu bcrem izbum 
inftiruo,Tic:um fubrtituo,tuncelIei vulgaris,gLBat. 
&orruics,inLGaIlus.<$,|. rLdchbcr.& polchura.crgoii 
poftr«rbumfiibltituo,adicd, ii impubcs dccdlatc,, 
lcTtfuseft, Ytetiam ii irapubcs hxrcs faccus dcccdac, 
iubiti tutus admi tutur ad cxclulioncm cius inccxprc- 
tationis, quc fit pcr Lpoft adium.C.dc impuU&alij^ 
iubftir. Huic tationi coiutur Dcaiis rclpondcrc, di- 
censiiiblhiutioiicm fiipradid^m cllc cxprcllam pu- 
pillarcm, cu vcxbu m iublii t uo , in cafit ifto rcllnnga- 
tur,ii dccctTcrit 111 pupiuanctatcAidco vidctur talis 
i"ubftitutio rcftrict3 ad piipiUarcj&rniillo modo vidc- 
tur comprchcfa vulgaris 111 gcncralicate vcrbocu , icd 
•folii vtdctur coprclicudi vuigaris fub ilLuujpilurii qa 
cum fic «xpccil.t puptlLaris,rcioluitur pcrindcac li cx- 
prcllcdidumfuiUctjfi [ucrcs erit, evpcrconicqucns 
vcrba rcpugiunt vulgari : crgo ait tacita vulgaris , & 
X ulnafis tn utlit nollronon comprchcnditur fubgcr 
ncrahrate Vctboru, vti cotnprchcdicur iitb copcndio* 
fa.quia irt copcndiofa vcrba gcncraha func, & nonia- 
gis dcfigiunt vulgarc quim pupdlarc,vcl ccontrxqd 
iecus cftin cafu noftro,quia vcrba mantrcftc rdpiaiit 
pupiUarcm . Vcru h*c Dcaj rcjponiio mihi noa pLv» 
cct.quianegari non p6t,quin ilu vaba,(t in pupiUarj 
ztacc dcccllcrir.locum no habcant ct no adiu hcrcdi 
tatc, vti locii habcnt adi ta lurrahute. & idco pcr vcx- 
bailUgcncraha prxfumcndumcft, ccftatoran non 
magis dd ignallc vulgarcm , quam pupillarcm,vcl cco 
tra. &ideohccccjcprclla pupilurisappcllaripoftic,ct 
cxprcila vulgaris appcllari dcbcr, quia fub gcncraliu- 
ic vcrboru conaprcheditun &: proptcrca dicta vcrba, 
ii in pupillari a:utcdcccll"crir, non vidcntur reftricu 
iblumadpupillarem, cumdcfigncnr ctiam vulgarp 
dcproprictate cVligniricationcvcrboru. Et cum luic 
Dcvi) rcfponlio no lublillat , idco a fupcriori opinir>t 
nctSt comuni non rcccdo, hcct contrariu taicac Uc. 
ind.l.prccibus. NccoblutcexcusinLqui lubcbat.rl. 
codcm.qui contrarium probarc videtur , quia illi rc- 
(pon«k'.»s, proutfupraalias rcfpondiin marcriavul- 
garn fubftmitionts.Ethuius qiurftionis vcilicascft, 
quia ii elt cr.prcila vulgacis, cxcludit matrcm : fccus ii 
cft tacita , quia tuc matcra fubftiruto no cxduditur, 
Dodorcs.ocs in d.l prccib. & cft vciiilima condulio, 
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1 TMpilUrisfnbliuHtio , m cx fola fui btrtdis cxiHanu 

confitmctttr. 

2 Expre{jwconm,qnii tacite infimt,nibil operttur. 

j Induftaad vnum finem, cotrnrium opcrari non dcbent. 

4 Vcrbx meUt^enda funt fecundum fubicQm materiS, 

etiam fi d vcrborum proprietatc reccdatur. 

5 ConditM t infbrmaff*ci(icaadimpleridcbet. 

C A R V. 

^rK^eydl Viupr.Tdicudubiuturdc pluribus, & 
1 Agi Wjrf primb, f an fi pupillaris iiibfttrutio fk- 
*fu nSJ' daiit fubcondiaonc,lih.Trcsenr,&:in 




p 11 pi Il.tr 1 zutcdcccilcrir, ncceilc fit pu- 
: pjllumhxrcdcmcxiftac.adhocvtlub- 
ftitutus aihmtutur,fipupiUusdcinumantc pubcru- 
tem dcccdat, <ic iic an lila pupiUaris fubftitutio exfo, 
La iui hcrcdis cxiftcntia confii inccur.-Et in hoc dHoio 
dux iunt prtncipalcs Dodorum upinioncs : quarmrt 
pnma cft, nccciic non cllc pupillum hxrcdem cjifteT 
rc.lcd l uihcc; c iolum pttptJlum mori ante pubertuc, 
ctiamlircpudiauerit lurcditatcm patcrna.itathxit 
Hart.in il.l. z.nti. ziJ.micm iequuntur ibi Imola,Alcx. 
Sc«i.kf.Ripac<alij.H*.eod.Ang.in L fi.fj.rf.cod.SaJyc^ 
ml.fi tclUroenro. C.cod.Pau^deCaftroj&Cuman.in 
Lj.in prin.fT.cod.lmola m aRainucius,m matcriapu- 
pijjaristcxcradeccftam. Curt.iun.Dal.Alex.& altj co< 
munita: incLLprcdbusA: hcceft communis opinioi 
quani pailim icquuntur Dodores , & conlulcndoib- 
quucus raiti^iu. dc Cailro in coniil.44 . voL i.tSc mo- 
ucntur lftt ad id diccndum cx plunbus. 

Pi imo pcr texin l.Julianus,aJiasii pupdliis.tfdc .ic 
quir.h;rcd.&:pcr texin LparNfamilias.n.depriuilcgJ 
cred. Hislcgibusfacihtcrircipondctur: namliccc u 
diciislcgibuspupiUarts fubftirucio facufucrtcnon 
ch cxdidislcgibiis chcituri q» Iiocmodo copulaciite| 
conccpu fucrit ptiptUaris fubftitutio. dc hocn.nuUu 
vcrbu in co tcxtu rit , & ideointcUechis iftcaddicus 
lcgcs tanqua di ui nati u u s, n tiUo pado admi cti dcc,i ux 
ca d occri n.t Dcci; i n Lq uoucs.rT.de rcg.iur.cu m li m il. 

Sccundb mouencur.f ExprciTio corum.quo; tacitc 
infijni,niiiil opcratur, 1. 1 .ft.de Ic^. j.cii limd.lcd m pu 
piUari udtciniitnt iUa vcrba, vt iit hircs: hircdi tatc 
cnimextcftonoadiracorruir pupilLu-is fubfticutio. 
d.l.i.in prin.crgocxprellio lUoru vcrborum, li harrcs 
cric , nihil opcracurA' idco vti fi exprclla no fuillcnt, 
pupillaris iubfti turio cx fob fui hcrcdis cxiftctia cofir. 
marcmr.d.l.Iulianus. alias ii puptllus. iuerdtcc.Ium 
cftcofirmaii.qncxprimijtur.MuicracjoniomiUaAlc. 
xandrirnlionc.ind.Lx. qaSocinotbi rcprobatur,rc> 
Ipondcas, q? imbh.tcvcrba,fi hzreseric, in pupiUari 
iublhtuuonc udtc no iniunt : na auc pupiUus lubcr» 
aut no Iiabct coli^rcdait cohcrcdc habcrc dias,adctl 
te colurrcdc cofirmantur puptUares tabub-: li vcrb di 
cis fihu folu ha-rcdc inftitaru,tdc quoq; eft dicedu:n« 
fi fihus rcpudiaucrit hxrcdiutc , admi ttif iiibihtutus 
cx taciu vulgari cbprehcnia in cxprci].i puptUari.iux. 
Lia hoc iurc. fLcod. & fic pufteacofirmarur pupillaris 
fubiliturio, ncc cft opus,vc pupiUus fic harres,& maxi 
mc,quia ctiam cxharcdato ticn potcic.Lj.jufin.rI.cod. 

Tcrcib 
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J Tcrciomoucruur.tlnduaraad vnumfincm, con- 
trarium ojMrrari non dcbcncLlcgarainutilitcr.ff dei 
lcg.clcd ika vcrba,ti heicscrir.fauorefubfticuci indtt 
clafucrunt.vtlocupletiorcm haberccpupiUihcrcdi- 
taccm,adtuncra parcrna hcrcdiratccrgoin cius odiu 
rctorqiicn no dcbcn t , vt nc ad pupilli qutdc bona fo- 
la admitracur . Huic quoq; rationi cx incentionc Do- 
thmim.refpondcas,q> non fuhfhtuti fauorc,exprciTa 
funt illa verba,tcd vt paterno bcncticio pupillarik lub 
ftitutionis priuarct fi 1 1 nm, (i patrcm iniuria affccitlcr, 
eiushxrcduarcm rcpudiando: pupilli.n. bcnchcium 
continct pupilhris lublto. Lli pupiflus. ff deacq. Iixr. 

Quarto moucncifr.Clarum clt,q> li rilius abihnuir, 
f tanra eft apcrta via iubit ituto cx tacita vulgan, d.l.ia 
hoc iurc. crgo apparct, quod durabac pupiikns.quia 
ahas vulgai is id ca conrcnta no valcrct. Ccjtcrii & hxc 
ratio nihil obftat: negatur.n.q» ii non durarct pupilla 
hs, vulgaris iub pupillari non contincretur, nam ifta 
confcqucntia eft ralia, qd patcr, quia pcr fupcruciucn 
tiam pubcrtatis expirat pupillaris , & tamcn rcmanec 
taaia vul^ans , vt tradit Bar.&alijihicumlcquutur, 
in d.l.).ffeod.& nos liipra UtiiTimediximus. 

4 • Qmnto&vlrimomouentur.t Vcrbaiiintintclli- 
gcnda fm fubicctam marern, criam li a verboru pro- 
prictatercccdamus.l.fi vno, in pnnc. ff k>ca.& Lli iti- 
pulatus.ff dc vriir.cu fimil.rcd iubiccra pupillans (ub- 
ftitutionis ivutcru cft,q> fubftinuio locii habeat,liuc 
fili ds fucrit cffcctualircr hxrcs, iiuc lulo noie.dJ.ti pu 
ptllus,cij vulganb. ergoillavcrba, ii hxrcscrit,dcbct 
intclli°i,liuc cffcduahtcr.liac folo nominc hcres riic 
h t.Cofi rmarur hxc pacio:qiiia licct tihus, qui in pote 
ftatccrat.abltinearfearjatrishfreditate, adhuccn h? 
rcs dr. Li. $.fcd li lint (uL ff ad TcrtuL l.cu quali.jjcd 
& li fuus.ff dc Iidcic6.hberc& Lli modica.$.pcn. ffde 
bon.libert.& hinc eft, q fuitas nuda cotirmac cabulas 
pupillarcs.l.fi tihusqui patri.rl.dc vulg.& pupil. Cctc 
rii & huic rationi relpondctur , ncgando lubiccti pu- 

{lillarisfubftitutionis matcruciTc, quodlubfti:utio 
ocu habcar.liuekrrescftcchialitcr.liuctolo nonunc 
hxres tit.cu id no lic vcrum, qn pupillaris luhfticutio 
concipicuriiibillacoditionc, liha-rescrit&in pupil- 
lari £tatc dccedacvcrba.ti.cu cftcctu intclligcda func, 
Lj.in fi. ffquod cuiulq; vniuerf. nomi. nam li illa vcr- 
ba ita intcfligcrcncur, cercc viucncc eciam pacrc dice- 
rcrur fuus hxres. l.Gallus , & in mulris $$.illius lcgis, 
& maxime in $.ctiam ti parcntc.H.dc liber.& pofth.& 
ilc truftra illa vcrba ita conditionaliccr adiccfa cllenr, 
quod non clt diccndu , cum vcrba lcmpcr fuum cffc. 
<Shim foniri debcant. Lli ita lcgatu. $.illi ti volct. ffdc 
Icg.i.&vcrbaillapertettacorcm adiccrafucrunc, ne 
hxreditaspupilli fcpararcrur a patcrna harreditatc: 
alias.n. pater intcftatus contt a cius voluntatcm dcce- 
dcrcc,conrral.quidamclogio.C.dciu. dclib. namno 
cft veriiimilcquempiam intcftacu velledcccdcrc, cu 
in pcnara incurritlcdicacur patcr , qui cum cbndidc- 
ht tcftrh necctielir,q» intcftatusconcracius intentio- 
ncm deccdacLh. C. dc pofthum. harrcd.inftit. & idco 
cum rclpechi tcftatoris odiofum lit , prarfumcndu cft 
tcftatorem ifto rctpcctu verba iUaadiecillc, &popte 
readevoluntatetcllatorisccxludenducft, fubfticucu 
runcadmitti dcbcrc, cu filius cffcdhialitcr harrcs fiie- 
rit.& pcr hanc rcfponuonc rcmouctur cc illud funda 
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mcntu,dum diccbarur , q» bcncficiu abftincndi cft bt 
filijfauore, &n6inilliusprxiudiciG MtroduCtu, vc 
probat Barr.in Lfi ti lius, qui patri. ff de vulg.& po pilL 
& ideo fubfti tu tusadmitci dcbct in cafo noftro, quia 
alias fcqucretur beneficiu abihnendt in prarracbauni 
iptlus nlij refultare, cuq» admittamr ftibihcurus, tit 

fiupilli fauor:&q> non admittarurjfitpupdloodiosu» 
nfr.de pupil.lubft.in prin.& lic in fauorcjntrodutca, 
inodiu recorqucr«iHr,contra Lqd fauore. ff dc lcgib. 
na iftud fundamctum no procedit in cafu noftro, c£ 
coftet dc ipfius tcftatohs volunratc. f. 1] volucnt filid 
cffcchialitcr hcrcdcm etlc, ad hoc vt pupiUaritcr fub» 
ftirutusdcmu admittatur, prout pcr fupradichiaper 
h(ltmcc6ftat.& ncrhanc reiponlionc rernoactur illa 
tltcra rario, du diccbamr,q> vulgaris in qtuogitur de 
teftatons fauoredecafu ad cafum cxtcdjuir.LGallus. 
<5.& quid fi tm.ff.de liber.& pofth. crgo idcm dkendu 
\idcbatut ln pupillah. f. quod cxtcndatur de cafu in 
cafum, cii de cius fauorc agatur, quia ilb cxteniio no 
pcrmittitur, qtiandoconftatdccotraria teffaronsvo 
luntate,prour cft incafu noftro: nam cx (upradichs 
vidcs tcttatorisintentioncm cllc,vclic filium inftitu- 
tum efilchialitcr hxrcdcm cllcadhocvtin pupillari 
ictatc.eo tandcmdcccdcntc, louim facut liuSihtuto. 

Sccunda cftopinio fupcrioriconrraria, lalicetcp 
iradcmufitlocusprxdicl;x fubftitutioni, fipupiUui 
hxrcs patri fucrir , & infta pubcrtatcm dcccllcrit. & 
hanc opinioncm fcqucbarur Iaco.Butrig.uvd.Lpreci' 
bus,prout ibi rcfcrr Scucrin.num. : i <5c lequitur etia 
Poht.in ti-acrxfubftitut. in matcriapupUaris^in r.q. 
prin.&moucnturifti extribus. 

Primo,tC6ditio in forma fpccifica implcri dcbet. 
l.M?uius,&l.qui haredi.in prin. ffde cond.&dem6. 
led hxc fubftitntio concepta fuit iub c6ditionc,fi l:x- 
rescric &intrapubertatedecctferic: ergo ncccftccfti 
vc ca coudicio adunptcamr . Confirmatur hxc ratio» 
n.l hxc vcrba,(i hxrcs crir, no fun t ncceflaria ad pupii 
larcm (iibftitucioncm:ergofi tcftacor cxprimicin pu- 
pillarilublhtutioncc6ditionem,li hxrc$crir,diaiur 
cam volutariccxprimere: igitur (pcciticcimplcri de. 
bcr,cum quandoconditio apponicur voluntaric dc- 
bca r i forma fpeciiica implcn , B:ir.& ibi Oocforcs in 
LGaUus. $.&quid(itantum.ff dehbcr.& polthum. 

Sccundo moucntur. Ad vcritatemcopulaciua» re- 
quiritur vrranq; partcm vcrificari . Lti hxrcdi plures. 
ffdccondic. mftit.cum fiiniL tcd hicdux copulatiua* 
polirx funtconditione$ t li hxrcs crit,& intrapubcrra 
tem dccellcric : crgo vrraqucconditio copuiatiux ve- 
rificari dcbcc 

Tcrtio moucnmr. A verborum proprietate recede- 
rcnodcbcmus, nificridccxprclla telbtorisvolunca- 
te coftar,& no alitcr. ff dc lcg. < . tcd in propolico npn 
conftat dc-cxptctla teftacoris voluncace.crgo i vcrbo- 
nl propriccate recedcdum no cft. His & iimilibus ra- 
tionibus,quxadduo poflcnr, rcfpondcr Raph.Cum. 
in l.j.ft.codcm, quod licct filius hxrcditati patcrnx fo 
non immifccar, adhuc tamcndiciturimplctacondi- 
tio illa in forma fpccifica, vtrunq; copuiatiuuin vcri- 
ficari dicitur, & dcmu vcrboru proprietas non rcpu- 
gnacliccc.n.filiusquiinpoccftacc eratabftineat (ca 
pacris hxreditare, adhuc ramcn hxrcsdicitur. 1. 1. f. 
fcd li tiuc fui. ffad TcrtulL Lcum quali j. fed li fuus. 

ffde 
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ffdc fidricomm. hbcn.l.&limodica.$.pcii ffdebon. 
libcr.Vcru huic rationi replicat Alcx. ind.l.i.diccns, 
9» li ita intclligcrcmus vetbailla, fupcrtluaclient , cu 
ctiam viuocdtacore fihus fuihxredis nomenconfc- 
quatur.l.Gallus, in prin. cum $$.(cqucntibus. tf.de li- 
bcr.&pofth. Prxccrcacum rdtator vcrba lllaad riliu 
retulcrit, qui bencficium abltincndi habcbat, diccn- 
dum cft , voluiflc fubftitutioncm valcrc co caiu , quo 
61ius noabltincrct: verban. (ecundum quahutc pcr- 
fonx cui adijciuntur,intelligi dcbcnt.I. plcnu.$.cqut- 
rij.ffdc vfu , & habi. & li tu dixcris cu Soci. in d.1. 1.9» 
bcncficium abltincndi in prxiudiciu fili; nihil opcra- 
tur, vc vult Bar. in l.li fllius, qui patri. ff.cod.& vtiq; fi 
ifta verba ita intelligcrcmus, prxiudiaum filio artcr- 
ret,arg.l.fi pupillus.tfdcacq.hxr.Rcipondctur, tunc 
bcncficium abftinendi filio 116 affcrrcprariudicium, 
cum non apparct patrcm ex eo voluifie filio pra-iudt- 
carr. 1 n cafu autcm no(iro,cx illis vcrbis, fi hxrcs cnr, 
apparct : cx co cnim llla vcrba appofuit tcftacor , vt fi 
filius fiius ipfiim miuna affccillct rcpudiando cius 
hxrcditatcm, fibumpupiuarisfubibcucionis bcncfi- 
cio priuarcc.vc clegantcr Politus diccbac. 

Ex prxdictis hcc vltima opinio cilct tencnda: vcru 
egonullopactoaprima& communi opinioncrcce- 
do.f quodcxuritavuJgari fubftitutus iitadmitten- 
dus,cum ipia in ccrminis iecundum mcum iudicium 
probctur pcr tcx. in cLLiam hoc iure. fTcod.in vcrii.fi 
autcm impubcs hxrcsexticeric.&ncioeft,quiahcec 
verba in dicta fubllitutionc appolita lintconditiona- 
lia, &proptcrcain forma Ipcafica fccundu rcgulas 
iuris cois adimplcri dcbcrcnt: atm lex coniidcrando 
prxfumpta rcltatorisvolutatcm, prxfumittcftacorc 
idem dilpofuiilc, fi cogicailcc : & propterea cx ucita 
vulgari tauorc teftacons iubltitutus dt admittcdus . 
& pcr hanc conlidcrationc rcmoucntur ola lupradi- 
du fundamenca , cu illa r'm rcgulas iuris communis 
proccdat , & lic in hocq> iubllitutus ex tacita vulgari 
admittatur,c6curro cum coi opin ione. fed an ex exi- 
itcntiafuiuris confirmentur tabulx pupillaresjn ca» 
fu ilto: cgo tenere in puncto iuris iecunda opinionc"» 
& liccontrac5em,& moucor hacraciouc. Coflatcxr 
prcllc in cafu noftro tdutore veile decederccu tcfto, 
& in dubio ita etia prdumi t ur.l.q uidam clogio.Cde 
iuredchb. & maxima lniuriaaffiarur teiutor qh de- 
cedic intcltatus ex alccrius caula, cu tdtatus deccdcre 
polTit.Lfi. Cdepolth.hxr.inftic. mod6 fic.fi fubfticu- 
tus admittcrcrur expupillari lubltitucione, tefiatox 
dccedcret intritacus , & filius dignus viderctur pater- 
nobcncficio, & ficreccxccnliodc vno cafu ad ahum 
cocra teftatons intentionc: lcd vtrunq; diccrc clt fal- 
fum,quia tcftator vult dcccdcrc rcfutus,& filius non 
videturdignus patcrno bencficio,quia cius hcrcdiu- 
tc recufando iniuria lllu affccit, quodcil ticontra cx- 
prclfam tcftatoris voluntatc,q\contraprxiumpta.d.l. 
quidam ctogio,&d. l.fi.& cxtcniio no pcrmitutur de 
vno calu ad aliu cdtra teftatoris voiuntatcU.comodii- 
fimc.ff dc hb.& pofth. crgo falfum dt ct diccrc fublli 
rutum in cafu noltro cx lccundis ubulis admittcndu 
dlc. Cofirmatur hcc opinio: qa fi cx tcfto patcrno no 
adcatur hxrcdius vt rcliqua in co tdtamcnto contc- 
tainfirmantur.Lfi ncmo. ff dcrcg.iur. &l.li ncmo.rt. 
de tcihmcnta. tutch. iu quoq; lnfirraarur tdumcn- 



tum pupillare. I. i.fadco.l.qui plures liberos.$.fi.ff de 
vulg.&l.quxfirum,in fi.ff dcacq.hxr. & non mirum, 
quiaparsrcftamcnri paterni videturelle rcftamencu 
pupiflarc. I.i.$ prius.ff.dcvulg.&$.liberis, Inltit.do 
pupil.&hincdt,q>fidcicommilIariu$ vniucrfalis ho. 
norarus in (cltamctopupillari poteficompdlcrcadi 
rc hjrcdcSjnon folum qui fcripti fucrunt in tdtamc- 
ropupillari, fcdctiamicnptosin tcltamcnto patcr- 
no,vt adcantpatris h.rrcdirarcm,licq; firmctnr tdla- 
metum parcrnu, vclic& tdtamcntupupillarcfirma- 
n pollitaditionepiipillaris iiibltiruti. I.apud luhanu. 
$.idcm lulianus.l.ira tamcn. $. a patrc.ff.ad TrcbeL& 
l.i.$ interdu.fTde vulgari. Necobltanriura, perqux 
moucntur OocToresad diccndum q> (ola fuitatecon- 
firmantur tabulr pupiHarcs, quxfiint.l.filius , qni fc 
patcrna.LlirHipillus,&l.quxiitum.fTdcacq.hxred.& 
Lli fihus qui patri.ff dc vulg. &pupill.quia rclponde- 
tur.namquodpupilli hxrcditasadiri pofiltrcptidia- 
ta hxrcdiutc patcrna pcr fifiu,& hoc nc tcncatur cre 
dirori bus patcrnis,vtiquc dicfa iura volunt,qu6d lic: 
fcdintclbguur tamcnproconltanti, prcrnam fiiif- 
fcahcriuscohxralisadicionc.prxtcripfum lubltitu- 
rum pupillarcm.qui a patcrna abftinucrac.confirma- 
tam, patcrnum tdtamcnrum fuilfcconfirmatum: 
ali.is enim li in totu corrucrcc tcftamcntum paternu, 
nonliccret fubftituto adirc hxreditatcm pupillire- 
pudiando, feu rcailando hrrcditatcm parcrnam : cu 
a«I hoc, vt tcftamcnrum pupi llare valcar, necellc lir tc- 
ftamcntumpatcrnum adirionchxreditatis eflccrua- 
litcrconfirmari, d.l.i $.adeo.&licerdiclaiura men- 
rioncm dc cohxredc non faciant , attamcn ita inter- 
preutio fieridebct, ad hoc vtiura iunbus concor- 
dcntur, quod non cft nouum. Lnon eft nouum. ff de 
legibus.& hxc incelligcntia dicicur, fi veriraccm ama 
mus,cxd.Lquxiicum l infinc, &cx deciftone dicri $. 
adco. dicti $.prius. didx Lqui plures liberos. $.fina.& 
Lfccundf.$.interdum.fTcodem. 

SVMMjIKIVU. 

1 Subfiitutto conccpta per h*c verbi , ({nifqnis mibi h*. 

res crit,ftt btres tmpuberi filio meo,an cotineat ex- 
preffjm vulgarem, velexprejfam pupiUarem & ta 
citam ritlgarem. 

2 SubHisutus pupilUris feu vulgiris^qui ejl htres btrc 

dis ex iudtcio tcflatoris, an admittatur per ijia ver- 
■ ba,quifquis mil» hires erit. 
I Intcllcdus ad Lpjterfamiius primis tabulis.ff.de vulg. 

drpup.l.fubflit. 
4 lntell<8us ad l.quidam referunt. S.quod ft duo.ff.de iu 

re codidU 

r Si pater ftmpliciter h.flituat jiHot, & eis Titium fubfli- 
tuat , an neceffe fn condttwnem exifierein perfona 
omnium,ad boc vt fubHitHtus admttatur. 

6 Et primd,quid ftt in puptlljri.citm fuis dedaratioMbui, 
& ampiuttonibus,num.j 1.9. 10.& < I. 

I x Qu d fit, quandocmditioeuenitinptrfona vltimiht- 
red'isinflitKti.cumfua declarattcme,num. 1 \.& 1 5. 

S4-& J5« 

14 InttUctlus ad l.htrcdes mti.f.cum ita.ff.ad Trebcl. 
1 6 !£u* dicatur perfoni , qu* ex veriftmili mtme fubWt- 
tutum txcludat. 

P Ttrfona y 



D.Alexandri 

1 7 Ttrfona, au* ex veriftmUi mcnte fubflitntum cxclu- 
dit^nfttnccefjc qubdfit dc libtris.cum Juis dcclara 
tionib. nnm. j g . 1 9. 2 o. 2 1 . 2 2 . & 2 j . 

»4 Tcrfona,qu* cxcluduur d ftatuto^ non excluditfubfli. 
tutum . 

2 5 Terfona, qux ex veriftmili menle fubflitutum exclu. 

dit^n puim caufam fubflitutam excludat. 
26T'u caufafilus cxcepta legttima fauorabilior,an di- 

catur, 

27 Secundo quid fninfiibftitutionefideicommiffaria, ch 

fvis dalarjtion1bus.num.2g. iO.il.} 2. 
5 8 IntcUttlusadd.S cum ita. 

} } Conditio fi eucnit in perfona primi, non admittilur fub. 
flitutus.quando ex tat pcrfona, qut cx verifimiii mt 
tefubfiitutumexcludit ,an protcdal quando libcri 
inflUuiinonfucruat inuicen ifubflituti, 

C A P, VI. 

0 

1 tdT^&l? Ecunt ^^ u ' litatur »tanfubftitiitiocon. 
£. cc ? u P" ! UTC vcr k», Qiljlqim mihi hx- 

£|]$Sni rcs cnt , lit hxres lmpubcri filio mco, 
Jj^ggtigf contincat cxprcllam vulgarcm, an cx- 
prellani pupillarcm & tacitam vulga- 
rcm?In haccoiicluiionc.licct Azoin fumma,& Dyii. 
intract.(uoiIcfubaitutionc,vcIiiitcontiiicrccxprci- 
famvulgarem: tamcn fecunrlum vcrirarcmconclu- 
denduiucft.contincrccxprcllampupillarcmAtaci- 
umvulgarcm: quiacnmhic fubltitutioiic facUfi- 
Jio impubcn, non cft dubitandum , quin lit cxprclla 
pupillaris.cumpcrcam pupillo luccctiatur.Inait.de 
pupiL lubitit.inprin. & idco continct tacitam vulga- 
rcm, glol.Bart. & ah; communiter in L qui libcris. f . 
bxc vcrba. fl. dc vulgari & pupil. fubltitur. & Iaco.de 
Raucn.cc Cvn.inl.prccibus.C.dcimpubA-alijsfub- 
ftit.&dtcta verba gcneraha,quifquis mihi hercs erft, 
inrclhguntur dc his.qui immcdute cx tcftamcnto 
funt hxredcs, non autcm mcdio Jterius : idco patcr 
& dominus, quibusquxritur hxrcdius pcr filium & 
lcruum.nondininturhxrcdcscx rcftamcnto imme- 
dute, &exiudiciodcfuiictj , lcdmcdio altcrius.lic 
cx diipoiirionclegis limihtcr hxrcs hircdis . & ratio 
diucrlitatiscft^quiaillavcrbarcfcrunturatlprimum 
immediarum hiredcm, qucm tclbtor pixfumitur 
habuillc cx aftccrione , non autcm ad lccundum, qui 
non vcnit cx iudicio tcftatoris, icd cx difpolirioncle- 
x gis.luxtaftipradiccaqtixrirur, jan lubftjtutuspiipil- 
Uris fcu vulgaris, qui cft hxrcs hxrcdis cx judicio te- 
ftatoris.admittartir pcr ilta vcrba, quifquis mihi hx- 
rcscnt ? Pro rclblutionchuius quxftionis trcs confi- . 
dcrandi funtcafus. 

Primusclt, qntcftatorinftiruitfiliumimpubcre', 
& vnum alium cohcndcm tantu.&deinde facit fub- 

ftitution^Milgarcm,*cportcadicittcftator,quifquis 
rmhi cx lupradiccis hcrcs cnt.fit hcres fiho mco.& m 
hoc caiti concludas vcnirc ct ad lixrcditatcm fili/ , l u 
veniat cx mdido tcftatoris . ira probatur in Lcx duob. 
f .j.rf dc vulg.& pupiJA ratio eft.quiacu in primo n6 
lnltitucrit nili vnu , illa pluralitas cx fupndictis c6- , 
prehcndit dc ncccflitatc iiibftifiuioncm vtilgarcm. 

iecundus cafus cft.quando teftaror habct duos fi- 
j40Simpubcrcs,vnjfublbtuitpupillaritcrCaium,ali; 
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filiofccit itibftiturionchoc modo, quifquismihiha> 
rcs crit.lit h^rrs filio mco.& in hoccafu iliibitatur.aa 
ii primus ftiit hxres patri, & mortuus cft in pupillari 
xtatc.quocafuCaius vcnicns cx pupillari fubftitu- 
tionc.mcdiantepcrfona pupilh.cllctiam hxrcsip- 
fi tcftaton, an tuc admitrarur ad iiibftiturioncm pu- 
pillarc.pcr hxc vcrba.qttitquis mihi hxrcs crit.lit ha> 
rcsfilioinco imptiberi . In h.ic qtixftionc dux funr 
principalcsDoctoru opinioncs: quarum primacft, 
q> ptipillaritcr ("ubilittitus admitrarurad hcrcditatc 
altcriusfilij impubcris.cui facra fuitfubilo pcrilla 
vcrba , quilqiiis mihi hxrcs crit , iit hircs filio mco 
imptibcri.quam opinioncm tcncnt Bar.Salyc. R.aph. 
Cuman.P.ui.dc Caftro, <Sc Alcxan.incLLquilibcris.$. 
hic vcrba.& moucnturifti. 

Primopcrtcx. inl.patcrfamihas primis tabulis.ft; 
$ dc vulg.&pupil.fublbHuic tcxtui rcipondctur,|q> lo 
duiturqtioadahu crfecrum.f.qngrauamc adijcitur 
lub conditionc, ii lnres crit tcitatori. ifto.n. cafu , vt 
onus fideicomiiri impleatur.qui cft lixrcs hxt cdis,& 
pupill3risliibltitutus,tcncturadonusfidcic6milTi.at 
nosloquimur, qncommrxlu &cmoIumcntumlub 
conditioncrclinquirur.li hcrcs crit tcftatori.quoca- 
fu hxrcs hcrcdis no tcnctur, & n6 vcnit ad llhid corn 
modii.Hxc rciporjliorcprobaturaDotloribusinam 
li qn rrachtur dconcrc&grauamine.illa conditiojtl 
huki hcrcs crir.piirificatur in hjrcdc h^rcdis, & lic in 
pupillaritcr fubitituto: quantofortiuslj.rccondiuo 
vcrificari dcbcr.qn tractaturdccomodo&cmohimc 
to.cu ftrictior intcrprctatio dcbcat ricri.qn tractarur 
dc oncrc,& grauaminc.tj quido traciatur dc cmohi- 
mcnto.lltc tcxtus rc vcra probat hanc Bartoli coikIu 
lioncm: nam ibi fratcrcrat vulgatitcr& pupillaritct 
lubltitutuspofthumo,quodpatctexillisverbis,Sibi, 
vcl filio.na verbu.libi.dcnotat vulgarc:verbu,fiho,pu 
niilarc.qui pofthumus adiuir hircditatc, & in ptipii- 
lari xtate deccllcrit . qua de rc fratcr cx pupillari lub- 
itirutionc pupilli hxrcditatcm adiutc, & dicirui in 
tcxru, quod iJia conditio ibi appolita , li Caius Sciu> 
rratcrmcus pnmo loco fubftjtutus hxrcsmihicrir, 
tuncTirio fidcicummilltim rcltnquo, verilkaturin 
CaioSciofrarre, quifiliopupilloexpupillaii liibfti- 
turionc fucccflir: & fic Caius Scius fiatcr tcnctur Ti- 
tio fidcicommillum darc.& non miru, ii conditio ibp 
s'erificatur,quamui, non fucrit hcrcsimmcdiatc,fcd 
mcdiare , & lic mcdi inte pupillo , quia dc illo mcdio 
tcftatorcogitauit, cuipfum pupillarircrfubilituerir, 
& fic clt hcres pupilli,& in conlcqucnti.i tc(tatoris,cx 
thipofitioncipiius ttihtons.&in hocfiindaturdcci- 
fioilliusrcxrus, vrpatctin illis vcrbis.cum vci um fit 
tcltaton hxrcdcmcxtitillc, & pcr hunctcxtum ibt 
candem opinioncm tencnt Bald.& Pau.dc Caftro. 

Sccu ndo & vltimo probatur hxc coclulio pcr tcx. 
inl.fi phircs.rT.de Jcg. j. 

Seaindaclt opiniofupcrioriconrraria.quam te» 
net lo.dc Imola, & Arct. in d.$.h*c verba, & moucn- 
turifti cx pluribus. 

Pnmo pcr tex. in I.quidam rcfcrut. $.quoiI ii duo. 
flidc jurc codicil. f vbi Icgatil pcr illa vcrba, qtulqiiis 
mihi hxrcs crir.no comprcheniht fubftitutum. Huic 
fcxtui omiila Bartoli rciponiionccgo lic rcfpondcr« 
ibi lcgatum factu a tcllatore, fadii fuit in codicillis, 

tcinpore 
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tempore quovnus cx infticucis mortuus erar,&iic 
propartcmortuidichim lcgacum crat prononicri- 
pto.&licet lcgatu fucrit rclichimfubcaconditionc, 
quifquis mihi hrrcs crititn fub dichs vcrbis in co ca- 
fcnon coprchenditurfubftirurus mortui, didtalcga- 
U no cenlcntur rcpetira & a dich> fubihruto n3 debc 
tur.quu lcg.it ii erat pro non fcripto. & illud quod no 
habct initium.non poteft vidcri ab aho rcpcritum & 
hocconlidcrauit dichis tcxtus indichsvcrbis.quia is 
tdiunchisfir.quu etiamtunccum admngcbatur, in 
rebus humanis non crar. Ex qua folutioncchcitur, q» 
A&acondiaononverificatur in fubihturo, quando 
relichirapronon fcnptoapudlcgcs lubctunquiacu 
felichim no habcatinirium, non pot vidcri rcpetitu. 

Secundo moucntur. Si venim ciTcr,q> hxres hxre- 
«Us dummodo vcniar cx iudicio cdUcons admirtcre- 
turadhanc pupillarcm fubfticurioncm, fcqucrctur 
eriam,qi fidcicomidarius , qui eft hxrcs hercdis me- 
diantcreilamcto,exiudiciotcitatorisdebcreradmit 
riadhancpupUlarcfubllitutionc: fcdconfcqucnsdi- 
cerc eft faliu, quia loquens dc hxrcdc, lntclhgicur dc 
hxrede primo, & nu dc fidcicomiilario.l.qui hxrcdi. 
$.j.fT.dc cond.& dcnion. crgo falstj cft ct antecedens, 
& fic,q» hxres hercdis exiudicio tcllatoris , & lic fub- 
ihrucusadmittatiir ad hic pupillarem iubftitutionc. 
Huicrariooi refpondctur , q» conditio illa, fidedcris 
hxredi.dequain cL$.j.dcberadimplcri in pcrfona pri 
mi hrredisdirech,&n6in pcrfonafidcicomillarij hc 
rediVquiailludcft, quiaadimplcripotcftin ptrfona 
prirai hxrcdis: nam,qn poteft adimplcriinperibna 
prirai hxredis,& in pcriona fidei wmillarij, tunc con 
«titioadimpleda cftin perfona primi hxrcdisoed nos 
loquiraur.quando nullus alius eft hxces tcftatori.niii 
jftcquivenicpervulgarcm, fcu pupillarcm fubftitu- 
rioncm: & idco admittcndus cft , cum vcniat cx iudi- 
cio ceftacoris.& nota fuc rcfponlionera , quia illa dc- 
ieruit ctiam in rcfpondcndo il$.quod fi duo. 

Tcrti6 &c vltimo moucncur.Sii hxres hxrcdis idco 
ad hanc pupillarcm fubftitutionfradraittcrctur, quia 
•venicex iudicio tcftatoris , fcquerctur, quod patcr & 
dominusadmittcrcnturad hancfubfticutionem. fcd 
hocdiccre.eft abfurdum.d.$.licc vcrbaergo abfurdu. 
eft etiam dtccrc,hxredem hxredis admittendum eile 
adhancpupillare fubftitutioncra. confcquentia pro- 
batur.in dubio quod rehnquitur fiUo vcl fcruo,ccnle 
rar rclichim contctuplanonc parris vcl domini , rcx. 
eftinl.filio,&ibi oar.iF.dccondit.&danonftrot.Bar. 
in l.fifilio. rfldedonat. cau. morr. & idco ccnietur re- 
lichim parri vcl domino. L fidcicommiila. j.intcrdu. 
ftde lcga. j . ergo parcr Si dominus vcni unt cx iudicio 
tdtitons.crgoadmirrcndi dlcncadlunc ptipillarc 
fubftitutioncm. quod cft falfum. crgo falfu m cft etia 
qu6dadituctancur hxrcdcs hxredis. Huic rationi re- 
fpondctur , quod maxima cft chtTerctia intcr patrem 
&dominum,&vuIgariterfcu pupillarircr fubltitu- 
rum: nam illi qui vcniunt cx fubftitutione.vcniunt cx 
dilpofuioncceftatoris, &funt honorati. at dommus 
& pater veniunt cx difpofaione lcgis, & non funt ho- 
norati,& attcndi dcbcr, qui honoratur titulo inlh tu- 
tionis, non autcm qui habctcmolumentum, vtpro- 
batur in tex l. j . $.j. fT.de lega.prxftan.& idco pater & 
domituunon admittuntutadhanc pupillarcm fuh- 



Jliiutioncai, Ikct vulgaritcr, fcupupillaritcr fublH- 
tutusadmittatur. 

Ex prxdichs vidcas priorcm opinioncm veriorcm 
dlr.cum quaegopcrtranlco. 

Terrius&vltimus caluseft, quando loquimur in 
fideicominillario. Sc ln hoc cafu concludas dc mcnrc 
Alcxandn Sc alioru in d.$.hxc vcrha,& Soci.in d.l.qui 
hxrcdi-$.J- quod conditio dia, ! i quis mihi hxrcs crit, 
nonvctificaturin fidcicommillario. ira probarurin 
d.$. j Sc rarioclt.quiaita patct fuillcdc mcntc tcftato- 
ris.quiconlhtuit fidcicomrailliim, Sc tamcn voluir, 
quod h rred» foluercrur in totum: nam tcftatorcogi- 
tauit hrrcdcradcberctoram hfrcdiratcm rcftiruerc, 
&tamcnvoluit, quodcondiiio implcrcturinpcrib- 
na lirmhs. &lunceit, quod tantumcaufaconditio- 
nis iroplcndr non venit in rdhtutionc fidcicommii- 
iivniuaialis. Sc raiiocft.quianon vidcturquullur- 
reditatium,&in rcfhtutioncfidcicommiili vniueria 
lis non vcniunr, niii harrctliraria I. in fidcicommiira- 
ria. fLadTrebcl.&ratio dirlcrcnrix intcr fubftitutu 
vulgarcm lcupupillarem & fidcicommillariuinclt, 
quiahcrcs qm rclhtuit fidcicdrriillario adliocrcma- 
nerh'res.$.rcftituta, Inft.dt.- fidcic\hrrcd.I.qapenn- 
dc. ffad TrebcL& pro rata Trcbcllunica: fubit oncra 
h.rralitaria.l.j. & l.Cad TrcbcL idco ad fubftitutio- 
ncro vidctur vocatus illc, qui pcr vulgarcm vcl pupil- 
laccm , vel primam inftiturioncm vocatus dt,in qui- 
bus cdiant i u- rariones , non autcm fiddcommiila- 
rius. Et (i dixcris , cx hac concluiione clicitur, quod 
conditiodandi hxrcdi, intclligitur dehxredc dire- 
cto, & non vtiUter , prout eft fidcicommiilarius, con- 
tra quam conclulioncm vidctur dlc tex. in l.is, qui. in 
f.fin. ffdelct;. prxftan. vbi impicrurconditio ln pcr- 
fonam bonorum polldlbris , qui cft hxrcs vtilitcr, vt 
in f.quos autcm, Inltit. dc bonorum pollcll.' & cx co, 
q>fublhnetoncra. idcodcbct conicqui cmolumen- 
tum, &non in perlbnam hxrcdis inftiruri,qui rcma- 
nethxresdirecto.itaetiam diccndum videbatur in 
fideicommillario, prorara proquacd lixres vriliter, 
&oncra fubllinct. Huicrationi refpondecur, nam 
condino inpcrlona lurrcdis (cripti implen nonpo- 
tuir,quia non maniith* rcs direchis, quodprobatur 
hac rationc: qiumdiucontra tabulas pctipoteft, ccf- 
fat bonorum polIciTio fccundum tabulas. L illud. $.fi. 
tT.dccontraiab.vndccum in d. $.fi.contratabulas pc- 
tipoiucrir, &pctitafuerit,conlcat, quod hxrcsfcri- 
ptus nunquam adiuit , crgohxrcsdircchis noncxri- 
tit.neccnim iufficic fcriptumdle, vt dicatur hxrcs 
dircchis, nili & adicrir. l.cum lurcdcs.fT.dcacquiren. 

t>ollcli'idco conditio, li Itxrcs non erit,vcrificatur in 
lcredcicripto, quinunquam adiuir.l. iipacerfami- 
Las. fT. dc hxrcd. inlhcucn. crgo dc lixrcdi dando in 
pcrfonahxrcdikfciipti implciinon potuit, indiCco 
$.li ii. quia illc nunquam adiuic, iicquc hxrcs dircchis 
nunquamextiut: namcondiriodcdaiido hxredino 
potcft implcriaiitcquamipieadcat hxreditatcm. Lt. 
$.ii quis hcredi. il-dc ftatu libcr.curn antcquam lixrc- 
ditatcm adeat,hircs nullo modo cxiftac &idcocum 
in cL$.nri.hxfes icnptus nunquam cxtiterit lixres di- 
rechis, &confcqucnrcr in cius perlbna conditio im- 
plen non potueric,idco fupeccft.vc impleacur in pcr- 
iojuilUus,qui vtiliccrhxrcs cxtuit. 
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t Terrib prinripalitcr dubitatur, tan fi patcr iimpli- 
citcrinftiruathlios.&eisTiiium fubftituat, neccllc 
fit conditioncm cxiftcrc in pcrlbna omnium , ad hoc 
vtfubfticurusadmittatur?Pro rciolurionchmuscon- 
dulionis trcs cafus conlidcrantur per DoCtorcs. 
£ Priinuscft, fquando loquimur 111 pupillari fubfti- 
tutione : & in hoccafu dc mcntc DoCloru condudas, 
fubftituru pupillarcnon admitti, nili cucnicntccon- 
diuone in pcrlona omnui.cocaiii ijuo liiperclt perfo 
na.quxctprxiumpta mcnteexcludit fubftitutum , 
Bar. Pau.dcCaftro,& Alex.inl.li patcritnpubcrcs. ff. 
dcvulg.&pupii. fubftit.Bart. Alcx.Pau. dc Caftro,Ri- 
pa, & flRj commuiutcr id I. hxredcs mci. J.cum ira. ff. 
ad TrcbcJ.Alcx.in conli.91.fub num.z.in vcrli.quin 
tbprobatur. & num.S. in vcrlic. non obft.it quinmm 
arr»umcnrum,vol.j.Bald.& Docr.communirerinl.jK 
nulr.CdcimjHibcr.&ilijs fubftic.& eftcommunis 
opinio,fccundum Soci.in d. $.cum ita.qui moucntur 
l.li is qui ducenta. $.iccm li patcr. ffdc rcb.dub.& l.cii 
acutilTtmi. C.dc fidcicommill. & ltaampliatur. l.j>cn. 
Cdcim|>ub.& alijsfubft.it. &licet contra hanccon- 
clulionem tcneat Soci. ind. $ cutn ita. ramcn non cft 
reccdcndumacommuni opinionc,cumibi Ripa ra- 
tiombns Socini bcne reipondear. 
7 Hxcconduiiodcdaratur non procedcre.fquado 
fuperftcs pupiliusnocftab inteftato frarn prxdcfun 
ccofucccllurus, vrclrqn lunt naticxdiucrlismatnb. 
& fupcrcft matcr prxdcfuncfi , qux ab intcftato pra*- 
fertur fratri gcrmano,auth.dcriincro.C.ad Tct tul.nS 
tucfubltitutusvnoimpubcrcmoriete adcius hxre- 
diratcadmircitur, Bal.Fulgo. PaudeCaft. Alcx.Dcc. 
& laf.in l.pcnult. Cdc impub. & alijs fubftit. Ripa in 
cL$.cum ita, num. 1 10. Abb.in conli. ; 8. vol. i.Corn. 
inconfui76.vol.^.&in cod.volum.inconf.i oi.&in 
conit. 1 67.voL4.Ruin.in conli.66. in vcrC ncc limili- 
tcr obftar.volum. $ .& hxc cft communis opinio, qur 
probaturargumcntod.l.pcnulr. cam licindiiccndo, 
ibi inftitutisdtiobusfihjs impubcnbus fuit fadalub 
ftitutio dirccla pcr nomcn collcttiuum , vidclicct, it 
vtcrq;decelleririnpupillarixtatc, talis lit hxres: de- 
mum vno tantum dccedcntc in pupillari xtatc , dcci- 
ditur ibi.quod lubftitutus non dcbcr admirti in illius 
portionc proptcr volutatem prxlumpram reftatoris, 
quia prxiumcndum circpatrcm co^itaHeprimo dcce 
dcnri fracrc fuu dcbcrc iucccdcrc , & q> proprer amo- 
rc fil ialc cos fubftitucri t ad inuicc. crgo cx rarione tcx 
tus qu^dcbetadduciadampliandu vcl rcftringendu. 
Lcurn ptcr.$.dulciffimis.ffdc lcg.i.apcrtecondudi- 
tur qubdiinon fuillctilla prxiumpra reftatorisvo- 
lunras,vcnillct fubftirutusin portioncm illius,in quo 
cxtitit conditio , licctin pcrlona vrriuiqucnon cxti- 
tcrit.fcd in cafu uoftro ccllar illa rario, & iic prxfum- 
pta tcftatoris volun tas , quta frater no fucccdir fratri 
fuo, cum adlit matcr, quxabintcftaro ei fucccdit, & 
fic vcrum non cft in cafu ifto patrem cogiraiTc primo 
nliodeccdenrefrarremfuam incius portioncm fuc- 
cedere, & iic ccftat ratio confcruandarum lcgitiina- 
rum hxrcdiratum , crgo fubftitutus ad illius portio- 
ncm cftadmitrcndus. 
t Hxc dcclaratio ampliarur tprocederc, etiam fi fra 
terfnperftes hcrcdirarcm fratrtsprxmorrui repudiar 
rcr, Cum.in Lquiduos. ftdc vulg. &pupil.Ripa,nu- 
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rac. 1 04.ind.fcum ica, Ruin.in conf <>7Xol.t.TerfJc 
idco ex hoc , vol. ; . Corn. in conli. 1 8 $ . voLj. & Cut r. 
iun.in iLLpcn.col.fin. vcrli.ftat igitur. 

Contra diCram dcdaracione ac ampliarionc rcnct 
Pau.deCaftroind. $.cumira,col.t.verf fed poncut 
terminis,& m hnaltbus verbis , & lbi etiam Soci.coL 
t o.verli. iecuiidblimitarur. Lancdiot. Dcc.&Dcc.in 
d.l.peuult.qui moucnturcxduobus. 

Pruno , qiundo dux adignan tur rarioncs, runc & 
vna milira^licctaltcradefictar.ltabitlcgisditpoiirio. 
J.ahSiii tatis, I nfti.dc nupt.fai q> fubftitutus in cLLpen. 
nonadmitt.uur,niliomnibusimpubcribusraorruisi 
eft cxdtiphci rauonc: primacauiaconfcruandarule< 
gitimaru liicccrtionti , lccundavcrocft vimts&pro- 
pricras vcrboru.crgo liccr primadcficiat,rn cuib fccu 
da locum habcat, nuiirabit ctiam 111 calit tirodilpoii- 
tiodidx lcgis.Huicconfidcrarioni rcfpondcrur,q> tn 
d.l.pcn. n6artinnanturduxrarioncs,icdvmcatanru 
alfignarur funt^atain prxfumptapatris mcntc: nam 
ii lbi loia vcrborum proprictas non cxdudcrctiubfti 
tutum pupillarcm,incpra& iincdubiutione videre- 
turdccilio llhus legis quam tamcn Imperatorarteric 
fc maruro con lilio , & cx mentc Sabini cdidiilc.tefta- 
torcnim voluirpro vtroqucpupillotcftari, vt.vcrba 
fonant. cft.n.fubftitutiopupillaristcrtamcntum filij. 
l.a.rf dc vulg.lcx tamcn aliquado inrcrprctacur, qj te- 
ftat i volucnt pro vltimo tantum, fumpta comc&ura, 
qu6d rcliator volucrir confcruarc ius lcgiciinarura 
iuccclfionum inrer impubcres. qiurationc ceilante 
debctftare iubftitutiopupiilarisin pcrfonavrriuiq;. 

Secundomoucnntr.panalunt.qubd cxdudatur 
fubftirutus ex tacita mcntc tcftatoris,vd cxdudatiir a 
htijsin conditioncpolitis, lccundum gloH in LLu- 
cius,la i.ffdc hxrc<L inftitaen. icd liibftiturusa filijs 
cxdudituretiam qubdnon iinr hxrcdcs. Lhhusfami- 
}ias.$.cumquis. rl.dc lcga.j.ergo diccndum eft,qubd 
eoara cxcludatur a rilio fupcrltitc, licccaltcri pnpillo 
non fucccdat. Hxc ratio confirmarur cx dicto 1'arto- 
li m 1. j. §. ii jutcr. dcconiungcn. cttm cmancip. li- 
bcr.vbi vulr.quodquando quis impcdir mc lncce- 
dcre, quiafccitdchccrcconditioncm dilpolitionis» 
exquadcbebatadmitti : tunclicctipiequi mcimpe- 
dic non admittatur.mc tamen cxdudic , quia in con- 
ditionibus conlidt ratur mcrum fadum. Huic ratio- 
ni rciponderur.qui dxquiparationon cft bona,quia 
filijnoncxcludunt lublhtutum , fcd dcfecnis condi- 
rionis:& idco non rcquiritur.qucxl lint h^rcdcs.cum 
inconditionibus merum factumdefitleretur.LMc- 
uius-Lqui hxrcdi.rr.decondir.&demonftrar.incafu 
verbd.I.pcn. lupcrllcs fratcr , &nondcfcCtuscondi- 
tionisexdudit fubftitumm,& lic termini nonfunt 
parcs : vndcctnn ftiperftcs fratcr mecxcludat, idcofi 
ipfcnoniucccdit fubftirutum non cxdudit, cumcef- 
iar ratio,qux fubfticunim excltidcbac. 

Ex pr^diclis p.itcr, tam declarationem , quam am- 
pliationcm vetum ofle . cx quo ln fcrtur , qubd li cilct 
in mcdio frater vtiinqtieconiundus^qui cxcludicfra 
rrcm gcrmantim fujx^rftitcin, auth.ceaantc, &auttu 
poft fratrcs. C. dc lcgir. hxrcd. qubd cunc lubftitutua 
non cxcludcrcnir, cum cuncccllarct ratio d.Lpcnulc 
ira ccnec Pau.dc Caftro lbi, & Corncin confilio 
1 oi.hb. ccrtio . namcum ccftator volucritarobobus 
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impubcribus moc tuis habcre fubfhrurura vtriufquc 
hxrediutcm , cxduio frarrc maiore vcriqucconiun- 
<tio,vidctur ctiam , quod volueritcuin inbcrchxre- 
diutcmalccnus prxmoricntis,cura altcr fupcrites ca 
habcre non pollic,& lic hoc cafu cft iocus fubfhcucio- 
niin perfona vrriufquc& reftaror vtriq; pupiiio fub- 
fticucre vohuc , & non vltimo tantum. 

9 Secundo principahs concluno-t-dcclaratur 116 pro- 
ccdercfifublucucusficdchbcris, vr(i fublhtucuslic 
alius fatcr iplbrum impubcrum : nam runc vno mo- 
ricnrefublhtutus admittttur, &nonc(t expcctanda 
mors vtriufq; ita tencnt iA d- f.cii ira, Bar.Raph. Alcx. 
& Ripa.BaL Alcx.& Corn.in dJ.pcn.Corn.in cof x 8 1 . 
voLj.&inconf.i i4.vul.i.Bcrxran. mconf. zSi vuLj. 
in nouis,Ruin.in conf 1141111.1 .voL j.& incof 158. 
voLi.Soci.incon(i.$> 4.V0L4.& in cod. voLin coni. ,- 1. 
&Gozad.inconfi.97.&heccltmagis communisopi 
nio , qux probatur , quia fubfbtutus limphcitcr poft 
mortem plurium rcgularitcr admicticur poftmorcc 
vmus.Llifiliu.iCdelcg.i.&l.Lucius.$.Caio.£adTre- 
bcL& bcet hoc no proccdat.qri fupcrcf t pcrfima, que, 
cx vcrifimili mcntc deiunCh fubftitutu cxcludat,pro- 
ut fupra in priacipali condultonedidum fuit: tame 
in calu noftro cum fubltitutus fir vnus cx libcris tefta 
tons,altcrfilius nudf perfona, quxcxvcrilimilime- 
te fubfhtutu cxcludat, vt probatur in d.$.cum ua. vbi 
habctur , q> nepos ex fratrc no cxclucht dicco cafu ne- 
pocem ex alio iracre fublhcutum: quia cu no cflcc nc- 
pos proximior ceftatori , fcd in pari gradu cii ncpote 
tublbcuu, nonpotcitdiri pcrtbna, quxcx vcniimili 
mentc cxdudat fubfticucu, & (ic lecundum Do&orcs 
ibi ad boc vr pcrfona, qui fupercft ex vcrifimih mctc 
dciun&pomtcxcludcre fubfhcutii , clt ncccilc, q» (ic 
proximior, nec eil latis , q» (it in pan gradu cii lublb- 
tuto, fcdfihus fubltitucus incalu no(bo eltin pari 
gradu cum altcro filio impubac: crgo altcr filius iin- 
pubes no elt porlona, qux cx vcrilimili mcnte tellaco 
hs fubfticucum cxcludaL&ica cu hacdcdarationc cft 
percranlcundum.licct cotrarium rcncant Pau. dc Ca- 
ftroin d. I.penul. col. i.vaii.vlrim6quxrirur,Sod.in 
<L$ cum ita, & Bertran.in con(i.8 7-coLpcnuLvcrf fcd 
quia, voL l.in antiquis . Ncc obftat Lcum acuriffimi. 
Cdc hdcicom. & Lcum auus. rT.dc condi c. & demon. 
vbi ncpos cx prxfumpu mcntc cxdudit patruu fub- 
ftitutum, & uc tihu tcitatoris co proximiorem, qtiia 
dicia mra loquii.itur rcipcCtu porcionis fui pacris, in 
cuius pcrfona dch cj t co ndi ci n, non au tcm 1 n pcrlona 
aliorum cohxrcrium . Ncc obllat ratio conferuanda- 
rumlcgirimarumhxrcdit.itum,qiuafratcrvcrinque 
coniunctus habcc duo vincula pro fc, fcilicct ms Icgi- 
timaru hxrrdiutu , &ius fubititucionis: crgo dcbcc 
fupcrarcfratrcfupcr(iice,q,habcc triiius lcgitimaru 
hxrediutu in partc fratns luplticis, nam duo vincula 
funt vno fortiora.Auth. dcconfang.& vtcrinjnpnn. 

1 o Tcrtio dcdaratur non procedcrc, f quando luper. 
ftcs (ic rclcgarus.vel religione profeilus.intdligas hac 
dcclararioncm, quado lupcritcs cft effectus maior t & 
tam ipfcquam monaftcrium litnt lucceifionum inca 
paces.& racio cft, quia ccllat racio confcruanda* lcgi- 
rimxfuccdfionis.cuin tahs fupcrftcs habcatur pro 
morruo.L).$.quidam tiliumif.dc conrratabuLiucon 
dud1cR1paind.Sxum1taanu1n.1a4. 
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Quartb& vlcimbali/somiiGsdcdararur noproce 
1 1 dcrc,Tqnhlijsin(h'[urtsinreb.cemsfuicfubibtutus 
cxtrancus,& vniucrlalitcr hrrcs infbtutus.na nincd 
tcromorcuoin pupillari ecate admitnf lubltitutus. 
iu tradic Ang.in coL i o i . qui mouctur, quia tcftator 
magis pra:dilcxic extrancu.ipfura vniucriaiirer hxre- 
dc infhtuendo, & ideo no crcdimr voluitle cofcruare 
iuslcgitimariihrrcdiuru incer filios, pro quo facic 
Lj.Cdc impub& alijs fublb Con tra hanc dcdarario- 
nc tcnct Arcin Lquida tcfto. ff.dc vulg. & pupiLSoci. 
ind $.cuica,&ibi Ripa, nu.i i j.& inihi ec videtur du 
biaibcu Angchconclulio hacrationc Tcltatorlicet 
prcdilcveritfubftitutu in hxrcditatc iptius teftatoris, 
no th cum in hxrediuce fratris prxdilcxit , cii rcfpc- 
Ctu lplorii ccnfeatur voluillc conlcruarc ius lcgicima 
ru lu-tcdiutu: nam ln diChs rcbus certis cos prxdile- 
xit: indubio.n.tcftatorccfctur fccillepro filio co mo 
dotdlamcncum, quoipicpupilhis facturusfuiilcr.li 
xutem tcftidi habui(Tct,vc probatur in l.i.& in LLu- 
cius. ffdcvulg.&pupilLfcdpupillus non cxduiillct 
proptcr cxtrancu fratrcm. criro iu vcrilimilitcr con- 
cludcndumcftpatrcnon cxduiiilefeu cxcludcrevo- 
luillcluperlhrcm fratrem ab hxrcdiratcaitctius fra- 
tris prxmortui proptcr cxrraneum fubll itutum, 

luxufupradida quxrcndumeftdc duobus.&pri 
mo lupra vifum fuit, quid lic , quado condirio euaiit 
in peribna primi hxredis infbtuti: nunc vidcndu elt, 
quid lit quando conditio eucnit in perfona vlrimi. Sc 
cundo vidcndum cft,qux nam ilt pcrlbna, qux cx vc- 
rifimili mente tcftatoris fub(hturum exdudat? 

1 1 Circa pnmum condudimr,tq> qn primus decef- 
iir pubcsiinclibcris&alterimpubcs, tucadmitricar 
fubihcutus ad fucccffione fecundi, ex quo mnc no dr 
cxtarcperfona, quxfubflitutu exdudatcx prxfum- 
pta mentc tcftatoris, Alcx.Iac.BaLSaly.Pau.de Caftro, 
Fulgof&Cur.iunJnd.Lpcn.C.dcimpub.&aliisfub- 
ftit. Alex. Ripa & alij comuniterin d.$. cum iu, Alcx. 
in conf 1 o 1 .coLi.vcrf (cxtb & v!timb.vol.4.& Corn. 
in confl 1 8 }. col.fi. verf ire fi vnus, vol.;.&mouenmr 
iili pcr ccx. in d. )'.cum ita.na ibi vti fubftimtus fuir in 
toto ad cauiam rcciprocc, (ic in qonc noftra fuit <ub- 
fticutus vltimo trnadcaufam cofcruadaru lcgitima- 
rum hcrediucu.Itcm vci lbi fubftitutus habcrct totu, 
fi ctlct locus rcviprocxrita m quxftione noltra fubfti 
mtus habcrec tocnm, li eilct locus lcgitimx fucccffio- 
ni.ltctn ibi Cbudiafublhtuca nopoccratcofequi to- 
tum, mfiportio prunipcrucnillctad(ccundu:atin 
quxftiuncnolha lublhtucus potcd habcrctotii , etia 
y portio primi nopcrucncritadfccundu, vtfiambo 
iimul motiantur.Lquiduos.ffdevulg.&pupiLfublti. 
Vndc li in ditto tcxtu Qaudia (ublhtuu debethabc 
rc parccm , unto magis partl dcbct haberc fublhtu- 
tus in quxlhonc nolha.Corroboratur hxc ratioma fi 
fubihcutusadmitciturin portioneprimi, fi fupcrftcs 
rcpudict,vt iiipra dichi fiut : tanto magis admitti de* 
bct in porcionc vltimi.fi alius pubcs mormus fit. 

1 3 Hcccondu(iuproccdit,tquandopcr vcrbafim. 
plicia fuit factauibfbturio, quiatunc fubftitutus m 
tocunt vuic-cur fub(htutus,cum vltimo (ubliitutttf 
ccntcatur, & lic rcciprocafiibftitutio intcr infhtutos 
hn-ta cenictur: fcd quandoper nomina collcchua, 
tunc Socin. in ihcto i. curo iu contrarium tcnct, & 
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«goconcurrcrcm cum opinionc Socini : nam fubfti- 
tntioconditionalis, ficut&quxlibctcoditionalis di- 
fpoficio, non poc fortiridfctnim.niii dcmum condi- 
lionc iniplcta-l.ccdcrcdicm.rKde vcrb.lignifLhxc ve 
ditio.in prin. ffdccontrahcn.emprio.&debct imple 
ri condifio fpccialitcr,& in forma llla.qux cfta rcfta- 
torc prolata.l.Mcuius,& Lqui hxrcdi.in prin. rfdc co 
dic.& dcmonft. ied in cafu nol tro ftibftiturio fiut con 
ditionalis,vt puta, li Ti tius & Scius in pupillari xtttc 
dcccflcrint.lcit liamboin pupillariartatcrnoriantur. 
crgo conditio dr adimplcca,li ambo dcccilcrinr.ergo 
fi vnus dcccflic impubcs, & alccr pubcs, dcficic condi- 
tio:crgo fubflirutus admicci no dcbcr. Ncc obftac tcx 
tusin d.$.cum ua.quia hic tcxtus rcpugnat iurts rcgu 
lis,qux volunr.vcrbis cllc infcruicndurti. Lj.Ji.fi is,qui 
nauc. ff. dc cxcrcitor. & vtiiji li iftc tcxtus non rcpcri- 
retur, infpcfla vci boium proprietatccocrarium cllcr 
diccndum:cft tn fcruandadusdifpofitioctia ii dura 
vidcatur.Lprofpcxit.fi qui&aquib. cft bcncvcrum 
g,cftdecifiofingularis,&idcovti vcrbis rcpugnans 
ftridiflimecft intdligcndaincafu tm, in quoioqui- 
tur,vd in cafu fimili , ficut didmus in ftatuto cxorbi- 
tanti a rcgulis iuris cois,quodfciliccr ftricrc & in pro 
prijs terminisintclligidcbcr, vt vcrbafonanr, vt mi- 
nus iuscoe lxdat , & minus i rcgulis prxdi&is recc- 
dar, arg.l.pracipimus.C deappdlat.tradunt Docro- 
rcs in Llcrui vcftri. Cdc noxaL lcd tex. in d.f.cum ira. 
1 4 loquitur , f quando fubftitucio fiiit faciain coca hx- 
rcdicaccin quodccifioilla fundatur,&exquo volun- 
tas ccftantis colligicur vt ibi patct , Qua to^um luhc- 
rc voluit, & c.iunciis vcrbis vltimc fubftirutionis ibi, 
Omnem hxrcditatcm ad ncptcm Claudiam vcnire 
voluir.&c.crgo ille tcxtus non proccdir,niii qn in to- 
ta hxrcdiratc riiir facla fubfticucio. & hincibidicun t 
Ang.Pau.de Calrro &alij magiscommunircr.q» fi vl- 
tima fiibfticucio nonfuiflct faciainrotahxrcdirate, 
fcd alitcr.pura in portione vltimi dccedentis, dectfio 
iila non proccdcrcr.fcd in tali fublluurionc verirican 
darcquirereturcodicionc implcri in pcrfona vmul- 
quc,quia tuncccflarettatioibiallegaca, &itandiim 
cflctcocafuproprictati llloru vcrborum collcciiuo- 
rum.fi vtcrq; dcccflcritfinc fihjs, qux cft,vt rcqutrat 
vtrunq; lic dcccdcrc , & ita cft concludcndum, prout 
tradit Manan.Soci.iu.inconf 4 i.&in conf rp.voL^. 
&nota,qu6dquando copulatiue cftfadfa pupilLiris 
fublfarutioduobus impubcribus: tuncfi nolupcrdt 
perfona,quxcxvcrifimilimcntc tcftatoris fubftitu- 
tumcxcIudat,fubftitutusadmitatur.I.pen.C.deim- 
pub. &alijs fiibft. quod procedit, qn fublbturusfuit 
in tota hxrediutc fubftitutus , alias fecus cft, vt pro- 
baturind. fcum ita.&iftaeft magiscommunisopi- 
nio,vttraduntin diciis lods Dociorcs. 
1 f Quandof per vcrba fimpliciacft faCta fubftitutio, 
tuncad portioncm vltimi no admitcicur fubftitutus, 
qfi pubes mortuus fuit cu filijs, BarAlcx. Ripa & ah j 
coicer in d-fcu itaA rario cft, quia qn tcftator intcr- 
rogarus, fi certuscafus contigifter,veriiimilircr ccrtii 
^drndiflcr, illud oino actendi 8t fcruari dcbct.ct q> il 
lud non rcpcriatur exprdliim pcr ipfum tcftatorc, vt 
cft gl.fingularis in Lule padu. ffi.ff.dcpacT fcd ii te- 
ftator in hoc cafuinterrogatnsniiuct.vcrifimihter 
rcfpondiflctconditionc dcfeCttTuiflc ad cxclulione 
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fubftimti propterfuperexiftcnriafllioru, fiTij puberis 
hxrcdts inftiruri : ergo id attcndi & icruari dcbet. & 
notaq» hoc procedit ctiam qn moricccimpubereeft 
viuus altcr fra ccr pubcs cfl'ec'nis.& rario eft, qaia fi n> 
lij prcdcfuncfi puberisexciuduntfubibtutu, multo 
magis ipfum excludcfcdcbct ipicpubcs fratcrimpu 
bcris mortui & pf fiiioru cii adlir perfona,q cx vcr ni- 
mili mcnte tcftatoris fubftitutu cxcludat,iax.dlpcn. 
Circalccundu omilladifputatione condudcndu 
1 6" cft,fq> illadf pcrfona.qux cx vcrifimili mctc tcftato- 
ris fubtlitutu cxcludicqucorcfcrturfubftitucoinfuc 
cdlione illius , cui fa&a clrTubllirurio , ita condudit 
GuiLdc Cun.in d.l.pcn.& idcm tencnt Cornan conC 
93.inconl.1S6.incc.nf 101.incof1z9.in conf 176. 
voL3.inconli.z8 j.incof 1 j.inconf 1 z 4.111 col. 1 58. 
voii.in cof 1 1 6 . & in cof 15)8. \0I.4. Boiog.in addit. 
ad 1 < a n.i !c Ana. ln con li.6 6~.Alcx.iii confi. 1 o 1 .vul.4. 
Aymo.inconfi.io9.&Rjpaind.$.cum ita, vbihanc 
cflc conimuncm opinioncm allcnt. 
17 Scd iuxta hanccoclufioncdubitatur, fan ifla pcr- 
fona , qux in fuccdfionc lubliitutu cxcludit, ncceflc 
cftq» litdc libcrtstcftaroris?&in hocdubioduxliinc 
principalesDotfforu opinioncs,&primacftq> iltapio 
na necclfc cft quod lit dc libcris . qua opi nione tcnet 
Bar.in d $.cu ica,&ibi Alex.Soci.&Rip.i,nu.i f t.qui 
hanc ellc c6e opinionc anSrmac.candc opinionem lo 
quun tur Bal(LSaIy.& Corn.in d.Lpcn.C de impub.& 
alijs fubft.Pau.de Caft. in Lli parcr.rT.de vulgA'pupiL 
Ruin.inconf.i 14.V0L j.GuidoPapxinconf 1 1S.& 
in conf 1 1 6. Alcx.in conf.3 8.voI.j. & in cof. 1 1 .voL j. 
Soci.in conf 94. voL 4-Bcrtran.qui dicit cocm in con 
lil.6.voLz.in nouis, &in conf z8 z.vol. j.in nouis,& 
Parif in conf 4 i.in conf 44. voLi.& in cof. 3 p. voL } . 
&mouenturi(b' Dotftorcspcr I.pcn. Cdcimpub.& 
ali}s fiibft.acctquiadicb prcfumptiocft fundatain 
prxfiimptionc.dc qua in Lcu acutiflimi.C.de fideicd. 
cu limilib.quxnomiliratnili cxiftenribiisddccnde- 
tibus.&ideo fifilitts grauatus pcr fidcicommillum 
dcccditcum libcris,qui iuntdcdclccndcntibus tcfta- 
toris non habct locum reftitutio fiddcomtniin, q» 
fccuscft, fi rraniucrialis tcflatoris inflitutus& roga- 
tus fit vt altcri pcr fidcicomilliim rcftiruar , quia non 
intclligitur grauatus li dcccdat finc libcris,gL& Cyn. 
in Lgencrahtcr.$.cii atit.Cdc inlfic& fubft. fub c6di- 
tioncfacris, Ang.&lmolapoftgLinl.cxfacn].$.fiaj9 
rogatus. ff ad Trcb. Io.dc Imoin ccii auus. ff.decod. 
& demon.Alcx.in conf 3 S.vol. j.nu. i.& in conC 1 00. 
lik7.S0ci.in conf 9 4.nu.i i.vol.4.Iaco.deArcna,lac 
de Ra.Per.Albcr.Iaf & Do&.in d.J.cum aure, Dcci.in 
cof fi9.c0l.fi.vbi dicir ifta cllc cocm opin ionc.Corn. 
inconf. 1 97.voL3.Sod.in d.l.cumauus, &Bercran.in 
c6li.(5.col.pcn. voLj.& rano cft, quia difpolicio d.Lcu 
acutilIimi,&fimiliu,cftexorbicjsaiurcc6i,na deiu- 
re communi cft vtrogatusrcfticucrchxrcdicaccpoft 
morrcm dcbcac liuc liberos fuiccpcrir,iiuc no, vt ap- 
parct criam boctiKih cxtrancis, vr pcr Do£L ind.Lcu 
auus.vndcin filio eftfpccialc, contra rcgulasiuris,ex 
decifione Papx , fcilicet quod fubintclligatur condi- 
tio, ii fine liberis dcccllcrir, vt in d.LL& quod ca dilpo 
fitio fit exot bitans, conduditIoan.dc Imola in Lfiuo 
prxrcriro. ff.de iniufto, rupro teftam.& rcfcrt And. 
Barbat. in d. 1. cum acutiftlnu , & Socin. in d. L cum 

auus, 
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auus , & fequun tur Docho. communiter . Cum crgo 
d.Llit cxorbi tans a iurc communi, no clt trahenda ad 
alioscafus: immocftreftringcnda, niliquatenusrc- 
pcriatur extetiia. l.quod vcro, &l.in his . (Ldclegi.Lii 
vcro . $. dc viro , vbi Doch ff. foluto matrim. & Doch 
inauth.quasac~tiones.C. dc facrofanc. ccdef Cum 
ergo luquar 1 1 r in dcfccndcntibus , non ci t trahcnda 
a d traniuerialcs . 

Sccundacitopinio,quod idclit, licctpcrfona qux 
cxcludit fublhtutum, nonlitdc libcris, lcddctranf- 
ucrfahbus, dummodo luccederepoflit cohircdi fuo. 
&hxcfuiropiniolmolx ind.l.hxrcdcs mci .$. cuin 
ita, quem fcquutt lunt Uarb.in conf j f. Dcc.in l.pcn. 
C.dcimpub.&alijsfublht.Cornjnconf 3 1. incon- 
fil.97.voL*. in coni.i j.voL 1. inconf 119. vol.3. &in 
conf 1 59.V0I.4. Soci.inconf.8t».col.pcn.vol.5.&Go- 
zacLin conf.64.in veriic.quint6 adduco. & Imola mo 
ucttir pcr rex.in Lquamuis . Cde impub. & alijs fubfh 
&dicitqu6d fublhtutiovulgarisfachi duobusinfti- 
tutis non habcr ctfcchim,niii vrroq; rcpudiantc, non 
autcm repudiantc tantum vno,cu luperelr aliuscohc; 
res,cui potcft qu.vri uts acct efccdi ex prxlumpta tnc- 
te tcfhuoris, pcrd-Lquamuis, cum glof. f»m vaum in- 
tellcchim. Verum huicrationircfpondetur, q>argm 
procedit in perfona fuperllire, qux ex di fpoii tionc tc- 
ftatoris vocabatur ad partem cohxredis vacltem per 
ius accrcfccndi, quxappcUaturquxdam tacita fubtti 
tutio a teftatore facha.Lli Tirio, & M$ uio.$.Iuiionus . 
lf.dclcg.1. fed in propofiraquxftioncnoftrailti, qui 
ab intclfato poflunt luccedcre,non voc.intur cx difpo 
(itione teftatoris, quia non fucrunt inftiruti, nccfub- 
ftttuti: crgo non dcbent excludere fubftitumm , qui» 
non proccdit tndefcendentibus, in quibus adeit prx- 
fumptatcftatoris voluntas. d.Lcumacutiilimi .fcd cx 
conhderationelmolx.nota quod in coniundtis , in 
quibuslocum habctiusaccrefcendi, bcnefitcxclulio 
iubltiruri.criam ii non fimus in deicendentibus,quia 
tuncdicitur adelfc perfona qux ex vcriiimili mcnte 
tcfhuorisfubftirutumcxcludit, Doctores ind-Lcum 
ua . Corn. qui dicit iitam elle cdmuncm opinionem 
inconf.9$.num.9.vol.j. Maria.Soc.iun.inconf. 1 50. 
circafin.voLi.Cur.iun.inl.pen. Cdeimpub. cValiis 
fubftit. Bar.in Lcodicillis,in primaoppourione.ff.dc 
vfufruchi legaro . Vcrum animaducrtcdum cft,qu6d 
hcc concluiio prcrerquam in dcfcendenribus non cft 
vcra: quiaaut volunt illi vcnirccx iurcaccrc(ccndi,& 
no pofiiint, quia fubftiturus vincit vcnictc iure accre- 
fcendi.Bar.in Lre coniunch. ff.dc leg. 3 . & eft commu- 
nisopioio.autvoluntvcnirc tanquampcrfonx ma- 
gisprxdilcchrexvcrifimilimcnte tcftatoris, &ideo 
quod fublhtutum cxcludat , & hoc non poreft (ta- 
rc, quia ad hoc vt pcrfona cxprxfumpra tcfhuoris 
mentccxcludat fubftirurum, cfl ncceflequod firdeli 
bcris, prout eft verior opinio . & inductioni diche le- 
gis,quamuis refpondcas aiijs modis, prout rcfpondic 
Alcx.in conf 3 S.voL j.fub num.3 .vfqucad num.4. 

Ex prxdictis apparct vcriffimam cfie opinioncpri- 
mtm&<.ummancm, cxquaopinionefequitur, non 
eilc vcram illationem Imole.dum diccbat quod (i tc. 
fhuorinltirutis viro & vxore, & poft corum mortcm 
fubfHruat Caium , vno coniugum prxmortuo no ad- 
nutuwrfublUtutuscocafu, quoadinuiccmab inte- 



ftato eilcnr fuccelliiri vir & vxor.qnod eft pofr omnes 
agnatos & cognaros . & liccr rcncn tcs opinione Imo- 
Ix hanc etiam fequanr ur opinionem, ramcn hrc opi- 
niononcll vcra, prout confidcrat R.ip inrL$.cum 
ita, (ubnum.i ,* 1. in vcrfic.cxqiioinferrur. 

Conclufum fuir illam dici perfonam , qux cx veri- 
limili mcnrcfubftitutumexcludit, quxcftdclibcris. 
hxc con cl u lioproccdi t pri mo, d il modo perfona qu x 
eft de liberis,(it iimilitcr cnm alijs inflirura.alioquin 
exprxfumpra mcntc non cxcludcrctur fubiritunis. 
Itcm & fccundo proccdit, dummodoad cum fucccf- 
(iodeuoluatur, alioquin non cxcluditur fubflitutus. 
18 f 1'rima dcdaratio approbarur a Paulo dcCallroin 
d.$.cuitiita,inlcchura Bononicnli.dum dicir.oporrc- 
rcquodcxdudcs fit de numcro inlrirurorum. & hinc 
infcrt ir,qtiodlibcri vnius cx inlfinitis prxdefuncli 
non funttales, quiexprxfumpramcntcfubftitutum 
exdudat, prout in tcrminis cofuluirBol. in conilf j j. 
fadtum ralccft,quidam nomine, vol.j.qui Baldus mo 
ucturpcrrcx. ind.$. cumira. &licct tcx. loquatur in 
Claudta ncpte, tamen idcm'diccndum cit fi loquerc- 
mur in exrranco.& rario cft.quia nepotcs cx fiho prc- 
mortuo non fuccedunt patruo ex iudicio aui, idco no 
funt talcs,qui cxprcfumpra mcnrc fubifitutum cxdu 
dant.huic textui rcfpodctur quod ideo e!h quia Clau 
dia erat nepris, &in pari gradti cum filijs prcdcfundti 
fratris, &cumteftarorvolucrit totumad eivenirc, 
ideoexmente admittirur ad parrem: fedfiClaudia 
fuilletextraneavdininferiorigradu, vriq; ad ilhm 
fubftirutionem non fuillet admiila proprer ncpotes 
cafilioprxmortuo.quiexvcrifimilimcntc fubftiru- 
tum cxdudunt , vt probarur cx legc, cum acutiffimi . 
Cdc fidcicommiiLnon cnim prcfumirur.tcftatorcm 
voluillc cxtrancum fux foboli prxfcrrc. d.l.cum acu- 
tifiimi,quodd.$.cum ita, non proccdcrct, fi Claudia 
fuiflctextranca vciininfcriorigradu, voluntibi Bar. 
& ali; Docfcorcs communirer. & hinccfi quod Ripa 
ibi.num.i jj.difccditabliacBaldiopinionc: &nora 
qu6dBal.inconfi7 t.lib.3. concurrircumopinione 
Bartoli &communi, quando liberi hxredis infliniti 
prxmorrui fucrunt in conditionepofiti, quia tcfta- 
tor poncndo bbcros in conditionc.cenfcrur habuillc 
mentcadillos.LLucius, &ibi Dociorcs. fTdcharrcd. 
inftit. & in hoccafu loquitur eriam Corneus in con- 
fil. 1 8 $ .& in conf $ } o.lib.j.in cof. 1 3 8.1ib. 1. & in con 
fil. aj>8. lib.4. fcdquandononfucruntinconditionc 
pofiti, tunc fubftitutum cx vcrilimili mcnte tcfbtoris 
non cxcludunt, cum ex iudicio aui non fucccdant,Ri 
pa m d.$. cum ita , num. 1 3 3 . & in hoc cafu difccdit a 
Baldiopinione, quiaelf conrraalreram communcm 
conclufionem, qux habcr,qu6d in mareriapupillaris 
fubftitutionisjibcrialtcriusdcfundlipubcriscxdu- 
dunt fubftitutum pupillarem, ctiam (i Iibcri non fint 
in condirionc pofiri, Bart^Alcx.& alij communitcr in 
d.$.cum itx & non mirum,quia fi tcftatorcogitalTct 
hunccafum cucturum, verifimilitcritadifporuiller, 
crgo habcridcbct pro difpofho.l.tdc padum, in finc. 
ff.dc pactis. & hinccdquod fiiij prxdefuncii hxrcdis 
inftituti, quando fumus in defcendentibus, dicuntur 
exprxfumpta&vcrilimilitdfatoris mcnrc fuhftitu- 
tum exdudcrc.ctiam fi non fint in conditionc politi, 
arg.dlcumacutilTimi, &l.cumauus. ff.de condit.& 
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dcmonft. namtaciccfcroper in condicione pofitidi- 
ipcuntur. Hoctquodcondufum fuitcontrafialdum, 
procedit in hbcris hxrcdis inAituti prxdcfuncii.quia 
cumteftarorprardilcxeric eius. hlium, vidcturctiam 
tacite cx prxlumpra& vcrilimih mcnte prardilcxiilc 
cius ncpoccs, & cacircin conditionc pufuiilc.dl.cum 
acutiiTimi.quodnonproccditin fihjs nouinltitutis, 
cum talicaiupra:tumatur,cc<t.uorcrn poiiuslubltitu 
tumquamhliumnoninJtitutum prxdilcxillc. quod 
patcr, quia ficut tcllator voluit eucnicntc cunditionc 
inperfuna omuium fubititumm admicti rxdulisli- 
bcnsnon inftitutis, cadcratiunediccndum dtquod 
volucrirlubftitutumadrnicti exittcntc conditioncin 
pcrfona vnius. & ldco Paulus dc Caltro bcncdixit;& 
cum co cgo concurro, & R ipa (i rccte eius verba con- 
ftdcrentur, ab hac opiniooc uon difccdic. 
20 Hxcconclutiu fproccditctiamncum hbcris ad- 
miAtahccxtranca pcrfona, nam liberipropccr cxcra» 
ncum non admittunt priuilcgiu, & idco (ubltitutiim 
cxdudunc, cu fratcr fupcrlics fir pcrfona quar cx prx- 
fumpramcntcfubllitutura cxdudat rationc cpnfcr- 
uandarumlcgitimarumhzraiitatum, quxratio mi- 
litacctiamquodfitadmixta extranca pcrfona. fcdin 
haccondulione animaducrtcnduin e(t , an quando 
cxrraneus vnacuin frarrefupcrtticc admittitur ad hx 
rcditatcmfratris pixdcfunciifubflimrus oxludatur 
jn totum an folumpropartc frarris fupcrltiris. 5 Ripa, 
ind.$.cumita,num.i $44 vulcquodfuDliicucusinto- 
tum cxcludatur . qui mouemr pcr tcx. in l.j. «j.ii ll c ti- 
Iius.rlldecuniungcn.cum emandp.libcr. vbi cmanci- 

Jiarus patruus conrcrt cmacipato ncpoti proptcr per- 
bnam fratris in potdlacc, ita in argumcntum cxtra- 
ncus proptcr libcros cxcludu fubltitutum . Huic tcx- 
tui rcfpondeo,quod nepoti emancipatu patruus con- 
fcrt proptcrfratrcmfuuminpotcJtarerctcium.quta 
ambo vnam perfonam rcprctcntant.I.li ncpotcs.ff.de 
collat.bonor. qux rario ccflac in calii noltro : quia li- 
rctcxtrancus&iupcrftesfuius rciiaroris pcrforu rc- 
pr.Ticntcnr, tamcnquilibec ipforum proparrclua,& 
idcoquod introducium cit fauore hbcrorum, non 
gaudct cxtrancus proptcrlibcros,vtprobaturin l.fin. 
C.famil.crcilc&in LhacconfulciiTima. J.cximpcrfe- 
cto . C. dc teltam. & ranto magis proccdit in cafu no- 
(tro cum fit diucrla ratio, quia quod cxcludatur fub- 
ititutus a fratre pr.tmorruo cft cx prxfumpca tcltato 
ris mcntccum non prxfumacur, tcltatorcm voluitlc 
cxtrancu prxfcrri fux foboli,& fic ex prxfumpta mc- 
tc fratcr cxdudi t fubltitutu ratione confcruandarum 
legirimarum hxreditatum . qux ratiuccll.it inexrra- 
nco,aimipfcnon fitprrlonaqu^cxvcrifirnili mcnte 
fubltitutum cxclud.tr, proutiupraconclufum fuit.& 
ideoltanrcdiuerlitare rarionis non pocctt diciquod 
pro partc cxtrinci ctii fubltitutuscxcludatur.& ideo. 
cgodifccdoablucRip^opinionc&concurro in ilTA 
quodpropartc cxtranci fiibftitutus non excludatur. 
proquaopinionefacic quodconcludit Bart. in I.Ti- 
tia cum tdtamcnto . $. tin. in vcrfic. ponc quod tclla- 
tor.fTdelcgac.i. 
Xt Sccundatprincipilis dcdararioapprobaruraBal 
do in l.pen. col.fin. verficquid crgo in calu. Cdc im- 
pub. & ali ijs lubflit. & ibi iianc dcdarationcm fcqui- 
tur ctuin Paulus dc Ctftro, coliin. verficfcd quid li 
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difccilit. vcrum ad maiorc huius rei diluddationem 
cx mentcDottorum duo lunt conlidcranch c.ilus , & 
primusclt,quandofublHcutio facta fuitduobus vel 
pluribus fine nominccoilecliuo : nam tunc vt qms cz 
verifimili mcnte fubftituru cxcludar,elt ncccllcquod 
ad cum fucccllio deuoluatur. Alcx.in conf. pi.vcrfic 
ncc ctiam obttat, vol, t. Pau.dcCulhin l.Liicius.$.Cv 
io,col.).vcrlic&ficillc$.f£ad TrcbcL &in f.cum ita» 
col. i . vcrlicli vcro non dlcnc lal. Alcx.& Corn.in d.L 
pen.&dT communis opinio,vt tradit Socin conf.94. 
fub num. 1 4. voL 4.1)11.1 probatur hacrationc, Subltt- 
tutus non adini tti tur , q uando adclt peiiona cx vcri- 
fimili mcutc tcltatoris qux iplum cxaudir, quia tcita 
torprxlumitur intcrcosconfcruaJlc ius legitime. luc 
ccluonis,quxraciocciIatquuido non potclt fucccde 
rc, nam tunc non potdt prarliuni , quod vno tnortuQ 
volueritcolcruarctclcacorintcrcos itis lcgitimx luc- 
ccdionisabinteitato, &idcoadmittitur lubhitutus, 
cum ccllantc rationcccllarc dcbcat ctiam diipolirio . 
ccum ccllante, dc appcL 

Sccunduscaiuscit,quando fubltitutio fadta fuic 
duobus vcl pluribus fub nominc cullc^tJuo: &m hoc 
cafuidcc6cluditur.Iafind.Lpcn. &ibi AJoc&Corn. 
laf inconf. 41. voLj. Ruin. in cunf.8 f. vol.i. Alex. in 
conl. 1 rt7.col.2.vcrf.quinto quia,voL y . & in coL 101. 
Col.i.vcriic c>.&vlt.voluin.4. laf.in L i.col.i.vcrli.tcr- 
tiu limica.C.de impub. & aiiis iublt. Ripain d$.cum 
jta,nu.i40. &Corn.inconf.) i.voL). & ratio cit.quia 
fubfticutio pupillaris icu fidcicommiilaria faCtafub 
nominccoUcctiuorcfoluicurin lingularicaccs, quan- 
do non adcft pcrfona, qux cx vcrilimili mcntc fublli- 
tutum cxchidat.d.l.pen.&ibi Dodorc$communitcr> 
& pt obatur in l.gcneralucr , in princ Cdc 1 ni h 1 u r.& 
fubAitut.fub condicfac & in l.ti is, qui duccta j.itcm 
fi pacer. & ibi pundcrac Barcrlidc rcb.dub. Icd in cafu 
noltro non adclt ilta peribna , cum non pofllt fucce- 
dcrc fratri prcmurtuo , ergo fubllitutio in fuas fingu 
luitatcs rc(oluitur,& fic iublUcutus admittitur.& 
Juucinfcrtur, quod li pcrlbna, quxab intcAato fuc- 
ccdcrc pollct.iuillct per itatutum cxdula»itaqu6d ad 
iuccciliuncm non admitccrctur. tunc fubAitutus fuc 
ccdcrct & nun cxdudcrctur. Bai.Ang.Raph.Cum.ui. 
Alcx.&P.iu.dcCalt.iu d.$ cum ita, Corn.inc6Ci85. 
& i n conl. 1 o 1. vol. ; .vbi dici t hac opinione dlc com> 
munem,Socincun(! f i.vol.4.&Bcrtran.uiConL87. 
voI.x.& Corn.conf xS $.vol.j. 

11 Hxcillatio dcdaratur non proccdere,tquando 
pcrtona pcr itatutum cxcluiaclt coniundtacum illo , 
qui dccciTit.quia tunc fubftitutusexduditur, cxquo 
tcttatornonobftantc ftatuto cenfctur voluiflccon- 
fcruarc ius accrelccndi . ita tradic Corn. in conf 198. 
col.pcn.volum.4. 

if Sccundudcdararurnon proccdcrc, tquandopcr 
Aatutum non excludcrctur in tutum , f«rd pro partc, 
nam tunclubftuutuscxdudcrctur. Rui.inconlli fp. 
num.p. vcrficnonobltat, vulura. 1. &Corn. incon- 
fd.i8i. vohim.j. 1 

*4 Supradicbm illationcm nota cx co, t tjuia pcrto- 
naqux cxciuditur a llatutu no cxdudit fubftiturum , 
quia tcltaturindubioccnfccur fc vcllc conrbnnare 
cum difpofitioncftatutorum. &idco nothciturper- 
ibua , qux cx prxf umpta mcutc a cducQrc diligatux 
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^fubftirariexclufioncm.&inhoccafu non prxfu- 
rairar, reftatorcm vcllcfilio fuo moricnri fucccderc 
eos, quiabintdbtofilio fuiflcnt fuccclfuri , fcd cos 
quiabintdbtocxforma ftatutiipli tcftatori fucccf- 
furifuillcnr.&fictelraror rcfpcdu fux fucccfTionis 
prxfumicurvoluiffcadinttticaspcrfonas, quxab in- 
leftato ex fbniu Itaruri vocarcntur, &id ndetcora- 
miflb cfle loann vcl nc , fccundum quod pcrfonx mli 
tcftaton ab intcftato fucccdcrent, vd ne. & ita intclli- 
giturBartolidocriinaind.$.cumita,proutdcclarane 
Ale.i.m conf. i oo.lib.7.0: in conf. 1 j.in fi.lib.4.Corn. 
inConf.c5i.voLi. SociaHConf.<75.vol.+.incon(. 149. 
vol 1. & in conf. 3 3 . voL 4. & Marian.Soc.iun.in con- 
fil.168.num.70. volum.i. 

Quoddidum fuit,llibftirutumexcludi,quando fu 
pcrcftpcrfona, qux ex vcritinulimcntcfublhruturri 
c cxduciit, dubitatur , f an locum habcat quando (ub- 
ftitutacft pia caaCi . in quo dubio dux fu n t principa- 
lcs Do&orum opinioncs, & primacft qubd fubftitu- 
tapiacaufa.admittatur ad fuccctiioncin vnius tatum 
dctccndcntis implcta conditionc, quamuis fupcrfit 
perfona, quxcx vcriiimUi mcnte fubtficutumexclu* 
dit. qtum opiniooem tcncnt BaLin c.fi patcr, col. 1 S. 
tcrfquarrodcvno pro dcd.irarionctcxtus,dc tcftara, 
in 6. Alex.in conf. 3 8.volumj. &in conf.9 l.nura. 1 1 . 
vol. 3 .Ruin.in conf.98.nu. i 5 . voLi. Bertran.in confi; 
6. vcrlic.prxcerea eft hic animaduertcndum.voLi. in 
nouis, Curt.iun. inapoftillisad Alcx. in d.$.cum ita, 
Soci.in d.$.cum ita, col. 1 o. in finc, verfictcrrib limi- 
utut. & lafJicct non plenc firmct, in d l.pcn.col.pcn. 
verfic.vltra prxdida addc . Cdc impub.& alijs fubftv 

Et mouentur ifti ex duobus potilhmum , & primo 
per norata pcr Angelum in l.prcctbus.C.dc impub.& 
afijs fubft.vbi voluir, qubd licat tacirapupillaris fub- 
ftiiurio excludit matrcm pupilli , quando fubftitutus 
erat dc numcto filiorum tcftaroris , vt cft glolla noca- 
bilisind.l.prccibus. itactiamexcluditmatrcm pupil 
li, quando paupcrcs Chrifti crant fubftirati , quia vc- 
fimileeftquod tcftator prxdilexcrit animamfuam. 
l.uncimus.Cdciacrofan.ecdeCc.Cura infirmitas, dc 
pcrn.& remif.& propriam charitatcm prxtulcrit alie- 
nxlpubcs,curn ibi not.Gdcfcrui.&aqua, &iUud fc- 
qui uir Pau. dc Caftu in tLLprccibus . vbi dicit, d 1 c k.u n 
dccilioncm A ngcli ibi cflc perpetuo racnri tcnedam , 
& valdc notandam. Huicdodrinx AngcU rcfpondc- 
tur duobus modis,& primb Angclus loquitur.quan- 
dorcliitumfitadpiascaufas pro cxoncrarionc con^ 
fcicntix, &ctiara dicM Angclircftringit Arct.in con- 
fil. 1 j j.periculofum cft. &quiacotra Arerinum mul- 
ti tcnent, idco fccundb rcfpbdctur : nam illo cafu pia 
caufavultadmitri,fecundumrcgulas iuris commu- 
nis, fecundum quas in cxprcfta vulgari contincrur 
taci ta pupilLu is. I.iam hoc iure . fT.de vulg.& pupil. & 
mitcr non vult cxcludi pcr illam dc iurc fpcciab.quia 
crgo pia cauta nititur dc iurecornmum , & marcr de 
iurc Ipcciah , prxfcrtur piacaufa , arg.Leius roiliris.$. 
mititia millus.if.dc milit.tell am. Hxc rcfponfio mihi 
vi<lct ur, qtiod poflit de facili rctorqucri , hoc modo : 
iubltitutio pupillatis feu fidcicommiflaria vcrifica- 
tur,& locum habct vno cx pluribus inllituns line 
Lberisdcccdcntc.LLuxius.fCaio.fEadTrcbcl.&l.fi. 
$.filiuJf.dc lcg. i. & fic pu cauia pro (c habct ius cora- 



munc, fecundiHT'. qnod vnomortuo rcgularitcrad* 
niittitur fubll 1 tu'.us,& dclccdes liipcrftcs vcnit& vult 
admicticontravegul.i, crgoprxferridcbcrpiacaufa. 

Sccundb& vlrimb niouctur pcr idquod dicit Bar. 
in repct.Lj.Cdc lacrolan.tcclcf in antcpcn.col. in vet 
bo,citra 01 dincm. dum dici t prxfercndum cllc fauo- 
rcanimxfauorilibcroruit) . qux condulio compro- 
barur, quia quod fihus admittatur , cft cx pntllimpra 
teftatoris racntc : lcd tcltator maiorcm ccnfcturna- 
bcrc aficclionera ad annmm quam ad poftcros , argi 
L i.C.dr paci.&L prxlcs.Cdc lcruir.&aqua. crgo cu 
potior iit pnclumptiopropiacauia.iftacftadmirrcn- 
da . immo li eflctpar dilccho , ctiam cllcr prxfcrcnda 
pucauia,quiain paricaula aftcctionis, pra-rt-rri dc- 
bctpucauiafubitituta,vtcilcjfusin prnpoliro no- 
ftro in d.$.cum ita , & ibi notat Bart. I luic rationi re- 
fpondctur ncgando piamcau(.un prxfcrcndam clld 
nhjs: nam di(poiitio.Lcu auus.fl.dccond.&clcmonft. 
habct locum ctiam contra ccclcliam . Bald. & Pau. dc 
Caft.in l.cum acutiflimi.Cde fidcicom- loan.Pctrut. 
Ioanncs Baptifta Cacdalupus , & Corn. 111 l.gcncrali- 
ter. $.cum autem . Cdc mft.& fubft. Cuman.& Socii 
in d-Lcum auus.& eft communis opinicaqua ikjcftl 
rcccdcndum, prout tradit Rui.in conl. t 8 l.iub nu.8. 
vol.i. vndc iicu t prxfumprio,dcqua m d.lcum auus, 
locum habctcontrapiam cauiam,ita habct locu con- 
rracam.dicuL pcn.Cdcimpubcr.&alijsfubftir. 8t 
niultomagis.quiapropriaiignrficatio mboru hoe 
cafu cft contra ccclcfiam fubftitutam . & fadr rario , 
quia tcftatorpnetulit filios ecdefix , ergoconrinuat* 
affcctionc ccnfetut voluifleprafcncum ipfum fihu, 
quaomnesciuspoftcrirates: nam cum in inftitutio- 
nctcftatorfihos prxddcxcrit, videturintctionem tc-i 
ftatorisfuillc.cius hxrcditatcm inprimis dcucnirc 
ad filios.&ddnde ad ccdcliam,& licde volunrate te- 
ftatoris fihj prxfcrunrur pixcauLr fubftirut.r,adco 
qubdnon lolumpiacauianoneftin maiori affccho- 
ne, fcd ncqucin pari, cum filijs in quxftionenoftra.& 
liccr piacauiahibcar rcgulas iuris communis pro fe, 
umcnfiUns habcrctiam rcgulas iuris pro fe (und.i- 
tasintcftatorisprxfumpu voluntatc,qux volantac 
inquxftionenoftraapcrtillimc dcmonftratur, cum 
filiuminftitucrit, & idcodicitur magis rcftatondi- 
lc«frus.l.Publius.$.fi.fF.dccond &dcmonft. 

Sccundacftopiniofuperioricbtraria, qiibd filius 
fuperftcs fubftitutam piamcauum excludat: quam 
opinionem tencnt Anch.in conf 3 po.col.i. veriic.ad 
hoc dico. Corn.in conf 3 1 .vol.j.in conf 5 3 .& in con- 
fil. 1 7<».vohim. } .Barbat.in con(. c r .col.8.ver(ic.circa 
huncpafliim , vol.4. Ruin.in conf 1 8 1. col.fin.ver(i& 
itcm non obftat, vol.i. Pau.de Caft.inconf.8r>".coL 3. 
vcrli.(iipcr 3.vol.j.GuiLdcCun.&Fulgo.ind.Lpen.G 
dc impub. & ali js fubft. & in cafu ifto hxc opinio mi- 
hi vcnor ddctur.qux probarur hac ratione. fubftitu- 
tio dc piacaula fada,aut cft pupillaris , aut fiddcom- 
miflana:ii pupilbris.concipitur pcr vcrba pluralis nu 
mcTi,vtpurafifilijmdinpupillarixt.ucdcccl1crint: 
& pcr vcrba plurahs numcri condpirnr ctiam fidci- 
commiflaria, vrputaiifilijmci dcceflctint line libc- 
ris,(iibftiruo piara caufam . rnodb fic , Vcrba pluralis 
numcrinonvcrificanrur, fivnus tantum in pupillart 
a:tate moriatur , feu fi vnus line hbcris dececiar.c.plu- 

ralis, 
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ralis,dc rcg.iur.in ^.l.inter illam , in fi.ff.dc vcrb.fign. 
& l.vbi numcrus.lf.Hc tcftib. crgo piacaufa fublhtuta 
admitti no dcbct. Comprobatur lurc ratio, licct qua- 
doqucpluralitasrclbluaturin (ingularirates, idnon 
proccdit cx vi vcrborum, lcd fit violcntia vcrbis er 
mcntedifponcntis, quodin dubio fieri non deber. 
l.non alitcr.ff.de Icg. $ .& tanto magis cft ita diccdum, 
Cjuia mcns tcftatoris hnc caiu conlonat propricrati 
vcrborum.vt pcrprxdictapatcr, crgoilliftadumeft. 
Corroboratnr bi c ratio pcr cano.fin. 1 7.^.4. vbi ver- 
ba libcris rcpugnant &faucnt pi.v caiif.V , & tamcn 
fauorabilior ibi eft caulii libcrorum,quam pix cauf^. 
cri>omtiltoforriusdcbctellc liberorum catifafauo- 
rabiliorin cafu, inquovcrba liiadentpro libcris.& 
ideolibett prxlcrri debent pixcauix. <5c f 1 ttixcris cj> 
quandonon alc!f perfona, <|ux cx vcrifimili mcntc 
lubftitutum cxcludat, fubltirutus ftatim vnocx hxrc- 
dibus inftitutis mortuo, admittitur, prout fupra plu- 
ricsdidum fuir: fcd refpedu pix caufx fili) cxccpra 
tanttimlegitima non dicuntur pcrfonx.qux piam 
caufam cx verifimili mcntc cxcludant,cum fauorabi- 
liorpiacauladicatur. Ergo mortuo vno cx hxrcdi- 
bus , cxcludi non dchct , led lmmo admitti pia caula 
1 6 fubfti tuta. f & quod cxccpta lcgitima.pia caula fauo- 
rabihordicatur, probatur pcrc.fi quamulicr-9.q.vlt. 
vbifiquis habct nlios & ingrcdiatur monaftcrium, 
filijsdaturlcgitiina , &omnualia bona monalterio 
acqinnintur. &adidcm clttcx.inautli.fi quamulicr. 
C.de facrofan.ccdcf & ibi Bar.in 4.notab.dirit,quod 
illadilpofitiocft fauorabiliorpromonafterio, quara 
pro filijs. & probarur ctiam, quia anima cuttis rebus 
cit prxfcrcnda.Liancimiis, la j.Cde iacrofan.ccclcf.& 
pcr prxdicta ira tcncnt Alcx.m l.padtum quod dotali. 
Gdc padt.Bar.in Lj.C.dcfacrofan.ecd.Ant.dcButrio 
in conliLi 5. ad primum dtibmm, Aret.in confiL 1 1. 
Dec.in conl.4 t<S.-ium.8. vbi ait luccflccommunctn 
opinionem , Alcx. i n conf 9 1 . li b. t . Dcc.in con I.4 S' o. 
num.i 1. inconf 496. num.18. Pet.de Anch. in con- 
i)l.4<>.prima facic. &IaLin I.i.lcct.i.Gdcfacrolati.cc- 
clefin auth.fi qtia mulicr.eod.tit. in Lhcet. Gdcpad. 
& in Lluc conliiltiflinu.fi fi.C.dc tcftam. 

Htiicrarioni, lnqua rotavis huiuscoclufioniscon 
fiftir, rcfrx>ndetiir,qti6dimmofimpliritcrrnaiof di- 
riturfauorUbcrorum.quodprobatur hac rationc. 
Rcfpectu iegitimxclanim cft quod filij prxfcruntur 
pixcaufx,auth.(i qua mulicr.C.dcfacrolan.eccIcf rc- 
fpcdu vero eorum quc f unt vltia legitimam fimthtcr 
tnagis fauendtim cft libcris , q ccclclix , quia iuraab- 
Co\ u tc dicun t q uod haTedi tas patris debctur fiii js in- 
ftimftu iiarurx.l fi.ia prin.ff. dcbon.damna.I.fcripto, 
in fi.rf.vndcliberi.&lecundumconliUum Auguftim, 
magis faucdum eft Uberil qtiam ccclelix. c.fi. 1 7.q.4. 
&notatur pcrglof in 1.1 > quisaddeclinandum . Cde 
cpil A- clcr. & cum loquatur Augultinus de conlilio , 
oon loquitur lolum delegitima.ied etiam de rora Ivc 
rcditate, quia in conlilio nd clt ncceflitasx.quod prc- 
cipitur. t^.q.j. fcd in legirimaadcft necefliras,quia 
anfcrii nonpotcftlinccatila.f. aUudquoquccapitu. 
Ium, A uth.vt cu dc appcLcog(iofcitur.erqo lllud con- 
filium non reftringic rcfpcdxi lcgitimc,fcd locum ha 
bct rcfpcdu to ttus hxrcditatis. quod patct cflc vcr u , 
quia in d.c.fio. bona donata ecddix rdhtura fimt U- 
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li js poltea natis,& ibi non folum legirima, fcd omnta 
bonareftirutafiierunr. ergovidetur.quodctiam \1- 
tralcgitimampotiorlitcaufafiliorura, quatn ecde* 
fix . & pcr prxdicla ita tenent Dec. in l.licct , num. tu 
Gdcpact.&inconf. jji.in fine. &Corn.inconf $ 1 . 
vol. j. in noftro cafu mihi videtur verifTima condufio 
exdtiobtis.& primo quia reftator plus dilcxit filios cu 
cosinprimogradu hxrcdcs inftitucrir, quampiam 
caulam, cumeaminfccundogradu (ubftitucnt.LPu 
bUus.$.fin. ff.de cnndit.&dcmnnft. crgorationcdilc- 
dhonisfilij prxfrrcndi funt pixcaufx.Secund6coni- 
tnuniscftconclulio, quodhfiUus grauarus dcrcfti- 
tuendohxrcditatcrn, camnon dcbet rcftiruercfi cu 
filijs deccd.it. Lcum atuis . ffdccondit. &dcmonft.& 
Lcum acutifTimi. Gdc hdcicorii. qux codufio locum 
habct cttaficcclcliafitfubftituta, RiccarcLMalurab. 
Bald.Pau.de Caft.Ioan.dc Montc lperello>& Cornjn 
d.l.cumacuiiftimi, Raph.Cumau.&Soci.incLLcuni 
auus.Felyn.in c.EcclclialandxMarix, &c.inprxfcn> 
tia, &ibi BalcLcxtradc probano. Martan.iun.incon- 
fil. 1 1 j.vol.j. Ruin Jn conf. 1 8 1. & in conf. 1 8 j.voLi. 
&inconf 1 f 1. vbidicit, hancellc communemopi- 
nioncm.inconf.i 1 1.& in conf 1 n.vol. t. rtantchaC 
coramunicondulioncarguiturlic, qtiodiubftitunu 
vocatus, li ambo dcccllcnnt no adiruttatur poft moit 
tcm nmit fi lupcrlitpcrfona.qux cx vcrifimili racnc» 
cxdudit lubftiturura , prout ftint defccndentcs tclla- 
toris, &non alij, vtdcclarat Alex.cx mcntc aliorum. 
iad.§. cum ita.caulaturapm-furnprionc, dc quaitt 
cLLcumauus, (ccundtiin Oodores ibi ,&ind.l.pau 
Gdcimpubcr.& alijsfubftit.vnde ficutprxfumptio»' 
dequam d.l.cumatius, habctlocumcontrapiara cau 
um, vt dixi: ita habetlocumcontracara.d l.pcnul.& 
multomagis, quia propria lignificaiio vcrborum uV 
locafucltcontra ecdcliam lubttitutam. ItcrafiiUa 
prxliimptio cllin fauorcm ncporumcanrraccclefia, 
iiiultomagisdcbcrcllein fauorcm filiorum inlhtu- 
tor iim conrra ccclcliam.&quando dicimus quod ec- 
clcliafauorabiliorcit, procalit vbiconftai devolun- 
tate tcftatoris quod volucrit prxfcrrc cccleliam fuis 
liberis faltcm pcr coniecturas, prout declarat And. 
lurhin conf j j.dcm.Dci patris. r .coLin fi.j.vol.alias 
dcfccndcntcs rcfpectu bonorum afcendcntium, fa- 
uorabiUorcs dicuntur, & pix caiux prxfetri dcbent» 
BaLin Liubcmus.j.col. Gdc tcftam. vbi dicitquod rc- 
fpcctu bonorum nolirorum fauorabiUorcs debent ef 
(e filij noftri , quam ccdcfia tarn apud naturalcm ra- 
tionem , quam etiam apud ius dutlc & canonicum s 
quod dichim taqtiam notandum fcpe rcfcrr, & fcqui- 
tur And.Barbrinconf j j.in j.volum.inconl.j8. &in 
oml.46.1n j.voL&alibiixpe, vt itudiofus inucnitc 
poterit . licct cnim fauor ccclciix plunraum opcrari 
iclcar, tamcn in cafu noflrooperari nondcbct , cura 
iurecautum non tcpcriatur, &priuilegia non funt 
induccnda pcr nos,qtic cxprcfsc & lcge non rcperiunt 
induchi 1 u r .1 c.fanc,cum ibi traditis per glo.& Doct. 
dcpriuilcg. immocum ccdcfia d icatu r cti 1 tr ix & au- 
cxrixiultirix.nihilcontraiufliriam ctiam ln fiii fauo- 
rcm fieri patitur, vtinquittcx.in c.j.f lidiucrfum.de 
alienat. fcu. fedinpropoiitofaris iniuftum & impiu 
videtur, cxdudcr cfiUum cx tcftatorcdelcendentem . 
vt d.L cura auus.ibi,conicdura picratis,&c. & contr% 

vcrifinulem 
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verilimilcm mcntcm cius , vrd.Lctim actiriflimi. ibi , 
nc vidcatur rcftator alienas fucccflioncs.&c.igi tur no 
cft diccndum qu6d ccclcfia , aut cius fauor hanc opi- 
nioncm & iniuftitiam aliquo modo nariatur.ncc ctia 
nosdiccrcdcbemus, quod verifimiliieriplctcftaror 
inrcrrogarus non dixiflcr.iuxra glol.in l.raJc paclum . 
ffin.ff.dcp.idt, 

Vifo.quid lit in pupillari fubftirutione: nunc vide- 
XJ dum eft , qtiid f detcrminctur in fubftitutionc fidci- 
commillaria, & crit fecudtis cafus prindpalis . ln quo 
cafuprovcra rcfolurioncdu.r prmcipaies cx menre 
Do&orum condufioncsfaciendx funt.&pnmacft 
in fidcicommillaria nluribus facla fimplicircr fcu in- 
difrinitcVtexcmpli graria,inftimoprimiim & lccun- 
dum.quospofrcorum morrcvel fiiinc liberis dcccf- 
fennr, volo rclhtucrc h.Trcditatem Caio, vd poft co- 
rum mortcm vdfiline libcris dcccllerinr, fuhftiruo 
Caium.Sccunda coclulio eft in fidcicommillaria plu- 
nbus copulariuc faCfca. &quod dctermincrurin liib- 
ftirurionefidcicommtllaria pluribus facfa fingulari- 
rcr,particularitcr,altcrnatiuc&altcrnatim,vidcasRi 
pam in l.hxredes mei.$.cum ita, num.8 1. cum fcq.rK 
adTrcbel. cuiusdielanon refero, cum bcnc&fubri- 
lircr omnia dubia rclbluar . & idco omiflis iftis venio 
ad refblurionc duamm (upradicrjrnm codulionum. 

Circa primam condufionc fir rcfolurio, oubd pu- 
rificaraconditioncinperfonavnius, ftatim locuseft 
fubftituiioni, Bart.Alex. laf Pau. dc Caft. Ripa& alij 
omnes indiffcrcnrcr in d.$.cii ira . &conlulcndo cam 
fcqnuti funt , Pet.dc Anch. in conf. $ 90. Alcx. in con- 
fLj 8. hb.j. & Soci. in conlil.04. lib.4. qux conclufio 

rrobatur per tex.in LLucius.$.Caio.fFad Trebcl. & in 
fi.f filium & filiam.fT.de leg.i. & rario huius conclu 
iionisafferrurper Alcx.inconl.irt7.num.<>.hb. r. 
Heccommunisconclufio dcclararurpluribus mo 
iSdis, cVprimo dedarartir non proccderctquando 
adeftpcrfona.qurex vcrilimih mcnrefubllirutum 
cxdudat , Bart.Alcx.Ang.Ripa, & alij Doftorcs com- 
rnttnircrind.$.cumita, Ludou.Roman.inconf 1 $ 1. 
Soci.in conf 94.lib.4. And.Sicul.in conf. j f.lib.i.Bar 
bat.in conf. t j.vol.i. Corn.inconf. j 1. & ihconl.io. 
-vol.4.Go2ad.inconfC7. Alcx.inconf.167.voLj.Ant- 
dc But.in conf. ■? 1 . & Ang.in conf.8 1 . & harc cft com- 
Tnunis opi nio, qux probatur , prim6 pcr tcx.in l.pcn. 
Cdeimpub.& ali js (ubftit.(ccund6 probatur pcr Lcu 
icmilfimi.C.dchdcicom. &licuribinon vidcturin 
fidcic5millaria fjora vni lilio prxruliilc fubftitutum 
cxtraneu foboli nafaturxexfiliograuato, ita nonvi- 
dctur prxttihflc foboh lam natx , & lic filio lupcrftiri 
grauato liinul cum alio fiho pndefunclo. & licct no- 
nulh oppugncnt hanc conclulioncm,oppofitionibus 
quorum Ripaind.$.cumita,nam.i $o.rcIponder. ra 
men veracft&communis, iquanullopaclocftdifce 
dendum, &qu*nam lit perlona, quac ex vcnlimili 
mcntefubftitummexdudar, fupravifum fuit. 
a«? Secund6dedaraturnonproccderc, fquado fub- 
ftitutiofadhfuitin tota hxrcdiratc vcl in roro rcli- 
cto: quiacum fubftimruspurihcaracoditioncin per- 
fona pri mi, non poflit habcrc totum,non crcditur in 
hunc cafum vocarus. & hanc opinjonem tcncnt Barr. 
Bal. Aret.& Cur.iun. in apoftillis ad Alex. in Lquidam 
tcftamcnto. ff.dc vulg. & pupiL Bal& Dcc.in LpcnuL 



Cdc impub. & alijs fubftir. Soci. & Ripa in d.$. cnm 
ita. vbi Ripa iftam cflccommuncm opinioncm affir- 
mat, Anan.in conl.t 2. Ang.Arcrin conf.8 j. Anch.in 
conf. t^o.Raph-Cuman. inconfj^. &Corn.incon- 
fiI.ii(j.num.9.volum.4. &motientur iftipcrtex.in 
d.l.quidam tcftamcnro. Huic tcxrui duplicircr refpon 
dcrur, &prim6quod loquiturinfubftitutioncvulga 
ri, in qua tcftator apponcndo dida vcrba vidctur vo- 
luille confcmare im accrclcendi inter cohxrcdcs , 
qtiod locum hibcrantc adiram hTrcdirarem.qux ra- 
tioccllat m fideicommiflaria, qiiTlocum habctpoft 
adiram hxredirarem, & licnon porcft rcgtila iuris ac- 
crclccndi locum habcrc.contta h.incrcfponlioncm, 
vidcturcllctextusmct: nam ideonon habct locum 
fubftitutin, qtiiavoluntas patrisfamili.isfiiit.vttcr- 
tiogradu lcriptos hrrcdcs ira demtim fubftitticrir, 
fi tota hrrcdi tas vacaller, idq uc apparct ni idcntcr ex 
coquod plures, quam duodccim vndas intcr cos di- 
ftribuillcr,& lic rario rcxrus eft,quia fubftimrus in to- 
10 non cclemr vocatus, nifi cocafu.qiio vacer rorum . 
qu.Trariolocumhaberetiam in fideioimillariafub- 
Ifiturioncquia in roro fiibftirutusfideicommifl.it ius 
fii it vocarus, crgo no cenfcrur vocarus.nili rorum va- 
cet . & It replicadodixcris (ecundum Angeltim.quod 
ibireftarorinrervlrimosfubftitutos diftribtiit hrre- 
diratctn vltra illcm, tranfeundoaddifpondium,& in 
hacdiftributione colligitur eos non ruifle fubftitu- 
tos nili tota h.Treditas vacafler, non exco quod cflcnt 
fubftituti in toto. Pro in tdh't;entia huiu» texms icicn 
dum cft, qu6d ibicolonia Lcpritanomm fiiitfiibfti- 
tutain nouem vncijs, & alfj haTfede? fubftimti fue- 
runtin fcxvncijs: quod pafct,quiacos cx quarta in 

f>lurcs quam in rrcs vndas fubftituit. & nota quod il- 
1 ha;rcdcs,qui cx quarta vltra rrcs vncias fucrtint fub- 
1lituti,nc') intdhgunmrcxeoqa fubftiturio fuitfacfta 
in quarra , quia impoflibilccfler, q, ellct vlrra rrcs vn- 
das, vrdicittex. fcilicetexquocolonia Leptiranortl 
crar fubftiruta in noucm , dicebatur remancre quar- 
ta vacua , & tamcn phircs fucranr fublbruri vlrra rres 
vncias . vndc dcbcmus dicere , quod hxrediras diuifa 
fuinn quindccim vndas, videlicet nouem vndx rcli 
clarfucrunrdicrr coloniT Lcpriranorum , &fcxvn- 
cix pliiribus fubftitu tis.& hinc cft, quod textus didt , 
quod.ul hocvt lubftiruti admitrantur, nccelh; cftq» 
torahxrediras vacer.quod parcr, qbia inftirutusin 
«juarta & ftibftittitus viuo tcilatorc dccellerunt. vnde 
liliibftituti fcaindo vd tcrtio loco admittcrcnttir, 
nonpollcnt admitti nili ad quartam , & ramcn ipfi 
non funr vocati ad maiorem porrionc quamaddtias 
quintaspartes, hoccftad lcx vndas cx quindcrim, 
quasconfcqui non poiliint, ntli porrio criamalrc«- 
rius vacer. cx hac intclligenria parct,qti6d ftiblbtums 
nonadmittittirad (iiccdlioncm altcrius hxrcdisin- 
fttruti,quandofubftimtusnon poteft habcre totum, 
quod datcffarorc fuit rdicmm.quod pater,qtiia 
plurcs fubftimri, cum nonpoflinr haberc mli rrcs vn 
cias, & non fcx, pront fiiit dc mcntc tcftatoris, Jiibfti- 
tuti adexclufioncm hxrcdisnon admittuntur. &fic 
intdligcnna Angcli contra ipfum rcrorquctur.qux 
conlidcratio contra Angclum comprobarur . nam 
tcxrusfefundarineararionc.quia rcftator s-oluirvt 
jradcmum lubitituu admittanmr, ii tota hcrredrraj 
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vacaflct, cum fupcr tota hircdirarc fucrint fubltituti. 
& hxc eft principalis ratio.quando vcro tcxrus dicir, 
idquc apparcrc cuidentcr cx co quia plurcs quam 
duodccim vncias intcr cos diftribuir, noluit hxc vcx. 
baprxfcrrc proprcr rcddcndam rationcm principa- 
lis didionis,fcctprotulit ad dcmonftrandum quodto 
tahxrcditas rchccafuic fubfticutis: &idco tulitota 
harrcditas vacct,lubfticuti non adm itruntur. 

Secundohuic tcxtui rcfpondctur, quodproccdit 

3uandoconditiovcrificatur in pcrfona primidccc- 
cntis,quia in hoc caiii dc propria vi vcrborum iftud 
quod fubfticucio fucrit facca in tota hxrcdirare vcl in 
omnibus bonis, facit contra fubftitutum , qui vult 
admitu ad partcm vnius, in cuius pcrfona purificarur 
conditio: &idcoiubltitutusdcbctrepdh, iicondt- 
tiopurificaturrantumin pcrlona primi dcccdcntis. 
hxc rcfponlio reprobaturaDccioin l.pcnultj.C.dc 
impubcr.& alijs fubftir. & mihi ctiam non fatisfadt, 
quiatcxtusnon fcfundac, quiaconditiodt verincata 
in pcrfona pi imi decedcntis,fcd fc fundar, quia tcfta- 
tor voluit ad fublticucos hxditatcm aducnire, fi tota 
hxrcdicasvacallct.quxratioquando non adcftpcr- 
ionaquxcx vcrilimili tncntc fubflitutum exdudat, 
locum habct ii conditio purincatur in pcrfona primi 
fcu vlrimi dcccdctis , & idco cadcm diipolitio locum 
habcrcdeber,arg.LilIiid.ffadleg.Aquil.&l.a Titio.ff. 
dc verb.oblig.cum limihbus . 

Contra hanc Bartoli opinioncm tcncnt Ang.Imo- 
la, Alcx.Raph.Cuman. &Iaf.in dJ-quidara tcftaincn- 
to, An g. Pau.dc Caftro, & Alcx.i n d.$.cum i ta, A lex. & 
Iaco. vbi dicit iuamcommuncm opinioncm in 1-pen. 
Gdciinpubcr.&alijs fubftit.Pau.dcCaftro inl.Lu- 
cius. $.Caio . rl.adTrcbeL Alex. in confil.9 a. vbi dicir 
iftaracommuncmopinioncm. &inconLi i.vbietia 
dicit iflam eflccommuncm opinioncm , volum. j . 1 n 
conf.101.voL4 &inconf 1 aj.volum-f. Ruin.incon 
fil.^rt. volum.}.Soci. in conf. 94. volum. 4. vbi rhcir 
criamcommuncm opinioncm, Iafquidicitcommu 
ncm opinioncm in conl.4 1 . vol.j. Ant.dc Uut.in con- 
fil. i 1 .& Matthef.ling. 1 69.Sc ifti Dodorcs mouctur . 

Ptimo pcr tcxin Lhn.$.rilium . ff.de lcg. a. vbi iub- 
fticuciofuic favt.un coco,&camcn fubftitutusadmit- 
titurinportione primi dccedcntis. Huic tcxtui rc- 
ipondetur,quod ibi fubflitutio 11011 fuit tacrapoft 
rnortemomnium, fcdpoftmortemcuiuslibcr, quia 
omncs fucrunrgrauari, & itactiam rcfpondctur.l Lu 
cius. $.Caio . rT.ad Trcbcl. Ex iita rcfponlione dicitur 
dedaratioad conclulioncm Bartoli.vr proccdat in 
fubflitutionc facla pluribus iimplidter vcrbis non 
dire&isadgrauatos : fccus in fada vcrbis dirccrisad 
grauatos , quia diccndo, Pofl mortcm vos rcflirua- 
tis,&c. vidctur fingulo!: grauarc,idco plurahtas necef 
fariorcfoluitur 111 lingularitates. 

Scaind6& vltimo inoucnturpcr tex. in d.$. cum 
ita. vbiClaudia fuitlubftimta in toto, &tamcnad- 
mittirurinportionc vltimi, rn cuius perlona purifi- 
cara fuitconditio. Kuicccxtui rdpondctur duplici- 
3 o ter.& primo , f quod procedat proprcr arTcctioncra 
tcflatoris ad ncptcm. hxc refponfio rcprobatur,quia 
tcx. in d.$.cum ita, non fundatur in qualitatc pcrfo- 
nxfubftituti,idlicetqu6d litncptis, qaiaquicunque 
fuiflctfubftuucus, idtmclltt, vtibi niagiscominu- 
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nitcr rradunt Doccores , & maxirac Ioan. dc Irnola 8c 
Soci. licct plcriquc contradixcrinr,fai fundatur illa 
dccilio in co,quod teflator voluit ad fubflitutum 
otnncm hxrcditatcm pcrucnirc, vtpatctibi, Quam 
tanrum lubcrc voluit,&c iunctis vcrbis vltimx lub- 
ftitutionis ibi, Omncm hxrcdiratc ad neptcm Clau- 
diam pcrucnirc voluit, &c. & hmc chcuc ibi Ang.Pau. 
dcCaftro, &abj magiscommunitcr, quodfivltima 
iubftiturio non fuiflct faCca m tota hxrcditatc, fedaii 
ter.puta in portionc vltitni dcccdcntis, dcdiio illa 
non proccdcrct , fcd in rali fubltirutionc vcrifkanda 
rcquirereturcondidoncm implcn in pcrfona vtriuf- 
quc,quia tunc ceflarct ratio ibi allcgata, & ftadum eft 
cocaiu proprietati illoru vcrboium collcdiuorum, 
ii vterque dcccflerit fine hlijs , &c. qux cfl vc rcquirac 
vtrunquc iic decedcrc, vt pcr Dodorcs ibi . 

Sccundo rcfpondetur cx mcntc Cotnci in d.Lpen. 
qui vult vt iflc tcxtus proccdat,quando conditio cne- 
nit in pcrfona vltimi acccdeorii , nam runc lurilcon- 
fulrusproccdit intcrprctando voluntatcm dcfuncri , 
idliccc quoddcfunctus idco appofuit conditioncra 
purihcaudaminpciionaomnium, quiacogitauirca- 
fum in quo tota hxrcditas pcrucnirct ad fubftitu- 
tum,n6autcmcogiuuitiflumcafura, fcilicctin quo 
conditiopuiificarcnirinpcrfona vltimi dccJuiris. 
vndc cft vcriiimilc quod voluulct admittcrc fubftitu- 
tum ad partcm vltimi morienris , fi de ifto cafu cogi- 
tallct: idco cx prxdicraxquiratcadmittitur fubftitur 
tusind $.cumua. Hxcrcfponfio rcprobatur taraa 
Dcdo in dlpcnult. quam a Ripa in cL$. cum i ta , fub 
num. 1 3 6. nam in d. c. cum ita, prxceflerat redpro- 
ca,& Claudia fuit fubftituta vhimo tantum. vnde bc- 
nc tcltator cogitauit,fcu cogitarc dcbuit, quod ad vl- 
timum totuui pcrucnirc non poterat,cafu quopri» 
musprxccdcrctcumhberis. Ergo cafu quo primus 
ciim libeus prxccdat , vccft in dT$. cum ita, Claudia 
di bcrct cxdudi tanquam in hunc cafum non vocara, 
& taincnadmittitur.ergo rdponfiononvcra. 

HxcRipxrcprobatiomihi non placct, quianon 
cft vcrum c]uod Claudiafucrit fubftituta vltimo tan- 
tum, fed hu c fiibftituta,li vtctquc finc hbcris deccfle- 
rit. li igitur vterque iinc libcris non deccdat, non adr 
iructitur ad totam hxrcditaccm, fcd an ad parcera ad- 
rnicracur, teftator non ordinauit, & ideo cx vcrilimi- 
li mcntctcftatoris adinittituradpartem.&hcctpo- 
tucrit hoccogitarc vcldebucrat, tamen non cogita- 
uit,&idcoindubio pcrfcrutando mcntera tcftato- 
ris, qui voluittoram nxredicaccm ad Claudiara per- 
ucnirc, vtroqueflnclibcris mortuo, abfurdum cflet 
dicere, cam ad partcm non cflcadmittcndam vltimo 
iine libcris monuo,&idco mihi placct intcllccius 
Dcdj ind.l pcnul. vbiconlidcrac quod ibi infticucis 
duobus filijs cdlacor cogicauic duos cafus . & primus 
cfl,quandoaItercx hli;s deccflcric iinc libcris , quo 
cafu vocauic fupcrftitcm ad partem fratris prxmor- 
toi : fccundus cft,li vtcrqucfinchbcris dccclfctit.quo 
cafu ad tocara hxrcdicaccm Cbudiam ncpccmvoca- 
uic. crac igicur ncccflarium, vt vtcrquc finc libcris de- 
Ccderet ad hocvt ncpcisad totam hxrcditatem ad- 
rnirtercrur. llbigiturdidio.vtcrquc.rdbluitur hoc 
modo affirmatinc, ncccllc cft quod vtcrquc finclibc- 
ris dcccdac ad hoc vt coca hxrcchcas ad Claudiam 
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perucniar: negatiucvcro, fi vterquc (Inc liberis non 
decedat , Claudia ad totani hxrcdiurcm non admit- 
taturan igitur a-l partem admiturur, eftcafus omif- 
fus atcftatore,& idcotcxcuspericrurando mentcm 
tcltarons , argau ibi limplidterquod li voluit toum 
hxreditatemadncpccmpcruenircvrroque morcuo, 
abfurdumellctquod ad partcm admicterctur. Nec 
obftat.dum tcxtus dicit quod propccr conditionis 
verba,primafacie vidcbatur quod Claudia cxclude- 
retur, quiailludvidcbatur confiderando tcxtumfu- 
perticialiter, quia fimplicitcrdixit, ii vtcrquc morjf- 
rur.fcdvlteriusanimjduertcndoquod tlla verbaad 
totam licrediutcm refcruntur in calu ifto , in quo 
igiturdcpartc hxrcditaris, dla vcrba nihtl Uriunc, 
quia ad iftuin cafura non inferuncur . 

Exhoc inteUedu iungendo cum cumconildcra- 
tioncCornci, &cum difcurfu Ripx concordantur 
iftxopintones hoc modo, conliderando duos cafus , 
quorumprimuseft.quando non cucnit cafus ordi- 
natus a reftaxore, fcd alius ab co omiflits , & rcmanec 
vnus ex inftirucis.cui cx tacica voluntatc ceftacoris 
porrio vacans altcri pdcacquiri, tunc fiibftitucus ad 
rocamhxrcdicatcm vocatus non admitucur adpar. 
tcm, cum nunquam fueritincafu vacantis porrionis 
vocatus: namde proprietate vcrborum iftud quod 
fuent fublhturio facU in toca hxrcdicace . vcl in om- 
nibus bonis,urit contra fublbcucum, qui vulc admit 
ti ad parcem vnius, in cuiut perfona purificatur con- 
ditio , ideofubftitucus dcbet repeUi , fi conditio pu- 
rificaturtantuminperfona primi dccedcncis,cuius 
portioacquiricur fupcrftiti ex tacita teltatoris volun- 
tatc , cum magis prxdtle&us a reftacorc cenicarur . & 
hoc c alu loquitur dicfa Lquidam tdUmcnto.vbi por 
rioProculi vacans fuit acquiiiraCJjiieco iurc accrc- 
fcendi, & iic ex voluncate ceftatoris, & cx quadam ca- 
cita fubftitutioncLfi Titio & Meuio.tT.de lcgit. i.Sc- 
eundus cafuseft, quando noneucnicctfus, inquo tc- 
ftacor dtfpolicionem fcdc, fed occurric cafus omilltK. 
&a teftatorenon cogiratus, & porrio vacans non po- 
teft vniex infticucis acquiri.&cunc fiibfticucus ad- 
mitticur ad partem dccedcntis.& racio eft,quia quan 
doportio noopoteftalteriacquiri, prout ordinauc- 
rat tcftator , eadem ratio fauct fubltituto , quem co- 
tum habercvoluit, itnullaporrioacquiri potuit per 
hxredcm, vt ctiam voluerit habercparcem, &in hoc 
cafuloquirur dichisf.cum ita.vbi pottio vltimi va. 
cansnonpotuitfccundumteititoris voluntatcm ac 
quiricohxrcdifubftituto,quiaprxdccclIcrar:&ide3 
reciprocacaduca effecu fuit . L vnica . f pro lecundo . 
Cdc caduc. tollen. & proptcrca Claudia admictirur 
ad partem vltimi morientis . & hxc concordia mihi 
videtur vcriffima & cum ca cgo pcrtranfeo . 
31 Tertiolimirarur non proccdcfc, fquandonaru- 
ra rdidi intcr cos,quibus tadacft fubftitutio , polfct 
inducere ius accrelcendi cciam poft cmolumcntum 
quxfttu .quocafuccnieturceftaror voluillcintereos 
conferuareillud iusaccrefcendi, prout cftin fubfti- 
turionefidricoramituria fada invfufruchi cVhabi- 
ucionc . ica rencr Barr.in diclo $xum ita , 6c in Lcodi- 
dUis . fTde vfufrudu legato . quem fequuntur Pau. de 
Caftro in 1. Lucius.$. Caio. tf.ad TrcbcLCorn.in I.pe- 
nulc Cdeimpubcr. &abjs fubftiruL & ibi Cuu. mu. 



Itnola& Pau.de Caftro in dicfo f cum iu. & mouert- 
turpcr cexcum in dicu Lcodictllis . Huic cexttii re- 
fpondctur, quod loquitur incondicionc extrinfcca 
&cauuli: namibinon fuitrdicu domusaliberric, 
fcdab hxrcdc, quifuit grauatuspoft mortem om- 
nium libertorum, quibus lcgau erat habiutio , dare 
domum rcipublic;: nimirum fi cft cxpccunda mors 
omnium,&nos loquimur in condirione excrinfeca 
fundauin mortcgrauatorum, aquibuscltrclictum 
fidcicommillum. iftum imeUc&um iibi atrribuicRi- 
pa in dido vcu m ita . icd re vera eft intclicdus Bar- 
toliin dicuLcodiriUis, vt quilibcrde per fc vidcrc 
porerit . Conrra nanc limirarioncm renent Ang.Alc- 
xand. Sod. Imola libicontrarius , & Ripa in dtdo $. 
cum iti & mouentur per gcncralirarc l.Luctus. f.Ca- 
io. ff.adTrebeL & cura ius fubfticuuonisporentius 
iir, quam ius accrelccndi . Lfecunda . $. (1 duo.ff.de 
bonorum pollclfio. fccundum tabul. & l.vnica . $. in 
primo, & f pro fccundo.Cde caduc. tollcnd.non 
cft diccndum quod virturc iuris accrclcendi fubib> 
turus cxcludatur. 
31 Qiiarto&vltimodcclauturnoproccdcre, fquan 
dotclfator iulfcrit conftrui ccdcltam, it fili) hxrc- 
dcs inftiruri dccdlcrint Itnc hberis . iu tcnet Ripa in 
di&o $.cum iu, numcro 1 17. & rcfcrt clfc opinio- 
ncm Caldcr.in confilio 4-lV in conlilio 41. fub rubri- 
ca dc tcftamenris. &ratioalIignarur , quia in fub- 
ftitutionc vcrlatur fadum indiutduum , quod ab 
vnofolonon vidctur rdicfum: & idco condirio in 
perfona omnium adimpleri dcbct . & obhgatio dan- 
diliccc iitdiuidua, tamcn quando ordinatur ad fa- 
dum indtuiduum , proutcft incafu ifto, rcpurarur 
indtutdua . glof in l.naruralis . $.quod li faciam-. rT.de 
pnlcnp. vcrb. & facit tcx. in Lflddcommilla. $. li in 
opcrc ft. dc legat. f . 

Infecundo cafu prindpali , idcft in fidcicommif- 
Uria fada pluribus copulatiuc, ex mcnre Dodo- 
rum , duo cafus confidcrancur . & primus eft , quan- 
doinllttuti dcceflcrunt diuerfis tcraporibus: iecun- 
dus cft , quando eodem tempore fimul vitam cura 
mortecommucaucrunc. In primocafu condiao pu- 
rificari poceft in pcribnapnmi cancum, aucinpcr- 
fbnavlcimi cantum, autin pcrfonavtriufque: ficon- 
dicio excirit in perfona primi , & cxrac perfona qux 
exveriiiraili mcnce fubftirucum exdudat,tunc non 
admitritur fubfticucus. 1. pcniiic. C. dc impubcr.& 
alijsfubftitut. &hxceft commuhis conclulio.vttc- 
ncnt cominuuitcr Dodorcsin dido$. cum ica. fcd 
finonexucpcribna, quxcxvcrifimili mence fubftt- 
tucum cxdudar, vt cft quando duobus cxtrandsin- 
ftitutis favla dt fubfticucio, cuncftatim primo mor- 
ruo admittitur fiibftitutus, Barc. Imola , Pau. dc Ca- 
fcro&Salycin diclo$.cum iu.Salvc& Alcxand. in 
dicuLpcnuL &Corn.in conlilio 18 1. colum. pcnuL 
vcrlic&ideofiin tcrminis.volum.t. &cft communis 
opinio,quam icquitur etiam Alcxand.in confiho 9 r . 
numero 5. volum.j. 

Mouentur ifti pcr tex.in dido $xum iu . Huic cex- 
tui rcfpondctur , quod condirio cucnic tn pcrlbna 
vltimi , cui Ibli erat fzCtx fubftirutio , & ex cuius 
pcrfona teftator voluit totum ad luhfticurum pcr- 
tinerc : & ia cafu noftto fubftitutio non futc fa- 
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cravmfoli, fcdcuilibetpoft mortcm omniiim: nec 
tcftatorvoltiitcxpcrfona vltimi tomm perucniread 
fubflituiii.fcd c-xcuiiulibctpcrfona. Vcrumanimad- 
ucrtatur, quod in di&o j.cum ita, fubflitutio non clt 
f .: l .1 vlcimo tantum, (cd ambobus , fi finc liberis dc- 
ecflcrint.&licccfiprimusprxmoriacur fine libcris, 
altcr lucccdar, illud cfl vinutc reciprocx fubflit urio- 
nis, &non qucd vltimo tantiim fucrit faclafubflitu- 
tio.& iicut qttamlo nouiflimus line libcris moria. 
tur, ad cius portioncm admittitur fubflitutusnon 
cx vi vcrborum.cum litc cafus fucrira tcftatorc omif 
fus , fcd cx vcrifirruli nu-nrc tclfatoris , cum non adlit 
pcrfona, qux ex ludicio tacito tcflatoris fubflitutum 
cxcludat: &cxearationc,quiali nouiflimus fratris 
portionem pcrccpillct, lubftitutusad taritum admit- 
tcrctur.&idcomulto magisad partcm admittidc- 
bct: itactiamnon cxirtcntc rcciproca, ncqucpcrlc- 
na, cx vcrilimili mcntc lubflitutum cxcludcntc, fi 
primuslinelibcrismoriatur, adrius partem noncx 
vi vcrborum , fcd ex verifimili mcntc fubflitutus ad- 
initti dcbct : quia li vterquc linclibcris dccdTillcr, ad 
totam hxrcditatcm fubliirucus admiifus fuifler:cr- 
gomultomagisad ponioncm prxmorruicft admit- 
tcdus.& fi dixcris, maxi mam dificrcn tiam i n tcr vtrii- 
quecaiumadclTe, cumquandopnmus prxmorirur, 
adfiralter cx inflitutis, qui a tcllatorc magis quam 
fubftitutus pr.rdilcctus ccnlctur. I.Pubhus'. f.pcnul. 
rf.dccondicio.& dcmonflrario. qucratioceflar.quan 
do moritur nouiflimus , quia runc cum non adlit 
vnuscxinflitiiris.lubflitutusdicitur magis prxdile- 
dus, quim lint filij alterius pr.Tmortui,cum ncn 
cenleanrur ipli ex mcntc tcflatoris vocari, led tan- 
tummodo in conditionc pcliti fuerunt, Dcctores 
communitcr in LLurius.ff.de hcrcd.inflituen. & idco 
ipfcfubftitutusad pattcm nouiflimi admitti dcbct. 
Huicccnfidcrationi tcfpondctur.quod inftitutusdi- 
cicurmagis prxdilciftusin (iia partc, &noninparte 
cohzrcdis, cuminpartc coh.rrcdisma^is inftitutus 
przdilccrusccnlcatur, vrplurics dilhim fuir, &in 
dictal.pcntil.tradit Alexand. Stringirur induchohu- 
itis tcxtushac conlidcrarionc: Subfticucioaurelt fa- 
dacopulatiuc, vciiTitius&Sciuslinc libcris dcccl- 
fcnnt, fubflicuo Scmpronium: aut collecfiuc, vc li 
vtcrquclinchbcris dccdlcrir/nbrtituo Caium . mo- 
do fic, fi affirmatiuc verba acdpianrur , ad hoc vt 
Scmpronius fublhtutus ad totam hxrcditarem ad- 
mitrarur.ncccllcdt qnod Titius&Scius hxrcdcs in- 
ftitutifinchbcrisdccedanr. fi ncgaciuefumatur, fub- 
ftitutus atota Ivrrcditatc cxcluditur.fi Titius&Sc- 
itis cum libcris dcccflcrinr. fed quid fi primus fine 
libcris dcccdat fupcrrtitc altcro hxrcdc, an adpar- 
tcmilhus fubftitutus admittatur? cfl caliisomilliis 
a teflatorc,& prima facicproptcr comradi&ionis 
vcrba, ea iuperficialitcr conlidcrando, fubftitucus 
cxcludi dcbcrcc: tamen conliderando mcnrcm,di- 
ccndum dl, fubnirurum ad partcm prxmortuiad- 
mitccndumcllcea rationc, quiali vtcrqticfinc libc- 
risdcccfliflct, ad totam hxrcditaccm fubflitutusad- 
inincretur.crgo cx veriiimili mentc ctiam ad par- 
tcm&multomagisdcbct admitti.&per hanc con- 
fidcrationcm rcmouctur illa ratio,qu6d in dubio 
non cft rcccdcndumapropriciatc vcrborum. l.non 
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alitcr . ff. dc lcgat. $ . & idco cum cx vi vcrborum fub- 
fliturus cxcluda tur.fi uon probat teftatoris lntcntio- 
ncm , non dcbct admirri , cum tcftator prxfumatur 
vohullc , quod vcrba proprie lignificant . LLabeo . <f, 
idcm. ff.dc fupcllccr. lcga. quia , prout vidcris , in fV 
uorcm fubftituti adcft przfumpta mcns rcflatoris, 
quxcliciiurcxca rationc, quia tcllatorvoluit torum 
pcriicnircadlubftmitum.livtctqtic finc libcris dc- 
ccflillcc crgovolititmultomagis partcmprscmortui 
finc Iibcris ad cum pcrucnire , qux vcrifirailis & pra> 
iumptamcnsexhacraiionecaulara non potcft con- 
troucrti,cum a luriiconfulto coniidcrctur.&cuin 
hac communi opinione ego pertranlco, licc 1 1 contra- 
rium tctiuerit Pau.de Caftro in Lqui duos . ffdc vulg, 
& pupil. idcm Pau.dc Caflro, R ipa & Sociin dicto $. 
cum lta, & Alcxand.in conli. i o i.volum.4&in con- 
lil.i i.volum.j. 

Diccum fair.quod qiundo conditio euenit in pcrr 
fonaprimi, nonadmittiturfublluutus, iicxcat pcx- 
fona.quxcx vcnlimili mcntclubftitutum cxdudat. 
5 ; luxta hoc dtibitacur, f an proccdat ctiam quando 
iibcri inftituti non fucrunt inuiccm lubflituti ? In 
hocdubio dux-funt ptincipalcs Dottoruin opimo- 
nes : & prima eli.quod fubftitutus admucatur,(i cuc- 
niat conditio in perlona primi, quando inuiccm ha> 
rcdcs non fucrunc iubftituti. quam opinioncm ccnct 
Iraola in dicto fxum ita . & lbi cum lcquitur Pau. dc 
Caitroinfinahbus verbis, &inconiiho 14. mfinc, 
volum. 1. Alcxand. in conlilio j 8. in verlic fbrcificat 
loan.dclmola.licctibi Alexand.no n oinnino afHr- 
met hancopinioncm , & Soci. in coniilio 94. lub nu- 
mcro 14. \i-l.ini. 4. cft bcnc vctum, qubd Socinus 
non facitfundamcnrum inhac conclulionclmolx, 
cum «iicac elfc cOntra cortununcm opinioncm, & 
imolamouctur legc& rationc: Lcgc pcr textumin 
diCio$.cum ita, cum induccndo a concrario lcnlu 
boc modo. rn dicto ji.dicitur,conditionem dcbcre 
punhcariinpcriona vltimi,ncc fufficcTCt conduio- 
ncmcxtarcin pcrlonaprimi,quia prxcdlcrat recj"? 
proca: crgo X contrario,(i non prxcclfillcc tcciproca , 
finllct adictfta linc miniflcrioaliquid opcrandi , con- 
rra Lli quando . ff. dc lcgac j. & c.h Papa , dc priuilcg. 
in 6. Huic tcxtui rcfpondctur,omiflis ahjs relponiio- 
nibus , quod Claud a fuit admilla, quianulla fupcrc- 
rac pcrlona , cui i-oriio vacans acquiri ponuf Ict cx 
prxinmpta mcntc, & non cx co folo quod cdlarct 
rcciproca, prour prxfupponit Imola.& idcoargu- 
mcntum a contrano lcnlu fumi non porcft, quiacon 
dicio non euenit in pcrlona pnmi, ncc dc hocibi 
quicquamnuxritur,necquxri poteft, &in rcciproca 
nonhtfiindamcntum, &idconclcio qualitcr poflit 
argumcntum a concrario icnfu liuni, & reciproca 
operacur.quia ex ea cognofdcur, ipcm fidcicommifli 
non cranfmicci ad filios. 

Ratione mouctur : quia fi quando non adcft rcci- 
proca fubftitutio , fratcr fuperifcs prxfcrrctur fubfti- 
tuto in partc frarris prxmortui , fcqucrcnir abliir- 
dum, quod eucnicnre poftea condicionc in pcrio- 
na vcriulqucfublficucus non perdpcrctporrioncin 
pnmi vr probabitur. icd hoc diceredf abliirdum, 
cum quihbct ccnlcatur grauatus rdiitucrc portio 
ncm (uam . Lab co . C dc ndcictmmilL Ergo abiiir. 
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dum eft eriam dicere, frarrcm prxfcrn fubihcuco. 
probatur confcqucncia , quia parcem quam habct 
trater, vel habet cx teltamcnto fratris, vd ab intc- 
ftato cx taciro iurlicio fratris, & idco non habct cx 
iudicio rcftarocis primi, prout notacur pcr glof & 
Doctores in l.cum, qui nouifTimus . ffad Trcbell. 
& pcr DocTores in 1. Marccllus. $. quidam hbcns, 
eodem tiruto . ergo cum non habcat cam ex iudi- 
cio&ex diipolitioneprimircftanris, camnotcncrur 
{ubltitnrorciticucrc, cumquilibetinftitutus intclli- 
garurgrauatuspcr fiddcommilTutn fubftirurofidci- 
cominiilario reltituere partem fuam tantum, idcft 
jptlus inftituti dccedcntis finciibcris , non autcm in- 
tdligarurgrauatusdepartecohxrcdis, qttx tibi rcli- 
€U non eft , argumcn. Lfed li. $.(inali. ff. dc legar. ; . & 
tpater filiam.$.finali , in finc. rfad lcg.Falcidi ara . fcd 
quod eam fubftitutus non habeat , clt abfiirdifli- 
tnumrergone tale abfttrdum (eqtiarur, concludcn- 
dum cfk in tali cafu fublhtutum prxfcrendura cflc 
irarri (upcrftiti . 

Huicrarioni, in qua mxximum fundamcntum fa- 
cicbat Imola.rcfponderur, qubdfi fratcradmicratur 
cxdufofubfticuto, &pofteaeueniat conditioinpct- 
fona vtriufque, tenebitur vlrimus , fctt eius harres re- 
ftitucrccocainhxrcdicarem fublljtuto vtdclicctpor- 
tionem vltimiex pcrfona vlcimi , & porrioncm pri- 
mi ex porfona primi, quia vtriufquc fidcs grauara 
fuir.fcd antcquam eueniat condttio in perfona vlri- 
mi,cxcluditur fubftirurusaparrccorixrcdc luperfti- 
te,cuiusfauorepluralita?non rdbluirur iniiugula- 
ritatcs, fed ftatcollcctiue. Eccum hxcopiniointurc 
non fubfiftat, idco altera eft opinio fupcriori con- 
traria, quod proccdar qubd fubftitutus non adrait- 
tatur , quando condicio cucnic ifl pcrfona prirai , 
ctiam quando libcri non fuerunc inuiccm fubltiruti . 
&h.-.ncopinionem tencnt Alcxan. Salyc&Corn. in 
di m l.penul. Alexan.& Ripi in diclo fcu m i:a . & cft 
comtnunisopinio, proutalTcrirSoci.inconfi.94.fub 
numero 14. volum.4. &cftvcriiu*maconc!ufio,qua: 
probatur tamindicTo$.cum ita.quam criara, qttia 
pcr fideicommidariam fucccditur alic ldenci rcfta- 
tot i. I .•<•itcrc.lt . fcum filix . fT.de vulg. & pupiL fub- 
ftitut.&idcoftcuttcftator non vidccur infiddcom- 
millarta facta vni filio prxtulifTc cxrrancum fubfti- 
turum foboli nafciturx. l.cumacticifTimi. Gdcfidri- 
coramilL itanon vidcturprxrtililTefoboli iam natx: 
&(icfiliofupcrttitigrauato-limjl cum aliofilioprx- 
dcfundra&tantomjgiscum cOntra liibliitutumad- 
fir vcrbortim propriccas, & ci:m non conftcr dc mcn- 
te, non eft in dubio a vcrborum propnccatc rcccdcn- 
dum.Lnon alircr.rT.de lcg. t . 

Siconditio veriikatur in pcrfona vlcimi , & runc 
admittitur fubfticutus, vt clt communis opinio,& 
probaturindicto$.aimita. Hxc condulio dcclara- 
3 4 rur. f primb, vt proccdar quando fttbftitucio fuit fa- 
cTainroro, vdfimplicitcr: fcosfi inpOrrioncvltirai 
tantu, (i vtcrq; decclleric fine libcris, quia runc omni* 
no c\dudcrur fubftirurus. ira tcncnt Ang.Pau.dc Ca- 
ftro, Alcxan.Ripa, &alijcommuniter indicto $.cum 
ita. Kuin.in conliLc ti. numcro j.volum.j.&Curr. 
iun. inLpcnuL C.dcimpubcr.&alt)sfubftirur. &cft 
communisconclufio, qux probarur hac rarione .in 



dicto$.cura ira, Claudia admittirur ad porrioncm 
vlrimi, quia fi rcftaror voluic ad Claudiam roram 
hxrcdiratcm pcrtincre,fi nouiflimus partcm primi 
fufccpiflcr.cadcm rarione voluir, quoddcficicntcpri 
mafubftitutione, (cilicctprimi moricncisaim filijs, 
qubd ad Claudiam pcrucniacur portio vltimi fine 
hlijsdecedcnris.fcdlvrcrarioceilat, quando fubfti- 
turus cfl in portionc vltimi, fi vrerquc vel ambo fi- 
nc liberis dcccircrinr.cum runc tcftator noluir to- 
tam hxrcdiratcm ad lubftirurum perucnire, fcd ran- 
nim porrioncm vltimi . crgo cclhre dcbct criam il- 
Uus rcxrus difpolirio . Corroboratttr Jtxc racio : nam 
ctim tuncccflct prxfumpta mcns rcftacoris, atten- 
dcndum cft proprietati verbontm, &pIuralirasnon 
potclt rclolui in fingulariratcs, qux rclbicit vnura 
tantura cflccrum.cum fubftirurio fuerir facTa in por- 
tionc vltimi , fiambo finelibcrisdccelTerinr , Dyn. & 
Batt. in dido $. cum ica . & Barr. in I. falCi. $. fi n. fT de 
condtrio.& demonftratio. & pluraliras vbi refpicit 
vnumdctcrminabilc, rcqtiirit concurfttm omnium 
copularorum , puta fi plurcs qualitatcs inferunrur 
vni fubicdo ad vnum qtialificandtim , Bul. in l.penul. 
invlcimacolum. C. deimpubcr. &alijs fubftjrur. & 
probatur m clicet caufam , de probat. & in Lhxrcdi 

f>lurcs.fT dccondir. inltttut. lalincafu noftroplura- 
icasrefpicitvnum dcrcrminabile, fiarabo finclibe- 
risdeccdcrint: crgoifta pluralitas rcquirir concur- 
fum copulatorum , & fic ad hoc vt fubftitutus ad- 
mittatur , nccefTe eft qubd ambo (inc liberis decc- 
danr. Harcdcclararioproccdir, quandoapparct fub- 
ftiturioncm in porrione vlrimi talitcr elle fac>am, 
qubdnon comprchcndir porrioncm primi: vcquia 
(ltgrauatus vlttmus reftitucrc fuam porrioncm hx- 
rcdiratis, iuxra I.Marcdlus . $.quidam libcris , & Lira 
ramen. $.qui fufnecbm . fT adTrcbd. (ecus li didtiim 
fuillct qubd fubftitucbar in portione fua fimplici- 
tcr , quia runc videretur etiam grauarus refTitucre 
id, quod (ibi vltimo decedenci pcrucniller cx fidci- 
commiflb reciprocc fjtfto prius incer ipfos frat rcs , 
vcpacercx nocacis per liarr. in dicto$.quidam libe- 
ris. namtuncftarct ctiam racio alli<»nara pcr rex. in 
di<iro$.cumita. cum liibfTicucusin porcionc (impli- 
dtcr inrdligacur eciam fubfticucus in portionibus 
cohxrcdum, diclro $.quidam lihcris. & hoc modo 
dcdarationem antedicfam incdligunc Imola, Alc- 
xand.& Ripa in dicTjo $.cum ita. rcicda opinione So- 
cini.quidcclaracionem diccbar nroccdcrc fimplic*- 
tcr.cuamlifublTirutiofada fuillet in perfbna vlti- 
mi , cuiui rationi rcfpondct Ripa in dicto $.cum in , 
numero r f. 

3 5 Sccundbdcclararurj-fupraditftacoclufionon pro- 
ccderc, quando fupcrellct pcrfbna , qux cx vcrifiinili 
menrc (iibftiru tuni cxcludercr, Barr.& ali; coramuni- 
tcr ind.$.cum ira. 

Quando funr inftiruri lihcri hxredes, & cis fuit 
faclraiubftirutio, iiambofinc libcris dcccilcrinr, & 
fic coIlccTiue, fiuc copulatiuc, & primus mortuus 
fuit cum liberis , & nouifTiraus finc libcris,tunc fub- 
ftirurus admitritur ad portioncm vlciini . quod in- 
tclligas proccdcre in fauorcm dcfccndcnris tcfta- 
toris tanrura fubftituti , non autcm altcrius exrranei, 
vel eriam tranfucrfalis , quia in ilro cafu fili j prxdc- 
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Ainch fracris ab intcrt.ro adraictantur,proutdccla~ 
rat Ang. in confiL 80. colum. fin. vcriic fuper co au« 
tcm , quod quxrirur . Dec. in confiL 1 94. & Corn. m 
confil.18 ^.colum. pcnult. vcrdc. itcmcxdicfa thco- 
rica,volum.primo . , 

Si conditio cucniat in perfona vtriufque, tuncfi. 
nedirficultateadmittirur fublhtutus, Do&orescom 
munitcr in d.$.cum iu . 

In fecundo cafu principali, quando eodcm tcm. 
porcdcccllcrunr, duofuntcafusconiidcrandi, qur> 
rumvnuscft,quando mtct inftirutos nulla prxccf- 
fit reciproca : fccundus cft,quando prxccdit rccipro- 
ca: liprimocaluloqmmur,& tunciubftitucusadmic 
tmiradhxrcduatcs vrnulquc, cum iit conditiopu* 
rihcata in periona vtriufq uc , argum J.qui duos. rt.cic 
vulg. & pupil. & l.qui duos . rf. dc reb. dub. li fecundo 
cafu loquimur,& tunc adcft diificultas, quia proprcr 
rcciprocam , fubftiturio ccnfctur f.icta vltimo. &fi 
hoccafu ignorctur quis fucrit vltimus, proprerin-. 
ccrrirudinemfubftmirus cxcluditur.Lcum, quino. 
uilTimus. rLad TrcbcL & l.li fucrit. ff~.dc rcb. dub. Pro 
rclolurionc huiuscalusdicas.quod fubftirutio, aur 
fuit fa&ainportionc vltimi tantum.aut fuir faCra 
intoto: fiprimocaluloquimur, & runcinccrtitudo 
vihat fubftitutiuriem. & ita proccdit d.I.eum,qui 
nouiiTimus.nam qiundo addtinccrtitudo, curoqua 
lcxabfque altcnus prxiudicio diipcnfarc non potc- 
rar, runcvitiarachim: namliduofimulCapitolium 
afccndiirccontcndiint,nccapparercpoiTitvtcr prior, 
ccrtc lcgatum vm, dan abiquc altcrius prxiudicio. 
non potcll , & ideo lcgatum vitiatur . Lli ita fucrit. ff. 
dc rcb. dub. & idcm clt , ii inccrtitudo fit circa rem , 
qux linc altcrius incommodo expcdiri non poiTit, 
velcumeadilpcnfarc, vt m terraims d.Leum qui, 
vbiduorum inftitutorum,qui nouiiTunus morcio 
tur, rogatus fuitportioncm fuam rcftirucrc Titio, 
runc ccrtcli non appareat vtcr nouiifimus decclle- 
rit ncutram illc portioncra conlcqtiatur , quia lex 
qu.xnam portio ad hdcicominillanam pcrtinct 111- 
tcrprctari non poreft ablqucmagno prxiudicio Ti- 
ti j vcl corum ad qtios cx tcltamcnto vcl ab lntciUto 
poruoncs hxrcdum,qui grauati contcnduntur , pcr- 
ucn turx cran r , prop tcr quod incerti tudo mcri to vi-» 
tiat.fi fccundocafuloquimur, & tunccum fubltitu- 
rusinomncmeucnnim lit habiturus totum, iticcr- 
utudo non vitiat fubftitutioncm & fubftitutus c!r 
admittendus , nam quandoinccrtitudo nulli facit 
praiudicium, tuncpcrtalcm incertitudincm actus , 
non potcri t,vt probarur in Lex duobus. & l.qui duos. 
fKdc vulg. & pupil. vbi in omnem cucntum ad vtran- 
quc portioncm lubftitutus admittendus crat, nam 
fi impubcrcscodcm tcmporc pcrijllcnt, fubftitutus 
ad vtranquc portioncm tanquam hxrcs vtritilq- t ad- 
mittendus citct , ii diucrlis tcmporibus pcrijllcnr , & 
tunc admittitur ad portioncm vtriufquc cx mcittc 
tcftaroris: cogitauit cnim tcftarorquod ( vtplcrun- 
quc fit) diucrfis temporibus morercntur impube- 
res, vndc fupcrftcs prxmorienti ab intcftato iuccc- 
dcret, quohcrct, vt vltimi moricntis h.Trcditatem, 
ad portioncm quoque prxmorientis fublhturusrc- 
pcrircr, iraquc nouiflimo tanttim fubilituit non 
quod vcllct noui/fimi tantum portioncm adfublh- 



tutum pcrrincrc, rura voluic vtranquc, fcd quod vo- 
luitquodportio prxmoricntis ad lupcrftitcra prius 
veniret, quamadfubftitutum, &cx hac Confidcra» 
tionc remouetur fupradidLi rario.quia proptcrro. 
ciprocam,licctfubititutio dicatur iactavltuno, ta- 
mcnnoncftpcrhocfactain cius porrionc tantuin, 
fed immo eft facta ad portioncm vtriufquc, & ideo 
cuminomnem eucntum quod libcri lufrcdcs riih- 
turi linelibcris dcccllcrinr iubftitutus in totum dc- 
bcatadmitti, inccrritudonon vitiat ltiblhtuhonem. 
exqua rationechcitur, quod quaudo fubftirutiofi- 
dcicommillaria ctlcr racfafub condidone fi fineli- 
bcris decclicrint, & vnus cum libcris dcceilcrit, tunc 
cum non conllet, quifnam vltimus rnortuus fucnt 
propterinccrtirudincmfubihtutus cxduditux, cunv 
is, qui cum libcris dcceilcrit , potucrit cilc vltimus irt 
inoricndo , quo caiu fubftitutus ad portioncm pri- 
mi nonadmittcrctur propter rcciprocam,&deno- 
uillimi portionc cxcludcrerur proptcr bberos- : &> 
idco cum bcc lnccrntudo poflii cllc praitidiciahs 
fili js vmus cx inihtu ris,dcbct lublhtucioncm viturc , 
argum.cLl.cum qui nouiirimus . 

Supradictuin fuic,quiddctcrminctur in pupilla- 
ri ac tn fidcicommitlana (ublhtiitionc, ad prxicns 
vidcnduin cft, quidin vulgari (ubihtutionc decida- 
t ur. fcd quia hoc abundantcr pcr mc dilpucatum fnit 
inmatcriavulgarislub(htutienis,ideo pro rciulutio- 
nc huius matcrix cft rccurrendum lbi . 

S V M M Ji i\ / V M. 

I Tnpilhris fubflicutio adboc vt furi pcffit , rtqmritnr 
vt illcjui fit, ftt de libcris . 

C A P. VIL 

Vxricurqiiinco&principaliter^quxre* 
quiranruradhocvt pupillaris fublfitu- 
Ihtutio rtcripofiit.&exmcnrc DoCto- 
rum dicas,quodocto rcquiiitaiunt nc- 
ccfiana : & primum rcquifitum c(t • 
t quod illecui titpupillaris fublhrutio, fic dchbcris . 
Llccunda.tl. codcm. &cummultiplexfit liberorum 
gcnus, idcodiucrlo modo concludendumcfi: nam 
Hlij tutluntlcgitimi & naturales,& de iftis nd cftdu- 
bitandum, vtpcrtotum.fr.&C.dcinftitut.codcin ti- 
tulo, &l.liarrogator. tT.dcadoprio. aut funtlegitimi 
tancum : & tunc aut luntlcgihmi pcr arrogauonem f 
& in hoc cafu pat cr arrogator potcft pupillaritcr fiib- 
ftitucre rtlioin lcgirima arrogati, quamuis ad eam 
tcncaturcxnccciTitatc, icilicctcx conftitutione diui 
Pij.l.fcd II i:lurcs.$.in arrogato.ff dc vulg.& pupil.fub- 
ftitu.& d.Lli arrogator. & ratiocft, quu talis pupilla- 
ris fubftitiuio cit comraodum pupiUo,fccusiic(Icc 
onus fcu grauamcn . & hinc eft quod patcr arrogacor 
non potcll (ubftirucrc rilioarrogato pcr iidcicommif 
lu m 1 1) illa quarta. rLLfi arrogaror . & ratio cft quia fi- 
dcicom m illum cft on u s & grauamcn. Lco hcredi.$.cu 
fil ix.rl.cod. & ifta cft differcntia inttr parrc arrogato- • 
rcm & patrcin Icgitimu & naturalcm, nam pater arro 
gator pofclt tantu (ublhtucrc in bonis abco prottcn- 
us,vcleiusconicplationc.$.non iolum, Inlr ■JcpupiL 

iuj.hr. 
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fubftit.&d $. inarrogato. patcr autem Icgirimus Sc 
naruralis potcft indifhncte liibftirucrc in bonis vn- 
decunque pcruentis filio.di dfo $.in arrogato. & rario 
diucrliratiscft.quiapater lcgitimus& naturalis ha- 
bet plus iuris, quia in eo funt duo vincula,lcgis & na- 
turx: ideolexmagisconfidit deco. itcm quia pater 
arrogator pcr cius difpofitioncm non potcftprxiu- 
dicarcvenicntibusabintcftato, niii inlcguima, qux 
ab co obuenit.tex.cft in l.ncc ci.$.primo. iuncta l.vcr- 
bis . & l.non alit cr . ff. de adoptio. Aut funt lcgitimi 

Eer adoptionem, & in hoc cafu fccundum giof. & 
)oc torcs communiter in dicfa l.fccunda , concludas 
patrem adoptiuum non pollc fubftirucrc pupillari- 
terrilio adoptiuocoincafu,quoin potcftatcm non 
cranfit,iuxu$.fcdhodie,Inftitut.dcadoptio.&rario 
cft, quiade cllentia pupillaris fubftirutionis requi* 
ritur,quod fint in poteftatc patris fubftitucntis, pro- 
ut infra vidcbimus,crgo ia eo cafu, in quo filius ado- 
ptiuusinpoteftatcm non tranfit.illiper patrem ado- 
ptiuum pupillaris fubftitutio ficri non poreft : auc 
lunt rilij naturalcs, & tunc cis non potcft pupiUaritcr 
/ubfhtui, cum non fint in poteftatc patris naruralis. 
$.primo , laftitur. de parr. potefta. & I.Lucius . tt" co- 
dcm.&pupillarisfubftitutionon fblum fieri potcft 
liberis primi gradus, fcd etiam ncpotibus , proncpo- 
cibus & vlterioris gradus natis & nafcuuris , vt in di- 
6aLfccundaprobatur. t 

SFMMutnirM. 

X lUe, tui fit pupiliarit fubtlitutio , ntcejfe tli quod ftt 
impnbes . 

Z Statuto ft caueatur , quod minor viainriquinquc armis 
non vojfit tcflari , an tunc paterfamilias maiori qnt- 
tnordecim annis , fed minori vigintiquinque pnpilla- 
riter fubflitucre p(fu.cum eius dcclarationejium. j . 
& ampltationc , nu m. 4. 

C A P. VIIL 

Ecundumrequi(irumeft,quod illc, cui 
talis fit fubftitutio fit impubcs, |& ideo 
inonbus inftitutum eft, vt cum eius xta 
tis filij fint, in qua ipli libi tcAamentum 
faccre non pollunt.parcntcs eis facianr, 
Inftitut.de pupil. fubftitut. in pnnc iuxtahoc rcqui- 
firum quxrirur primo.tquid licaueatur ftatutoqr 
minor viginriquinque anms non poffit teftari, an 
tuncpaterfamiiias maiort 14. annis, fcd minori vi- 
ginriquinq; pupillaritcr fubftitucrc poffit 1 & in hac 
quxftionedux funt principalcs Doctoru opinioncs, 
quaruni primaeft aftirmariua, quod antcdido mi- 
nori parer pupillariter fubftituere poffit.quamopi- 
nionem tcncntSalyc. Raph. Cuman. Arec laf. & Ri- 
pa in d.1. 1. & BalcLin Ldc quibus , num. 1 1 Jf.dc lLqui 
moucnturcxduabus rationibus potiffimum. 

Prim6impuberiperpatrempupiliaris fubftitutio 
fiertpoteftcaratione, quiacumeiusxratis filiusfit, 
inquaipfe iibi teftamcntum faccrc non potcit, patcr 
ei facit, vtin princ. Inftitdc pupiLfublht. probatur. 
fedhxcratiomilitat ctiam incafu noftro, quiaifte 
filiusteftannonpoteft: crgo militarcdebcc etiampu 




pillaris fubititutionis dilpoiirio,argum.LaTirio.rf,de 
verb.oblig.&Lillud. rtad lcg.Aquiliam.Comproba- 
tur hxc rario pcr rcx.in l.qui neque.$.j. ff.de rebus co- 
rum. vbi Iureconfultus cxtcndit lcgem loqucntem de 
impuberc ad adultum ex identiratc rationis. Huic ra- 
tioni rcfpondcrur, quod pupillaris fubftirutio inuen- 
tacft, nonfolumcxeoquodpupillus teftari non po- 
tcft, vtin prioc Inftir. icdcriamprincipalircrinucn- 
tafuit.vttucrcturcorpusacfalus impubcris, argum» 
l.multi . ff. dc libcr. & pofthum. & g.finautcm , lnftic 
dc pupilla. ac etiam, vt pcrlona przfit rcbus.$.fin. I n- 
ftit.de iurcpcrfona.&Iurcrationon folum inconfi- 
dcrationeelledcber, fcd forrcpotiffimum infpicicn- 
da: &idcocum nullidubiumfit, quin regularircr, 
qui eft 14 annorum habcar, firquc magis idoneus ad 
corporis fui rutclam.quam qui cft trcdccim, vcl non- 
dumattis;itquatuordccim:ergonon dcbct ficriifta 
extcnfiodepupilloadpuberem&adulrum in marc- 
riaiftacxorbiranti,qualiseftifta, inquaalteripro al- 
tcrotcftari conccditur,&inqua cftminor,& non 
cidem ratio. Prxtcrcapupillopotcftficri pcrpatrcra 
pupillaris fubftirutio, non folum quia tcflari non po- 
tclt , fcd ctiam quia ranquam impubcs propterxta- 
tem tcftari non poteft , vt probatur in princ. lnftit.de 
pupiLin verlicnam moribus . alias cniin lex pofuillct 
rcgulam in omni filio inrcftabili, quod non fccir.l.ex 
fa&o.ff.cod. & idcocum incafu noftro iftc minor no 
poffit teftari, non proptcr xtatem , lcd propter ftatu- 
tum, concludcndum eft, pupiilarcm fubftitutioncm 
patrem pubcri,& minori aa^nnoru facere no pofle. 

Secund6& vhim6mouetur. Lexnouaaddcnsvcl 
detrahens antiqux lcgi, recipit omnes rcftriccioncs 
&inrcrprctationes,quasrecipitlexantiqua. Lfi.C.dc 
inoffi.dotJ.intcr focerum$.cum inrer. ff dc pau. doc 
cV $.j- Auth. dc fil. an.dor. i nftrum. qux rcgula proce- 
dit etiam in pcrnalibus & correc^orijs, Abb. in cfi.de 
rcfcrip. cum crgo lcx antiqua,vidclicct Lli qua xtate. 
ff.de tefta.prohibcns impuberes tcftari, recipcrct hac 
intcrprctationcm , vt non pollet per fc,fcdpcr patre: 
fic candcm intcrprcrationem dcbet rccipcrc lcx no- 
ua ftatutaria, porrigens tcmpusprohibitionisad 1 j. 
annum. Vcrum huicrationi rcfpondctur: nam lcx 
antiqua non recipicbat hanc intcrpretationcm , vt 
qui pcr fc teftari non poftct, valcrct pcr patrcm , cum 
non omnesquipcricrcftarinonporcrant, ncq;pol- 
fuot, poterant vcl polliint pcr patrcm fuum teftari,vt 
patctinpcrfi^nis cnumcratis in$. lcgari. Inftir.dclr- 
gat, cum glof. quini^mo corum qui pcr fc reftari non 
pollunr, ijs folis pcrpatrcm tclbri conccffum cft,qui 
teftari non poterant ob id, quod ad fui corporis ruro» 
bm non erant fatis idonci , qui autcm ad fui coi poris 
rutclam non dcfinunt clfc idonci: qualcs funt viri 
Z4.annorum, i) licct pcr fe teftari vercntur.non potc- 
runt pcr patrcm tcftari . & fic vidcs lcgcm antiquam 
rccipere illam intcrprctatione rationc pupillaris cta- 
ci$,cuius rcfpcclu non potcrat tcftari, ncq; ad fui cor- 
poris tutclam erat idoncus.qu; ratio ccllatin cafu 110 
ftro, cum iftcmaior 1 j.annorum , fit idoncus ad fui 
cnrporis turclam,& non rationexutis.fedftatuti tc- 
ftari non potcft, & ideo ccfiarc dcbct dilpolitio, & il- 
la intcrprctatio in cafu noftro ficri non potcft ■ 
£t cu fupcrior opi.Dulla rationc probctur,cui com 

j modc 
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modc rnderi non pofTir, ideoaltcracftopi. fupcriori 
conrraria, fcilicerquodpatcriftonunori pupillaricer 
fubfticuercnoii poifir.&hancopinioncm cenencBar. 
Cuman.NicoLde Neap.Alex.&Soci.in d.l.i. Imola in 
v C.Rai nutius,cxcra de rellam.Bai.in princ. lnlht.dc pu 
pilfubllit. & ibi Nicolaus Bellon. & Ozerius , & Po- 
licin tracl.fubftirut.in matcnapupillaris fubfhrurio- 
nis, infccundoquxfitofcpcimi quxliti principalis. 
& hxc fccundum laf. & Rip. in d.l.t. cft commuais 
&rcccpcaScribciuiumfcntcntia.Quimoucnrurpcr 
tcxcum inprinc.Inlhr.de pupiLlublhr.vbiprobatur, 
patrcm pupillo pollc pupillariter fubftitucrcquia ra- 
tionexutis tcftari non poteft. fcd hxc fario cciTatiti 
cafu noftro, quiailtc minor non rarionc xutis , fcd 
proprcrvirtutcmlhtuti tcftannonpotcft: crgocclTa 
re debet etiam difpolitio pupillaris fublhtutionis, 
argum.ccumcclIantc.cxrradcappcllac.&Ladi^crc. 
$.quamiiis.ff!deiurepatronat. Confirmaturhochin- 
damcntum, pupillaus fublhcutio inucnta cft non fo- 
lumproprcrcaquodpupillus tcftari non pocdl, fcd 
criam proptcrca quodad corporis fui tutclam furti- 
cicns non cft , vcl idoneus , vt in $. finautcm quis iu 
formidolofus , Inlhc.de pupil.&Lmulti non notq. f£ 
dc hbcr. & pofthum. & vt pcrfona prxlit rcbus , vhn 
$.fin.lnftir.dc iurc perfona. & hxc ratio non folum in 
confidcrationccllcdcbcr, fcd fortc potilfimum inlpi 
cicnda: fcdnullidubiumeft.quod quielt i4.au no- 
rum, habcac fitquc magis idoncus ad corporis fiii tu- 
tclam,quam qui cft trcdccim.vcl nondum atci'(*it 1 4. 
crgonulli dubiumctiamcllc dcbct.quin pupillaris 
fubftirutio fieri non poffir pcr patrcm iftonuiori, 
cumfitminorrario&fimusin macexia exorbiunri; 
& altcri pro altcro tcftari coccdarur , in qua non pcr- 
mirtiturexrcnliodcvnocafu ad alium,vt probatur 
in l.ex u£to.f£cod. Srringir hoc fundamentum : nam 
ind.princ.probatur, faaihatem pupillariter fublli* 
tucndi cllcprarfcriptam.moribusqucinduclamrmc- 
dolic, confucrudocc prxfcriptio non rccipiunrcx- 
tcnlioncm vcl aiigumentum.cum tanmm prxfcri- 
ptum qiurum pollclfiim, vt probatur in Lquod mco . 
$.fin. vhicommunitcrScribcntcs. ff.dcacquircn.pof- 
fclT. & in I.j. $.fi quis hoc inrcrdicro. ffidc itincrc achi- 
que priuaco.confuccudocnim & pra-fcriprio non cx- 
tendunturvlrraidquod agitur, nam prifcriptio cft 
odiola, & idco reftringcnda.c.odia, dc reg.iur.in 6.& 
idcoetiamfiinaliquocafu prxfcriprio fit fauorabi- 
lis, non tamcn extenditurcjcfimilitudinc vclcaufa, 
Bald.inl.quodconftituta.C.nedc ftarti dcfuncr.& 
hinc eft qu6d prxfcripu poteftacc cxcommunicar» 
di.non prxfcnbif porcllas inccrdiccndi vcl fuipcden» 
di , vt clcgantcr norat Abb.in ccum olim , in pcnulr. 
colum.cxtra dc prarfcript. fcd hxc prxfcriprio & con- 
fuccudo pupillariter fublhtucndi cft introducla fo- 
lumrationcpupillarisxtatis: crgo vltra rcmpuspu- 
pillarisxutis non exrendicur.quod parctclTcVcrum, 
quiapupiliaris fubftirutio conccfTa cft cx difpenfatio- 
nc,cumfitconrratcgulasiuris communis introdu- 
c>a: ergoficonccditurparriquod poffit pupillaritcr 
profiliopupillofubfticucrc, non dicirur conccfliim 
quod poffit pro aduIto,cum difpcnfationcs finr odio- 
fx & ftriifrc inccrprctandx.cj.de fil.presbyt. in 6. & ex 
Jioc fu r.damcnto cgo concurro cum hac communi 
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opinione.a qua nullopactocftrcccdendum. 

Hxc communis optnio dcclaratur, fnon procede» 
rc 11 ftituto caucatur, vt impubes quis lit vcl intdliga 
tur,vcl pupillus vlq; ad annos vigintiquinquc : ni tuc 
pcr patrcm pupillaris fubftituuo ifto minoii ficri po* 
tcft , prout dcclar.it lul.in princ. Inllit.qucm fcquun- 
turAlcx. Iaf Ripa.&Alcur.m d.l.i.Coral.inl.litc* 
ftamciito,num.6.C.dcimpub.&alijsfublhc.&Bcne» 
dichin c.Rainurius, in matcna pupillaris fubftitutio- 
nis.num. iS.cxrradc tcftam.ee hiccft comruunis 
opinio , prout rcfcrt Fcrnandus Valquiusin tract.de 
fuccclL progrcf lib.i. $. 1 4. num. r j. Qui mouentut 
arg.I.Mci 1. rfdcahmenr.&cibar. lcgat. Vcrumhuic 
tcxtui facilitcr rclpondctur.cum ibi illud lir.quiadc- 
pcndctcx voluntatc tcftatoris, &idcoaIimcntalcg2- 
tapucro velpucllx uitclliguntur dcberi vfquc ad vi- 
ram pueri,feu pudlx: quod fecus cftm qu*'ftioiie no 
ftra , cum quod ficri poffir ptipillaris fubfticutio , de- 
pcndct ctiam exdilpolitionc Jcgis . & idco licct con« 
curr.it teftatoris volunras , li taincn ccllat lcgis dilpo- 
fitio , nihil cft . & proptcrca in argumcniutn non be- 
ncfacitdd.Mcb. 

Sccund6& vltimo moucntur hac ratione, Lcges 
nouxrcapiunrintcrprctationcm palTi\iAm&txtcn- 
fiuam pcr lcgcs mcrcs.l j.J.Icx ralcidu, vbi Aicx.poft 
alios. ftad lcg.f alad. Bart. &alij in l.omncs populi.ffi 
dc iuftit. &yurc. vndecx vi com|Hchcnliua faculus a 
vctcribuslegibusdata, vtimpuberibusfubititiiatii', 
vt pcr tot. fl. dc vulg.&pupil.&per tOtiim , Inllir.de 
pupiLcomprchcndic eosqui impubcres* ccnL-ntur, 
lccundum cuiufquc regionis confuctudincs,niores 
& lcgcs . Cc, tcrum & huic rationi rclpondctur, quod 
xtasptipillarisinlcgibusvcteribus cleclarau extitit» 
& vfqac ad lilud tcmpusficri potcftpupiUaris fublli- 
tutio: & hoc ca rationc cft nurod-ictum . quu nu- 
iw<r 1 4-annis non clc idoncus atl fui corporirruce- 
lam.§.liiuutcmformidolofus, Inllic.de pupiL&idco 
ficcftatorvclitquod pupillaris xtas vfquc ad vigcfi- 
111 jinquinttimannum inttlligatur, nonpcrhocpu- 
bcri ficri potcft pupillaris fublhtutio, cum contra 
cius volunutcm lit lcgis difpolitio, ac eriam leg» 
ratio.non potcft ncgan, quin illcqui cfti4.anno- 
rutrl , ad fui corpori 1 . tutciam non lit magis idoneus , 
& idco non porcft ficri iftacxtcnlio, ncc pcrmitritur . 
vbi enim non cadcm eft rario , ncquc ctiam cllc po- 
tcftcadcmiurisdilj><jfitio,argum.c.cumccllanie,cx- 
t ra dc .ippellatio. & cu m lixc opinio nec lege , ncc ra- 
tioncfundcrur, cui commodc refpondcri non poffir» 
id.oaltcraeft opinio iupcriori contraria, quarnrc- 
ncc Bart. in dicu 1 fccunda^ & fcquuntur eam ctiata 
Polir.in trad. dc fublhtut in matcria pupil. lubftituu 
in fcptimo qucfito principah,& Kcrnandus Valquius 
in tracl.de fticccll.progrcLlib.i. $. 1 4. numero j6. 6& 
moucnturilh. PupilTaris fubftirutio idco heri po- 
tcft imptibcri, quia gcncrare non poteft filios, & pro- 
pterca cum pubes gcncrare poffir, fibi pupillans fub- 
ilitutio ficri nou potcft. fcd hxc rario ccllat etiam 
ftante fupradicto ftattito,qu6d licct pupillarisxtas 
durctvfquead vigintiquiuqueannos virtutcllatuti, 
ramcn pubcs gcncrarc potcft filios . ergo fibi pupilla- 
risfublhtutioficrinon poteft.& fi te!pondendo di- 
xcris,fupradicum rationcm no dTc veram, cu impo- 

bcs 
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bes poffic eriam filios gcncrarc, vi probatur in cde il- 
lis, & in c.a nobis , cxcra dc dcfponlar. impu b.rdpon- 
dco, qu6d hoc raroaccidir,& idco non liabcc in con- 
iideranoncLnam ad ca.ff.dcll.& cft bcnc vcru, quod 
harcrationoobftataliaconfideracionc, quiaratiofu 
turc procrcationis non rdpicirpordtatcm teftamcn 
torum,dcquadi(puramus,fcdconccrnirfubfututio- 
nis rclolutioncm:alias fi dicaraus non pollc fubftitui 
illis ,quipolluntgcncrarc, ncc muco liccrc, contra 
«LLcxfa&o.potcft cnim mutus concrahcrc matri- 
moniura&filios gcncrarc.ctuar,defpon(al.nccfurio 
fo etiam hcerct lublhtui pcr patrcm , na furiolus po- 
teftgcncrarc rihos Icgicimos , ii ance furorcm macri- 
monium contraxcncLpacre furiolo.ff.de his,qui funt 
(fui,vci altciur. 

Secundb mouenrur&vltimo . Pupillarisfubfticu- 
cioeararionc inucnra cft, cjuia pupillus non potcft 
«cftari proptcr .rtati t ddccium, vt in princ. Inftit. de 
pupiLlubl tic& quia minor i aannis noh eft idoncus 
ad fui corporis cutdam.Lmulci non notx. ff. dc hbcr. 
& polchum.$.lin autcm formidolofus, lnfti.de pupiL 
lcd hcc ratio ccllat in quarftionc noftra , quia qui cft 
24.annorum,clt magisidoncusadfuicorpons cuco 
lam, &potcft tclfan nonobfta/tceftacuco , quod pu- 
piilaris ecas vfqucad vigefimumquincum annum du 
rcc, quiainccntioftatucntium fuic vcllc pubcrcm ro 
purari, pupi llum arca alia ncgocia, & non circa achl 
ceftandi,cum pubcsccnfcacuc luberc fufficiens iudi» 
cium ad tcftandum.l.qua xcaccff.de teftam. & J.prar- 
rcrea, Inftit. quibus non eft pcrmilf. faccre rcftamcn. 
& hinc cft qubd in multis locis leges appcllanc impu- 
bcrcs, maiorcs i^-annis, vrind.l.Mcla,cumalijsibi 
inglofallcgarisprobarur, & camen circa adum ro 
ftandi&alia negocia prxtcr cxprclla ccnfcntur clle 
puberes: & idco non clt abfurdum dtccre m cafu nc» 
ftroquodcircaalia negocia &noncirca actum tcfta- 
d i ccnleantur pupilli,ncrcfultcc iniquam quod aufo 
rarut teftamcnci facho , vtin Lcxfacto. rT.cod.&in fi- 
milifacir, quiaptohibita alicnarionc generali,non 
ccnfcturprohibrta alienadopcr viamteftamcnti, vt 
plene traditur in l.ii itaquis ca lcgc ff. dc vcrb. obiig. 
crgo cum ceilet rano , ceftare cttam dcbct pupillahs 
fubftitutionis djfpotitio,arg.ccum ccilancc, cxrra de 
appelL& cum hac vltima opinione cgo pcrtranfco.cu 

- inpun&o raris vcriormihi vidcatur. 

£x fupradidis vidcs pupillarcm fubftimhoncm 
pcr pacrcin pubcri ricri non poflc, eham ftantc fupra- 

. di&o ftacuco . fcd qu-zricur, fan (alrem cxcplaris fub- 
ftaurio ricri poilic 2 & Barco. in d.l.x. cencc quod fic, 
qucm fcquuncur Alcx. Nicol. rlc Neapoli , Cuman.& 
laf.in cLLfecunda. Bald. in Ldc quibus. rf. dc II. Imola, 
& GuilicLdc Bcncdiccin matcna pupill. f ubftitut.nu- 
rneroi8.incap.Rainutius, cxtrade cdtamen. &Co- 
rafius in 1. ii teftamcnto iure facio. C. dc impuber. & 
alijs fubftitut.&hxccftcommunis& recepuScribo 
tium fcntcnria.&ratioeft,quia iftudftatutum q> pro- 
hibccccftari indudrquanda bonoruinrcrdicuonem 
fpccialcquia interdidt teftari, arg.Lex caftrcnii,circa 
prin.fi.de caftrcnfipccuL&ideovuprodigo, cui bo- 
niscftintcrdicru, cxemplaris fubfticuuo ricripotcft, 
Bar.in Lex facto. f£cod.& eft communis opinio, 1 1 ibi 
laf. num. j^.dirit, icactumhuicpubcnficripctcft. 
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1 llle,cui jpupillaris fubilitutio fit, neceffe efi quod fit in 

potcflate Mius,qui pupitlmtcr fubflUuit. 

2 Qho tempore liberi debeant effe m poteflate ,adbocrt 

pupiUarii fuhflitutio eis faffa raleat. 

3 TupiUaris fubflitutio filio naturali rel fpurio fatla^fi 

poHmoricm patris perTrincipem fucrtt legitima- 
tus,an confirmetur. 

4 Tatcr qnando fubftttui: filio legium.rto^ cuius legitima- 

tio nulLi erat, &pofl patris mortem legttimatio con 
firmatur, an tunc fubslitutioconualidetur. 

C A P. IX. 

1 u^je^eHK £rtiumrcquifitumprincipaIeeft,fquod 

illc, cui hc pupiliaris fublhrutio.lirin 
7/J ^jn po^bcc illius,qui pupillantcr fubfh- 
fj ffiji^ f tuicicaprobacurind.l.i. Adhocvtpro 

rcfolutioncomnium corum, quzcirca 
hocrcquifitum per Dod:orcs dicunrur, vcrahabcai 
tur dcclaratio &dcciiio,plura funt rc(blucndx& pri- 

2 mb, f quo tcmporelibcridcbcantedcin potcllacc.& 
drca hoc primum quzlicum dux func principalcs 
Dociorum opinioncs,quarum primadt, quod tem- 
pus mortis luiftdar, quem c-lfein poccftacc, ad hoc vt 
pupillaris fubllitutio valear, prouttcnctgl.Bar. Alcx. 
Sod.Alciac.BaLAng SalycImola, & Are.in d.Li.BaL 
in l.humanicaris, in vcrlic. nonbeft (imilicudo. C. de 
impub&ahjs fubftitut.Saly.in Lfi tcftamenco,in p.q. 
C.dc ccftam.milica.Couar.incRainurius.$.j.cxttade 
tcftam. & Guilicl. dc Cun. in 1. preribus. C.codcm. & 
ftrcdtcommunis&recepca Scribcntium fcnrcncia, 
prouc rcfcrr GudicL Benedicin cap.Rainutius,dc re- 
ftamcn.in materiapupiLfubftic.num.j t.&rabucn« 
tur ifti cx pluribus. 

Lt pnmb pcr tcx. ind.Li.in verfi. Ced fi ettancum, 
cum iic induccndo. rextus illc fecudum gloll^ i ntcllc- 
ctum dicit, qubd fiquis hxredem extrancum infti- 
tuar,& d pupillaritcr fubftituar,didt textusqubd va- 
lcc fubfticuuo, ii inlocum ncpocis cum adopcauo 
rit ieu arrogaucrit filio prxccdcnte: modo fic li veru 
dTctpupiliarcm fubftitucioncad hocvrconfcrucmr 
rcquircre cempus condici ccftamenci , & ccmpus ran» 
wmmorrisnonfufficerc, (cqucrcrurillam pupillarc 
fubil i tutioncm cxrranco facfam non valcrc,cum tciti 
porctantummortis,&non conditi tcftamenti, illc 
exrrancus fuer i c i n patf is potcftatc: (cd hoc diccrc per 
iftum tcxtumcft falfum , crgo falfum eft eriam dice. 
re, tcmpus tantum mortis non fufficcrc . Huic rexrui 
refpondctur,ex mente Pauli dc Caftro in dJ. i.ncgan 
dovcrum dlc gloffr intelledfum, quod (ecundum 
eum probacur: quia quod ab initio non valec, cractu 
tcmporis non con ualcfcit. l.quod ab initio. fL dc reg. 
iur.lcd nospraHhpponimus.pupillarcm illam fublli- 
rutioncm cxtranco faclam a principio non valcrc , cii 
mnc rcmporis in illius poteftate non cllct , q» ad hoc 
vt pupillaris fubftitucio fubf rincarar , rcquirit . d.l. i. 
ego crachi ccmporis non conualcfd t.& (i cum Barro- 
lodutcris,qu6dhocproccderct, quando a prindpio 
fubfhtutioillainvulgarem non fubftincrctur.&ric 
aprincipioomrunonulladl.quodfccus cftin quas- 

ftiune 



D.AIexandri 

fVione noftra.quia i principio in vim vulgaris fubfti- 
tutionis valct& deindecueniente patris potelbtcin 
vim pupillans fublhrurionis tranfit, & dc vna qualita 
teanaltcram mutatio tolcramr.i. j.$.fin. ff dc hxrcd. 
inlhtucn. rcfpondctur cx mcntc Ialonis hoc in tcxtu 
ilio non pollc itarc, cum vulgaris & pupillaris ad inui 
cemforma &cffc<3u difFcranr , nam pcr pupillarem 
pupiUo, pcrvulgarcmrdbtorifucccditur, liilhc.de 
vulg. &pupil. tu b ft kn t. m prin. nam bcnc vcrum cft, 

3u6d vna qualitas in altcram mutatur ,vr cft tcx. in 
.I.j.$.fi.lcdn6 vnacllcntu&fubibntia rautaturin 
altcra dlcntia&iubfbntiam: fi.n.a pnncipio valct in 
vim vulgaris, qu.c ratio litq> m pupillarc mutari dc- 
bcat,no aftii;natur.nam cum, qi co tpc lit in illius po- 
tdbtcnon opcictur.quodpupillans iubftirudo irri- 
tctur, tgonon vidco quarc tunc tcmporispotiusin 
vim pupillai is qtum vulgaris valcrc dcbcat : &idco 
iflc intellcdhis non vidctur verus, fcdillc , quod in co 
textu pupillaris iit faclapoft adopnoncm fcu arroga- 
tioncm. qucm intdlc&u tcncnt Jialy.Franc.de Ram- 
pon.Cuman.Pau.dc Caft.& Iai.in d.l.i.nu. 1 7.Couar. 
inc.Rainutius, dcrdbmen$.j. Corafin l.quamuis, 
col.i.C.deimpub.&aIijsftibihtut.Emanu.dcAcoib 
inLGallus.$.&quid ii tantum.rT.de ltbcr.&poftluim. 
& Ang.injJrinc.inllit.de pupil.fubfht.& quod iftc m- 
tdlc&us fit vcrus, probatur cx hoc tcxtuma tcxtus il- 
lc vult,qu6dcxtrancopollit fubfticui.fi modofubrti- 
rucns cum adoptaucrit lcu atrogaucnt fiho prxcc- 
dcntc : crgo ll non adoptaucrir fcu non arrogaucrir, 
non potc!t dicio cxtraneo pupiUahs fubilitutio ficri. 
nam tu fcis,quod conditio nihil ponit in eilc.nili co- 
ditio aducniat.l.cederc diem.ff. vcrb.fignifi.fcd cxrra- 
neo pupiUaris fubftitutio fub ifta coditione fieri po- 
teft,lifubftituenscumadoptaueric fcu arrogaucric 
crgo mii aducniat ifta coditio cxtranco, talis iubftitu- 
tio ficri non potcft.quia alias lcqucrctur,conditionc 
indlealiquidponcreanteaducntum coditionis, cu 
poncrct fubftitutionc pupillarcm in ellc.antc aducn- 
tumconditionis , ideftadoptionis fcuarrogationis, 
quod diccrc eft falfum , crgo falfumcft «iam diccre 
extraneopollchcri pupiilarcm fiiblhcutioncm.amc 
quam adoptetur, fcuarrogctur.Confirmatur hxc ra- 
tio, quia vcrbum illud, adoptaucrit fcu arrogaucrit » 
rcfpiritprxrcritum.l.j. ff.de adimcn.legar. 

Sccundo moucntur pcr tcxtum in I.cohxrcdi.$.cu 
fili*. ffdcvulg. &pupilL cum licinduccndo. Ad clle 
pupillaris fubfhtutionis rcquiruur.quod quis polk 
mortcm tcfbtoris no fit m al tcnus ptatc recafut us.d. 
Lx.& tn fi auus pupiliaritcr fubftiruatncpoti viucntc 
ncpotis patrc, in cuius potclbtecrat recafurus , mor- 
tuoauo valct fubftitutio ilia, vt pupiUaris patrc poft- 
cadccedcntc, non adhuc rcftatorc viucntc, vt proba- 
tur in d.$.cum filie.mwlo lie. fi omnia pupilLiris fub- 
ilitutionis rcquifita tcmpore tcftamcnti adclfe neccf 
iariumctlet, &nonfuihccretadcfIc tcmporc mortis 
tcftatoris, fcqueTcturfubihmtioncmillam non valc- 
rc,cum tunc tempons mot tuo auo in alterius potc- 
Aate nepos cllct rccafurus . fcd confcqucns diccrc fal- 
fum cft.vt probatur in d. $. cum filix : ergo falfum cft 
ecumaiiteccdcns, & iic pupillaris fubftirutionis rc- 
quifita non lutriccrc, ii tcmporc mortis tcftatotis ad- 
funcHuic ccxcui rcfpondctur dupliritcr J & prim6:Su 
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pradt&aconduiioex dicro tcxtu refpc&u ncporii \ 
contrario fcnfu iumitur.fcd fic cft qu6d taicargume- 
tum icontrario fcnfu fumi in co tcxru non potcft,cu 
rcpugnct ilh decilioni, qux cft quodadcllcpupilkris 
fuoftitutionis requiritur, quodquisinaltcriuspote» 
Itatc non fit recaiurus, &cum argumcntum a cotr*- 
rio fcnfu fumi non poffit, quando legi contrarurur» 
Dodorcs communitcr in l.j.fF.dcofticio eius. idcoco 
dudcndum cft, fupradidbm induchoncm hoc rcfpc- 
ctunonobfiarc. Vd iccundo rcfpondcrc polfiimus, 
dato no concdlb, arqumcntum a contrario fcnlu ibi 
fumi poffcnam tu fcis dictioncm, quoquc,cllcimpU 
catiuam : crgo tcxtus lUc m ilUs vcrbis , li quis cx his 
mortis quoquc tcmpore non fuit in f amilia, impLicat 
aliud antc tcmpus. lgitur cx iioc tcxtu mords tantum 
tcmpus fufhccrcnon dicitur. 

Tcrrio & vltimo mouentur pcr tcx. in Lfi quis hx- 
rcs.fT.dc vulg & pupiLvbi probatur,q> capacitas pupil 
lahsfubftitutionisinf|)icitur tcmporc quodics lub- 
ihtutionisccdit: igiturvcrtim noncftquod tcmpus 
rdbmenti infpicucur. Huic tcxtui rcfpodctur, quod 
licetibi dicatur, quod lufhcut li tcmporcmortispu- 
piUi fubflitutuscapax rcperumr.nonpcrhoctamcri 
cxciuditquintcmporc ctiam tcibmeti capaxcllcdc- 
bcat, prout ibi dcgantcr Paulus dc CaftroconiKlcra- 
uir, & probatur in Lfcd & fi condirioni. $. iolcmus.ffc 
dc hxrcd. mftit. & hoc in co tcxtu ncccllario fatcndii 
cft,qtiiali tcmporcquo rclidb hercditasfuit, nofuif- 
ict capax illc li^rcs inftitutus,vtiquc non tcnuillct in- 
ilitutio & confequcntcr ncquc pupillaris f ubftuutio, 
quu li hxrcs inftitutusnon fuifictcapax & iic hxrc- 
ditatcm cx tcftamcnto patcrno non |>otuilIct adirc» 
vtiquepupillaris lubftimnocuandccret.Li. $• adco. 
ff.cod. vndc cum dicarur , quod ibi pupiUaris liibfti- 
tutio valct, fatcndum cft tcmporc tdbmcnti Ulum 
hxrc lcm fuillc capaccm. _.«dfl| 

Altcra eft opinio fupcriori contraria,fcilicct qu6d 
pro vaiiditatcpupillarisfubitimnonisncccllclit tem 
porc tcftamcnti & mortis tcftatoris.qucm dlc in po- 
rclbtc,&ita tencnt Pau.dc Cafiro , Frandf. de Ram- 
ponib.Imola,Raph.Cum.&bf in dli.Polit.in ua&. 
fub!h in materia pupiUaris iubi ! i t u tionis , in fcptimo 
quxfito principali, Ang.Arc. in princ4nftit.de pupiL 
iubftimt. & Fcrnandiis" Vafquius in tradh dc fuccdC 
crcat.lib. } .$. x i . nu. x 6 fJtf mouctur ifti cx pluribus, 
Primo per rex. in l.ii alicnum. $. in cxtrancis. ff. dc 
hxrcd. inlht.exquo tcxtu probamr , quod ad hocvt 
quisinlhmtionis litcapax,triatcmpora requiri dc- 
bcnt, fcilicct tcmpus tefbmcnti , tcinpus mortis, & 
tcmpus aditioms hxrcditatis . Huic texmi rcfpondc- 
ripotcft duplidtcr:&prim6 textus iilc loquitur in 
inihtutione, nos vcroloquimurin fublhtutionc :6C 
ficctimtermim fintdiucrli, devnoad aliumilUtio 
ficri non deber,arg.Lnaturaliter.$.nihilcommunci£ 
dc acq.pofidL'& ratio diucriitatis hxc conlidcrari po 
tcft. Porentiafcmpcradxtimprxccdercdcbet, quan- 
do fumus in caufadieudi, Bald. in Lhumaniutis,lub 
num. ^4.in vcrfi.non6cft fimilitudo. C.dcimpub.&; 
ahjs fubftit fcd caufa dlcndi tclbmcnti dicitur hxre 
dis inftitutio , BaLin L). f£dc tcftamcn.Arc.Port.Tho 
bias Nonius,&aiij,in prin. Inftit.dc tdbmcn.crgo in 
herctiuinftitutione dcbctpotctia prcccdacaCtum; 
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8c idco li temporc rellamen ti ille non fir capax efft» 
ctiuli tcr , hxrcs inlrmu non porcft,& in lnfticutioiu- 
bus mortis & adicionis ctiam tcpus rcquinrur , quia 
CuminiUis temporibus tcftamcntum accipiat vircs, 
fi illis tcmpohbus hxrcs no lic capax,teftamcnttl rcd- 
ditur nullum, cum finc hxrcdc tcftamcnrum nuUura 
dicatur.fancc hxredis inftiturionem, Iniht.de lcgar. 
fcdiltf rationes locum non habcnt in fubftitutioni- 
bus, quiaadhis potcft prxccdcrc poccnciam, quando 
fumns in caula ficndi lcu ordinandi, vc rradir Bald in 
d.l. humanitaris , & probacur in 1. intcrucnit. ff. de 
leg.prcftan.tcd pupillaris fubiiimtio dicitur caufa hc 
di fcu ordinandi tcftamcnmnucum a teitamento pa- 
tcrno confirmetur, d.l. l.crgo in fubf(irurionib.achis 
potentiam prxccdcrc potcft: & ideo fuperuenicnte 
potcnria rcmporcmortisacfus,ideftpupiUaris fubfti 
cucio cofirmaiur. Secund6& vlcimoalijs omillis re- 
fpondctunnam tex.in d Ji.in extraneis,loquitur rcfpe 
ctu capacitatis fcu incapacicacis hxrcdis, nos vcrolo- 
quimurdchubiUt.ircicuiiihabiUcatcteftaroris : quo 
ftitc fucccdit quod dici t Bar. in I.j.iKt ie rcg. Catonia. 
vbi tenct quod quando impcdimentuin mixta con- 
fidcrationc tam tdrarorisquaininftimti reperitur: 
tunc (i ccftator folus prouidcrcno potcrar contrain- 
capacitatem , habilitas tcporc mortis fufHcit , vt pro- 
batur in I.quia rario. ff. dccondic inftitucfcd in cafu 
noftro incapaciras cftrefpc&u teftatoris, quiapupil- 
lahiernon porcftfubfticuerc, cumcumnon nabeat 
in porcftarc, &contra inhabilitatcra inftituri, cui no 
potcft ficri pupiUaris fubftitucio,cum non iic in pote-> 
ftatc fubftituentis,tcftaror folus prouidcrc no poc cu 
in adoprioneconfcnfuspatris, inarrogationecofcn- 
fus Principis rcquiramr,toto rit.rT.de adopcergo i\in 
fubfliturionibus tcmporc mortis habilicas fupcruo 
nuc fu/ficic & tcnec 

Sccundomoucntur. Quod a principio non valct, 
tractu cemporis non potclt c6ualefcerc.l.quod ab uii 
tio.rf.de rcg.iur.lcd iftapupillaris fublriruuoaprinci 
pio non valcc , cum in potcftatc tcftaroris non iir illc» 
cui fit calis fubtbmcio: crc»o trathi temporis, & fic tc* 
pore mortis tcftatoris, conualetccrc non poteft.Huic 
rationi rcfpondctur,qu6d proccdit quando nihil p: c 
ter airfum tcmporis iupcruenic fecus vero fi fupcruc 
niat,quiamnccum alioadiuncro bcne conualefcic 
l.pofthumus, &l.filioprxccrito. ff.de iniufto>rupto» 
&irricoccftain l.fi rcmalicna.$.fi. rT.de pignor, adho, 
& facit tcx.in l.fi. C.fi maior faci.ahcn. rachab.fed in 
quxftione noftraprxtcrtra&um tcmporis fupcruc- 
nitpoceftas, &fichabiliras tcporcmortis tcftacoris*. 
ergo Iu*c pupillaris fubfticucio conualcfcit. 

Tcrtio moucntur. Qux pro forma rcquirunrur in 
ipfoachi, debctintcrucnirc.l. j.$.fi quis ita.tf.de verb, 
oblig.& Lhxrcdes pahm, in prin.ft.de tcfiamcn.& ha 
bilitas tcmpore aChis rcquirimr . & hinc cft , qu6d il 
quis fic inhabilis & tcftamcntum faciat, fupcrucnicn 
tchabilitate refiamcntum inualidum , validumnon 
rcdditur, vt patct in toto ticff. dc teftam. fcd pro for- 
ma pupillaris fubftitucionis &adhoc, vcpaccrhabi- 
Lsdicatur ad pupillariter fubftituendum,rcquiritur 
patria potcfias, d.L z.crgo in ipfo adu tclbndi & tcm 

Kircipfius a<ftus dcbet patrit poteftas intcrucnire, 
uic rationi refpondctur, ncgando patriam potefta- 
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tcm rcquiri pro forma pupillaris fubflonis , nam pa- 
tria ptas rcfpicit potcncu facicndi , & no formam, cu 
patria potcftas iic habilicas vcl inhabilicas rcfpcccu 
parris, & vciqueiftaduointer fc valdcdiffcrunr, B.il. 
in l.in tcmpus.pcrillum rcxtura. rf dchxrcd. inftic& 
habilitas rcquirimr tcmporc a&tis, quando furaus in 
caufa cllcndi, fecus vcro quando fumus 111 caufa ficn- 
di lcu ordinandi tcftamentum : nam tunc cum act us 
polfir prxccderc potcntiam, aducnicntcdcmumpo- 
tentia adus confirmatur, Baldusind.Lhumanitaris. 
fcd in quxftionc noftra nos fumus in caufo ficndi fcu 
ordinandi tcftamcntum , cum pupillaris fubftitucio 
a tcl tamcnro parcrno con fi rmetu r. d L i .crgo non mi 
rum.fi actuspupilunsfubftiruuonis porcftprxcede- 
r c potcn t iam, qua tcmpore mortis aducn icn tc,pup iJ 
laris fubftimtio confirmatur. 

Quart6& vltimoalijs omiflis mouemur. namfi 
qu;s viuo pacre dclinat cllcin potcftacc,expitat fubfti 
rurio,d.I.coh.cicdi.$.cum filix.crj*o multo minus do- 
buirpollcinduri aprincipio.conlcqucnria probacur, 
quia mulrafacta tencnt, quxficri a principio prohi- 
benmr.l.parrcfuriofo.ft^dchis, quifunrfui, vdalic. 
iur.Cctcrum & huic rarioni rcfpondctur. qiiia fccun 
dumcommuncmopinionem, fi dcfinat clfcin poto- 
ftatefilius, fubftitutiononextinguitur, fcdpcndcta 
fiuuro cucntu. Llcx Cornclia. ff. dc vulga. & pupiLvel 
criam rcfpondcrepolfumus, quod illarcgula, quod 
multa facht renent q ue ficri aprinripio prohibenmr, 
proccdit quando fumus in caufaeliendi : fccus vcr6 
quando furaus in caufa fiendi, proutloquimur nos, 
quia tunc cum adhw polTlt prxccdcrepotcntii Lqui 
ioluendo non erat duos ApoUonios.fc de hcr. inftic 
a prinripio fieri non prohibencur.imoadueniccc po- 
tcntia, adhis fcu factum cofirmatur.& hoc modo tol- 
limr ctiara iUa rario,qu6d quando qualicas in aliquo 
adhi rcquiritur, tcporcatfhis in tcrucnirc dcbec l.Ti- 
tius.fTdctcftam.miUc 

E\ fupradidhs patcr^vtraoqueopinionem . i; ij--.it i- 
dodcfcndipollc.cgovcro non rcccdo aprima opt- 
nionc & communi,& moucor hac rahonc. Quottcnj 
fumus in achbus cxtrinfccis tcftamenti , feu in parti- 
bus integralibus exaccidcnd,tunc actus lcuparrcs 
aprincipioinutilcs cxaliquoimpedimcto connrma- 
tur, fi tcmpore, quo teftamcntura accipit rircs ccflac 
impedimentum . l.qui folucndo non erat duos Apol- 
lonios.ff.dc hxrcd. mftimcn.& ibi Bar. & Bal. fcd pu- 
pillaris fubftitutio diciturachis excrinfecus ccftamcn 
ti,& pars intcgralis cx accidcnti, vt tradunt Doccorcs 
in rubr.rf, dc lcg.j.in illaquxftionc.an lcgarafintpars 
tcftamcnti: & hoc nulli cft dubium, cum tcftaracntu 
poflitelfe finepupillari fubflirutionc: crgopupilht- 
risfubftimrioaprincipioinutiUs ex co quialublticu 
tus non habcbat in poteftate lllum, cui pupillarcra 
fubftitucioncm fccit, cofirmatur tcmporc mortis te- 
ftacoris ,quo cemporetcftamctumaccipit vircs.l.vnt- 
Ca.$.j.Qdccaduc.collcn. &quo tcmporcccllac impc- 
dimcorum , cum eum habeac tunc tcmporis in potc- 
ftatc. Confirmatur hxcratio ,quando nonfumusin 
caufa clfendi, fcd in caufa ficndi, fcu ordinandi, tunc 
adus poccft prxcedcre potentiam, & adiienicnrc po- 
tcncia, tcmporcquo tcftaracntum accipit vircscon- 
firmatur, Bal.clcgatcr in d.Lhumanitatis , fub nu. j 4. 

in 
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in verfic nono cft fimilirado. Gde impub. & alijs 
fubftit.&probatur in l.intcruenic.ff.dclcgar.prxftan, 
fcd puptllaris fubftitutio dicu caufa ficndi feu ordma 
di, qtiia a patcrno tcftamcntocofirmatur. & pro vali 
difatcfubftiturionis,q> tcftamcntum paterninnfiar, 
ncceilccft, d.l.i.crgoa&us&ficpupillaris fiibihca- 
tiopotcntiamvalidccam facicndi proccdcrcpotcft, 
&aduenicnre potcntia &licpatria porcftatcconhr- 
matur tcmporc mortis tcftatoris,tpao tcmporc tcfta- 
mcnttim vircs lumir. 

Secundo qu.Tritur, fati valcat fcu confirmcf pupil 
laris ftibftitutio filto naturali feti (purio nnpuberi fa- 
cb,ii poft morte patris pcr Principcm vdComite vd 
ahu ptatcmlcgiriinandi habcrcm fucrit lcgitimatus? 
& in hoc quxlico dux liint pi inapalcs Docioru opi- 
nioncs. quarum primacft, quodconfinnctur. quam 
opinioncm rcncnr B.ir. Ang.Raph.Imola, Alcx.laf.So 
ci.Ripa,Alcia.&ahjc6munircrind.l.i. Ang. &Irao> 
in L l.urius. fl.dc vtilg. & pupil. & in l.(i ahcnum. § . in 
cxtrancis.tf dc hcmiinftirucn.lmoIain cRainutius, 
in matcria piipiltarisfiibftirurionis.cxrradetcibm. 
Polir.in tracb. fubllir. in matcriaptipillaris fubftitu- 
tionis, in ocbuo qu.rfito tcrtij quchri fcptimi quxfi- 
ti principalis , & Fcrnandus Valquius in iracf.dc fuc- 
ccfproi;rclI!ib.i.$.i4.num.7<>.&h.TCcft communis 
& rccepra Scnbcntium fcntcnria,& moucntur ifti 
lur rationc. 

Lcgirimatus dicinir rcftirutus primis natalibus. §. 
illud, & $.bclla , Auth.qtiibus modis natur. cfhc.fui, 
fed li pnpillaris cllet facia lcgitimo, valcrct , d.l.i.cr- 
go ctiam valct (i filio nanirali fcu fpurio fiat li lcgiti- 
nictur poft mortc rcftatoris . Corroborarur hoc f un- 
damcntunv. Acrus qui rctrotrahirur, fingitur cllc illo 
tcmporc.quo a&us explicatur.& hinccft quod li infti 
tutio fcu fubftitutio fiat filio ab hoftibus capto , valct 
inftitutio fcu fubftitutio.quia fingirur rctro fuidein 
Ciuitate & in poteftarc.I.illa.$.j.rf.dehxrcd. inftituc. 
L lcx Corn clia.ff.de vulg.& p u p 1 1.& 1. pa ccr. $. fi n . cu m 
lc.fcq.ff. dccapt.&poltlim.rcucrf.lctllcgitimatiorc- 
rrotrahitiir.Lfi.ff.de nat. rcft.crgofingirur co tcmpo- 
re fadta, q uo adtus cxphcat ttr . lcd ii co tcmpore facia 
cftct lcgitimario, fubftitutio valcrct. d.l. 1. crgo p ifti 
lcgitimationc fubftincrur pupillaris fubftiturio.Huic 
rarionirndctur.cpliccrlcgirimacusdicarurrcftitutus 
primis natalibus, & lcgitimatio retrotrahatur: tn 
procedit, quandohabihacxtrcmorum nondcficiut. 
lccus fi vnus exrrcmorum dcficiar, q.tiacum cx ficho 
ncrranslatitia regulariterlegitimatio rctrotrahatur, 
nccclfc cft quod habilia extrcmorumadlinr, Barto. 
in l.li is, qui pro cmprore. ff dc vfucap. & facir in arg. 
tcx.in l.bonontm.ff rcm raram Iube. & in l.huic lcri- 
pMMMn pnn.ff ad leg.Aquil. & vidcttirhocin fimili 
voluillc Bai t. in l.Gallu;. $.fi cius. ff.dchbcr. & pofth. 
fcd in qturlhone noftra dcficir exrrcmum habilcad 
quod , attcn to quod non crat in perclfare parris rcm- 
porcquoillipupiliarcm fublhrutionem fccir, vdat- 
tcnto quod non erar in porcftarcpatris laltcm tcmpo 
rc mortis, prour rcquii iturcrgu lcgitim.ttio ifta non 
retrorrahitur.vcrum fi communemopinionem volu 
mus dcfcndcrc, huic rcfponlioni lic rcplicarur.lictio 
feti h-gitimario rerrorrahuiir.qn cxrrcmum ad quod 
cft iuUic quuad ad fuu pancipalc, licct no lit habilc 
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uoad illud quod in colcqucnt ia venit.ad hocproba 
u allcgatur coitcr tcx. in Lpcn. H. de fuis & legic. pcr 
quemtcx. itatcnctBar.in l.(i is, quiprocmptorc, ia 
j.q.ff de vfucap. & in l.fi. Gdcfentcn. paiL' ergo curo 
in quxftionc noftra cxtrcmum habilcad quodinlic 
principalirer.quiatahseft iftcrilius.qui tcmporete- 
ilamcntipotuitcffici Icgitimus: tamcn licct dcficiat 
cxtrcmu lubile, illud in coiequcnnam Icibcct quoad 
patriam porcfbtcm.qux inconlcquenriamicgiuini 
tionis vcnitjlcgitimatio rctrotrahirur. Vd fccudore» 
fpondctur: nam cxtrcmum habilc adquod, iufficir 
quod fit habilc in potcntia,liccc oon lit in cllentia.iu 
probarur in d.LGallus.$.f i citis.cum lua glof. & tenct 
fiar. in 1 1.1. ii is, qui pro cmptote, num.8. fcd in qux» 
itionc noltracxtrcmum ad quod,cft habilc in poten- 
tia: quiacum fitfiliusnaturahs,vercpotujr efnd fub 
poteftatcpatris. crgo adhoc vttalis hgiumario rc* 
trotrahatur, fulficir cxtrcmum lftud iiabilcad quod » 
quia laltcmin potcntia vcnficatur. 

Altcra cftopinio (upcrioriconrraria.icilicetquodl 
fubftitutio pupiilans fa&afilio narurah, fcufpurio» 
non confirmctur pcrkgitimarioium polt mortern 
reftatoris faCtam . & iftam opinioncm videtur fcqui 
Imolain c.Rainurius.licctpoftmodum contrariaopi 
nionem firmcr, protit facit Polit. in tratt. fubftitucia 
marcria pupillaris fubftirutionis, firmitcrramcn hac 
opiaioncm fcquitur Salvc. in 1. rclbmcnto. C. dcira- 
ptib.&alijs (ublt&ibi Coraf.candcm opinioncm rc- 
nc:. &omiifisnonnullisrarionibii?, quibus facilitcr 
ic!pondctur, harc opinio probatur hacranone. 

Aut iftclpurius ruit prarrcnrus alijs inftiruris , aut 
fuit inftitutus in torum , autpropartc: (iprimocafu 
loquimur, &tuncpcr mortcm tcftatoris hxrcditas 
fuit hxrcdibus fcripris dclara & per aditionem acqui 
iita. Ergo in prxiudiciii iuris quxliti altcri ilblcgiti- 
matio rctrotrahi no porcllj.liccat, Auth. quib.mod. 
nartiral.cfhc.lcgit.in verbo, (uos de Cftcro^i fccundo 
caiiiloquimur, &tuncinftitutio non valct, auth. ex 
complcxu. C.dc incclf. nupt. & confcqucntcr vbi in 
par:cfuit inftirutus, lua portio cohxraiibus accrc- 
oit :\bi vcrofuitinlhrutus m rorumdelata fuitpro- 
ximioribus agnarisabinrcllaro. &idco fequuta de- 
mumlcgirimationc, maximepoftadiram h^reditatc 
non dcbct trahi retro in prxiudicium iurisacquiliti 
altcri.Necobftar, fidixcris, quodcxquo conlfat tc- 
ftarorcm vclicquo I iilius lcgitimctur.dcbeatcxpctca 
ridoncc fiatlcgitinurio.qucmadmotiiim eftinfilio 
capto ab hoftibus , qui doncc rcucrtatur cxpcctarur, 
&omnci conrcndcn rcs dc h^rcdiraxc cxcludicl.li ne- 
cc.ft. dc bon. hbc. & h.tc dc caufa non cft verum qudd 
ius altcri quxratur^uia rcfpodco, nam quod dicitnr 
dc pofthumo vd ab hoftibus capto.proccdit ratione 
fpci approbatx, quam halKrnr.nam lempcr fpcratur, 
quod in citiiratc rcucrratur,&a capriuiratc libcrctur. 
& idco alijs rcmorioribus in gradu ius adcundi lixre 
dirarcm illius dcfuncti non acquiruur,Bar.inl.liquis 
fubcondirionc.in pnn.ff.de tcftam.turcla.quod lccus 
cft in fpurio,quia caret fpc illa, quamtiis reAaror ordi 
naucrir cii legitimari.quia abcms volunratc non pen 
dct lcgitinutio, fc»l Pnncipis, quc tanquam impoffi- 
bilis non cft c6fidcrabiIi$J.apud Iulianum. $.conftac. 
ff.dclcg.j.&l.i.§.traCbtum(iiatl TcrcuL 

Vcrum 



:; 



De Subftitutloni 

Verum huic rationi corroborar^ rcfpodcri potcir» 
qubri cx quo rcftatorin tclTamcro difpofuit fpuriura 
lcgittman,ifta cft iufta caula, pcr quam Pnnccps po- 
tcltiun aitcri quxficoprxiudicarc, &idco trahctur 
rctro ctiam racla polt mortc.licut fatfta in vita, & co- 
fequcntcr inllitutio facTa pro partc vcl in totum , re- 
conualidabkurad prxiudirium ritis.cui iam crat hx 
rcditas rlclata , vci quxlita ari limihtudine rcltitutio 
nts conccfix pcr viam iuftirix.pcr quam confequitur 
quis&rccupcrat hxrcditarccriam altcri quxiitam. 
Lqubd li minor.$.Sccuo|a.rLdcmino. &hxcrcfp6fio 
vcriflimacft, quandonondum Iixrcditas eftctadita: 
nam tunclcgitimatio in prciudirium vcnientium ab 
inteftato ficri potcft.&ratiocit,quiaiusadcundi hx- 
rcditatcmnondicitur clle inbonis noftrispnufqua 
adcatur. Lprcria rcrum. lf.ad lcg. Fakid. & ita tcncnt 
Bart.RalcLAiex. Arcr.& alij DoCtorcs cbiter in d I.GaJ 
lus.$.& quid li tantu. & Alcx ia conf i. nu. 1 4. vol.j. 
vcl qn hxrcditas cllctadita pcr .ignaros, ied nondum 
apprchcnia bonorum polldlione : nam tunc Prin- 
ccps incorum prxiudidum legitimarcpotcft, Pau. 
dc Caftro in L ) .rf.de iclTamcn.&in Lcum hxrcdcs.in 
prin.ff. deaCquir. hxrcd. & in conli.i ly.qucm fcqui- 
rur Alex.mconfi.1. fub num. 1 4. in vcrli.&dicit Pau. 
dcCallin j.vol. & rario cft , quu Princcpspotcft ifta 
aditioncm rcfcindcrcrcfcifia ergoaditionc hxrcdita 
tis, in quandam conlcquentiam aufcrri poteft domi- 
nium acquiiitum cx ca.bcet dicatur dc iure gcnrium 
q> probatur his rationibus:nam per fcntctiam fcquu- 
rarraditionctransfcrrurdominium.l.ltatii hbcriac^ 
rcris.$.Quintus.ff.de fiatu libc.Bar.& fcnbctcs in l.cx 
hoc iurcff.de iuftit.&iurc.& in l.Potnponius. $.itillu. 
fT.dc acquir.polf. & tamen Princcps poteft conccdcn- 
do fupplicationcm rclcindcrc fcntctitiam,& per con- 
fcqucns aufcrrcdominium cxcaacquiliru,aurh.qiix 
iupphcatio. C.dcptccibus Impcrat.ofleren.&c.fufci- 
uta, cxtradcrcftirurio.inintegr. limiliter mcdianre 
prefcriprioncquisacqiiiritvtilcdominujm.l.ficur.C 
de prxfcriptio. 30. \cl40. ann.glof.&lcribcntcs ln 
auth.nifi tnccnnalcCdc bon.marern.& prxicriprio 
cxdudit omncm acTioncm.cad aurcs, dc pt c-icr i p t io. 
& tamcn rcfdndi potcilprxfcriptio bcncfirio rcftitu 
tionis in integrum , qua rcldila atirertur dominitmi 
«cquilitum, iicct dicaturdciuregcntiu,vtnorat Bar. 
in Lj.$.fi quis proptcr inundatione. ffde itinc. acV.tq; 
priua. cum concordantibus.de cjuibus perD.Alex.in 
l.cum filu1s.5i.1n hac.ff.dcvcrb.ohiig.&lariiispcr Do- 
minura Felyn. in cvigilanti, dc prxtdiptio. & pcr has 
rariones itaetiam tcnct Cror. 111 d.$. & quid It rantu. 
(ed aduertas , qubd in fupphcacione porriguur 
Prindpi, dcbct ficri mcntio dc iurc- ipiorum agnato- 
rum, quibuscompctcbat facultas adcundi , alioquin 
lcgitimatio iUaccnicretuf fubrcpritia,& lic nulia ip- 
ibiufcc.fi raotu ptoprio, dcprcbcn. lib.6.&facit ra- 
rio , quia fi pater faciens fihum legirimarc , dcbet cx- 
primcrcfe habcrefilioslcgitimos nediminuarurcif 
ipes probabihs fticcedendi. Lncc ci. $. prxrcrca. ff. de 
adoptio.Bar.tn l.is potdl.in j.coLff.dcacquir.hxrcd. 
quod ius non clTomnino certum, cum multapoftint 
contingcrc, quod non fucccdcret , vt quia bona dila- 
pidarct pater, vcl ca in mari proijccrer,iux.ea,quc lia- 
bcntur in gloCLj.Cdc inoffic. donat. & pcr Baxto. m 
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l.fdendum. ffqui fatiid. cogan. multo forrius in cafu 
nofiro ficri dcbct mcntio dc iurccognatorum.qubd 
iuscftmagisccrtum, cum fit mortuus is.dccuuis hx 
reditatcagitur, l.j.$.fi quisimpubcs. ff.dccollat. bon. 
in vcrii.prxmatura.cit cnim lpccics collationis, fum- 
ptoargumcntoacontrano icnfu. Iimiiitcr fupradi- 
cTarcfponfio vcra clt,ctiamquandohercdwas fuif- 
fctaditapcragnatos, &incisdominiu mcdiantcap- 
prchcltonc polIdTionis, fuillct translarum, quia filius 
n.uuralis icu fpurius pcr Prinrijxm poft mortcra pa- 
tris exiuila caufa potdT lcgitimari in priiudicium 
iiirisalrcriacquifui, &iii(tacaufa rcputaturtcftato- 
rispatris voluntas,quivoluitquodhlius poftmottc 
fuam legirimctur. Bar.Iai.&alij, ind.$.&quid li.tan- 
tum, BaLinLtcicripta.C.deprccib.ImpcraLortcien. 
&Ruin.inconfi.74.pcrtoium, in j.volum. imoifie 
filiusfincalrcrius rcquifitioncpotcftiftam lcgitima- 
tioncm pctcrc,Bar.in d.$.& quid fi ranturn._ 

ExprxdicTis igitur patet, priorem opinioncm& 
communcm vcriirimamcllc.',aqua in iudicando & 
confulcndo nulio pacTo c(T rcccdcndum, cum qua 
etiam tranlit lafi in d.$.& quid li tanttim,ntim.8t>. 
4 Hxctconclufiodubitatur.an proccdat quando pa 
tcr pupillaritcr iiiblTit uit filio legitimato,cutus lcgiti 
rnationuila crat, &polTjv»tris mortcm lcgitimatio 
confirmarur: nam an tuncfubfiiturio conualidctur, 
dubij iurisdT. &ideodiixiuntprincipalcs DocToru 
opiniones, & priraa ciT qubd dicTapupiliaris fubrTitu 
tio conualtdetur. qua opinioncm tcnct Ripa in d.L u 
num. i7.qui mouetur hacrarionc, quadoapparetde 
tdTaroris voluntateclic, vt filij naturalcs poil mortc 
duslcgirimcntur, tunclcgitimatiocofirmatiniTitu- 
tioncm.tcx.elT in auth. itcm liquis. la j. CdenaturaL 
liber.fcdin cafti nolTro apparet dc tciTatoris volunta 
rc,ii non exprcfscialtem racitc.vtpfobabitur. crgole 
girimano poiT morte patris facTa , iniTitutione & pcr 
conlcqucns ptipillarc fubfiiturioncconfirmat.minor 
probaturprimo pcrnotatapcrPau. dcCaiTroin con 
lii.4 1 p.lib. 1. in nouis.vbi inquir, quod quando pater 
inlTituit filium.ccnfctur voluiilcquod omni mcliorj 
modo,quopotuit,valeret iniTitutio.I.milcs.qui dcfti- 
nauerat, dc tcftam.milit.& fic tahtet vidctur lnftituif 
fc.qubd lcs»itimus cfticcrctur. cigo in cafu noftro di« 
ccndumvtdctur, qubdinibtuendo nliumccnfcatur 
vohi iilc quod Icgi rimctur. 

Sccundbprobatur minor, &fic voluntas tcftato- 
ris cx fuppucationibus , qmbus in vita parcr pcnjt fi- 
hum Icgirimari , & legitimanir . vndc CX hoc apparct 
quod litcftator fduilict inualidam cficlegitimatio- 
nem.ordinafict vtdcnuolcgitimatctur: fihuraenirn 
legitimauit& hxredcminftituit,&ficnoluiteu dlc 
legitimum fuccdlbrc: quadc rcli intcrrogatus fuif- 
fet vcrifimilitcr quod denuo lcgitimarctur refpon- 
diircr,& idco hoc dcbet luberi pro cxprellb, iux.s^lofi 
in LralcpacTum. f.fi.rTJc pacT.qux fccundtim Baiiht 
habet locum ctiam in tcftamctis. Hxc ratio comprof 
bam r, tu m quia t cfta toris volu n tas a t tendi tu r, c tiara 
fi exconiecTuris colhgatur.l.cum proponerctur. in fi. 
ff.dclcg.z.Lqui iohdum. $.j.fTcocl.rir. 1. cum auus.f£ 
dcconditio^&dcmonfb &LlicctIinpcraror, vbiBar. 
fr.dclcg.j.tum ctiam, quia raatcrialcgitimarioniscft 
fauorabihs» &latadcbet ficri intcrprctatio .& hinc 
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rl\ qubd vcrba enunciatiua tali cafu plcnc probanr, vt 
tradit Pau.de Caftro in d-conll+z^. 

Huic rationi rcfpondetur, qubd proccdit quando 
apparct dc teftatoris voluntatc, & cex.in d.auch. itcm 
ii quis, loquinir, qn volutas tcftatoris rclpiccrcc futu 
ralcgitim.itionem,quxdcbcrctficripoftmorrc , q> 
fccus cft in cafu noftro , in quo tcftator inftituit ftliu 
lcgitimatum, &licputauit lcgitimarionem fadtam 
in viravalidamcflc, &defutura lcgitimationc nihil 
difpofuit,ncCaliquomodocogirauit,quo cafu pro- 
ptcrcrrorcm tciiatoris vitiatur inftitutio.&Pau.dc 
Caliroindtonti.+ip.fimiliterloquiturquando vcr- 
barclpiciunt fiituram legitimationcm, nccvolun- 
tas clicitur cx fupphcationibus , quia illa voluntas rc- 
fpicicbar lcgitimuioncm.quxfimfadaiplb patrc 
viucnte, &iuit voluntas confumara lcgitimatione, 
qux nonvaltiir. vnderalis volunus nullo modovidc- 
lur rcfpiccrc lcgitinutionc, qux debct ficri polt mor 
lcm, & in rali cafu nullo modo verificatur vcrba tex. 
w d.au:h. itcm fiquis.ibi, icemiiquisiinc lcgitimis 
dcccdcmin ccftamento c6fcribensfevdlc naturalcs 
libcros lcgitimos forc fucceflbrcs,&c. vndccum ver- 
banonvcnficentur,ncqucctiam illius tcxtusdilpoli 
rio verific.it u r. I.hos accufarc. J.omnib. ff. dc accufat. 
& L4.$.totics.fl!dc damno infc&o . Ncc obllat, quod 
jdcm relpondiflct,iiinccrrogarus fuiilcr,quiahoc no 
proredic.quandocrrauit tcftator, quia tunc proptcr 
illumerrorcmvcriiicarur inftirutio.Pau.de Caftroin 
Lcam quam.Cde fidcicommill. propccrca glof.in 
d.l.talc pacium. $. fin. procedir , quando ahqiud fuit 
cxpreflum, cxquoaliud fcquitur. fecuseft, vbieft 
omnino omifliim, vt dcciarat fiald.in l.j.in vcrfi.quc.- 
x» de tahquxftionc.Cdchisqui antcapcr.rab.lcd in 
calu noftro defutura legitimationc nihil tcftator di- 
fpoluit, ncccogitauit, & iichunccafum omilit.ergo 
non lufticitita voluiilc, nifi difponat. Lquidam cu fi- 
lium, vbi BaLfTdc hxrcd. inftir. & voluntas non fim- 

Elicirer in lfta materia attcnditur , fcd limitatam ha- 
ctpotcftarcm, hoceftquandodeccdit tcftacorlinc 
lcgitimis, & quando hoc in tcftamcnto vahdo, vt pa- 
tct per illa verba, li quis finc legitimis decedcs in tcfta 
mcnto conlcribens. crgo loquirur in tcftamcnro vali 
do.quia rcftamenrum ulud , no eft rcftamentuin. 1. i. 
$.|.rf qucm.nim< uh m tdtamapcrian.racir tcxrin I.4. 
$.condcmnatum.ff.dc re iudic& nora,quod eft necci 
icquod deccdat iinclcgitimis, qubdcolcnbat m tc- 
4lamcnro,& in teftamen to valido,& lic voluntas cum 
habcat limitatam potcftatcm , non cft ita fimpliciter 
artcndenda.& licct vcrba cnunciatiua probcn t lcgici- 
nutione,cn idii veru eft , procedir, quiaprobantillu 
cilelcgirimatu fm inltf m lcgitinutionis faccx viucn 
tepatrcadqdinftiniriofcrcrcrt:q lcgicimatiocii lit 
nulla pp errorc iftu vii iaf iufto,&pcr cofcqucs fubrto. 

Scconda eft opinio fupcriori contraria, lctlicct , q> 
fubftiturio non conu.ilidetur , qux opinio fuit Pauli 
<ie Caftro in Lcam qium.Cde fiilcicommif quam fc- 
ouuti funt Parif. in confi. 1 o.num.i t.voL i.&in con- 
iiLx t.num.i7.& 19.col.fi.cod.vol. Dcc.inconf.17d. 
vbi Iunceflcconimuncmopinioncmallcrir,&inc6- 
fd.i88.&inconli. 1 $o.IaLinconii.ii7.vol.4.&Ro- 
Jandus a Valle in conli.6 1 . num.17. voLj.qui Dodto- 
x cs inoueiur hac rarionc. Error in caula fioali iniiicu» 
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rionis vitiac ipfam inftitucione.L(i parer.I. necapud. 
Cdc hxrcd.inftit& dleam quam. Cde fidcicomm. 
vbi errauit tcftator circa adoptionem fili), quia inftv 
tuit filium adopciuuin , credcns adopcioncm valere: 
vnde fi nulla rcperitur, vitiacur infticucio. icd in quc- 
ftione noftracrror cftin caufafinali infticucionis, qa 
patcrinftirait filiumlcgitimanim, crcdcnslcgitima- 
tioncm valerc, qux in cflccr u no valct . crgo iftc crror 
vitiat infticucioncm & pcr confcqucn» fubftitunonc. 
Confirmacur ha-cratio,quiali teftator fciuiiTetillarn 
lcgicimacioncm non valcrc, ipfum non inftiruiilct, 
cum vcrifimiliccr noluillct faccrc inftirurioncm nuK 
lam,arg.Lfi milcs.qui dcftinaucrat.ff.de t cft.un.mili t. 
infticuiccrgoipfum,quia crcdcbat eflclcgitiinacum, 
& lic lcgicimacio fuiccaufa immediata inftiturionis, 
& talis caufa videtur adhxrerc inftitutioni, cx quo ii- 
nclegitimarioneinfticucio-faifta non fuiflcr. & ideo 
ii cauia falia fit & crronea, vitiatur lnfticutio, vt norar 
Uar.in l.j.Cdc fal. caula adiccfa Ieg.& in l.dcmonftra 
tiofalu.$.fin.rT.decondir. &dcmonft.cum timilibus. 
trodit Alcx-in confi.46. vol.j. & facit tacin l.ncq;. $. fi 
fcruu. ff.de tclbm. nulit.vbi ii tcftator infticuic ieruu 
proprium, crcdens cumlibcrum, viciacurinfticucio. 

hcfidixecis ncgando crrorcm cflcin cauia finali 
inrtirtuioni':, conf uicrando qubd crror in caufa finali 
cilqri iurtiiuiturfihusvelfiatcr,& poftmodum rc 
00cno6ttac non clfefiliu ncq; fratrc.nam runc bcne 
cil crror in caufa finali inftitutionis, rjuia talis inftitu 
cio videturfadiaproprcr coniuncnoncm naturalem, 
&iilcovitiaturinftitutio.d.l.lipatcr, &d.I.necapud. 
facit tex. in Ltutor. $.qux tutoribus. rL decxcuiat.tu- 
tor. &eodcm modofunftituacur fihus adopnuus 8c 
odoptio nonfic valida, vidccur crrorin caufa finali 
inlhtutionis ,quia vidc! facuinllicutio intuicuado- 
ptionis,d.l.eam quam.fcd non eft fic in filio legitima- 
to,quia patcr non motus fuir ad iplum initirucndum 
proptcr lcgitimationcm, icd propteraffcctionem na 
turalcm patris crga iilium d.L turor. $.qui rutoribtts. 
&J. Lftpatcr.&Lnccapud. vndclcgitimarionon cft 
cauia finalis inftitunonis, fcd cft rcquifitum necella* 
riumadhocvt vakat inftitucio.& cum Icgicimacio 
non tcneaccrahidcbccadhunccaium, vcdenuofiat 
lcgicimacio ex duabus racionibus.& prima cft. 

Condirioquandocft neccllaria adipdimactum, 
vel ad cifctftum .ichis.li facia fit in vnocafu, ad alium 
cafum porrigitur , in quo rcfultet idcm effedus, Bar. 
qucm ibt communiter Doiftores fcquunrur, in LGal- 
lus.$.&quid ii tantum.rf.delibcr.&pofthuirL&pro- 
batur in L j.C.dcinftit^fubft.&inl.muUerdn prin 
& ad Trebcllia. fedincafu noftxoqualitaccm legiti- 
macionis paccrappofuic ininlticucione, quia cftne- 
cefiariaad ipiumadium inftitutionis.ad liocvtvali- 
deexiftat: crgolicctinfticucio facraficdcfiliolegtri- 
maco,qux lcgitimatio non valet, ilta difpofitio tcfta- 
toristrahidebccad ahumcafum&licad aliamlcgi- 
rimacionem , ctim agacur dc qualirace ncccftariaia 
quadifpolicio facia in vnocafu adalium fimilem por 
n ;jatur , vt difpolicio ccftacoris habeat cfFecium . & ii 
hoc locum lubec in condtcionc, qux debet adimplc* 
ri in fornu fpccifi ca-Lqui hxrcdi.in prin.&LMeuiuc 
rf.de condicio.& dcmon. i fbrriori locum habcre de- 
bcc in di fpoitcionc, dc qua agitur in cafu ilto. 

Sccunda 
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• Sccnnda ratio cft fi teftator erniiw , cogiuns non 
eflc rachim illud.quod fact um crar.li diipoiitio tefta- 
toris refcratur ad actfi futurum , prout ipfc crcdcbac 
illuin achim clle dc futuro r.on obftante crrore tefta- 
toris, habct loctim in acfu prar rcrito , in quo otnnino 
menrio cellatoris vcrificatur , vt probatur in l.Titius. 
f.Lucius. fl'i(c libcr. & poliitum. & tn 1. fi n. Cde p. >l ! - 
hum.harrcd.inlbtucn.&in L fifacta. ff.de condirio.& 
dcmonlVrat. itaergo&ccontraeftdiccndum, quod 
dilpoiitio teltatoris relau ad achim prartcritum , 
proutcftin qu.rftionc noftra.quiarcftator inftituic 
nTium legirimatu crcdcns lcgitimarioncm valcrc , & 
ideo li non valet, dcbet rrahi ad actum fururum, & 
ficad futuramlcgirimationcm ad lioc vt valcat infti- 
fitio, & vcnficeru r rcftatoris intcntio : nam quod di- 
fponiturdeaciu futuroad prartcrirnm , idcm dilpo- 
ncndum cft deachi prateriroad furunim, cutnea- 
dcm ratto militet.fcilicet teftatoris intentio fupradi- 
chrrefponlioni replicarur.quod in dubioprarfumi- 
cur tcftator faccreacturn validum, & no intiahdum, 
& fic validum tcftamentum & non nulluin , argum. 
Lfi milcs, qui dcftinaucrat.fT.de tcftamcn. milit. Infti- 
tucndo igirur filium legiiimacum, cenfctur lpfuin 
inftituillc proptcr lcgitimationem. & licct ipfum ctii 
ioftiruerir propter natutalem afTcchoncm , tamcn 
cauuinftitutionis fttit legitimatio, quia fincea in- 
fbttttio nonvaluiller, & per confequens tcftamen- 
tum inualidum efTet.&ficlcgirimario fuit immcdia- 
tacaulainftitutionis, & aliscauuinftitutioni inhc- 
rerc viderur , cxquo line inftitutione lcgitimatio ra- 
clanonruiilcc.crgocuraerratiim (itin -caulatinalt, 
talis error vttiat inftitutioncm , prout fupra dicTa 
fuit . Nec obftat qudd filiatio (ic cauu inftitiirionis , 
quiahoc procedic in eo, qtti inftitui poceft.&hoc 
modo procedit tex.in dicTa Lli pater, & in Lncc apud: 
lecus in co qui inftitui non potcft fine lcgirimatio- 
ne, qualiscftfiliusfpurius, qttiatunc non iblurafi- 
liatio, fcdverelegitimatto fuitcaufit immcdiatain- 
ftitutionis . Ncc obftant rationes fupraadduCfx, per 
quas probarur , quod diipolitio teftatoris fadfa in 
vno cafu porrigatur ad aliom cafum , quia regulacft 
incontrarium.Lcommodiilime.fr. dclibcr. & poft- 
hum.Nec obftar prima ratio, quia illa procedit, quan 
do adimplctur atftus dc volunrate teftatoris : nam 
tunc li adimplctur pcralium modum, non rcfcrr, 
cum cx alio modo idcm effeccus a tcftatorc dcfidc- 
xatus rcfuitct, vt cxcmpli gratia , (i rclinq.tatur fiho- 
familias ad hoc vt iple effechialiter habeat , requiri- 
turquod funurisernctatur. vndc li vnuscafus expri- 
macur, pcrquemfuiiuriscfficiatur, ad altum fibi fi- 
mftcm porrigicur.L*. C dcinltit.tt. &fublhtuc. &1. 
mulicr,in princip.rT.ad Trcbell. fcd hocnon cft inca- 
funoftro, quiadcfticuralcgitimationc nihildichim 
fuir: nam tuncratio procedcter.quando tcftaroriuf- 
fiftctfiliura lcgifiraan& aliqucmmodum lcgitiraa- 
rionucxpreibilct , nam tunc li pcr alium raodum lc- 
ginmarctur, infticuttotenerer.cum idcm crTechis le- 
gitimationis refultarer, & fic tn hoc cafu vnus roodus 
ad alium trahcmur.fcd nos non loquimur in iito c.i- 
fu , ideonon polTumus ex hac rarione aliquo patto 
arguerc. Ncc obftat fecunda rario, quia tura alicgara 
loquuntur in djfpofitiouc tcftacorU fbrmau in futu- 



ruro, qux locum habct in av.ru iam facTo, qucm dcbe 
rcficri tciiatorcredebar, nainilliscafibus fiititfaclu 
eft teilatoris voluntatt.de qua conftabat. non fic vide- 
turccontra, q>fi tcftator cogitauitaliquidfactum cf- 
fc,& ilhid fachim non fit, non cftdicendum quod tc- 
itator volttcrit illud dcbcrc ficri , arg. Lpatrc fiiriofo. 
ff delm,qui (unr fui.vclalicni iur.&probaturin Lne- 
quc$.fi fcruum.fTde teftam.miiit. 

Ex prardichs vidcs, communem opinionem vcrio- 
rcm cllc.quam cgo comprobo haccofidcrarionc: Lc- 
girirnatio cum fit nulla,inualidat inftiturioncm,cuin 
imc lcgitimationcinftirurio nullalit: gencraliter.n. 
quilibct fpurius prohibctur infhriii,attth.ex complc- 
xu.C.dc inccft.nupt.&auth.licct , in fine.Cdc nator. 
libcr. qut:d dcnuo lcgitimctur, hoc no conftat cllc dc 
teftatons intcntione, vdlc argucrc cx prarfuniptio- 
nibus,quia fifciuillcttcfutorTcgttimationcm no va- 
lcrc.ordinallet vrdcnuolcgirimaretur,&propterna- 
turatcm afTccboncm etiam adhoc vt inftittttio effe- 
cium fortiarur , iudicio mco non eft bona argtimcn- 
utio,quiatcftatorputansfiliumnaniralcm validc lc- 
gitimatu fuilIc,proprcrcius honorc hcredc inllituit, 
q>fbrlannonfcciilct, li fciuillct filuim legitimatum 
validc non ftuilc, & hoc ex caulis quz quotidic occur 
nint: &potcftcfleecontraquodli(ciuilTet, ordina^ 
fctvtdenuolcgitimaremr. Vndccum poilit volutas 
tcftatoris ttahiadvrrunquccafum, nonpoteft\-alida 
fieriargumcntatiocx hacprzfumptionc, quciniuro 
ndfubiiltit, &cum teftatorignorarec legitimatione 
inualidameile, non pofTumus arguerceius volunta- 
tcmcilc vcdenuo lcgirimetur adhoc vt fubfticutio 
cffcchim fortuttir. &hxcconfideratioprobaturarg. 
tcxtn Lneque.$.fi feruum.rTdc tcftamen.railic vbi te- 
ftator milcs inftituit fcruum proprium,quem credc. 
batciTcliberum, &dicicuribi, quodinftituttovitia- 
tur.ccccquod hicad hocvt inftirutio tcneat, non de- 
cidirur, quoddcnouo illi icruofibertas detur. &de 
fach) prartcrito nonarguitur voiunras ccftatoris in 
futurum, cum tcflatordeatftu fururonoticogitaf,ex 
quo prarlupponitillum achim iam factti e(lc, & idco 
non fufficit tcftatorem iu voluiilc, niii dtlponat. 
Lquidam cum filium, vbi Bald. fTdchxrcd.inftiruen. 
fic& in cafu nollro tcftator inftituit fifium pucant 
ipfum bcnc legitimatum fuifle, qux legitimario non 
fuit valida, idco cx hoc non arguir ur,q> dcnuo legiti- 
mctur.& cxlcgitimationefacbtcftator nocogiuuic 
dc futuralcgitimationc, &io nofufficitdicere,tcfta- 
toriuordinallct& voluillct, (i lciuillcr.atmdc hoc 
nihil dif polucrit, & proptcrca inftitutio & pcr conle- 
quens fubftitutiocx furura lcgitimationein prariudi 
cium venicntium ab intcftato , non conualidatur, cu 
lcgitimario non proccdat dc tcftatoris volunuto 

S V M M U R I V M. 

X Mater bodir y am fit fubbta diffirentia emancipationit 
& pjtri* potcflatis, an pupillariter filio jubflituere 
poffit. 

X Stanle Patuto, tfubd materfiliot hobeat in potefiate.an 

fiiiopupiuariter fubflituere peflit. 
j In dilpenjatkne »<n efl facienda extenfto etiam ex r.u 

yonis idcntitate,nijt dijpenfatio rcpcriatur exprejfa. 

R Subfli. 



D.AIexandri 

4 Subfttutio verbis dircclii impuberi in poteftate no cxi- 

ftentifiSa,an in vim ftdeicmmiffi valcat. 

5 InteUeBus ad LScfuola.ff.ad Trcbeli. 

Tro atlus fubftentationeverba dcbent impropriari . 
tum eius decUurai'u>nc,nura.6. 

7 IntcUeSusad Lverbis ciuilibus.jf. de vulga. & pupill. 

fubftitut. 

8 Subflitutioverbis diretTu fatlamaiori feu extraneo, 

valet in vim fideicommifji. 

9 Subftitutio faBamaiori expreffe , ft in pupillari tttate 

dcctfferit,an m Ttmfidcicommiffifubfiincatur. cum 
fuisdeclaration'ibus,num.\ \.& i z. 
I o Difpofmo a tcftatore fafta fub tonditiont impcfjibili, 
de fafto viiiat difpofitionem. 

C A P. X. 

Ercio qucrirur.tan cum hodic fit fublata 
dirTcrcntii cnuncipationis & pau u-po 
tdiatis, poflit matcr pupillaritcr filio 
fubftirucre.non alitcr atquc patcrfami- 
has ? EtDarun d.Lt.rcnccq) hodicnon 
potdt,nonmagisqnam olim , qucmfcquunturibi 
Nicol.dcNcapoh.Alcx.boci.laf&Ripa.&Guilicl.dc 
Cun. in l.prccibus. Cdcimpub. & ahjs fubilit. Cald. 
inconll.i i .tu.de tdtamen.&Bal.inconli.i 19.vol.j4 
&hoc indirlcrentcr omncs Do&orcs fequuntur.& 
ratio cft, quia diflcrctia cmancipationis & patric po- 
tcftatisin fucccilionibus tantum ab inrcltato fublata 
dt.non ctu infucceffionibus ex tcllamcnto, vt tcnct 
gLBar. &omncs in d.$ & quid li untum. glof. Bar.& 
omncs antiqui & noui in au thcn.cx caufa.C.dc libcr. 
prxteric.&clot.Barto. & omncs in l.fi cmancipati. C. 
1 dccollacfcd ltantcitatuto, fquod matcr habcr fibos 
in potcrtate.an potcrit cis pupiltaritcr iiibititucrc ) In 
hacquxftioncduxfuntpnncipalcs Doctorii opinio- 
ncs : quarum pnma cft, quod matcr polfit fihj pupil- 
laritcr fubilitucrc,quam opinioncm tcncnt Alcx.So- 
d.&Ripa ind.l.i.&Giiil.Bcnedic.inc.Rainutius,cx- 
txa dc tcilain.in marcna pupillaris fubftitucionis.nu- 
mcro j 5 .& mouentur ifti cx plunbus. 

Primo didboquis comprchendic maicuinm & fij- 
minam,ctiarn ex propria lignificationc.Lj.rT.dc verb. 
<ignificat,& Bar. in l.li quis in tantam. C vndc vi.fcd 
ind.Li.dicitur.quodmoribus dtintroduclum , vt 
quisimpuberibuslibcris rcftamcntum facere pollir, 
li cos habcatin porcflacc . crgo d. L 1. comprchcndit 
ctiam forminas,fi filios habcat in potellate . igicur cu 
virtutcftatuti matcr habeat fiUosin poccftatc ,potc- 
ritfiho pupillaritcr fubflitucrc. Coprobarur hxc ra» 
Uo. Pafliuaimcrprctatio admittiturcuamincorre- 
ctorijs. Lj.$.lcx Falddu, & ibi Alcx.rf.ad lcg. Faldd.& 
Barr.in I. omncs populi , in tf.q.princi pali.tt.de iuft.& 
iurc. fcd ilta ftatuti intcrprctano dt pafliua , quia in- 
tcrprctauir (ccundum lcgcm antiqium : crgo in ilto 
ftaruto corrctrorio hxc cit admittcda intcrpretatio . 
Huic rationi refpondctur, quod maior r ropolitio 
proccdit quando fumus intcrmino indiffcrcnti, vt 
quu ira conucniar firminx licut malculo, fecus vcro 
d>, qtiando lumusin tcrmino diffcrcnti , vt quia non 
ita .'cminxiicut malculoconueniat.nam tunc fecus 
cit, Dodo.ind.l.;.fiidcvabo.iignihtai. fcd ind.l.i. 



Trentacinquij 

divtio, quis,ponitur io uuccriadiffcrai.qdianotrit» 
conuctut. fa-minx vci mafculo: iuind.l.i.dia:as , vt 
quis hbcris quos lubct inpocciucc, poflitpupiUarit 
tcr fublUtuctc, dc tnaicuUs tantuin nccdlario intciU- 
gcbat , qui foli non ctiam fccininx Ubcrds lubcbanc 
inpotdtatc:namrdatiuum,quis,rcltringimradraac 
fculosrantum, vt inl,catauiciiaiUcdio.rT.dclcg.j.&j 
LC.rT.dclcg.j. crgo in d.LmafcuU utum, &noutiumj 
ftrmmx c6prchcnduntur.& idco ccllat cx hac rclpon 
fionccomprobauo, cum vcrum nonlitiita cllcpaJiw 
uamintcrprctationem,imo citaCuua,quiaillaacriua 
intcrpictauodicitur, quando (taturum icvultadle- 
gcm cxtendcrc, vt tradit Bar.in d.Lomncs populi , in 
6.q.prindpali,in quai to quxfiux & idcocum in cor- 
rcCtorijs llta extcnlio non pcnnittatur, Bar.ind.Loni 
ncs popuii^concludciuijinclt, itatutumiitudaddi- 
dam L l.non pollc cxtciuh. 

Sccundo mouaitur.Matcr fiUocxcmplaritcrfub- 
(titucrc potclh crgo li filium habcat virtutc ilatuti in 
potdtate,nuilto roriius porci it filio pupillaritcr iub- 
ltitucrc. conicqucntia pcobatur cx ccquiadlfBnltui 
fiibititutio cxcmplaris,qua pupillaris conccditur.l^x 
facto.tT.dcvulg.&pupill. &1. humanitatis. C.dcim- 
pub.&ali)s fubit. Muic rationi rcfpondctur.ncgando 
q> liiiiiciluis coccdatur cxcmplaris , quam pupiilaris « 
cum lila Utriui patcat : fuit.n.concclla omnibus parc- 
tibus vtnuiq; (cxus. vcrum eft.quod tardius fuit coa- 
cdLi, lcdpoitquainconccllaruit, latas habuit habe- 
nas: quamqua & pcr ccnttai ium ccrus habucritcon 
dtuoncs,qutbus ,ut;uti fucruntfubltitucntcs,& hoc 
ideo fuit t.i .tuin proptcr muhcrum imbccilUratem: 
& dilpofitum m cxcmplari, non ccnfctur idem difpo 
iituminpupillari, ctumiunttbus habihbus tcrmi- 
nis, quia cxcmplaris lubltitutio dtminus prxiudt- 
cialis, quam pupdlaris, cum minus vcnicntibusab 
intcltato pr^iudicct. d.l. humanitatis, & ibi Bald. 
nu. 1 8. & tdco cum iit minus prxiudicialis, difpolitu 
incxcmplati, nddtciturcuaminpupilian diipofiru» 
Ucct matcrcxvirtutc itatuti rilios habcat inpotcfta- 
tc, cum vbi maius ctt periculum, ibicautius iiragcn- 
diiin.c.vbipcriciihim.dcclccT Ub.6. 

Tcrti6& vhimoalijs omiffis mouentur. CorrecTa 
legis iationc,diciturctiiinlcxipfacorrccta,curacct 
lantecauia, ccllctcttcvftus. Ladigcrc. $.quamuis. rl.de 
iurc patron.&ccum cdlantc, cxtradcappclLit.fedin 
qudtionc noitra cdut,& corrccta dicitur lcgis ratio, 
quarcmatcrpupillaritcr filio ftibltitucre nopoterat» 
quunonciatfilius fubcius potclla:c,cum vigoreit* 
ttiu lllos habcat 111 potc(iatc,ergocciIarccciam dcbct 
difpolitiod.L 1. rclpcct.unuris.C^tcrum&haicra« 
tioni rdpondcas, quod maior propolitio procedir, 
quando lcx altcrnis legis rationctn corngit: fccw 
quando itatutum circa cafiim fuum corrigitaliquid 
concraiuscommunc , quiatunc dciUo cafuadaite* 
rum caium ctiam cx nuioritatc rationis non p-rmit- 
titur cxtcniio , Dociorcs in authen. quas actjoncs. C 
defacrofanc. ecclc lcd rcmancr antiqualegis difpa» 
iitio , & hoc dt quando fumus in extcnlionc aCtuia . 
Bart.in cLLomnes populi. fcd in quxltiotie noltrafta- 
tutumdrca fuumcalumloquitur, &corrigitiuscd- 
mune, cigo dccafu ftatuti ad cafum noitrumifbadci 
ua cxtcnlio non pcrmicticux. 
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Ercum ftipcrior opinio nulla racione fundetur, 
6iicomodercfpondcri non poflit: ideoalccra eltopi 
nioluperioriconcr iri i. l.quodctiamlUtc antcdicto 
ftatuto ma r cr pu-)illari tcr rilio fub'litucre non poffir. 
quaojiinioncni tcnet Ual. in Lprccib. C.dcimpub.& 
alijs fubft.quc Icquicur Poltr in tr.ict. (ubfiicin mace- 
ria pupillaris lub(ticucionis,inprimo quxlico ccrci} 
quxfici feptimiqTici principalis,q mourturcx plunb. 

Pntn >,ilac J r ";im iftjdcftcorrcctortu:corrigic n.§. 
fGminx,lnitir.dcadopc&$.ceterura,Inllicdchxred. 
q^jahc&inrferenc&pcripfum ftarurumcrh, cpfilios 
habcac in potcllarc.pcrmictitur. ergo non dcbcccxce- 
di decafu (cituci ad caium noTru , & licquod macer 
fi 1 10 pitpillariccr fubftitucre po.lit , na in corrcctor i js 
noncltuciraexcenlio.lprxcipimus,cu limilib. Cde 
appd. Huicrationi rcipondcas : namauc volumusq, 
ftatucuradifponac circa aliquem cafum, pcr quc ma- 
ccr filio prouidcrcpoffirca rationc,quiaadicTofta- 
rutopermiccuur macre haberefub cius potcftatc fi« 
lium: auc volumus icaturum dilponerc fimpliciccr,q> 
matcrfilios iubear inpoccftace.fiprimocafuloqui- 
mur , cuncadmiccicur excentio , ex eo quia eadc rario 
viget in pupillan (ubliicucionc , cu filium vircutc Ita- 
tutihabeat in poccltacc , & ldeo vigcre dcbetetcadd 
difpofitio.ciLi.arg. LiUud.fT.ad lcg.AquiL&LaTirio. 
aT.dc verb oblig. &m corrccTonjscx idenricaccronis 
icripcx admicticur eaenlio. Lhis folis , verf his tacite 
caucu putaraus. C.dcreuocan. dotiac. Auc ioquimur 
iccundo cafu,& cunc exceniio ec permtccicur.cx eo tj a 
alias i t.uutum iicud nullu for cirecur crfcTum, nili cx- 
tcndcrctur ad iuris diipo(itioncs,pcr quas matri non 
Lcebat crga filium ahquiddiiponcrepolic, cu ipfum 
in potciia.ce no haberet, cu fcmpcr cflcr aciiua incer- 
precati» ), vt patec mtcllcciui optime cotifidcranci acTi 
ux & pafliux incerprecacionis declaracione: igicur ne 
tllud ftacucu nullum forciacur crlcdcu , concludendu 
dl ipfum pofle cxtcdi ad oes cafus iuris, per quos ma 
cri non hccba: poliecrga filici dilponere : cum ipium 
inpoceliaceno habcrcr, naacTiuainccrprccacio ln lia 
tuciscorreciorijsadmiccicur, qnin flatutisdilpotica 
comodcefTccTu forriri non polliinc 1. ii ita ftipularus 
fucro. rT.dc verb.oblig.&tradtcDar. m cLLocs populi. 

Secundo mouetur. Pupillarts fubliicucio non lolfi 
no pcrmitticur imrri,fcd patri ea racione,quia macer 
filtos non habcat in poccliace, lcdcc quia lex plus m 
parte, q iu rnatrc proptcr fcxus imbccillicacc cofidic: 
na prclumicur magis pro parre crga filium.quam pro 
macre. & hinc c.1 , q> c u tor datas £ pacrc cmanci paco 
confirnunduseiiliiicinquilitione. vh. Inlhcdc cuce. 
quod non eli lic in matrc l. marcr.fT. dc celia.cucela, & 
Lmulier.rT.de confir.tuc fcd h.rc ratio vigccctiaftan- 
tclupradtcTo ftatuto.namadeli fcxusimbecillitas, & 
plus confidic idco lcx in patre,quam in macr e, na ma- 
terpp fexus imbccillitate filio prxiudirici arTcrre pof- 
fec,ergo vigeredebccec eadc di(policio,& idco vti an- 
tca pupiliaticcr fubliicucre nd pocerac, icanec hodic. 

Huic rationi refpondeas, negando raatrc no pollc 
filio pupillariccrfubllitucre propterlexusimbeciUi- 
ta:cm,& idco nc filio prxiudiciu afTcrar,quod proba 
turapercifTimc: lcx.n. permictitraatrepotlcfiliocxf- 
plariccr fubltituerc d.Lhumanicacis. mo li fcxus imbe 
cilhcas rn fublcicutiotub.coniidcrarecur marri n6 licc 



rcc cxcmplariter fubftirucrc.jx>flccn.ea racion c mati 
mu prxiudtciu filio arTcrrc.icd hoc diccrc cli falfum, 
ergo ct falfum eft diccrc eade ratione macre no polle 
filio pupillarirer fubiiicucrc. Pr^cerea li iliaimbecil- 
litas cilct inconfidcrationc, vciq; aliquando ccia pa« 
ter pupillaritcr fubliicuerc no poticc, quod cfl qn pa- 
tcr fublhtuic aliqucm, dequo vecitimiliccr policc fu- 
fpicari, neiniidias filio pararcc, &conlidcrarcrur qd 
idpaccrfccitletex vera imbccillicacc.fcdhoc dicere 
ciiinc6uenicns.LPapinianus.$. (cdnccimpuberis.rT. 
«k ioofh.ceira.&$ linauc ica formidolofus , lnii.de pu 
piLfubti. crgo incoucnicns dtecdicereeadcronema 
tri permitTumnon elicpupillaricerpoircfubllicucre. 

Terci6& vlcim6 mouccur. fln dilpclationc no cft 
facienda exccn (io.cc quod cocurra r rcq u i li ca,& ron is 
idfcicas, imo maioricacisniii dilpenlacio repcriac ex- 
prclia, Abb.in cad aures,cxcra de reicrip. & Iaf in l.fi. 
ffdcconltic Ptin. fcd pcr dicTum (iacucueil faciadi- 
ft>enfacio macri , q> filios habeac ■ n pocellace: crgo cu 
inttaruconoftrocafus pupillaris fubliicucionis non 
fuericexpretfus, nopollumus dc cafu (iatuti, adcasu 
noiiru extclionc faccrcHuic rationi polliimus rndc- 
rc,ncgadoitiam ciredifpcnfarionc, lmocll mrtscor- 
rcciio, nadifpenlatiodriuris cois relaxacio,& nocor 
recTio,can.nili rigor.j.q.7.& fidicacur,corceciio non. 
obliac,quialuprarefponfum pcr nos dacum fuic (cd 
dacoQ) ciicacurdifpcnfacio.adnucno obliac,quia nu 
ioc pcopolicio ^pcedic in odiofis, & no in fauorabilio 
rib. vt habeturpcr Abb. inrLc.adaurcs, &ptobatur 
in cper vencrabdcs,excra qui filij (inc ligicimL na tclc 
in difpcfacionibus licctargucrc dc maiori ad minus: 
fcd nos fumus in fauorabi)ioribus,quiaqd macerpof 
I: r filio pupilbricer fublticuere,eft rauor pupilli,cura 
ipfapupiilarisfauorcpupiuj' (icincroducta, Inliic^ie 
pu pill. I ii blt i t. in prin. & maius cft habcre potettatcm 
liipra filios , qua quod ci pupillaritcr fubliituerc pof- 
iit,vt clarum cft.ergo in cafu noftro licica eft cxccufio. 

£x fupradicTis vides vtranq; parce difpucado dcfen 
di po(Ic,& ideo Fernan.Vafq.in cracT. dc fuccdTiouu 
progrciiu,hb. i . vi 4-ou . & r.ctlc qu^liione pro amico» 
dicebac . cgo vero a prion opimone nullo pacio rccc- 
dcdti puro,quam proboiiac rarioncln fubfiicucioni- 
busquxfiuc filijs, iexicamacri ftcucpacriconfidic, & 
ea rone in gencrc, qua incroducTa fuic pupillaris (ub- 
ftitucio, eade ronc I ciiedpducTa fuit cxcplaris (ubfto. 
£qua racione,Infiic.de pnpiU"ubfi.ergo vci pcr macre 
cxcmpLiris fub(iinicionlio fieri potcit, itacc ftacefta- 
tuco q> maccr filios lubcadin poccfiacc fieri poc pupil 
bris.C6probatur hxc racio. Nam auc volumus,q> tta 
tucu diiponcns macrc haberefiUos in pcacc, idftacuac 
ad hoc vc maccr circa alique casu ^puidcrc filijs poflic, 
cu oliro no pollet, cx eouafiltos in pcace no habcbac 
Aucvolumus^qjliacucu (impfir difponar, q>matcrfi- 
liosin pucc lubcat.Si primocafuloquimur, &cunc 
vci ille liacuti cafus pcrmitcic macri caracionc, quia 
filios habctfub porcftace, itactiam (ibidcbctpermic 
ti papillaris fublticucio, cum eadc vigeac racio,acg.l.il 
lud. tTad lcg. AquiU& LaTitio. fTdc vcrb.oblig. nam 
vbicunq-, ranolegiseftamplior, vcl gencraiiordicio 
feudilpolico.proutdlcdcoccL cum paccr.$.dulcifli- 
mis. fi.dclcga. i. cuncad araplicudincm rarionis cx- 
tcndituripu difpofitio.Lregula.>|.fina.&ibi BartQ. 

R. x & 
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& BaLff deiuris & fadi ignor.& l.i$.ii marer.in vcrfl 
quid ti curarorcs, & in vcrlic. quid li dcccllcrinr. ffad 
TcrraL&licct quod matcr habcacfihosin potcftarc, 
lltcorrcdonu: tft incorrcdorijs pcrmittitur cxtciio 
dc vno cafu ad aliu , qh correda eft ratio pcr lcgc no- 
u.im,na tuc corrctta ct ccnfcri dcbct ipfh icc anriqua, 
rexrus cft cu fua fingulari glofin l.j.in prin.fup vcrbo, 
prudcntia. ff de lcgit. tut. Et hinc eft,quod hcct olim 
cognati no vocabantur ad rutcla ca rationc, quuno 
vocabantur ad fucccflione: hodic rh correda dicra ra 
tioncvocannirad cutcla.iicut ad fucccflionc, auth.fi» 
cut h.rrcditas. C. delcgir.rur, Et hinc ctia cft, q> hcct 
olim frarcr no crat lcgicimustutorfratris cmaripati 
ca rarionc,quia non vocabatur ad fucccflionc cius pp 
ius agnarionispcidkii pcrcapitisdiminutioncm,(cd 
crat hduciarius tutor,c'ja de co lcx confidcbat,vt Inft. 
<lc fiduciar.tucc.hodic ch cftlcgirimus tutor, quia ho 
dic et fucccdic fratri cmancipaco, vt cft tcx.in l.pcn.& 
ibi Salv.norar. C dc lcgif. tut. fcd olim marcrno potc 
ratfiiio puptllaritcr lubftjrucrc,qtiiaipfumn6 habc- 
bat in pt.ur. crgo p ftaruru iftud corrcda hac ronc dr 
ftcorrcdadilpofirio legisanriquc. & idcocu ipfum 
habcar in pcatc.ci piipilhrirtr fiibflirucrcpotcrir. 

S: vero loquimur fccundo ca(u,& tuc idcm cft c6- 
dudedii, tu quia pcr iliud ftatu tum corrigitur ratio, 
quaremarer pupillarircrfilionoporerar fubflitucrc, 
& idco ct corrigirur & corrcda ccnft rur dida difpo- 
Iitio.d-Lj.cii luagl.fl.de lcgir.tut.ramcr, quiain cor- 
rcdorijs licita cft cxtcn lio dc vno cafu ad aliu cx idcii 
titatc ronis fcn prc. ,pur cft in cafu noflro.Bal.in auth. 
quas adioncs. Cdc facrof ccclc. & probatur pcr rcx. 
in l.his lohs.in illis vcrbis,fatis tadtccautu putamus. 
Cde rcuocan.donar.tum et quia nifi tale ftarutu por 
rigcrctur ad iilas iuris difpofirioncs, p quat matri pro 
hliodifponcrcprolubcbatur ca rone, quia ipfum nu 
habcbatinptatc.vtiq; talc flaturum cluloriii cller, & 
nullu forrircrtircffedu, proucintdhgcticlarccoftat, 
quod non cft diccndii, Barr.in d.l.oes populi,& laf.in 
rlauth.qtiasadioncs.&probatiirinL li iraftipularus 
fucro.ff dc vcrb. obiig. & idco nc rale ftatutum clufo- 
riu m dicatur , concludcd um cft virrutc rationis didi 
ftaturi poflc matrcm filio papillaritcr fubftituere. 

Qttarto & vltimo qucrirar, f An,cu filio impuberi 
in ptarenon exiflciiri ftt didis vcrbis fubfto, valear in 
vimfidcicomilfi?In hocqiKditoducfunt principales 
Dodortl opinioncs:quaru prima eft, q. in vim fidcico 
rniiTi valeat.qux opiniofuit glollx m Lverbis ciuilih. 
ffde vulg.cV pupil.fubft.qlia glollam ibi fcquutur Dy. 
Rain.Rar.Ral. A ng.Pau. dc Caft. Alcx.Imo. & Uf cade 
glolIamft^nunsur.Mar.Sil.Guil-dcCun.Salv. &Cy. 
in Lprccib.Cdc impuh.& alijs fnbft. Ang.in l.Ccnru- 
rio.ffco.& inl.fi. Cde hxr.inrtir.Iac.Burrig.&Bal.in 
Lcxrribus.Cdcinofli.rdta.Imo.in d.l.i.&ind.c.Rai 
nutius.in maicriapupil.liibftic.Bal.in Lexrraneum.C 
dc harr anftir.& in Lfcd & fine. C.ad Trcb. Angc.Aret. 
Potl Ozcrius, & Nicolaus Bcllo.in f fi.Infti.de ptipil. 
fubflir.& horc eft cemmunis opinio, a qua fccundum 
Alcxandrum, iniudicando&coliilcndo nullopado 
cft uccdcndum «quamfequirurct BaLinconti.i 19. 
vol j.& mouentnr ifti cx tribus, &poriflimiim 

Primo pcr tcx.in l.cx rado,in prin.ff.ad TrcbJ-Iuic 
lextui rcfpondctur, q> ibi vcrbariicrut obUqua, qui& 
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dixit tcftator, rogo tc, vt facias Tiriu hxrcdc:& Gid 
tcltatorpcr mediapfonaaltcriusf.tciat qucharrcdc» 
non vFdireda,Bar.ind.l.Ccncurio. immodaroqjcC 
fcnt vct ba direda,tn quia fucrut adieda in fubftone 
fidcKomillaru.liabct vim obliquaru.Lqrcbarur.fl.de 
tcfla.mil.& hxckdarnfiomihi plusplacet,&cLLqre 
bat , dcdarat tcxtu in «Ll.cx fado , fi rcdcaiaducrtaE. 
Sccundo mouetur per tex.in LSccuola. rf.ad Trcb. 

5 Huiclcgi rndccur, tq>propccrqualitatecodicilloru 
valcc in vim hdcic6millidircdafubft6,cuincodicil. 
lis nullo pacto ficri potcrar, & lic fitrefiitctiapotcria;' 
fubflitucndi diredo,no au t potctix & eilentiz 1 ubfti 
tuctis,dumodo in tcflo lubltituatunq* fccus eft in ca> 
(u nro, quia cx natura fubftiturionis lex rdiftit potca 
tix & cflcntix lubftirucnris cxprclh; . Hxc rhlio mihi 
no placet quia textus non fc fundat in ca qualit ate, & 
hc,q> fiat rcliftctia potcn tix I ubl 1 1 c ucdi dircdo , non 
autcflcntix Iubftuucnris,dumodo in tcfto fubftitua- 
tun lcd fc fundat in bcnignaintcrprcrarionc > nead*' 
inutriis rcddatur,qux bcnigna inccrprctatio,ncadus 
rcddatur inucilis liabct locu ct in tcfto, cu bcnigna il- 
la inrerprctacio fundccur in voluncacc ccftaroris , qut 
vohut hxrcditatc pcrucnircad (ubltinitu : & idco vc 
adimplcatur tcftatoris voluntas, vctba dircda trahu- 
turadridcicommitIum.Lcuquis. $.Sciam.ff.dclcg.t.. 
qux volunras tcftatoris, prout cft in codidilis, ita eflr 
in tcfto: &idco, prout in codicillis verba direda rra- 
hutur ad hdac6milliim,ita vcrba dircda in tcftamc- 
to prolata in vim fidcicommitfi fubflinentur , & hxc 
lcxoprimciudidomco probarhanc conclufioncm . 

Tcrrio & vltimo mouenrur. pro adus fubftcrario- 
nevcrbadcnr impropriari.LinfuIa. fl!dcprefcrt.vctb. 
Lfcd&fi pofldrori.$.irc li iurauero.ff dciureiu.dcc.n. 
dif|x)firio caliccr incerprcuri, q. nocorruat in totu. 1. 
no dubiu. fl.dc lcg. . crgo pupillaris fubflo /ada non 
exiftcti in ptatc, dcc impropnado verba valcre in vim 
fidcicomilli, nc tcfiarorisdifpolitioin torucorruar, 
& ncdifpolitio cotraria fit tcftatoris volutatr.itac cre 
dendu in clfcctu rcftarore fcnfiflc.L j. ff dc rcfta.mihr, 

6 Huicrationirridctur, fq> profubftctationeadu» 
vcrba dcbcr imjppriari.proccdir vbi crror eft in noie, 
& ita proccdi t tcx. in d.l.inlula. & procedit, vbi vcrbx 
poiita in difpolitione ex tmproprio fignificatu pofsur 
caliim coprchenderc: fecus fi ncq; cx proprio,neq-, cx 
improprio lignificatu poliuntc6prehcdcrccafum,in 
quo di tpotitio valcrct, qa tuc no laluac <ii l j>ol i 1 10, lt«l 
rcddirur lnutilis, vtprobaturinl.turores.$xuratorcs 
tctt6,cu ibi notatis pcrBar.rf dcadminiftr. tut.&inL 
fidcicommilla.$. li filio.ffdclcg.j.fcdincaiunfond 
prxfupponitur, quod adlit error in noie, & verba po- 
lita in hac pupillari fubfliturionc,non comprchcdtit, 
neq; propric,neq;impropricfidcicommiflariafubfti 
tutione.cu direda ltibflirurio habrar rarioneconrra- 
rteuris cu obliqua.Lfi hercs.ff ad TrcbcLcrgo in cafii 
noflro non faluatur ditpnfirio, immo rcmancr inuri - 
lis.& liccrqii non valcr qdago vrago, valcatvtsalcro 
p6t: th hxcregulanon proccdir, qhcontrariomodo 
valcrepotdl.l.noncodicillu.Cdcrcfla.&Lil quisage 
re.C.dcfidcic6.icddifcda& obliquano funtciuide 
fpedd,fcd habcnt rarioncc6rrarictaris.dJ.fi hercs.cr 
go ii no valct pupillaris fubflo v t pupillaris, ncq; vale 
rcpot vt ndeicomiilariaA hinc dt q> vci ba «lireda no 

impro- 
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nnpropciacur, vt cflici ant ubliqua. L(i fcruus legarus. 

tcruus alienusJf.de lcg.j. vbi ctu fauorc libcrucis 
vcrbadircCta noipropriarurvraClnisvalear.igitmul- 
to minus dcnt im jppnari , vbi ccilac fauor libcrucis. 

Secunda cft opinio iiiperiori cutraria, q> in vim h- 
deicomifli talis iubfticutio no valcat: qui opinionem 
tcnctgLin $.cxtranco, lnlu.de pupil.liibftit.quam fe- 
quuti fucruntImolaind.c.Rainutius, in matcruco- 
pcncUofas&in d.l.Ccturto,lo.And.inc.li pater.fupcr 
gLmagna, in Noucl.de teftam.in 6 J<aph.Cum.in d-L 
vcrbisciuihb.Matihcf.notJuo. i 4S.& vidctur cflcdc 
intentionc Baldi inc0nli.L7a.voL 1. qui Dociorcs cx 
duobu^ahjsomiffis,moucntur. 

Pnmo pcr ccx. in cLLverbiscitiihbus, vbi dicic rcx- 
tus.f Verbts audibus UuSftitutione poft 1 ^annu xra 
tis frufttafiericonuenit. fi crgoficri non potpoftde- 
cimumquartu annu lubftitittio , no valcbitin vim &* 
dciuomiifi, alias (i valcrct.non c(lec vcni quod fruftra 
fierccHuic texrui rcipodctur, q> loquitur in fubftitu- 
tionefac)apupillo,quadccaufavaliiitaprincipioiu 
redircCto,& idco polldccimuquarru annu annubat, 
&novalci lurcfideicomifli^lidixcrisqdiltciatcllc 
clus no eft admtttcdus ex duolv.is , & ptimo, quia cft 
intdlcCtus diuinatiuus,cu no apparct in hoc textu.q* 
fucrit facta puptllo fiibfto : fcdo quia cllct in tellcctus 
«icindubiubili in fine tcx. fi ibt pupilians ellct impu- 
bcti facta,cu no cllci dubiu quod lubihtutus non ad- 
xnittcrctur,vt cohcrc?,& ideo vt lit dc dubiubib.det 
wrclitgi qd ibi fubftitutio fucnt facta inaioti , & v% 
adcertu qS$.Rndecur > quodincdlcCcus nocftdiuina- 
tiuus,vcl ii cftdiuinaxiuiH, eftcc (omniarc, quod ibi. 
copendiofafubfto raertt fadaraaiori, cu de l\oc nul- 
lu vcrbu in eo tcxcu.& ideo cu ilu lubfticuciopoiuc ci 
fcqdfadaimpubcri &pubcri fucrit, nocft obambi 
guicacc facicda vis in co ccxtu, nec li ipuberisibi lub- 
fto facrafuit.cexcus infinc rcmanct indubitabtlis,qa 
fucntfaCta vcrbisciailibus fubftitutio, quxpoft 14. 
«nnu non valccdubiucur an fubltitutus , vt cohxrcs 
adiectusadmittatur, ad hocvt faltc inpartclocii ha- 
beat ccftacoris voluus.& lurifcofultus rndcndodicit» 
q> no,cu pouuseflcccocrateftacoris volutace,q.voluic 
ad hrdc totu deucnirc, & i cius dcfcCtii adfubltitutu. 

Sccundb&vltimoabjs omiins.moucncurpcrrcx. 
in L(i fcruus lcgacus. $.fi fcruus alicnus. tT.dc lcc.j. vbi 
dicit tcxtus, q> (i tcftatot rcliquit hbcrtatcm directa 
fcruo alicno , non vajer neque iurc dirccfo, ncq; iurc 
fidccomifli.&lichabes tcxtu,q>difpolitioaprincipio 
milufatiorchbcrutis, non trahiturad fidcicomifla- 
ria : ergoraulco minus crahidcbct fauorcfubilonis. 

Huic cextui omiftismultis DoOoru cnlionibus,re- 
fpodctur, q» ibi tcltaror dircctc, 1 bcrraccdcdit feruo 
alicno,6cdcmu alteri illu feruum legauit: vndc illada 
tio hbcruris.q u.r non pot valcre dirctco, non pot in 
fidcicomiilaria t raniirc pp prouilionc faC>a a tcftactv 
rcquialtcri fcruu legauic, vt in fimili norat Bar.in Lli 
bcrus.$.Luci us.ff.de annuis lcga. vbi inquic, q> liccc le 
gacu ad certu vfura rchctil, non poiTic locu habcrc co 
modo,quo ceftacordifpofmc, dcbeatin ahu vfum co- 
ueriU.lcgacu.ffdcatimin.re.ad ciuir.pcrcin.tn iftaco 
ucrfio fieri ao pot, qn ahtcr dclcgato tcftator difpo- 
(uit.& hinc cft q> ille fcruus alicnus, cui direclo libcc- 
tas daca fuit,h altcri no fuiftct legatus,iurc fidcicoin- 



roinihbcrtatcconfcquncusfuillcr.vthabcturin l.gc- 
ncralitcr.$.li icruo pignorato.ffdc fidciciibcr.& li di 
xcrisq- illud ibi fauorc libcrtatis contra regulas iuris 
introducf u fuir, vt 1 tcrminis & (pecificedicic ibi tcx- 
tus: crgo lllud qd ibi dtijxmitur.no dct trahi in confc 
qucn tia ad alias dilpolitioiics, & lic ad fubftirationc 
arg.l.quod vcro, & l.tn 1 js. fl. de Icg i b. Rciuudeo,q> id, 
quod introducitur hbertatis fauorc , vc icdicct vcrba 
dircCcaadobliqua craluntur,rcpcriturdc bcnignira 
ta ctia m fubftitutionc introductii,vc in tcrminis pro. 
batur in d.l.Sccuo!a.& lic no cft vcrii.quod in confc- 
quctiatrahaturadiubllituuonc.itc d.f.li lcruusalie^ 
nus,rclj>6dcas, prout rndet Soc. i 11 d l.Ccnturioon fi. 

Ex prxdichs patct q> priim & cois pcr tcxJn d.L5ce 
uola,elt magis vcra,& cu ca ego pcrcranlco, qua com 
probo hac racionc. Qn liimus in achbus a volunrarc 
vnius depcndctibus, & lic in vltimis voluntatibus, & 
noagiturdctocalidifpofitionc, lcd dcparcc:tuc(inoi 
valct actus eo modo, quo at;icur , valec co modo quo 
pocLSccuola. rf.ad Trcb.Ltiliusfamihas. Jvt quis hx- 
rcdi'.tf.dclcg.j.cLI.vcrbisciuiIib.&probacurctinLz. 
in vcrfvbi aut.C.c6tmin.dc lcga.& ro cft caufa huma 
aiuns.iic volutas morictis rcprobetur.& hcccftcuis 
cocltilio, prout ca fcquitur Bar. & lbi cu ocs cottcr lc- 
qiiuiuisiii l.j.jjiquis itxfl.de vcrb.obl. fcdnosinqo- 
nc nollra lo*]uiinur in actu a voluntatc vnius.& fic tc 
ftatoris dcpcdence, & lic in ccfto: & non agimus de ta 
uli tctto fcu di(poiitione,fcddcparte,quialoquiraur 
mducxttfubfticutione.Ergofi dicra dirctfta iiibftd 
no valct lurcdirecVo, & fic eo raodo, quo agicun dcc 
valecc co modo, quo poc , vidclicec iurc fidcicomifti. 
Ncc obflat id, qd in tcrcio fundamcnto fupra diccba- 
mus, dicta rcgtila 116 haberc locu, qn corrano modo 
valcrc put.l.nun coiiicillu.Cde tefla.qtua d.l.no codi 
cillu,procedit in totalidifpofitione: quoin calu (i no 
valct acfus co modo,quo agicur,no cc valec co modo, 
quo p6c.& ratio diucrficacis inccr cocii & parcc eft f m 
DodLquia vbi agicur dc couli ditpoficionc eft ncccile 
quod hat trafitus inthucrfam fpccic&dtfpofitionc: 
na ii non valct tcftm,vt tcftm.fcd vtcodtcillus,fic tra- 
fitusdc vnatotalidifpolitionein alia, &italoquituc 
tex.ind.Lnon codicillu.qux ratio cellac in parcc,quia 
ii fubfto dirccfa facf a in tcfto coucrtatur in fidcicom 
miflaria rcrnanct tn ide tcftm. & non lit trilicus in di-> 
ucrlam fpccie, cu ambo iint fpccics fubftitucionis. & 
ita eft concludcdii, proutcocludunt et Corn. in conf. 
3 o7.nu 4.V0I.J. & (Urrho. Soc. in conf 94.V0I.4.& in 

8 conf. 1 i.voLj.nu. \6. tquccucluliopcoccdiccciifiat 
maiori icu cxcranco,proucucs iupradich Docccncr, 
&eft magis cois opinio, prour atcclfarur Cor. &Soc. 
in antcdichsconidijs, Pau.dc Cait.in cof 4 1 o.vilo fa- 
Cto&dubijs,hb.j.&inconf 1 i.lib.1. Alcx.inc6('Si. 
inptin.vol. i.Card. Paiifincofpj. nu.jj.voLi.&Ay* 
mon Crau.in conlil. 1 o j. quar conclu(io'canco magis 
proccdir, quando in tcftamcto fuit appolita clauiula 
codicillaris , prout prarfati Doclurcs dicunt , & vltra 
cos tradit Francif. Cur.iun.in conl. 1 ; 9,fub ntmi. t p 

9 Dubirat,t an fupradiCtacoclulio ^>ccd.tr,qn pupil 
laris fubllo (it maiori exprcfsc, vt pitu li fihus dccelle 
ritinpupilbria:nte? &in hacqonc licccduxiinc Do 
Ctoru opin. tii iilacft vcra opinio, q> non proccdat, & 
fic q>.no valcat in vim fidcic6mi(1i.q upinionctcnenc 

R j Ruin. 
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Ruin.Guil.Hc Cun.Bar.Pau.dc Caft.& AlcxJn d.i.vcr 
bisciuilibus, Soci.in d.LCcnrurio, in fi.&ibi Ang.& 
Imola.&Imobinl.i.&inl.).ffidcvulg.&:pupil.(iib(h 
&m c. Raimirius, cxtradc tclta. Hoc cftjmob tcnct 
hanc opinioncm, tjuando reftator putabar filium im- 
puhcrcm.& moucntur ifti hacrarionc. 

PupUlarisfubftirurioaduenictcpubertatcexpirat, 
& vltra non darar, crgo a pubertatc non potcft mcipe 
rcconfequenria probaiur in Lviumfrgtrtim , cu mo- 
nar.&dc vfuf.lcg.&LTiriocu morictur.f£dcvfufr.& 
qucmacLquis vtat. Huic rationi rdpodctur qubd tcx. 
ind.l.Titiocummorictur , loquiuirquadoconditio 
confcrturin tempus poffibile rarione pcrlbnx, quia 
confcrcbaruribiin tcmpusmorris futurc.quxeucni 
rc potcrac at nos loquimnr in ca("u,quando conditio 
confcrturin tcmpusimpoffibilcrationcpcr(bnx,cui 
ttcttfuitfubftmirio.quia nopoteratin pupillan cta- 
tedccederccum cflct maior , & ideo dicta conditio , 
tanquaimpoflibihs dcprarfcnn rencirur &noviriat 
adumlfi Mcuia marcr.rTdch.rr.infrir.&l.cum tale. 
$.penJEdccondir.&demonft. Vcrum animaducrta- 
tur,quodcxd.LTiriocum moricrur, clicirur condu- 
fio,q> a£hxs non potcft mcipcre, vndc dcbet finirc illo 
temporc.quo incipir, & fic ai m vfusfrudus morre fi- 
niarur, illo tcmpore non potcft indpcrc: lic cft in ca- 
fii noftro , qnia pupilbris lubftitutio aducnicntcpu- 
bcrtare expirar, crgoillotcmporcnon poteftincipe- 
re.&lidixeris,quod cft vcrum, q> non potclt incipcre 
illafublliturio invim pupillaris , fcd valcr invimfi- 
deicomillarix iubftiturionis: quiacuaprincipioilb 
pupilbris inuahda dicatur, dcbct fubftineri in vim fi- 
deicomitlarix, nc reitatoris volunras fruftratoria red 
datur Jlcfpondctur,q> cum harc fubftiturio fuerir fa- 
c^fubilbcondirionc,fi deccflcrir in pupillari xrarc, 
&fic fubcondirioneimpoflibili, illa conditiono reij 
citur,fcd adhis viriatur. 1. feruo manumillo.ff de cod. 
indcb.&fiadhucdixcris,q>c6dirio impoflibilis vitiat 
adhim,qn tcftator putabat poflibilcm,& itaproccdit 
tcx-in d.l.fcruo maniimillrx&proptcrca fi tcltator pu 
tabar filiu impubcrcm, & ideo codirioncm poffibilc, 
qux tnerac impoflibilis, vitiatur iubftirutm, q>fecus 
eft,qh tcftator fcicbat illum cfte pubcrc,& hac dccau 
la condirionc impoflibilem , quia tunc reijcitur con- 
ditio & non viriatur actus.dJ.fi Meuia matcr. Rclpo- 
detur, q> hxccodufio procedir, qh rciectacodirionc 
impoffibili difpolitio tcftatoris,& fic fubfto rcmanct 
in cadc fpedejn qua fui t fada a teflarorc, & ira ^pcc- 
dittex.ind.Ui Mcuia-fcais, qhrcic<^fac6ditioncirn- 
poffibili difpofitio teflatoris n6 remancr \ fua fpcrie, 
na tuca<ftusviriatur& codirionoreijritur.prout in 
fimili probatur cx doctrina Angcli in l.(i parcr. Cde 
inftiL& lubft.que cft talis.glolb ordinana magis coi- 
terapprobata m d. I. fi parcr, vult, q> hodic (i filius cft 
inftiturus fub coditione cafuali vel mixta.reijcitur co 
ditio vfq; ad lcgirimam 1 & valct tcftm quod olim erat, 
ntillu. Hcc condufio fm Angelum proccdir.qn reie- 
&a axhtionc inftirutio rcmanet i n f iia fpccie, alias fe 
custpuralicrtctinftiiuta filia.fi pannis vidualibus,vcl 
in habitationcvtvidua habitarer, quiarciccra condi 
rioneviduiraris,noremanerrelictu in fuafpecicpan- 
nor u viduahu,& idco no rd jcirur condirio,fcd tcftm 
vitiatur. fcdmquxltioncnoftra diipolino tcftatori» 



non rcmancrineade fpecic pupillaris ftihftirarionis, 
fcd in alrcra (peric.f fidcicornrnilbcic lubftinitioiiis: 
ergonon rcijciturcoditio, ledviriaturfublhturio.& 
hxccondicio.fiin pupilbrixratcdccellcrit,non incft 
cx narura adu s, cu fucri t facta pu beri & non i mpu be 
ri.& cft condiuo intnnfcca,& non cxtrinfcca, & ideo 
hacdilpolitio cft conditionalis, &proptcrca vitiat 
fubftitutionem , quodcgohacaliarationecoprobo. 
i o Dilpoliriofa tcllarore facta fubcodirione impoffi 
bilidcfatto,vitiac difpolitioneJ.cu hxies.$.j.ffde(ia 
tulibcr. & non fir inrcrprctatioaho modo o cxpreflb 
ad hoc vtdilpolitio valcat.l.vxor parrui. Cdcieg.Lqcf 
in rcru.$.j.rF de lcg.j.nam liccribi lcgatum lir inutiie* 
tnnonfiralegcintcipretatio,vrpropnctas rclicravi- 
dcatur.lctlpotiuslegatuoi cx parrcinutile rcdditur. 
fcd in qonc nfa fubfto fuir f ada liib coditf one impof 
fibiiidefacto,qa fiut fadamaiori, li in pupdlariera- 
redcccflcnn crgo viriat luncfubftiiurionc, & no pot 
ficri intcrprctatio , vt alio moq cxprcllb, & (ic in vim 
fidcicommillarixfubftineatur;&iidixcris,q>qhhxc 
fubltiiuno fuit facla maion 1 4. annorum, &mmori 
annoru 1 j .tunc illa vci ba, li in pupillarixratedccet 
lcr it,dcbcnt faltc impropric mtelligi, fi dcceflcrit in- 
fra 1 j annti, aim ahqh licd impropnc vfqj ad illud 
tepus dicaiur impubcs,& poftea pubes, vr eftcafos iot 
Lcu rilio,in pcn.rclponfb.fl.de lcg. < .Rhdetur, q> lidk> 
pubcrtasaliqhdicatur vfq; ad 1 r.annu , non tnle^e 
caurum reperitur,q> pupiUaris xtas dcpicad iiiod tp» 
cxtedi poffir,\t vr ^pban in l.pupiilus. rfde vcrb. llgn. 
1 1 Ha-ccoclulio dccbratur 116 proccderc primo,-tqa 
crTedtis fubftirutionistbnaret m fidcicomhfaria fuln 
ftitu tione: nam tunc dici a fubftitutio licct fub verbis 
pupillarijfubrtitutionisconceprafu«-ir,valctin vim 
riddc6milbnx.& ratio ert, qtua ma^is arrcndi debec 
crtccfus fubftitiitionu , qualcs lint fm rcm & crteCf u , 
quam fbnus verboru.qn ctfcdus repugnat verbis. Lfi 
vno.in prmc.rf loca.LLucius.frdepo(iti.Linfuli. fT^ie 
pra(crip.vcrb.& Bar.in l.corcm.$.qui maximos.ttde 
publii.an.& ira tcnct Aymon Crau.in conti. ) o f . 
1 1 Secundo& vltimbdtcbraturnoproccdercfqua- 
do 111 teltamcnto teftator appofuillcr cUufubm codi 
dlbrcm,l'eucbufulam,omni mcliori modomam tuc 
dicfa lubrtitutio valct & lubftincturin vimfidcicom 
nulli,Aymon Crau. in d.conli.3 o r.in fine. 



-i 



1 TupillarisfitbHitutiofieri nenpottfl recafuroin poteflt 

temalienus.cumeius dccUr<Utone y num.^. 

2 lntelletlusud l.z. § .ncpotib.tf.de vulg. &pupil.fubfl. 

C A P. XL 

Varttim quxfitu pnncipaiccft, fvt is.cui 
fit pupiliaris , no fit rccaliirus in ptatem 
aherius, &idcoadvaliditatc papiUaris 
M fubft itutionisddidcratur, q^nepos, cui 
fubfto fit.no (ic rccafurusin porcftate patris. iutenec 
Bar.in tLl.i.cu quo rranfcunt ibi Ang.SalyJmo.Alex. 
laf SocRipa,& Alcia.Imo.in cRai nutius, cxtra de te 
fttm.Saly.in Lfi teft6.Cdc impub. & ali js>lubft.& Po- 
lit.in trad;fubft.in maccna pupiLfublt & hcc cft coi« 
opinio>qd probari vf pcr rcx.in cLL». i a ver. nepot 1 b. 

Contra 




De Subfticucionibus , Pars Secunda. i oo 



Conrrahanccocmopinioncm tenct Arcr. ind-Li. 
quem fcquitur Fcrnand.Vaiq.in inct. dc iucccftionu 
progrdhi,hb.2.$. 1 4.1111111.87. qui moucnturpcr tcx. 
in cLLi. in vcrliclcd li cos . vbidiatur , quod ncpoti- 
bus.quos patcr prarccdit , pdt pupiUarttcr fubftitui,fi 
ncpotesinftituantur feucxhcredcntur.cccc quod no- 
potcs hocin ©aiu rccafuri fum m potcftatcm patris, 
&umen as pupillaritcr fubftitui potdt, idcm proba 
tur in d.I. i.in $ .fed ii cxtrancum. vbi ncpoti adoptiuo 
potcft pupillaritcr fubftitui, hcct prarccdarur a patrc. 
Tourishuiusprarfcntis concluiionis conliftitinin- 
1 ceUcctu d.$.nepotibus,t&idco cx mcntc Fernandi 
Vafquij ficfubtihtcr&vcrc rcfpondcas <L$. ncpoti- 
bus. Scirceiumdcbcs.quodiurcDigeftorurn, ncpos 
primum locum tencns tcmporc tdtamcnti potcrar 
impuneprartcriri patris tritaincnto, & fic incxpugna- 
bihtcr ci fiebat pupiUaris: vcrum li ncnos prxccdcba- 
tur a patre, tunccum primum fuus emcicbatur, pra> 
teritusrumpebar tritamctum, iicq; pupiUariscuanc- 
iccbat.itaprobatur in prin. Inftiuiccxlurrcdat hber. 
in I.GaUus.$.i n omnibus.rtdc hb.& pofth. in $.pollhu 
iporum,lnft.dccxh.Trcd.libcr. &inl.polthumorura. 
fT.de imufto, rupto, &irnto tcftam.&idcoind.fner 
potibuSjdidtur &probatur, quod ncpoti fuitaam 
mbentitemporctdramenri pupillaris hcri potcrat, 
ilue dlet inftitutus,fiue cxluTcdatus, fiuc prxteritus: 
fcd ncpoti qucm pater prarccdcbat , non ahtcr quam 
li vel mftitutus elfcr , vd cxhxrcdacus, fccus ii cx toto 
prarteritus , & hoc dcconlilio , & non dc nccdfiutc, 
nam mulu pcrtincnt adiplam pupillarcm fubftitu- 
tionem crcandam.vel in dlc produccndam : multa ve 
16 pertincnt adipiius pupillaris fubftitutionis ia crea 
tar rcfolutioncm cx poft facto impcdiedam.quod igi- 
tur ncpos,qui a patrc pncccditur inftituatur, lcu cxhc, 
redctur,non cft introduchira ad ipfam pupiUarc iub- 
ftirurioncmcrcandam, nam &prxtcritoinpoteftatc 
exiftenri ficri poifct:fcd hoc dciidcratur ad rciblurio- 
neraipiius pupillaris fubititutionis impcdicndara, 
neisneposprartcntus, li poft ractum tcftamcntura, 
primum locum tcnerc incipiat.rurapat tdtamcntum 
principale, &confcquetcr pupillarc . & liinc cft,quod 
ibitextusrarionempraccedcntis didi rcddcndo.di- 
cit , qudd nepoj , qui a patrc prarceditur , debct infti- 
tui.fcu cxharredari, quia ita poft legcm Vdldam fuc- 
cedendonon rurapunt tcftamentum: namfiprind- 
palc tcftamcntum ruptum iic, &pupillarccuanuit. 
quadoigicurtcxtus didt, ncpotibuseriam poflumus 
& dcinccps, fi qui rccaluri non funt in patris potcfta- 
tcm.noluit fignificare quod neccllc lit, quod nepoti, 
cui firpiipillarisiubftitucio, nonfirinpotcftaicmpa- 
trisrecaiurus: fcd voluit dicere.quod ncpotibus& 
deinceps,&fic pronepotibus atncpotibus , & iic de 
fingulis, quirccafurinonfunt inpatrispotcftatcm, 
poflumuspupillaritcr fubftituere, eriara fi non infti- 
tuantur,(cucxharredcntur,leu prartcreantur, cu ohm 
deiurcDigdrorum nepotcs primura fuiutis locum 
tenentcs poccranr prartcriri , & fic inexpugnabihccr 
illis ficri potcrat pupillaris fubftiturio, quod fecu* 
erat in nepotibus,quos patcr prxcedcbat: quia li pr * 
teriti repericbantur tempore teftamenti.quo tempc»- 
re primura Iocum tcnerc tncipicbic, vtique tdtamen 
turarumpcbacur, &confequcntapupiUare: &ideo 



neulcincoucniensfcquacur.fuicftacucum, vtifri n<> 
potcs inftituantur,fcu cxlurrcdentur. &hoccftquod 
volui t ifte texrus fignificare, prout cxprefsc conftac cx 
JcChira vcrborum.cx quo i ntcllc&u coftat, iftud quar 
tum rcquifmim neccliannm non ciFc fcd rctenta co- 
inuniopinionecxracnccDoccorumdicas, non pro- 
cedcrcinmditeinbonis pcripfum pupillo rchctis: 
3 &ratiocft,tquiaauusradcshnciniunarilij, ncpoti 
militi teftamcntum faccrcporcft, iuprobaturin Lcu 
filius.tV.dc tcfta.mili.& probatur cciain hoc modo: na 
milcs cfticcrc potcft, vt fiibftituiio pupiluris non tra 
hacurad omniabona, idcftad bon.-. um tdlatoris, 
quam impubcris: fcdadccrra.Lfcdliplures.$ adfub- 
ftitutos.ft.de vulg.infinc.vndcauusmilcsinco,quod 
nepotimilirirchnquit, facercporcft fubftiturionern 
pupillarcm:&ulisfubftitutio,liuclitniutc,proutpo 
tcft, fiar, non trahetur nifi ad bonaabeo profccta , vt 
d. $.(i vero fimphciter fiat , fimilitcrad ca tantum bo>- 
na trahctur, ncalus altcri fiat inturia, argum.d.Lcurn 
filius.& quia hoc modo achis confcruacur, arg.Lquo- 
ties.if.dc rcb.dub. vnde non fiet iniu ria filio , in cuius 
potciutcncposimpubcs rccafuruscrat, nampoftca 
patcr ci aliam fubftitutioncra pupiUarcm faccrc po 
teritin bonis limplicitcr ifc,vclauundcprofcChs, & 
fic n cpos ille miles potcft decedere cu m duobu s tefti 
mentis pupillaribus, vcl pro partc teftatus,& pro par- 
teintcftarus.ii paterci tcftaraentum faccrcnolucrir, 
& fic fubftirurio aui nunquam poteft txahi, nifi ad bo 
na utum a Ce profeda. at fu bftitutio patris um ad bo 
naafcprofeaa.quamadbonaaliundepoft morrera 
patris quarfita. fcd auus Paganus talc tcftamcntum fiV 
nc filij iniuria, in cuius potcftate nepos impubcs rcca 
luruserat.cfficerenon pollct.quiain Pagano non ro- 
pcritur.quod pupillaris iubftiturioaPaganofaaa, 
nontraluturadomnia bonaura impuberis,quara 
tcftatoris , lcd porius repcritur contrariura, vt in fine 
prin.Inftit.de pupiLfubitit. & in d.f ad lubftitutos. vn 
dccumiubftiturio abauo faclaad omnia bona inv 
pubcris trahatur,iam nulla fuperfunt bona,in quibus 
fihus poftcapupillarcm facercpoilit fubftiturionem. 

1 TupiUarit fublhtutio , cui fit , non debet defmerc effc i* 

poteHite ante mcrtem tcfUtoris . cum fuis dccUra- 
tionibus,num.4..j.& 6. 

2 TupilLris ab initio vtiliter fatla extinguitur per eman 

cipationentj , 

3 TupilUris irritatur, fi filius cui fatla fuitperadoptior 

nem exeat de potejlate patris naturalis . 
7 Tupdlaris fubfiitutio irritata , quandn reconualefcit,an 
iure ciuUi fcu iure prxtorio infpt Bo rcconuatcfcat . 

C A P. XIL 

Vintum quarfitum prinripalc cft, f quod 
is,cui fitpupillaris fubftitutio, non dcfi- 
nat rilc in potcftatc ante mortcm tcfta- 
toris, iu tcnent Dart. Alcx.Pau.dc Caft. 
Ang^alyc.Imola , Iaf.Sod.Kipa, Alciat. 
&alij Doclorcscommuniter ind-L*. vbi hocrcquili- 
1 tumprobatur.&hrac mfcrtur.tquodpupillansab 

inirio 
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tnitiovtiliter faclacxtinguitur, fi fihuscmancipctur, 
cum pcr cmancipationem cxcat dc porcftatciia tenct 
Bart. ind l.i.qucmibicommimitcrfequunrurAlex. 
lal'.Ripa,Soci.& Alciat.&Polit.in rracUiibftic.in ma 
teriapupillaris iubftiturionis, ifl rcrtio quxliro tcrtij 
quxliti icptimi quxfiti principalis.& probatur in Lco 
hxrcdi.$.cum filix.rT.dc vulg.& pup.& hinccriam in- 

I fcrtur, t qubd ii filius.cui pupillans facia crt.dctur in 
adoptioncm , ica qu6d cxcar dc porcftatc patris natu- 
ralis,irri:arurpupillaris, itaind.l.i. tcncncBar.Alcx. 
Iaf.Soci.Ripa, & Alciat. & Polirus in anccdicto loco, 
& hxccft communis opinio . 

4 Hxcconclufiodcclaraturprimotnonproccdcrc, 
quandolicctcxiuencde pacrispoccftacc, tamcnfpes 
cft,qu6d rcucrtarun tunc cnim ctiam inrerim no dc- 
finit valcrc pupillaris, prout tcncnt Bar.Alcx.lal.Soci. 
Ripa, & Alcia.ui d.l. i.& eft communis opinio,quara 
iequicurctii Pohrus in fuprachctoloco. &probarur 
pcrl.patcr.f£dccapr.& pcrl.lcxCorneha.rf.de vulg. 

j Sccundo dcclaratur non proccdcrct quando fi. 
liuscxiuit de patris poteftatc pcr dignitatcm, tunc 
cnim non irritatur pupillaris iiibftitutio . & rario cft, 
quiaiicerquis per digniratcm libererurapatria porc 
ftarc.non ramen perdir cam.quoad ca, qux libi vtiha 
funt.iraprobarurin§.illud, m Atuh.conftiturioqux 
dcdignit.& in auth.ied cpilcopahs dtgniras.C.dc epi 
fcop.& clcr. &ratio cA , quia digniras nulh damnofa 
cflcdcbct.l.pcn.vbi Bar.ffdc Scnator. &idco quando 
filiuj proptcrdignitarcm crticiiur fui luris , intclhgi- 
tureflcfui itiris, quandocirlibicommodum: iiau- 
tcm cflct iibi incommodum , quod non cllcr m potc- 
ftarc,diciturin poreflate, glollaeft ordtnaria & appro 
bara in l.fi cx caufa.$.Pumponius.n".dc minor.& dccla 
rat noranrer Barr.irt Litcm in porcftatem, in finc.ff.dc 
his,qui funt ftu.vel ahc iur. fcd pupillans cft mcrus ta 
uor &maximum pupilli commodum, gloi.in Lcx rri- 
bus.C.dc inofT.rclUin. &in l.Iulianus, & ibi Bar.ff.dc 
acquir. harrcd. crgo quo ad iflum effcCtum, ccnfctur 
eflc in porcftate, & uico valcbir fubftitutio . & hxc clt 
communis opinio, quam Bar. Alcx. iafSoci.Ripa, & 
Alcia.ind.1. x.tcncnr, &I ) olitusin fupradictoloco, 
& cft vcriflimacondiiUo . 

6 Tertio & vlrimo dcclaratur non proccdcrc, tquan 
do cmancipatus iicrum ipatrc naturaliadoptatur, 
nam runc conualeicit pupiflaris fubftirutio, Alcx. Al- 
ciac& Ripa in d.l.i. & Tcrnandus Vafquius in rracra- 
ru dc fuccefl."progreflii,hb. t.$. i -f.num. 1 09. & proba 
rur pcr ttL t.f fcd & li cxtr.incum. nam liomnino cx- 
tranco fieri porcft pupillaris, fi tamcn isincidar in pa- 
trispotcftatcm, quantomagisporcrirconualcfccrc, 
cumfcmd in porcftateexiftenti facta fuerir. qui liccc 
emancipatusfucrit, iccrum ramcnreadoptatusfnit. 

7 tfcdan rcconualcdat ha-c pupillaris fubftitutio dc 
iurcciuili.fcu dciurcpr^torio; dicas.quod pupillans 
fubftitutioin cifuiftoconualcfcit, fcurcnafciturde 
iurcciuili ,prour hancopinioncm rcnerAlcx. nu.10. 
Ripa.num. 17. in qtiinro rcquiliio. & Alciar.num.i 1. 
in dd.& Polit.in traccJublr. 111 materiapupillaris fub- 
ftirurionis in terrio quxfiro rcrtijquclni leptimiquc 
firiprincipalis. &h*ccftcommunis opinio.quamle- 
qaicur Fcrnandus Vafqtiius in tract.dciuccclL pio- 
grcflu, lib- i^.num. 1 10. nam pct incciuentum 



emancipfttionis pupillaris,fublrituriononviderurp« 
rire,ncqucpcr reucifionemad patriam potcftateai 
videtur rcnatei:qiiiaquodimpubcs,cuifitpupillari«» 
fir in potcftatc patris vd aui naturalis , qui pupillari- 
tcr lubfticuebar.id ncccflarium non cft tcmporcquo 
fit pupillaris.fed rantum temporcquo moritur tcfta 
tor.l.cohxrcdt.$.cum filix.rf.dcvulg. ibi.morusquo- 
quctcmporc.&I.i.$.fcd&fi exrrancum.§.fi modo,& 
$.nepotibus.$.fedfi cos, &$.plancpofthumis. fLeod. 
nam pcr ifta mra coniiat pupillarem ficri poflc ci, qui 
ncquc crat nacus,ncquc conccprus , ncquc crat vere, 
ncqiieinrerprcrariueinporclbircfublHcucnris, tcra- c 
porc.quo ficbat: & pcr hoc pupiliaris vaicrc non dcii- 
ncbarjiccreiTolrucarcrcr, ii mortisrcmporcrcftato- 
tisis impubes.cuificbar.in iamiha tcftaroris non 
rcpenrctur. & hxcconclulio probatur ctiam pcr rcx. 
inLfilio.qucm patcr.fl'.dchb.&pofthum.&pcrtcx.ii» 
l.non putauit. §.li quis cmancipattim . ff.de bon. poii 
contra ktbdL vbi aninr.liunc lmpubcrem , qui pnrno 
ruircmancipatus.deindcadoptatusapatrcnaturali, 
non ram translatum quam rcdditum vidcri:quaii dir 
car.non vidcrur translatus de famiha in famibam,^ 
cx lcgis intcrprctationc a parrc adoptiuo vidcrur nun 
qti.im admilliis, licq; rc intcgra rcdditusiiio patri oa 
turali . Scd animaducrtas.quiaquando rc vcra pupil- 
larisfuit r\tindtadciurcciuiu,quudaceiditquando 
primum pupillarisfadafuit, dcindcpatcrnaturalis 
dcccllit.licq; pupillaris fuir confirmara,poftca iropu- 
bcsarrogatusfuir, ficq; pcr hanc capitis diniinutio- 
ncm pupillaretcibmentumpcrijt.acpoftrcraoisim 
pubcs ab arrogatoris potcftarc hberarus fuir mortc il 
fius.velcmanciparioncvclaliarationc: namruncra- 
hs pupillaris, qux pcr inrcrucnrum arrogarionis cua 
nucrat.pcrhbcrationcmabilla patriapotcftatcdcitt 
reciuih minimcrcfurgir.quiaeoiurclcmclcxtinCta, 
nonrcualidawr.Lcctcra.$.tractari.ft'.delcg.j.l.inrcrfti 
pulantcm.$. facram.ft.de vcrb.oblig.& f |.Inft.dc inu«« 
til.ftipular.fcd dc iurc prxrorio rcconualcfcjr id tefta- 
mcntum pupillarcarg.l.pifthumus, in vcr.idc&cir- 
ci.iuncta glofla.ft.de iniullo,rupto,&irrito ceftaro.&s 
fnon tamcn, lnftic.quib.nu)d.tcftam.infirmcn.& iu 
ciimiinitcrrencntgloi:Bar.BHl.Albcr.Pct.UcSignor. 
num. 1 o. & Iaf. num. } 6. & 37- •» Lli arrogator . ftde 
atkipt. & talc pupilLirc tcftamentum ctiam finc noue 
volunt.itisdcclarationcrcconualefar, contraLquibV» 
bcris.f teftamcnto.rf.de bon.polLfccun.tabuL&ratio 

cl> , quia pupillus non habct vclle , ncc nolle.l.j. Cdo 
falfi moncta.& i<lco ficut cius voluntas non interiutC 
inpupillan tcftamcnto faciendo, ncc ciusvoluntas 
mutata fuitinco tcftamcntb per intcrucntum arro- 
qarionisfui: itaquoquc vclutas ipfius rcddicusinco 
tcftamcn to rcuahdando dc iurc prxtorio poft: arroga. 
tionis illius ccllationem non delideratur. auod fccus 
eftin rcftamcntoprincipali, nam quifemcifibitcfta- 
mcntum fccir, & poftca fc in arrogandum dcdit.iicq; 
id tcftamcntum iurcciutli inrcnjt , qiioiurefuicitati 
nonpotcft: ispoftcalicctfuiitiris cffeCtus dccedat, 
non vidcbitur ccltacus dcccflillc iurc prxrono no m» 
gis,quam iurccinili, nili cius noua voluntasdcclar*> 
toria intcrccfl"crir:quia vt fadovoluntario fuo,qui fc 
arrogandum prxbuit , tcitamcntum pcricrat , ita fa- 
clo ipiius nouo.Lnoua voluntatcopus cft, vr pcrcm- 

ptum 
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ptum fcmcl reflamenrum rcconualctccrc videaturiu 
re prxtorio, &ira proccditd.$.tcftamcnto . fcd nota, 
quodquando impubcs arrogarus mortuus elt viuo 
arrogatorc, tuncfublUtutiopupiUariscxrincrano ro- 
conualefci t,& proptcrca fubftitutus admirtinir ex fti 
pulatione cxprclla vcl tacita , & ita tcncnrcommuni- 
terDoctorcsantiqui& modcrni ind.Lli arrogator, 
& probatur in Lcaufa cognita . fl. dc vuJg. & pupiL & 
ibiDoctorescommunitcr. 

SVbiMUKlVM. 

1 jti pttpiUaris (ubflitu tionis cicaiionemjnectQc cft qubi 

patcr ftbiteftamentum fjcut . 

2 Subfiitutio pupillaris m tefiamcnto imperfcQo condito 

intcr Hberot faSa, an valeat . 

3 jlucfforium cx principali produSum, eius efjftcacis &■ 

rirtntit effcdcbtt,cniHt eft principalc producens. 

C A P. XIJI. 

i toVCEsTU Extum quxfitum principalecft.tquod 
5^i@0r patcr iibi teftamcnrum faciar.quoad ip- 
«3>stS " us pupiilaris lubftirutionis creationc 
gjf jjtfft Ml defid«atur.dli.$.quifquis,&$.fi prius, 
& probarur in I-j.in fi.rF.cod. fed hoc fal- 
lit in milite.d.1. t. in vcrbo, quifquis , & in Lmiles ita . 
fTdc milit.tcrtam.vcrum hocintclUguur fm detcrmi 
nationem Lin fraudcm. $.fi milcs. ff.de tcftam.milit. 

X Circa bocquxfitum dubitatur , f An in tcftamcn- 
toimpcrfe&o conditointerliberos, fubllitutio pu- 
pillaris fadra tcncat? Pro cuius dubij refoltitionc, duo 
cx mentc DoCtorum confidcrandi funt cafus . 

Primus quorum cft, quando aliquis dc libcris fub- 
ftituitur, &inhoc cafuomiila diiputationc conclu- 
dcndiim eft.fubftirutioncm pupillarein validam cllc, 
Bart.Alcx.Cuman.Soci.lai;Ripa,&Alciat.ind.l.i. & 
Imolainc.Rainutius, inmateria pupillaris iubftiru- 
tionis,exrra de tci tam.& cit comm unis opinio,quani 
etiam fcquitur FcrnandusVafquius in i r.ict. de fuc- 
cc(T.progreflu,lib.i.$.i4.num. i i8.&abhacopmio- 
ne iniudicando&confulcndo noncile reccdcndura. 
affirmat Pau. dc Caibro in con C 3 t 3 . & in con£ 371. 
in z.voluro. 

QuxconcJufioprobatur primo pertex.in LPapi- 
nianus.$.fcd ncque lmpubens . rF.de inofF.teftam. vbi 
probatur , qubd quoties pupillaris fubibtutio impu- 
£nari potler, fi eam iudicarcmus teitamcntum pupil- 
Ti, runciudicari debct tcitamctum patris&ccontra. 
crgoneincafu noftro pupillans fubftitutio irritetur, 
patris teftamentum ludicari debcu & idco cum tefta- 
xnentum impcrfcCtum inter liberos facrum valcat. 
LhacconfultiuWa.$.cximpcrfctlo.C de teftam. con 
cludedura etiam cft valcrc pupiltare fubftitutioncm. 

Secundoprobatur.patcr poicft faccrc hcrcdes ne- 
ceflarios filio, quos ipfc fihus no poilct.Lfed ii pluxes . 
$.quos poiTiira.ff.de vulg & piipiL &pater irtaporeft, 
quxconccrnuntipura lucccfhoncra , rationc cuius 
^blutuuopuptUarisdidturfilijtcftamentum : ergo 
fbrtiusdcbctpollc fubftitucrcinteftamcnto impcr- 
fecto condito inter libcros, cum hoc fimplicitcr ordi 
nationem conccrnat, rationc cujus dicitur tcftarncn 



tum patris.Lpatris & filij.fFcocLConfirmatur hxc ra- 
tio. Subftitu tio pupillaris cit pars & fcqucla tcftamcn 
ti paterni.c.fi patcr.de tcftam.in 6. crgo vti tcitamen-i 
tumpatcrnum intcrlibcroscondirum valct ctiarail 
fir impcrrccrum.iu ctia dcbct valerc pupillaris fubfti 
turJoinco teftamcnto facra: quia quodiuris clt de 
toto,quoad totum.idcm iuriscft dcpartc.quoadpar 
tcm.Lqux dctota.fl.de rei vendic. imb vcrc& rcalircr 
pupillarisfublhtutiodiciturpropric tcftamctum pa- 
tris,& vnicum tcftamcntum.licct duarum cauiarum. 
$.igitur, Inftit,dcpupil.& nos fupradiximus : & idco 
cum valeat parris teftamcntum, coiicludcndum clc 
ctiam valerepupillarcm iubftitutioncm. 

Tcrtiiprobatur. fubftitutiopupillans cftacccflb- 
riaadtcftamcnwmpatrisprinripajc. l.cx pupillari.fK 
cod. ergo dcbct fequi naturam fui principalis.Lfi cgo. 
$.quod tamc per alluuioncm. fTde piblic. in rem adt. 
quarc ficut in illo tcftamcnto conditointcr hbcros 
duotcftesfufficiunt, ita& fimilitcrin fubftitutionc 
pupillari fufficere debent . 

Sccunduscafus eft,quando extraneus pupillariter 
filio impubcri fubftitutus cilct, &in hoc cafu dux 
llint principalcs DoAorum opinioncs : Quarum pri- 
ma eft, qiiodintcftaraento impcrfctSlo conditoin- 
tcr liberos fubftitutio pupiUaris dcextraneo facTa va- 
lcat.quam opinionem tcncnt Arct-in d.Li.in 6. rcqui 
firo , Salyc& CoraCin Lii reftamento.Cdc impub.& 
alijsfubftit.&Polit4n traiiLfubftit. in matcna pupil- 
laris fubftitutionis, in quarto quefito quinri rcquifiri 
principalis.& moucntur ifti cx pluribus . 

Primopcr tcx.inl.3. f pcn. ftdc legatprxftan. \"bi 
in fauorem Ubcrorum lcgata fadb libcris conferuan- 
tur, & non fa&acxtrancis rupto rcftamcnto pcr con- 
tratabulas: & umcn fi extraneus lcgatarius dcbctli- 
berisreftitucrc lcgarum valet, quiadifpofitiodeex- 
traneo tendit in fauorcm hbcrorum.ergo idcm dice- 
dum eft in cafu noftro , cum pupillaris iubftitutio fa- 
uorcm & honorcm pupilh concernard.luUanus. ff.de 
acquir.hxred. qui honor &fauor cftinconfidcrario- 
nc& non cmolumcntum.quod cxrranco acquiritur. 
Huicinduchonircfpondctur, nara tcxtusifteloqui- 
tur, quando cxtrancus torum hberis rcftituerc dcbct, 
& fic in totum emolumcntum cft Ubcrorum, quo ca 
fu paria funt immcdiatcliberis rdinqucrc , vcl cxrra- 
nco, quilibcrisrcftitucredcbcat: imofitcrtiorclin- 
quatur , qui vni rciritucre debcat , & illc non dc iurc 
comrauni, fcdcxpriuilegio vcnircpoifit, pcrindceil 
ac fi immcdiatc illi rclinquerctur, tcxtus cft notabilis 
in Lauia.$.Ti rio.ff.de condit.& dcmonft. fcd fccus cft 
incafunoftro, quia commodum & cmolumcntura 
non cfthbcrorum , fcd fubftitutorum cxtrancorum f 
& ideo non tcnct dc vno cafu ad altcrum ilLitio. LPa- 
pinianus exuli . fTde minor. Ncc obfiar qtiod aticndi 
dcbcat cui honordcbctur, & non cui emolumenturo 
aquiritur: quia hoc proccdit, quandofumusirfkgis 
dilpofitionc, & non quando fumus in tcftatoris ordir 
natione.nam tunc non cui honor dcbctur,inipicirur, 
fcdcui cmoluracntum acquirirur . iu detTarat Bar.iq 
d.$.pcn. Ergo cum nos loquamur dc tcitaroris ordi^ 
natione & diipofirione , non cui honor dcbctur , icd 
cui cmolumcntum acquiritur, inipici dcbct . 
I bccundo moucntur. tAccdlbrium ex principali 

ncojochiro 
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productum vcl dcriiutum.illius clticacix, virtutis,& 
naturx eflcdcbct , cuitis clt principalc prorluccns icu 
dcriuans . c acc-llbrium , dc rcg.iur. in 6. Dcc.& Ca- 
gnoLinLcumprincipalis. ff.de rcg.iur. fcd pnpillaris 
ftibliitutio cft accclibrium inftitutioni bhj.cumilli 
acccdat, flfeftacccllbrium tcftamcntoprincip.di.Lcx 
principali.ff cod crgo lortittir naturam inltitutionis 
& tcftamcnh : & idcO vti inftiaitio fcu icltamcntum 
intcrlibcros conditum , ctiam li firimpcrfcctum va- 
lct, iia ctiam valcrc dcbct pupillaris fubltuutio in co 
tcftamcnto impcrfctto condito intcr ItbcrosfaCra. 
Huiciatioiu rdpondctur, qubdfupcriorrcgulanon 
proccdir, quldo difpolitio f.itti in principali cltcon- 
tra inris communij difpofitioncm, quia tunc no por- 
rigimr ad acccilbrium voluntanum, Dcc.in ctransia 
to, col. i.inprimalccuira, cxtradcconlLii.cjucmic- 
qnirur Cag^.in d.l.cum principalis . 8t hinccit, qubd 
dilpoiittim mdotc, non ccnfcturdifpolitu inbonis 
paraphcrnalib. I.li cgo. f dotis. ft.de uircdot. Icd nos 
iumus in difpolitioncprincipaliconttaiuscoc, cum 
fauorcliberorum tcftamcntum impcrfittum lublii- 
ncatur, &acccilbrium 8cGc fubftirutiopiipillanscft; 
voluntaria & non ncccliaria: crjjo difpoiitum m prin 
cipali&lic m rcliamctoimpcricCtointcriibcr«scon 
dito , non habct locum in iubfbtutionc pupiliari ac- 
Ccilbria, in qua cxtrancusfubftitutus fuit. 

Tcrtib& vltimbahjsomiltis, moucnturpcr tcx.in 
J.hacconfulhifima. $.cx imperfc-clo. Cdc rcitam. iliu 
hoc modo induccndo. ibi dicitur , qubd rclichim cx- 
trancisfaciumaccrcfcitliberis, &licrclidi annulJa- 
tiocoincafnin fauorcmlibcrorum inducitur: mo- 
db ilc, li pupillaris fubllitutio dc cxtraneo facfanon 
valcrctjvttquc ca, quxin fauorcm funt introducuin 
odium rerorquctur, cum pupillaris fubrnrutio fit mc 
ruspupilli fauor.dltulunus. fcd hoc diccrc cftfal- 
ium. l.quodfauorc. ff^clcgib.crgofaliumcitctum 
dtccrc, pupillarcm fubftitutioncm non valcrc virtu- 
tc d.$.cx impcrfcclo. Huicinducbonipollumusfaci. 
litcr fic rcfpondcrc: liccrcnimdicrus^.fauorchbcro. 
mm fadhis lit.tamcn fauor illc, circa pupill» commo 
dumvcrfarur: quodpatct, quiailla inltitutio dccx- 
traneo fa&a corruir , & libens accrcli.it . icd lccus cft 
in cafu noftro, quia licct fubftitutio pupillaris pupilli 
fit honor.tamcn commodum cft lubftituti,& non pu 
pilli:& idco non pupillus.lcd cxtrancus cft inconiide 
ratione,cum liinusintcltatorisdilpolitionc, in qua 
cui commodtim &cmolumcmm acquuitur , & non 
cui honordcbcrur, inlpicicndumcit,lJait.indXj.$. 
pen.ff delcgar.praftan. 

Et cum lupci lor « >pmio nec Icgc , ncc rationc pro- 
bctur.cui comraodc relpondcri non poltiudcoalrc- 
ra cft opinio iupcnori contraria,lci!icct,quod iubfti- 
tuhoptipillaris dc cxtranco fuctain telhmcntoim- 
pcrfcclo intcr hbcros condito non tcncat. & hac opi- 
nioncm tcncnt Bart. Alox. Ctiman. lai. Alciat.Soci.& 
Ripa,licctfubaliqu.ilidiftincticinc,in d.Li. Imolain 
cRaintirius,cxtra dctclbm Iaijnd.J.cximpcrfccto, 
Pau.dc Caft. in cunf r j i . & in conf j 7 1 . in l.voL & 
cft cominunisopinto, quam iccjuitur fernand-Vafq. 
intraiit.dcfucccirptogrciUi, hb.i»j.i 4- num.i 18.& 
rnoucntnr ifti c\ pluribus. 
1'rnnb.Dahoiutonscftmeruspupilli fauor, ficuc 



datio pupdlaris fubftirutionis , Bar unl.j $.fi n. ff codk 
crgo vti datio tutoris cxtranci factt pupillo in tcfta- 
mcntoimpcrfeclo non valct.Barjn l.qui apatrc.ft.de 
confirraan. tuto. ita ctiam ptipillaris (ubftituho de 
cxtranco pupillo iacl.t valcre non dcbct. Huic racio<ni 
rcfpondctur. nam idco non valct datio tutoris cxtra- 
nci in tcftamcnto impcrfcclo , quia officium tutoris 
cftonus & incommodum , cum ipic dcdolo &lata 
culpa tcncatur.1. t.Garbir.tutc glol.in prin. in vcrfic 
itcminuito, Inftit. dctutcl.&priuilcgium fihorum 
ad onus , damnum , & incommodum cxrraneorum 
cxtcndi no dcbet.l.impubcri . ft.dc adminift.rut.l.nec 
auus. Gdc cmancipat.hbcr. 1. 1. $.fi quis a Principcff. 
nc quid in loco publico . & 1. li cum ab hxrcdc . ff. ad 
TrcbcLiedhxcratioin pupiUari iublbtutioncccliat» 
quiapcrcam ncminifitonus, damnum, feuincom- 
modum, immopenituslincdubiocommodumJ.Iu- 
lunus. fT.dcacquir.hxred.& glolan i.extribus. C.dc 
inofhc.tcftam. crgo dedationc tutoris ad pupillarem 
fubftituhoncm.ilurio ficri non dcbct, arg.Lnaturah- 
ter.$.nihil communc. tf dc acquir.polf. 

vSccundb moucntur. iubll itutio pupillarisdiritnr 
filij tcltamcutum.l.patns&hhj ft.dcvulg.&pupil.er- 
govti hhus hxrcdcm cxtrancum lnftiruere nonpof- 
lcr.ita ncqucpatcr.Hxcargiimcntationulliuscftmo 
mcnn, pcrl.i'apinianus.$.lcd ncqueimpubcris. ft.de 
inothc.tcHam.vbi dicirur,qubd patcr fublbntcns pu- 
pitlo,potcft pupilli matrcm cxhcrcdarr.&tamen ipfe 
ptipillus non poilct, li clfet maior & facerct tcftamcn 
ttun . Itcm potcft patcr lublbtucrc filio pupillo illos , 
quos iplc pupillus non pollct inftirucrc. Lfcd & (i plu- 
rcs.$.quos poihim.rf.de vulg.&pupil.&iicpatet, bo- 
nam non ellc hanc argumentahoncm : tihusnon ;-oi- 
lct.crgo ncque patcr.cum patcr faccre poilit id,quod 
fihus non polict, vt patctcx iitpradictis. 

Tcrtib & vltimb alijs omillis mouctur. Tcftamcn- 
tum i mpcrfcCf um i ntcr li bcros condi tum.quo ad ex- 
trancos non vaJct,& cx eo, quo ad cxrrancos,nccaui 
h s, ncc cium naturalis obligatio orituri-hac conful. 
tilfima.$.ex impcrfc&o. Cdc teftamcn. vbi habctur, 
qnod ii intcr libcros cxtrancus miiccatur, tunc quod 
ith cxtranco rchcium fiiit, hbcris accrdcit: accrefcc- 
rc autcm hbcris non policr , niii cxtraneo nullo iure, 
ncqucciuili, ncquenamrali dcbcrctur, gloilacom- 
munitcr approbara ibi, iccundum Iaf poiialios,inLii 
duo patroni.ff.de iurciur.cllq; communisopinioDa 
ctomiv. in l.huiufmodi.$.li Tmo,&in l.plancf.fi con 
iunChm. ffdelcg.j. fngiturtcftamcntuminrerlibe- 
ros impcrfecfum,quo ad ca, quxcxtrancis rchnquu- 
tur, impcrfccfi(fimum rcputarur:crgo pupilurisin 
pcrlbnacxtraneinonvalct. Confirmatur hxc ratio. 
Pnmb, quiahcctpupillarisfubifatutioiithonor pu- 
pilh,ramen non iplcpupillus,fcd cxtrancus,cuicom- 
modum rclinquirurcft inconlider.inonc,cum iimus 
in teftatorisdiipofitione, Rar.ind-Ljt.$.fin.ff.dclcgat. 
prxilan. Secundb, quupupillarisfubftitutiorubiu 
conlidcrahone ad etlentum, quidditatcm, formam , 
& validitatcm, dicixur patris & non fili j teftamentum 
& vnicum, ita probatur in 1. 1.$ prius. iLcodcm.&in 
$.igirur,Inftir. cod. & nos lupradiximus , & hoc fun- 
damentum cftrcale. 

£go curn hacpoftcriori opimonc pcrtrafeo.qium 

probo 
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probo hac rationeJtypillaris fubftitutip tacitara vul- 
garcmconrincrcdidcur. cLLiam hoc lurc . f£ eod. & 
Lquamuis.Cdcirapub.&ahjs fubftic modbfic . Ant 

ftaccr habct tnulcos libcros , aut vcrb habct dlum Ib- . 
um,cui pupillarem fubllitutioncm fcctc. fipnmo 
cafu loqui mm , & tiuic non tcnet pupdlaris iubftitUT 
UO.tumquufipupillus abftinuillet,ftacira adeius 
portioncm admitccretur cxtrancus ad cxcluiionera 
aliorum fratrii, quod cuidcnter cft contra d.$.cx ira- 
ptifccto.cum cu.un,quia rclicra facta cxcrancis lubc- 
tur pro non faciis,& accrcicunc libcris,& (icannulla- 
tiorclictorum cocalu induchunn fauorcm libcro- 
rum: crgoacontrario,ncquod indudum dtin fauo 
rcm, in odium concrahbcros recorqucatur, diccndu 
cftpupdurem fubftituttoncdccxtranco Kictam non 
valcrc. Si fccundocafu loquimur,& cunc idem eft co- 
dudcndum, cum quia non pupillus, fcd cxcrancus cft 
inconfidcrationc: &ccftamcntum pacris&pupilla- 
re, vnicum patris dicitur reftamcntum : tum ctiam 
quu,ii pupillaris valcrct, cu in fe corincac tacicam vul 
garcm.cucnircpollct.vtli impubesabftinerct, tunC 
lublticucus hcredicatcm tducorts cx vulgari tacita ca 
pcrcc, idquccx tcftamcto minus folcmnicontraom- 
nia iura.qux proptcr cuirandas faliicaces magnam 
folcnnicatcmin tcftamcntisdcftdcrant. Lfin. Cdcfi- 
dcicomminj.fiu.Inftic.de fidcicoramifl.' hxrcd. Ncc 
adrcmpcrcinct, quod Ripadicat, qubti intalicafu 
fub pupdlari noncontincatur tacicavulgaris, quia ld 
eft nimis nouura, nimis fuipcdum , & nullibi proba- 
tur : & idco cum lcx non dicat.ncuuc ct iam nos dicc- 
rcdcbcmus. $.conlidercinus, Aut1i.dc tricn.&fcmtf. 
nam cxcepao firnut rcgulam in calibus nocxceptua- 
tis.Lnam quod hquidc . $.fi cui pcnus. fLdc pcnu lcga- 
ta-lcd nos habcmus vniuerfalcm rcgulam , qubd non 
rcfcrt, vcrum quis non fcccric ccftamcncum, aut vcrb 
fcccrit.fed minus folcmnc, vt in prin.Inftir.de hrrcd. 
quxincdcin vcrbo,no mrc, &l.j.ff.dciniufto,rupto, 
& irrito tdum. & ab hac rcgula cxcipiuntur folum 
libcri ccftacoris, & non cciamcxtranci.d.$.eximpcrfc 
<£h> . crgo cxtranci rcmanet fub regulancgatiua quod 
cxindccapcre nihil poffunt. 

SVMMUKlVM. 

1 TupiUaris fubflitutiocui fit, rcquiritur qubdtnflitua. 

tur ,[eu cxh&redctur . 

2 TupilUris fnblhiutio, anirrttctur ruptoteflamentoptr 

contratabulas . 

3 TupiUarisfubflttutio, antrriteturfialiquocafu contra- 

tabuUtioreftindit tcflamentum dc iure ciuili . 

4 DatU cobfredu extranti rupta & incfficax cffeU a pcr 

contiatabuUs,non toUit extllcntiam fuitatis . 
j Tupdlarisfubflitutio , an irritetur rupto tefiamcnto pcr 
qucrcloMU. 

t> TupiUaris fubflitutio,an hodie mpuberl cxbxrcdato fie 

ri pcffi* . 

7 Exhttndari nemo fine caufa potcfl . 

% Quando in tefljmentaiufia caufa exhavredationis non 

infentur, teflamentum ipfo iuretflnuUum^. 
p TupiUaris fubflitutio , fafla filio maU mcntc cxhtre. 

dato, valet. 

1 o TupiUarcm fubflitutioncm , anpoffttfacercpatcr tur. 
ptsperfcna. 




1 1 TupdUris fubfiitutio,anc6feruetur perautb.ex caufa . 

Cdettbens prdttrit. rupto ttfUmento ex caufa prt- 

terilionis , fcuexhtrcdjtionis . cum fuis dccUratia. 

mbus,nu.iz.& ti.&conclufionibus,nu.i^.& 16. 
1 5 Tcr auth.cx caufa, non conjcruantur legata filio prat. 

terito fada . 

1 jTupdUris fubflitutio,hvdic per auum nepoti praterito 

ex fitio emancipato, ficripottfl . 
1 8 TufuUaris Jubflttutio,adboc vt valeat,ncccffe cfl quod 

bxreditas adeatur . l 

, C A P. XI III. 

Eprimumquxiiru principaUeft, f qubd 
is, cui fir pupillaris, iit infti tutus, vcl cx- 
hxrcdatus: fccus ii prxccncus.& hoc ca 
racionccftincroduclum, ncii principa- 
le tcftamcncum rumparur , 8c pupillare 
corruar.dJ.z.$.fcd ii cos.&ibi Bar.&comuniccrDo- 
clorcs. Scdad hoc vt omnium corurns qux cam hic, 
quam ahbi pcr Dodlorcs dicuntur, vcra habcatur rc- 
foluciu, nonnullx rcfolucndxfuncquxllioncs. 

Primb icaquc qu^ricur, f au rupco ccftamcnco pcr 
concracabulas,irrirccurpupillarisfubftiturio? Etcon 
cluiiucproccdcndodicas,pupillarcmiubrticurioncm 
non irritari.prouc ccncnc Iur.BaLPau.de Caft.Imola, 
Ang. Arct. Salyc Raphad Cuman. Alcx. laf. & c?teri 
communitcr m Lcx duobus . $.fin. ff.de vulg. & pupiL 
Bar.& Ripa in tLLa^ff.cod.glof Viglius & Arccin f.U- 
bcris, I nftic.de pupil. gIof.Fabcr,BelIonus,&OzeriuS 
in $.quaracionc, lnftic.de pupil. &hanccommuncm 
opinioncm eflc firmac Acofta in LGallus . $.& quid ii 
tancura , pa^. ni.ff.de libcr. & pofthum. & proba- 
rur in d.Lcxduobus.$.fin.& racio cft, tum quu pcr bo 
norum poflcflioncm contratabulas confcruantur ea, 
quxliberis vciliafunt (qualiafuntporcio hxrcdicacis 
& lcgara) vc pcr cotum.fr.de legat.pr$ftan A ideo cum 
pupillaris pupilii vciiicacem concineat, gloi.in Lcx tri- 
bus, &ibiomncs.C.dcinoflic.tcftam. limilitcrcon- 
fcruabitur pupillans, qux libcris vtiUs eft,tum ctiam 
quia bonorum poirdfio contracabulas eft dc iurc pr? 
toiio.j.cmancipaco, lnftit.de exhxrcd.hbcr.qui prx- 
tor qucmadmodum non facit hxredem, ica non facic 
dciincrc.$.quos aucem.lnftir.dc bon.poll.'& idco pro- 
poficum Prxtoris, qui dat bonocum portcflionccon- 
tracabulas,non cft rclcindcrc fundicus viccs tcftamo- 
ti,immo prxcor hoc non poccft: & idco quia vircs te- 
ftamcnti non rcfcinduntur, manccfubfticutiopupil- 
laris, qux fufHcit , quod tcftamcntum paternumde 
iure ci.uh vaicac , licec non valcac dc iurc prxcorio , 
arg.l.li fihus,quipatri. ffcod. coniun«fta.Lnamncc 
cmandpacus.rt.de leg. j. & hoc cft, quod voluic diccrc 
glof.in d.fqua ratione, dum rationc huius di#i rcd- 
dens dicit.quu per bonarum polleifioncm concrata- 
bulasnondcviribus tcilamenci, fed dciunluispacris 
&filijagicur, prout probacurin Lfitjo.j) j. rTdcinofl. 
teftam. nam bonoaim oollcifio contraububsdacur 
coipfo .quodquiscftfilius, vclpatcr:ncc cnmipcc 
eampecicurcc;camcncum lrritari, &idcobonorum 
pollclfio dacur,liucfitadita hxrediras,iiticn<>.l.illuii, 
in prin.ffdc bonor.pofldLconcratabul.& itadeclarac 
Barcind.Lulud,in princ & inLfilio.$ j.ffdcinoflic 

ccllam. 
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tcftam. & hoc proccdir non folum,quando iilius pi .r- 
terims conrrarabuhu tcftamcrum , icd criam quando 
pupillus inititutus bcncticio cmacipati przreriri con 
trarabul.it, nam & hoc cti am cafu pupillaris fubititu- 
liononirritarur.proutprobawrinl.&iicontra tabu 
las.ffiievulg.&pupil. &ibi Bar.Bal.Alex.IaL'&Cftcri 
Doctorcs commuui tcr pcr cum tcx. hanc fcnrcn tiam 
fcquunttir.Necobllattcx.inl.fihum.$.omnibus.ffdc 
lcgat.pr.tftan.vbi probafurquod pupillononconicr- 
uanrtir lcgata.fi inlti turus bcncficio prxteriti contra- 
tabul.it tcltamcnrum , quiadiffcrctiaeftinrcrcafum. 
&cafum, nam puptliusnon porcil tcftari cum autho- 
ritarc tutoris , & ldco non potclt tcftamc-ntum ctiam 
ilbifactuma parrcpcr bonorum pollciTionem cotra 
tabulas reuocarc, arg.$.pollcriorc , Inftir. quib.mod. 
tcfbm.in lirmcn. & hxc cft ratio, quarc pcr contra ra- 
bulas nonannullarurpupillarisfubftirutio: quo<l ic- 
cus cft quanrum ad amilTionem lcgatorum , quu tu- 
torporclt rcpudiandoprxiudicarc. l.fiad pupillum. 
ffdcauthor.tutor. 
j Sed iu\ra lupraditta qu.trirur, fan (1 aliquo cafu 
contrarabulano reicindar reilamcntumdciurcciui- 
li,quod clt quando datur filio cmancipato prartcnto, 
Tixrcdiratcnondum adira, iimaca, qui habcntur in 
l.vthbcris.C.dccollar. &in Lillud.fKdcbonor.pollcf. 
contra rabul. an tuncirritcturpupillans (ublhtutio? 
Et brcuiccr&conchiliuc procedcndodicas, pupilla- 
rcm fublututionem in rah calu non irritari, BaLAng. 
Raph.Alex.& Ialin d.l.cx dnobus. $.fin. Faber & Dcl- 
lon.in J.qtia iarione,Inftir.dcpupil. & Arct.in $.hbc- 
risIn(tit.cod.& ratio eft.quia exiftcnria fuitaris cll de 
iurc i l.tabularum, Alcx.in Linfuis.ff.de hb.&polth. 
Scd bonorum pofleiTiocontra rabulas cft de iurc prx 
torio , ncc potclt tollcrc crTcctus rcfuhanrescx nudo 
nomineh.rrcdis, glof&DrcT.ind.$.fin.&inl.i.$.in- 
tcrdum,verlic.erqo.ffcod.Eri;o non tollitqtiin durct 
confirmario rabiilarum pupill.irium, qu.i- refultat cx 
nudonominc hxrcdis, pcr I.& (i linc. $.lcd quod Pa- 
pinianus. ffdc minor. Nec vcrum eft , bonorum pof- 
lcflioncm contra tabulas in hoc cafu rumpcte tcfta- 
mcntum dc iurcciuili , immo raliscalus non rcpcri- 
tur, vthabcturpcrnorarainLr. C.dci>onor.polTeiT 
contra rabuL&probatur in l.filium. lT.dc bon.poilclC 
corratab. & lunc clt, q> proptcr bonoru poflcrfioncm 
pctitam , hxresfcriptusnonimpcdituradirc l.is qui 
in potcftatc,in vcriic.fcd (i fcriprusadicrit.fTdelegar. 
prxltan. &l.virilis.$.li adicrit.cod.tif. &hxc cftcom- 
munis opinio, fccundum Dec. in d.l. vr libcris.nu. 1 1. 
Ncc obftar li dixcris cum Barrolo inl.&li contrara- 
bulas , in fi. iT.de vtilg.& pupil. qui contrarium tcner, 
quodimmo hocincafu iiritatur pupillaris (ubftiru- 
tiohacratione: quiapropter hxrcditatcm non adi- 
tam corruir teitamcntum principalc, &idco pupilla- 
ris fubftirutio irrirarur. 1. i.$.adco . ff cod. & cum hac 
opinioncBartoh (implicircr rralitSalvc.in d.l.cxduo- 
bus.$.fin.quiarclpoiiderur. Conrratabulationon re- 
frindit rellamcntum dciurcciuili, &non impcdit, 
quin hxres inftirorus hxrcditatem adircnon poiTit, 
vtfiipradiximus, &idcorationc bonorum poflcflio- 
niscontra tabulas.cum non rclcindatur tcftamcmm, 
non irrirarurpiipilLiris liihllitutio: fed li h.Trcs infta- 
tutusnon adit hxrcditatcm , tunc Jccundum cora. 
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munes rradiriencs cxiltentra fuitatis confirmar rabti4 
las pnpilLares.l.fi filut$,qui patri,& ibi Doctores com- 
munitcr.ft.de vuIg.&pupil.quodprocedir>etiam li fie 

4 darascohxres extrancus , f quiadariocohircdis-ex- 
tranci ropra & mcfficax cfTeifta per cotra rabivlas non 
tollitexiltcntiamfuitaris, Bal.ind.l.exduobus. $.fiiu 
& ibi Ang. Arct. in $.liberis , loftit. dc puptl. i .iu.de 
Caltro in Lcum hxrcditatc. (T. dcacquir. hxrcd. &in 
fimili idcm norat BaLin l.fi marcr. $.j. fT eod.& !>oci< 
inLj. fubnum.47.eod.tit &FcrnandusVa(quiusitl 
tratit dc fucccircrcat.lib. j .$. 1 1 .num.94. & ratio clt, 
quia nonprxftatimpcdimentum, quoddciurenon 
iortirur crfedum.c.non prxHar, dc rcg.mr.lib.t?. fed 
circa hoccftanimaducrrcndum.quod pcrdarioncm 
cohxrcdisextranei, cnam li ineiticax rcddatur, lolla- 
rurcxiltenriafuitatis, tcncnt loan.de Imola, Ahx.6( 
laf.ind.l.cxduobus.$ fin. Ang. in l.l'apinianus.$.quar 
ta-ff.dc inofTteftam. Bal.in l.quidam clopio.num.i f. 
C.de iurcdclibcr. Alcx. in l.li frarris . Gdc iurcdclib. 
Raphacl Cuman.in l.li filius, qui pttrLffcocL <-\ lal.in 
Lli filiushxrcs.ffdelibcr.&pofthum.&cum hacvl- 
timaopinioncegopcrrranilo pcr rarioncs , quasad- 
duxi in matcriavulgaris fubftirurioms: &proptcrea 
quandodamr cohircs cxrrancus,& propteraditio» 
ncm no factam corruit tcltamcntum pnncip.i!e,con- 
cludcndumcft, qucxt criam irriccturpupiilans fubfti 
tutio , & in hoccalu proccdit concluiio Bartoli. 

$ Sccundoquarritur, fan rupto teftjmenropcrque 
rclam , pupillaris lubltitutio irritetuf ? Fr condufiuc^ 
proccdcndo cx mcntc Doctorum dicas , quodquan- 
dotcflamcntum pcr querelam rumpitur in torum, 
tunc irritaf ur & corruit pupillaris fubltituriafecus ii 
proparterumpatur. iradicunt Bar.&Ripa ind I 1. 
Bart.Bal.Ang.Arct.Alcx.&Iaf.ind.l.cxduobtis.$. fin. 
B«r.Bal.& Pau.deCaitro in I.Papinianus. $.fal ncq-.ie 
impubcris.ff.de inofftcitam. Fabcr,Bcllonus,&Ozc- 
riusin$.quararionc, lnllit.de pupiL& Aret.in$.libc- 
ris, lnlltr.cod. & probamr in d.LPapinianus.^.lcd ncv 
qucimpubcris. &rarioclt, quiapcrqucrcbm, qux 
dtdciurc ciuili, tollirur teltamenmm , quod cudc 
iurctiuih: idcodcficit nomcn hxrcdis cxprimote» 
ftamcnto, quodcficiciuc corruitpupillarisiubfnm- 
tio d.$.liberis . & idco c(t , quoddicit tcxtus in l.filio. 
$.j.ff.dc inoftic.tcftam. quod i n qucrcla agitur dc viri- 
b.istcllameini: &lic cum in quercla pcratur tcita- 
mcntum irrirari tanquam demcutis, non mirum clt» 
li c-o lrriro.con uir pupillaris fubftitutio.d.Li.$.adeo. 
ff.cod. & ratio , quarc tcltamcntum pcr qucrclam pro 
partc&in rotum rumpi poflir, lcd pcrcotra canulas, 
fd periusdiccndi nullum non poilit rumpi nili in 
totum.cltifta, quiaquandofiliusclt cxlixrcdatus te- 
ftamcntum valci, & eft ritc fachim , tamcn inofficio- 
si fc pater gcllit . quatenus crgo contra ofticium pie- 
tatis facuim elt, catcnuscxpugnarur: fcd quando eft 

firxteritus.qiiocafu compctit,vcl nis dicendi nul- 
um, vclcontratabulas, (unccxpugnamrteftamentu 
ratione fbrmx non fcruarx. Lintercctcra . ffdelibcr. 
&pofthum.quxformanonpotclt concemcrc tefta- 
mcnmm pro parte, fed in totum . 

Terii6qua*ritur,an hodic impulwieshxredato 
6 ptipillaris lubftitutio ficri poiTir, fcum exrct Iuftinia- 
ni Impcratoris coftimuo vctanti* lmpubcrcm poili 

cxhxxcdari. 
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exhxredari. 1.(1 quis in fuo.$.lcgu.C.dcinofTtefura. 
Prohuius dubii rcfolutionc,ex mcnte Doctorum, 
duo iunt confiderandi cafus . 

Primus quorum eft, quando pupillus noneftdoli 
capax: & in hoc cafu omilladifpuurioncconcludeii- 
dum eft , exhxrcdato impubct i pupillarcm fubftiru- 
tioncm ficn non p > iTc , & ita tencn t Gu iI.OIdr.Bart. 
Alcx. &Ripaind.Li. fT eod- Guildc Cuu. inl.prcci- 
bus, in marcriavulgaris. Cdcimpub.&alijs fubftir. 
Salvc.inl.ii tcihmento.Cced.gloi &DoCtoresin $.j. 
&tn $.non folum.lnltit.dcpupiL&ratioeft.quia im- 
pubcs doh non capax cxhxrcdari non potcfl . dJ.li 
quis in fuo.$.legis.Cdeinorfic.teltatn. &ibiglo(la& 
Doctores cominuniter ita (irnunt, glolIa& omncs 
inl.i. iaprinc.ffdciniufto,rupto, &irrito tcilam. in 
l.maximvm vitium . $. h.-i C. dc hbcr. pr.rtcrir. & in 
J-pofthumi, Infltt.de rxhxrcd.liber. & tdco cum noix 
nitiimpubcri pupillans ficri poifit, impubcsquccx- 
hxrcdari neqitcir, fcquitiirquod pupillaris cxlixre- 
dato ficri non pollir.& Itcct hxc ratio dc iurc Codicis 
habcrctaliqualcmdtificultatem, cum tcxtus indicto 
f.lcgis , non vidcitur otrtntno probarc, quodinfan? 
exhxrcdari nonptilfit, proiirafnrrnanr Dcc.inl.poft- 
humo.m primalcctura, inglolla, in vcrbp, nomina- 
tim.C. dcbonor. potlcllcontratabuL Port.&Tho- 
hiasNoniusin diCto$.pofthumi , lnltit.de cxhxrcd. 
liber. & Fcrnandus Vafqutus in trachtu dc fuccef- 
iionum progrefJu , lib. i. $. 1 4. numero 1 16. ramcn 
dc iurc Authcnticorum niillam patittir dilticulta- 
tem , cum ncmo (inc caufa cxhxrcdari podit : f nam 
nonlicerparentibusaliqucm exhbcris cxhxrcdarc, 
niii is prooctur in^rattis , & ipus ii igratitudiniscau- 
fas nom inat im i n I cran t parcn tcs t clhmcu to, aut hcn. 
nonlicct. C. dchbcr. prxtcrit.&^aliud quoque ca- 
pitulum, cum $$.fcqucn. Authcn.vt cum dc appcllac 
cognolcitur . cum ergM infans u.i'., illis ingraritu- 
dinis enumcratas in dicto $. aliud qtioquc capitu- 
lum,commirtcre non poffit, fcquitur quod nequc 
ctiampoilitcxhcrcdari.& hxccftcommunisoptnio, 
qium fcq-.mntur Dodlores tam in diclo $.pothumi , 
quam indkfcaLraaximum vitium . & lict-r Fulgofius 
in dicta l.(i quis in fuo , tcncat contranum , qucm lc • 
quunrur Alciat. lib.parcrg. 4. cap. 1 o. & Fcrnandus 
Vafquius in traihdc fucccffijn-.iin progrcilu , lib.i. 
f. 1 4. numcro 1 to. & in cracratu controucrC llluftr. 
in cap. 1 06. numcro 1 3 . tamcn noo cft difcedcndtitn 
a fupradicta cammuni opinionc. Ncc oblhnt co- 
rum rationes. 

, Primononoblhr, dumdiccbat,ccrtumelTeolira 
iurc Digeftorum ettam infpcvTo: non nili cx certis 
quibufdam cauiis, licut hodie filios cxhxrcdare li- 
cuillc.lxuin ratio, in priii-fT.de b. ui.ii.uiin.it. fcd ohm 
iafantcs&impubctcsdoli nocapaces acctiampoft- 
humi exhxredari porcr.nt.d.l. x. crgo hodic qtioque 
exhxredari poteru.it. Quu rcfpondctur qubd licet 
ehmnonniliexcertis quibufdam caufisfiltos cxhx- 
rcdarc hcuerk, hxtamencaulr ctiam po(thumis& 
impubcribus afcribi potcr.»nt.&hinc cft qubdalieno 
oli (ii udio. hbcricxhxredjtunrur. dJliquis in fuo. 
$Jcgis . lcd hodic cum Iultinianus recuiauerit caufas 
iftas , & folum 1 a.cllc volucnr . d.$.aUud quoquc ca- 
pitulum, cum $$Jcquen. & hx cauix infantibus duli 
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non capacibus & polthumis alciibi nequeant , vt lip- 
pis & tonlbribus conlht , non potcft dici amphus in- 
fantcs & pollliumo!. cxhxrcdari pollc, quu lltas cju- 
fas non poiluntcommicterc. Nccobftat, tidixcris, 
qubdlicct lulhniatius indiClo$.aliud quoque capi- 
tulum , dicat non licercparcntibusexhxrcdarclibc- 
ros, niii duobus dcmuni concunentibus: IMmo, 
qubd ralh indignationis cauia id fcccrint: dcinde 
qubd iii.im caulam nuncupaum infuo inlcruennt 
tctlamcnto: tamcn lidcfactocontrafiar.ccrtcmodus 
parnx no f jcis dccurarui clt- cum crgo altcro dc duo- 
ousmodispoffimusiiitcrprctatioiicm uuiucerc, vcl 
qtiod alircrobtcrujntibus tcflamcntumab initioiit 
ipfbitircnullurn, vclqnod hcctab inuio fubfiiiat, 
poffit umcn cx polt facto qucrcla propofiu infirma- 
ri,concludcndum cft, hanc fccundam intcrprctario- 
ncmiiimidcbcrc, ncaliascorrigjntur omncs lcgcs 
in tit.fTdclibdr.&polthum. in tit.C.dcpofthui » lix- 
rcd-inftitucn.& ali.r innumeiahilcs legcs . Huic con- 
S fiderarioni refpondco, f quod immo, quandocaula, 
iufta non infrritur tcftamcnto, tunc proprcr exhxrc- 
dationcmnonritciccundum form.un illmslegisfa-; 
ctam tclhmcntum cft ipfo iure nullum, fecundunt 
communcs DoCtorum traditioncs, prout traditlaf» 
in authcx c.uila,num. 1 7-C.dc.hbcr.prctci-itxju^con, 
clufioprobatur expluribus. 

Primo pcr d.autruex cau(a,pondcrando cam in ver 
bo illo, irritum eft, quod ipfo iurcintcllii(itur , prout, 
probatur um virtutcl.j. in fine. fTdc iniu(to,nipto,& 
trxito tcltara. quam rattonc vcrbi prxfcntis tcmpo- 
r«: Namquotieslcxvtiturverbo prxfcntis tempo- 
ris,intclligituripfoiure,glofanLin criminah.tT.de m 
rifcLom-iudiCjCum limiL 

Secunqoprobatur, prxtcritio fine caufaannullat 
ipfoiurc tcf)amcntum.1.|.rTdciniufIo,rupto,&irrito 
tcftani.l.intcrcctcia , &l.fin. ft.de hb.& polth. &pro- 
batur in princ Inltit. dc cxhxrcd. libcr. & ita tcnent 
Pau. Ak-xandcr,Corn.Curtius iunior, Iaf.& ahj com- 
munircrinl.tin. Cdc bon. poilcfl, contra tabul. &in 
Lfitilius, qui inporcftatc.fTdchbcr.&pofthum.&in 
auth.e\cau(a.C.dclibcr.prxterit.fcdquandofiliusiii 
potcit.it f exhxrcdarur finc intcrtione cautx , clarum 
cilqubddicitur prxtcritus, rcxtus cftinLnon puta- 
uit.$.nonquxui$. ff.de bonor.poJlclTcomra ubul. & 
cft tcxtus melior dc iurc in $.cadem , lntlit.de hxrcd. 
quxabintcft.dcfcr. crgocxhxrcdatiolineinfcrtionc 
cau(.c,annullat ipio iurc tclumentum . 

Tcrrib& vliiino alijs oraiilk probatur,quia acTus, 
quinon icruauforma fujcxpiicitus fuit, cftipfoiu- 
re nullus abf quc co quod altcr cx agcnribus dicat nul- 
lura, gIo(."inc.cumddcdo,dcpr.rbcnd &h.ibcrurin 
Lncmo potcfb fTde Icgat.j. & facit vulgjtaJ.Iuii.inus. 
fTad e:\iubcii. & acius factus contra prxccprum lcgis, 
c(t ipfbiurcniilliisLnon dubittm. C.delegib. fcdpro 
fbrrru tcftamcnti rcqnirttur, quod filius inltituatur, 
fcu ritccdixrcdctur, liiltiulccxlixred.libcr.in prtnc 
&ficqu6da\ltitiulh ciufa cxhxrcdandi, &qu/>dca 
infcraturteltamcnto. d.$. aiiud qtioquc capituluin, 
cu$$.fcq.& ratioclt.quiaparufantaliquiil non ficri, 
vcl non lcgitirni- ficri. 1. 1. Cdc fucccil.' cdtcto. crgo fi 
nat exhcrcdatio in tcltamcnto non iulh,tc(tm reddit 
ipfo iurc nullura,quia cxh^rcdationon tcnct: & fic fit 
\ $ tatn 
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tamconrraformam, quamconrralcgis prxccptum. 

Et redeundo ad qu^ftioncm pttncipalcm, non ob- 
ftat fi fccurio dicatur.quod poftcrior Icx aliquid noui 
induccnsadcafus fpeciaics iuris vctcris rxtendinon 
dcbcr.l.(ciendum,cum ibi noratis.ff.qui fatificog. fcd 
(pecialitcr fcu fingnlariicr turi vctcri cdccdcbatur, vt 
finccaula infansdoh nocapax ac ctpofthumus txhx 
rcdari poflet : crgo lcx poftcrior induccns non valcrc 
ftlioru cxhxrcdationem,ni(i adhibita&probaracau- 
fa,ad hancinfantium feu pofthumoru cxhercdatione 
cxtendi non dcbct.quia reftx>ndcrar,ncgando lictii^- 
fc paxentibus linc caufa pupillos fcu pofthumos cxhc- 
rcdare: contrarium entm colligiturex gcneralirate 
lcum ratto, in fi.fT.de hon.damnat.&d.faliudquo- 
qtiecapirulum . non inrroduxit dc nouofilios cxhx- 
redandoscflccum cau(a, hoccnim antiquitus rcqui- 
febatur: fed voluitingratirudiniscauum Ipccialitcr 
rtrftamcntoinlcri&ab hxrcdcprobari, &inlupcr in- 
gratitudiniscaulas rcculauir. in iiocaut nocrarquid- 
quam Ipcctalircr in pupillis &pofthtimis conftitutu . 

Ncc obftat demu , li tcrtio & vltimo dixcris , quod 
inpupillo&inpofthumocaufalcgitima rcpcrirt po- 
reft, proptcr quam oprinie cxh.vTcdart poflunr , vt fi 
patcr in Lrlx maicflatis crimc incidcrit:potcrit cnim 
exhaccaufaauus pupillumac ncpotcm nalcirttrum 
cxhxrcdarc, Akx.cv lal-tnauth.non licct.C.dclibcr. 
prxtcrit. quarc otiam hodic pofthumus & pupillus 
ejchircdaripoterunr. quiarclpondetur,q> nosloqtii- 
murdccapofthumi & pupilli cxhxrcdationc, qux li 
facTanon fuiilcr, nafcenspofthumus, fcu pupillus te- 
ftamentum rumpcrcnt . Icdli pra'tcritus pofthumus 
feupupillusabauofuerit, teftamcntum nonrumpi- 
tur natiuitatcpofthumi, ncqueprxtcrkionepupilii, 
proutrradit Akiat.ind.cap.io.infi.ergoratio iftaad 
terminos qtixftionis noftrx non pertinet . Quamob- 
rcmcgoapriori&communi opinione nonrcccdo. 

Sccundus caiits cft.quando pupillus eft doli capax: 
cVin hoc cafuomilla (imilitcr difputationc eonclu-» 
dcndum eft, pupillarem fubftitutioncm huicpupillo 
cxh.-crcd.ito pcr patrcm ficrt pofle, &ita tcncnt Guil. 
Oidrad. Barr. Alex. &Ripa in d.l.i.Guil.dcCun. in 
d.I.precibus, &Salvc.ind.l.fi tcftamento, & Dcllon.tn 
princlnftit.de pupil.fubftit.&rariocft, quiapuptllus 
dolicapaxcxhxredari porcft.aimcaufasingratitudi- 
ntscommittcre poflir, namqui rci inrdlcchim ha- 
bet , in nullacaiifa ci parcimr. tcxtus cft natabilts in 
Lexcipiuntur.ff.ad Syllan. 

Quxritur quarto.fan iilud quod dictum eftde 
mipiliarifubftimiionefilioexhxrcdato facfa, locum 
habcatfiucbonamcntc, fiue mala mcntccxhxrede- 
rur ? Etconclufiue procrdcndocxmentcDoclonim 
dicas , valerc (iibftirutioncm pupillarem faeram filio 
mala mentccxhxrcdato , prout tencnt Guil.dc Cun. 
Bar.Alcx.ImoIj.IafSalvc.Soci.Ripa, &alijomnes in- 
differcntcr ind.Li. &hxc eft communis & recepta 
omnium Scribentium(ententia,quxprobarun quia 
licctpatermalamcntcfiiium cxhxredaticrir, tamcn 
bomtmconfilium profilto capcrc prxfumirar.arg. 
l.fi n. C.dc curat. furio. & pro hoc facir dcgans textus 
in l.fi parcr . fT.de tcftam. tutcla . vbi datio tutoris an- 
nullara facra filiccxhxredatxa tcftatoreper iudicem 
confirmatur . crgo paret , quod quanrumcunqucpa- 
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tcr cxhx redando filium odio profcquatur. Ldtm q u •• 
dam. ff. dcliber.&pollhum.tamcnprxfumimrbo- 
nu m con lil i u m capcrc pro filio. Conurmatur hxc ra* 
tio, quialcmpcrprxtumitttr trftatorrra filium ma- 
la mcntecxhxredaile , Bal. in l.libcrti libcrtcq; . Cde 
opcr.libcrt. Ang.inl.li tibi. (S.paCcus . ff.ilepacr. Alet. 
Soci.&Ripaind.l.i.Iafiinl.muiti non norx. ff.de li« 
bcr.&pofthum.& Fernandus Vafquius in tracCf.de 
fucccll. progrcfltt , lib. i. $. 1 4. num. 1 $ 1. vbi (ccun- 
dumeum , hxcvidcrurmagis communisopinio.li- 
cetcontrarium tcneat Bart. inLvt lurifiurandi.f. li- 
bcrtt . fl. de bon. libcrt. qux magis communis opinio 
probarur pcr tcx.in d.l.multi non notx . fT.dc liber. & 
pofthum.vbidicitur, quod multi non notxcau(a,& 
licnonmala mente cxhxrcdantur, crgo ptirfuppo- 
n i t quod regularirer & in dubio maia mcnte cxhxre 
datiofiat, quiainpaucis dicrio,mulri, vcrificarur. 
l.multis . ft.de ftatu homin. & hinccft quod filtus di- 
ctmriniuriaaffcftus, cumcxhxrcdatur. l.cum qui- 
dam.C.dclcgat.&I.Papinianus, in princ.ff.de inoffic. 
teftam. nam dicitur taiis exhxrcdatio fieri tnala mcn- 
te, ad hoc vtfiliusabonispatris cxcludatur, & eius 
ingratitudo puniaiur. 

Ha-cconclulioproccdir finedifllculrate, quando 
filiocxh.vrcdatofir pupilLaris fubftiiutioa patrenon 
ioturpi pcifona: ffcd quando fitapatrc turpi pcrfo- 
na,au tunc tcneatpupillaris fubltitutio.res valdcdu- 
bm cxiftit . & tdco pro vcra huius difhcularis refoltt- 
rioncdicas, duasaddlcDoclorumoptniones: Qua- 
riim pnmaeft, patrem ttrrpcm pcrlonamnon pofli 
pupillariter (iibftitucrc, &ttatcnct Barr.indir2al.fc- 
cunda, inl.exfaOo.ff. eodcm, & inl.cum oporter. 
J.non autcm.Cdcbonis.qux iibcr.quam Bartoli 
opinioncm indd.i. Icqiurur Arcr.qui ad hanc opt- 
nioncm probandam moucnturcxpluribus. 

Pnmo, patcrquandocftmrpis periona, nonpo- 
rcftactumcircafilitim proptcr lcgis prohibirionem 
explicarc,&hocpropier(ii(pitioncm, quod bonura 
pro tilio conftlium non capiat.l.li cum dote . $.co au- 
tcm remporc.ff.fi luromatnm.ffinautem, Infticde 
piiPil.lubftit.l.j. f.mTcrdum , in ver.vcrctur. ff.ad lcg. 
Falcid. cV: l.fin.!i.minorcs.C.dc fenten.patL ergo in ca- 
(unoftro,cumpater (itturpis pcrlona , nonpotclt» 
ncquecilex pcrmitrit,quodpo(Tit filio pupiUaritcr 
fubftitucre. Hhlk rationi rcfpondctur.maiorrm pro- 
politioncm procedcrc in adibus inter viuos , quia 
tuncrationcdubi) , ncpatcrbona diffipct,Iexdcne- 
gataciumabcocxplicari pollc, quod (ecuseftinvl- 
rtmavoluntatc^cumtunc ccflet rario diflipatioms , 
icu alienatioms, nam tuncpater bonafiliorelinquit, 
&cipupill.iritcr fubftituit, &(ic adum pupillo fa- 
itorabilcmexplicat: interfft entmpupillinabcrchx- 
rcdcm cttaminfamcm.l.Papinianus. $.(cdnccimpu- 
bcris . ftl dc inoffic. tcftam. & (ic diucrla confidcrarac 
ratto intcracFus inrcr viuos&inrcr vltimam volun- 
ratcm,& idco mimm non eft, fi diucria criam difpo- 
fitioconfideraridebet, argum.Ladigcrc. $.quamuis. 
rTdc iurc patronar. 

Sccund6 mouenrar pcr tcx.in l.fcd fi vnus . $.fih'o- 
familias, in vcrfic.interdum.fTdc ininr. vbi patcr rur- 
pis pcrfona iniuriam filio factam rcmirterc non po- 
tcft: modofic, fi ibi cum non tractcmr dc amifllone 

patrimonij, 



De Subftitationtbus , Pars Secunda. 1 04 



patrimonij, fcd tanrum vindicix, vr eft in acrionc in- 
iiiriarum, qu.c ati mcram vi nditbm compctir.l.iniu- 
riarum.ff.dc iniur. locum habct dtlhnCho illa, an pa- 
rcr turpis fit pcrlbna, ncc nc : multo magis locum ha- 
hcbitincafunoftro, inquode amiffioncparritnonij 
tracFatur. H rc conlidcratioapud DoCrores nulliu? 
eft momcnti.quia non tractamus dc amifTionc patri- 
monij principalitcr,fcd de pupillari fubftiturionc, 

Suxcft mcrus pupilli fauor.quod non proccditin 
ifpoiitionc d.$.filiofamilias, invcr.intcrdum .cum 
ibiprincipalitcrdcfilij iachira tratfrcrur: &cumpa- 
tcrlitvilispcrfona, non cxrimarct filij iniuriam: & 
idcoanparcriniuriam filio fuctaru ranittcrepoffit, 
nccnc, apud lcgcs coniidcratur.an lir patcrturpis 
perfbna, & lic cafus fun t di ucr li , i cico dc vno ad ali um 
non rcnct illatio, arg.l.naturaUccr.$.nihilcommunc. 
rT.dcacquir.pofTelT" 

Tcrtib & vlrimb ali js omifTis moucntur In acfibus 
intcrviuospatrirurpi crganliuin intcrdiciturbono- 
rum admtniftratio, quia pro filio bonum conliliu ca- 
pcrc non prxfumKur.l.fi.$.minorcs.Cdc lent.pall. cr 
go id proccdcrc ctiain cicbct in vltima voluntatc, in 
quatmius vcrtitur pcnculum: &vbi maius eft pcn- 
culum , ibi courius cft agcndum. cvbi pcriculuni , dc 
<l-.-a.in t>.& quod miius in cafu noftro vcrtatur pcri- 
cutmn.pronanir, quiapofTcrpatcrturpis fubftitucre 
•curpcm perf >nam, quod in dubio cft prxfumcdum , 
cum fcmcl malus,fcmper prcfumatur malus.c.fcmcl, 
dc rcg.iur.in t>.& idco rationc turpis pcribnar tnticU.t- 
rumpcriculo pupillus iubiaccrct, &lic tra&itur de 
prxiudido perfonx , ac criam vti turpis pcrfona pof- 
Jcc de facili prxiudicarc pupillo.tani circa hono: cm , 
quamdrcamorcs.l.fratres. Cdeinoffictcftara.ergo 
maius verrirur pcriculum.cum quando agirur dc pre. 
iudicio perfonx vcl honoris feu morum, dicacur ma- 
iusprxiudidum ,quam qfi agiturdc prxiudicio bo- 
norum.l.iu fcruoru.fFdeporn.& tradit Bar.in Lreprc- 
hendcnda,Cdc inlt & fubft. Cctcrum & huic rationi 
xefpondeas: nam diucrfacft ratio inter vltirai volun- 
catcm,& aclus intcr viuos, cum in adibus inter viuos 
tracFctiirdcamiflionepatrimonij. atin matcriano- 
ftra rrachuur dc fauorc filij , cu pupillaris fubftitutio 
pupilli fauorc conccrnat , Inft-dc pupiLfubft.inprin. 
Ncc cft prxlbmcndum, patrc turpcm perfonam vclle 
fubftirucre turpcm pcrfonam: quiaaut visq» turpitu- 
do ifta curfu rpis mutcrur.aut noruli tcncs, q> tanpo- 
riscurfu mutctur,& tunc non cft vcrum, q> fcmcl nu 
lusiempcr prxfum.uur malus. l.cum tcCdeprobat. 
&l.fpadoncm.$.qui abfolutus,& ibi Bar.rF.de cxcufat. 
tut.aur vis q> curlu tcporis n6 mutctur, & tunc ii prc^ 
fensachislircontrarius achbtts prxtcritis, vclpofli- 
bile cft.quod iit contrarius:tanc ictnci malus, nb fcm 
per prefutnitur malus.1. circa.fFde probar.& rario eft, 
quia in hoc cafii dcprxtcruo non prxfuroirur in prx 
(cns tempus.Bar.inLli cui.fijfdcmJF.de accuf. fedpu 
pillaris lubftitutiocftactus contrarius adhbusprxre- 
ritis.vcl poflibilc eft.qubd tit, cumpupillarisfubftitu 
tio vcrcpupillifauorcmconccrnat: ergopatcr, licet 
turpislit perfona, non prxfumitur fubftituerc tur- 
pcm pcrfonam:& hocmodoconfidcrando maius vcr 
titur pcriadum in achbus inter viuos, quiminvl- 
tima voluntatc. 



Et ideocum fupcrior opi.nuIla,ncc lcgcncc rario- 
nc fundcrur.aii commodc rcfponderi nb poflii: alte- 
raeft opinio iiipcrion conrraria.f q> parerliccr tut pis 
fu pcrfona.pupilLiritcr filio fubftiruerepoflit . & hac 
opinioncm tcnent Ang.Imola , Alcx.lal.Ripa , & alij 
DodorescommuniterincLLz.Imohinc.Rainutiiis, 
cxtradc tciram. Polit.in traCc.fubitir.in matcriapupd 
larisfubftitutionis,in quintoquxiito. Bal.inl.huma- 
nitatis, fub nu. ; i. in vcrlicfcprimadiiFcrcntia. Cde 
impub.&alijs fubft. Ang.& Patt.de Caft.in Lcum qui- 
dam.Cdclegat. &Fcrnandus Vafquius in trachitu 
dc fuccelF progrcllii , lib. i. $. 1 4. num. 1 $ 4. & $. 1 7. 
num.s>o.& cft communis opinio,qu.r probatur omif 
fis alijscx duobus. 

Primb, Iuragcncralitcr&indiiiincicpcrmittunr, 
patrcm polTc filio pupillaritcr fubfti tticrc , vt patct in 
toto tit fFdcvuIg.&pupd& lnliit.de pupil.fubftit.cr- 
gogcncralicer&indiitincFe funr intclligcnda, iuxta 
Ldc precio.tT.de publicin rcm adi. & l.j. §.gcncralircr. 
rTdc lcgat. prxftan. Huicrationircipondcrur, q>Iicct 
iuragcncralitcr lintintclligcnda : tamcid vcrutneft; 
quando pcribnx funt habiics. I. vr gradatim.$. icd & ii 
lcgc.ff.de muncr. & honor.& idco cttm in cafu noilro 
patcr non iit habilis,quia cft turpis pcribna , & bonu 
pro filio coniiliumcapcrcnon pr^fumitur.cLLfi.^.mt 
norcs.Cdcfcnt.palL* condudcndum cft iuracircapu 
pilaris fubfticutionts matcnam loqucntia.intcliigi 
dcbcrcdummodb patcr itt lubilis &idoncus . 

Sccundb & vltimb probatur pcr tcx.inl.Papiniar 
nus$. fcd ncq; impubcris, iunda gLfFdc inofFccftatn. 
quitcxtusdupUatcrinducirun&primbibi habcrur, 
<^etiamGlitturpispcribna fubftituta, matcr cxclu- 
ditur, & nb habct qucrcli: crgocx hoc vidctur icqui, 
quod ibi parcr tur pis elTet pcrlona , arg.Lin arcna . C 
cieinorF.tcltara. HxcprimainducFion6ftringit,quia 
patcr potcrat rurpitudincm et manifcftarn ignorare, 
& licpotuitdccipi, &ideonbtenctconiequenria, cft 
turpis pcribna fubftituu, ergo fubftitues patcr cft tur 
pis per(bna.& cu hecprimainduchonon tenear.pro- 
prcrea hoc alio modo inducitunna fi parcr,qn cft tur 
pis perlona pupilio fubftitucrc prohibetur , iftud nb 

1>oreft eftc cx alio, nifi q> lcx fufpicarur, q> malc confu- 
crct pupilio dc hxrcdc : fedqniam inftituit turpcm 
pcrfonam,fumus in cafu claro, q> malc cbfuluit pupil 
Jo,&tn v.tk-t vt ibi:multo magisquandofumus in du 
bio.fortior eft probatio manifcfta,quam prxfumpta. 
l.fi.cum gloffF.quod mct.caufa . Vcrum & hxc indu- 
ctio non obflat , quia ittra conctdcntia hoc peribnx 
honcftx, non quxrunt vlrcrius dc inftitutis tcu fub- 
ftitutis, cuinlcxconfidatincius honcftatc: quodlc- 
cuseftin curpi pcrfona,aimtunc eius conltliuml 
lcgc relpuatur . & idco cum bonum co.ililium pro fi- 
liocapcrcnon prxfumarur, non cftdiccndum, quod 
lcxvlteriusnon quvrat, immoicqucntia luntinma- 
xima coniidcrationc. 

Ex prxdiclis paret vtranque opinionemdifpuran- 
dodcfcndi poiTe . Ego vcrb oc mcntc Doctorum plu- 
resconltderocafus . 

Primus cft, quando patcr eft ita turpis pcrfona 
qubd fibi cftintcrdit^caadminiftratio bonorum fuo- 
rum:& in hoccafu condudas patrc non pollc fiUo fuo 
pupillo pupiliariccr fubft ttucrc.& rario eft, quia non 

S 1 potcft 
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poteft fibi tcftari.l.iscuilegafl".de tcftam. crgo nequc 
pupillaritcr lubllirucrc potcrit. probaturconlcqucn 
tia.quiapupillaris fubftituuo non potcft ficri, nili 
fi.it tdt.nncntum parcrnum, vrprobatunn d.1.1. m 
ver.quilquis . 

Sccunduscafuseft, qhpatcr perdcportationcm , 
vdaJitcramiiitpatriampotcftatem, quam remcdio 
rcftuutionis rccupcrauit : ti m hoc calu concludas, 
quod pater cum lit turpispcrfona, piipillaritcr lublti 
tucrcnon potcft, & i :a probatur in Lh.C.dc fcnr.pall. 

Tcrtius & vltimus cafus CUMfl pater cft turpts pcr- 
fbna, &libipcriudicannocftintcrdictaluorum bo- 
norumadminiltrario: &in hoccafucgonon dilccdo 
icoi & rccepta icribcnrium fcntcntia, quam probo 
Jiac ra'ionc.ille,cui bonorum adminiftratio non fuit 
intcrdiCta, potcftlibi tcftari.LiscuilcgcfV.dctcftam. 
&cvcriratis, extradcdolo&contum.&eftc5munis 
opi.fccunduin Iaf inl.is.cui.fEdc vcrb.oblig.crgopo- 
terir ct pupillariter fubftitucrc. probarurconlcqucn- 
tia, cjnia t cfta men tum pa tcrnu m & pupillare vn icu m 
dicitur vcre tclt m , licct lit duarum caufarum.i.hxrc- 
diratum.f igirur,Inft.depupiJ.fubftit.Prcnxca pupil- 
lans lubftitutioptipilli fauorcmconccrnir. l.li pupd- 
lus.rr.dcacq.hxrcd.&intcreftpupilli, lubcrc hxrcdc 
criam infamem. d.LPapinianus.$.fcdnecimpubcris. 
fi.dcinoft tcftam. mod61ic,lipatcrturpispcrfonapu 
pillaritcr fubftitucrcnonpoilct, vtiqjquodinfauorc 
filiorumpupilloru cflct introduclu , in illoru odium 
rcrorqucretur,quiaproutdictumiuit, cu pupilluris 
fubftitutiopupillifauoremconccrnat, intcrch pupil 
li habcrchxrcdcm ctiam infamcm: lcdconfcqucns 
diccrc cft fallum . I.quod fauorc . ff". dc 11. crgo falliim 
cft ctiam antcccdcns, & lic quod patcr turpis pcrfona 
pupillaritcr fubftituere non poffir. 

I .'inc infcrtur, q, licct viiirarius manifcftus no pof 
fir pupillaritcr fubllituctc, quia libi cft interdicb fa- 
cultas tcftandi.cquamquam.dc vfur.in 6. & ita in fpe 
cie tcnct BaLinconf. j i i.m i.par. &inconf.io.in 3. 
par.tnhcaucritdcrcftitucilii v(uris,iuxtadifpolitio- 
ncmd.cquamquu, vakrlubihiunoper iplum facia, 
datoq, fit turpis pcrfonxLimprobum fcnus..C.dc in- 
famib. Sc ira in fpccie tcnct Rupa ip d.Li. num. j 7. 
1 1 Quintbquxritur, fanrupto tcftamentocxcauu 

[iratcririonis fcu cxhxrcdationis conlcructur pupil- 
aris fubftitutio pcr auth.cx caula. Gdelibcr.prctcrit. 
Pro rcfoluaonc nuius ambiguc quclhonis,trcs cx tnc 
tcDociorumcofidcrandi luntcalus: Quoruprimus 
cft, qn pupillahsfubftitutio facta fuit fihoinftituto, 
diofilioprxrcrito: namruncdubitatur, ancxcaufa 
prxteritionis expugnato tcftamcntojiodic tabulc pu 
pillarcs aiiotilio initituto faCtxpcrauth.excaufa.C. 
dcJib.prxtcrir.c5fcrucnrur?& in hoccaufaduxfunt 
principalcs Doctoru opinioncs . Quarurn prima cft , 
q> hodic per d.au th.cx caoia,conferuentur.& hac opi- 
nionemtcnct gLBarJmola, Alex.Rayn.B.d.Raphacl, 
laf.&Pau.dcCaftanl j. ffi.fEdcvulg. &pupil. Iacde 
: Arc.Qldrad-Bar.Ang.&Fulg.incLauth.cxcaufa, Bal. 
& Ang. in LPapinianus . j.lcd ncque impubcns . ff~.dc 
inofhc tcftam.Bar.& ImolainLhlio. fT.dciniuflo tc- 
ft a m . A ng.in A u t h.vt cum dc appcllar. cognofcit.f fi. 
Imola m c.Rainui ii:s,cxtra de rcllam. Ripa in d.Li.& 
Voln. in trach fubllit. in matcria pupillaris fubftitu- 
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tionis,in veriicqiurto quxri poteft, BaJ.in conf. 118. 
voLj. &inconl.i 1 j.voL r. Ang.inconf.pp. incip.Pe» 
ttusdcVrbcvctcri,&inconf.i 1 1. Ant.dc But.incon 
lil.y 8. Rom.in conf. 1 8 1 .& in conC f 1 6. in fi. Alex.in 
conl.47.in i.vol.&Corn.inconf. 148.n1 j.voL& hec 
cft communis & reccptaScffoentium icntcntia ,qux 
probaturcxpluribus. 

Primo pcr tcx.in d.auth.cxcaufa,cum lic induccn- 
do: dicit textusqubd ex cauia cxhxrcdationis vcl prc- 
tcruionis irritum cft teftamcntum, quantum ad nifti 
tutioncnijCctcrananq; firmapcrmancnt. modbhc, 
appcilationc ceterorum, vcr.it ctiam luhlr 1 tutio.l.qui 
plurcs.ffi.ft.de vulg.&pupil. & Lnam quod. $.fi quis 
compullus.fl.ad Trcbcl. crgo vti cctcra prxter inftitu 
tioncm hrmapermanent, itactiain firmaperraancr* 
dcbctpupUlaris fubftitutio . Huicrationi rcfpondcc 
Iafon dicens, quotl vcrba illa lunrlrnc. & lncorpo- 
rcvndcfumiturdicfaauthcntica, cavcrba nonrcpc- 
nuntur,&idco nondilponunt. &fidixcriscum Alc- 
xandro , q> lmb illa vcrba rcpcriuntur in corporc, vn- 
dc dicra authcntica lumitur, vt patct in $.fi vcrbconti 
gcrit.Autli.vtcumdcappcl.cognolcit.hxcn.funtvcr 
pa formalia lllius textus, vcl aha quxhbct capitulalc- 
gibus concclla nominari.caoniniaiubcmusadimple 
ri,&c modb lic,appcllationccapitulorum in teftame 
to patris vcnit ct pupillaris lubllitutio. l.patris & nbj. 
fl.cod. igitur vtialiacapitulain tcftamcnto contcnu 
conhrmantur , ita ct confirmari dcbct pupillaris fub- 
11 itutio,& lic idc fcnfus cft diclx authcticx, & corpo- 
ris, vndc fumitur. I hric indudioni rhdctur,primb ne 
t;andoquodcapitulorum appcllationc vcniatpupil- 
larii fubftitutio : nullum.n.dc hoc vcrbu eft in di.pa- 
tris & fih j . vcl fccudb ex mctc Dyni, illa vcrba, vcl alia 
quxlibct capi tula.inttlligcda funt dc ijs, qux potlunt 
ftarehne inlbtutionc noautdeijs,quxabinftitutio- 
ne dcpcndcn t.qualis eft pupillaris fublhtutio, qua vi- 
tiata lnltiiutionc.ncccllccft&iplamlubftitutionevi- 
tiari.& hoccoprobari potcft, tum quia d.auth.cft cor 
rcctoria , & idco intcrprctanda u minus corrigacgU 
in Lli lcrui vcftri.C.dc noxaLrutn quia quantu adcon 
icruattone ^quiparantur inftitutio & fublbrutio.Lmi 
htis.$.vctcranus. fl.dcmilir. tcllam. tu ctquiacxepla» 
licet rcgubm non rcftringanr, rh in quibustenninis 
lcxloquatur,dcclarat.l.damniinfecti, la l.fKdedam. 
infcc & idco cum diclus $.li vcrb conrigcrit, cx quo 
fumptaeftdjuth.cxcaufa, cxcmpla ponatincafibus» 
qui ab inftiruriqrfe non dcpcndent , vt funt lcgata, hr 
bertates,fidcic6milla,tutoru dationcs.&alialimilia: 
concludcduin cft loqui in cafibus, qui ab inititutione 
non dependcnt. Ncc obftat h dixcris,d.$.fi vcrb conti 
gctitjoqui ct in daticmibus rutorum,& ideo locu iu- 
Bct ctiam in culibus , qui ab inftitutioncdepcndcnt* 
cum tutorumdationcsfineinftitutioncftare nopof- 
finr.Lj.Cde tellam.tutcla. Rcfpondctur,q> datio tuto 
ris fcu tutclcabiblutcloqucndopotcft ftare linc tnfti 
tutionc, Inftit. dc Attiliano mtorcpcr totum. fubili- 
tutio aut pupillaris nunquam. & hinc cft, quod rutor 
d.uus in codicillis teftaincnto non confirmatus.a Prf 
torcc6firmatur.Lj.n\deconfir.tut.pupillarisautfub- 
tutio minimc.& hinceft, q> fubftincrur rutorisdatio 
in tcftamcnto minus folemni.L3.fr.deconfir.tut.non 
autcm fubftitutio pupillaris . d.l. 1. & lunc ctiam cft , 
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quod tutor datus i matreconfirmatur. Lmulicr. fiidc 
cofir.tuc. lublhtutio vcro pupillans a matcc facla mi- 
nimeconfirmatur.vtfupradichim hnt. & (iccxprxdi 
Crisapparcr, quod tacilius fublhncturturorisdatio, 
quam pupillaris fublhtutio , & idco non vaJet nrgm. 

Sccundo probarur. Pcr d.auth.cxcaufa,mtcixd*- 
rioconfirmatur, vt pacct in corporc,vndc lumicur: & 
hoc idco cit , quia clr pupdli rauor , crgo pari ratione 
cdfirmart dcbct pupillaris fubltirutio, cum & ipfa pn 
pilli fauorcm conccrnat. Hxc ratio non ftringir.quia 
maior ratio milirac in dationc tutclx, quam in pupil- 
Uri fublhtutionc, cum tutor ctiam li tellm inhrme- 
tL.11 . frconfirmandus.l.iurcnoitro.$.fin.ftldcreftam. 
nitela.quodnoneitin pupillaii fublhcutione.cum ip 
fa non confirmcrur, li a principio annullccur tcftame 
tum,vt incU-a. probatur, &(icmaiorcftpupilh fa- 
uor rcfpcctu rutoris, quam rclpcct u pupillaris lubftt- 
tutionis. Necobftat iidixcris.quod lublhtutiopotcll 
ctiam valcrc,datoi)iirinullctur liiihcucio, vtm d.Li. 
in verfplane probart videcur , quia rcfpondctur, tum 
quiaapnndpioibi valuit inthtutio, tumcciam quia 
ibt fubitinctur, vtoccurraturfraudibus: &idcoclt, 
q- pcr cdicium.li quis omiila caula tc(tamenti,confir- 
marur fubihtutio pupiUans.l.j.in prin. & $. x.fV.ii quis 
omif.cau.tdtam.nam per edichim illud confirmatur 
fublhturio proptcr fraudem , quainfadt inliitutus, 
qux nulli dcbct obcilc, necx cuipa alicuius quisdam- 
numpatiaturcontra naruram.&contra iuris rcgu- 
las, qu^ fraus ccllac in cafu noftro.cum reftamenri in- 
firmationon fiaccum fraudc , &contra regulas iuris 
communis,fcdbcncfitcxdifpolitionciuris, quc pcr- 
micrir, quod filio prxrcrico tdhuncntum rumpatur, 
vtpatet pcr cotu.fi.de iniulto, rupto, & irrito tdtam. 

Tcrao & vltimo ali js omilTis probarur pcr d. $. li vc 
ro contigchc , in Auth.vt cum deappcLcognolcit. ip- 
lum textum inducendo in verbis iflis , & tanquam in 
hoc non rcfdifum obtineat tcihimcntiim . pcr qiuc 
verbaconltac,qund ccitamcncuin fingitur valcrc. mo 
d6lic: pcrteftaracntum,quod ficic valcr, fubftinetur 
pupillaris fubfbcurio. 1. lex Corncha. ff.de vulg.& pu- 
piL &l.ptrreinlhtuto.$.fin.rf.dccapc &pottiim. re> 
ucrf. ergoeodcmmodofubihtictiirpcr diciam auth. 
cx caufa,cum cclhunencum valere fingarur . Huic in- 
duciioni rclpondco, nampcrd.Ji.li vcro conrigerit, 
non probatur quod abioluic tdtamcntum fiocc va- 
leat, lcdloquiturlimicaciuc& rcftriciiuc, cumdicar, 
tanquam in hoc non refcillum obtincat tcftamecum. 
vnde cum excmpla ponat in caiibus, qui abinlbcu- 
tionenoadepcndcnc .lndichs calibus illura tcxtum 
loqui, tncelbgendumelt, arg.l.damni infech,lai.rT. 
dcdamno iufeclo. qtiod confirinacur pcr illa vcrba 
iiliustcxcus,vdqu.clibct alucapitula lcgibus conccf- 
l.i nominari . pondcranda cit ill.t dicho , alia , quxdt 
implicanua quafiucu prxcedentium. I.fi donarionif. 
Cde his,qux vi , mctufvecaufa fiunt. Prxrcrea, cum 
aliquid Ipcdaliter prohiberur vcl irritatur, li poftca 
aduerlatiuc icquitur daufub gcncraUs , talis gcncra- 
lit.isnonincluditca, quxfunt limilu irritatis : nam 
cum aliquid prohibctur,& dus fimilc intclligitur 
prohibcri , vt notatur in L i. C.dc vlucap. pro cmpto- 
rc.fcd fublhtutio pupilbriseft fimihs inltuucioni, 
quulubihtuufubaucia perfona pupiUi , rcducuntur 



ad intcllc&urn inlhtutionis . Lratione. $. fi filio . tf..id 
lcg.Falcid.crgocumind.$.li vcrocontigcrit, cxcuila 
exhxredarioius quantumad inftitutioncm irritctur 
teftamcntum,concludcndum dl irritari etiaiu liiblh 
tutioncm pupiliarcm, non obftantcclaufubgcncrali 
aduerfatiua,cum ca no contincat limilia inftittiriont, 
proutdtpupillarisfublhtutio. quarccum pupilbris 
lublticutio ab infhtutione dcpcndcat, rcfpcccu fublH 
tuhonis teltamcntuin non fingitur valcre. 

Etctim hccopinio nulb,ncclegc, ncc rationc pro- 
bctur, cui dilpurandocommodcrdpondcri non pof 
iit: idco alrcracllopiniofupcrioricontraria, fcthcct 
quod perd-auth.cxcaula, fublhtutio pupillarisnon 
confirmctur.quam opinioncm tcnct Dyn.ind.l.j.$.(v 
if.dc vulg. &pupiL qucm diiputando tantumibife- 
quitur l.ii. & ab hac opiniotie non dilccdi t Baldus li- 
bi ipfi contrarius in d.auth. excaula, num. ;o. &in 
tubr. C. liquis omilla cau.tcli.itn. & moucntur ilh 
cx pluribus . i 

Prim6,fi cxcauiaprctcritionisfcu cxhcrcdationis 
irntofacio tdlamcnto, fublhiuriopupillarisconfer 
uarctur, fcqucrcturforrioris&validiorisauthorira- 
tisellctdtamcnrum, inquofacia clldciofa inlhtu- 
tio, quhn illud, in quo nulia cfl facta inflitutio, cu in 
illo, in quonulla cfcfacCcainlhtutio,non tcncar, ncqj 
pupillarisfublhtutio fublhneamn fcdconk-qucns di 
ccrcelt falfum, quia paria funraliquid non cilc.vcl cf 
ic, & minuslcgitimc.Lquories.(f.qui laufd.co^.&l.^.. 
$.condcndarum,cum lim iLrfidc re iudic ergo falfiim 
dt cciam anccccdcs.Huic rarioni rcfpondctur,q> non 
clt inconucnicns.quod pcr d.aurh.excaufa,pupillaris 
fubfticucioconlcructur, curaillaauch. habcatfolum 
locum incafibus,inquibus vitioiaclt inltitutio, &no 
incalibusinqmbus nulbaddl inlhtutio, & iicvcru 
eft forhoris& validioris auchoritatis in cafunoltro 
dlctdtamcntura, inquofaCradt viriofainiticurio , 

3uamiUud, inquonuliacit facta inltiturio.&ratio 
iffcrcntic dt.quia quando paccr ncmincm tnltittiir, 
tunc in fuo tdbmcto duplcx addt vitium.vnum prx- 
tcritionis, & altcrum infriturionis , qux i nlti tu tio clt 
caput & fundatncntum tcltamcnti.$.antc hcrcdis,In- 
ftic.de iegac quando vcro paccr aiiqucm initiuiit, cuc 
vnumtantumvitium rcpcrirur, (dliccrprcrcritionis, 
vclexhxredationis iniultc: & idco non minim (i fact- 
liuspcrlcgesfiat drcahunc cafum diipcnfacio, & (i 
ca non trahaturad altcrumcafutn, cum difpenfatio 
contra rcgulas iuriscominunis circa vnum vitium 
fa&a, ad altcrum \ttium , fcu ad piura non trahatur , 
Bar.in Lcumproptcr, pcriilum rcx.rT.de icg.prxftan. 

Sccund6 moucntur, pupillaris fubftiturio requi- 
rit tcftamcntum patris validtim prxcdTillc. L U cum 
$.lcqticn.frcod.&hoc, nc li tcflamcntum prindpale 
rumpatur,& pupiilarccuanefcat.vt in dla. in vcrfic. 
nam liprobatur. Scdincafunoftroteflamcrumiltud 
proptcr prxrcriuoncm, lcu iniuftam cxhxrcdatio- 
ncm inuahdum clt, crgo inuaUda cft etiam pupillaris 
fubftiturio. Huicrarionirc(pondctur,quoddJ.a. & 
principiura.$.fequcnris,non proccdir, qfi in pccna tc- 
llatoris inducitur inualidiras tdtamcri patcrni,prout 
cltincalu noftro, cuinualiditasinftiturionisintefta- 
mcto patcrno littnduclain pcna tcftarorisprxrcrcu- 
tis fihum, vc intdtatus dcccdat.duuth. cxcaula , crgo 
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nondcbetpupillarisfubrtiturio vitiari, cx quafilio, 
non autcm tcltaion lucccditur. 

Tertiomouciuur.d.auth.cxcaufa.cft corrcctoria, 
ergo ad pupil|arcra fubhitutioncm non cxrcndirur, 
cum in corrcctorijs non lit hcitacxtcnfio, ctia cx ma- 
iontatc rationis, Doct.in auth.quas atxioncs.Cdc ia- 
crof.ccclc. & tato rnagis non dcbct hxc ficri extcn iio, 
cum d.autli. conhrmct lolum caputtla tcftamcnri pa- 
tcrni, & idco non cofirmat pupillarcm iuhftiturionc, 
cum fu tcitm filij, & fic funt chucrla, & ideo no tcnct 
illatio,arg.LPapiniaiuis cxuli.ff.de minor.Huic rano- 
ni rdpondctur, quod licct ln corrccl orijs non fit lici- 
lacxteniio: tamcnhoc non proccditqh in fauorcm 
rius.m cuius fauorcm cit corrcch lcx,cxtcn(io ficrcr, 
gl.& Doct.in 1. 1. Cdc m ius voc. & idco cum d.auth. 
cx caula,ht fachin filij fauorcm, vt patctincorporc 
vndc fumitur d. auth. & cum pupillans fubftiturio pii 
pilli fauorc c6cern.it. I.li pupillus.rl.de acq.hxrcd. con 
cludcndum cfl cxtchoncm incafu noftro }>crmillam 
eflc:quod taiuomagiseftdiccndii, nc ahasbcncficiu 
ipfisfilijs concclliim , conucrtatur in corum odium, 
ii eorum tdhmcta fubuertantur, contra Lquod fauo 
rc.ffdelL Nccobftat, pupillarcm fubrtitutionem pu- 
pilli tcftamcntum dici,cum rcalucr tdhmcntum pa- 
tris&filij provno habcarur.Lpatris&filij.ffcod. 

Quario & vlrimo alijs omiffis moucntur pcr d. <Mi 
vcr6contigcrit,cum duplicirer induccndo: & primo 
d.$.ionuitur in ptarternionc paterna licut matcrna: 
crgoillaverba,vci quxlibcrahJCjpitula legibuscon. 
cilIanominan,intclligiirur dcillis capituhs.qux poi- 
iiiiuvrriquc conucnirc, cum dctcrminatio plurarc- 
(picics dctcrminabilia.pariforraitcrdctcrminaredc- 
bcat.l.ura hoc iurc.ffdc vulg.& pupil. fcd fubftnutio 
pupillai is non cadit in teftamento matcrno . d.l. 1. in 
pun.&Lli matcr.ff.cod. crgo impoffjbilc eft (f illc tcx 
tus loqucns in reilamenro patris & matris in illis vcr- 
bis.vel quxlibct aliacapitulj.pcflit liuclbgidc pupil- 
lari iubftirutionc . Huic primx induchoni rdponde» 
tur, q> detcrminatio plura rcfpicicns dctcrminabilia, 
pariforroitcrdctcrminare non dcbct,qii in contrariu 
apparetdcmente legisvcl teftatoris, prout habetur 
pcr DocLin d.l.iam hociurc.& idcocum in cafuno. 
itro apparcat decontr.ina mcntc legis, non cft vcrum 
q> panformtrer illa vcrba, vcl quxlibetaliacapitula, 
dctcrmincnt in tcilaincnto paterno vti matcrno , vcl 
ccontra: nam m d.Jiconfirm jtur datio tutoris , & tn 
matcr non potcftdare tutorem. l.tnatcr. Cde tdhm. 
tutcla.&Lpcto.$.marcr.ffdelcg.2. Nccobftat iidixe- 
ris, quod tutor a matrcdatus, aiudiceconfirmari dc- 
bctd.l.matcr. & facit trx.m Lli patronus.ff dcconhr. 
tut. &idcomatcr non ira prohibcturadarionetntc- 
Ix.licut apupillau lubfimuionc.quiarcfpondcnirq> 
d.f.li verocontigcrit, intclliguur dcdationc tutoris 
a princtpio valida, non autcm dc datione tutoris a iu- 
dicecofirmata, aim iimpIVdedatione tutoris loqua- 
tur. crgo dc vahda lplo lurc intclliguur, na verba ic m 
pcr in potiori fignificationc funtinrclligcnda. Lj. $.J. 
ff.fi agcr vcctig.fcucmphvt.petat. Sccundo &vhimo 
rcfpodctur, vult diccre tcxtus. q» quxhbet alu capuu 
laadimplcnda funt, vidclicct tam in tcihmcntopa- 
tcrno, quam matcnio: & iic illa dicfio.parifbrmitcr , 
rdp:u : tarn capituiachipouiaui tcftamcto matcrno , 
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quam patcrno : & ldco dictio illa xqualitate refpicit 
rcfpc&u capitulorum difpofitoru in vtroq; tdhmeo 
to, non autcmquod ca, quxinvno tcftamcntoficri 
prohibentur, ctiam in alio ficri prohibcantur , vtin- 
tucnti rcxuimhciliscritcognirio.Sccundo&vltimo 
lccundum Iaibncm iHc tcxtus inducitur invcrbisil- 
lis, & hxc quidem dcparcntu ordinauiraus tcftamen 
ns,per quq vcrba tcxtus dcclarar.quod lllucLquod cit 
ftatutum in tcftamcnto patris, vt non obftanrc pr.Ttc 
ritionc, ahacjpitulavalcant , cxtcndimr inomnibus 
ccontra in tcftamcnto filij,& tn in tcftaracnto fih j no 
caditpupillarisiubftitutio: crgocum xquiparatioiri 
ommbus cft vniformis, llla vcrba.vd quxhbct aliaca 
pirula, non pofliinrinrclligiin teihmcnto fihj. Ccrc- 
rii & hxc inductio nullius cft momcnti.quia illaxqui 
paiatio eft rdpcctu dilpoiitorumm rcftamcnto pr «« 
tcr inftiturione, & idco x quiparario veriatur in hoc : 
quia quemadmodii ii patcr pr.rtcrcaf, icu cxhxrcdct 
iinccaufahlium, tcftm q-.ioad inftitutioncm nonva- 
lct,licetquoadlcgata,fideic6milla,libcrtatcs, datio- 
ncstutoru, &quoadahacapuula in tdhmcnto pa- 
tcrnodifpolita valcrcfingatur, itactiara li filius pr*- 
icreat vcl cxhxrcdctpatreiniinccauia, tcftamentum 
non valct quo ulinftitutioncm , licet quoadaliacapi> 
tula in tclhmcntofilij diipoiita,valcrcfingatur, &iic 
circahocconliftitxquiparatio, & non quod ca, qux 
in vno tcfhmcnto ficri non polfunt, ctiam in alio 
ficn piohibcanrur. 

Ex prxdictis patct vtranq-, opinioncm difputando 
dcfcndi poilc: cgo vcro non rcccdo a priori & c6i opi 
nione.qui probo hac rationc. Qyarc ii filij prxtcrcao 
tur, icu linc caula exkrrcdcntur quantumad inititu- 
tioncm irntctur tcftamcntum.eft nchbcn fallisaccu 
fationibus condcmncntur, vdahquacircumfcriptio 
ncm m parcntum fubihntijs patiantut , itadicittcx. 
in $-fi aurcm, in Auihvt ctim dcappcicognofcimr.& 
cum ceoantc ratiouclegis , ccllai eetiam dcbeatlcgis 
diljx>iitio.Ladigcrc.$.quamuis.fl.clciurcpaL&c.aim 
ceilantc, cxtra dc aj<pci. ulco cum lup r adich r.u :c cel 
fct in lr^atis,in fideicommiflis, in librrtatibus,in da- 
tionibus t utoi um,& in alijs capitufis tcrtamcnti, a lc- 
gc nominari conccffis,teitametum fiiniumrcmanet, 
prout prcjbat tcx.in d.f. fi vci o cotiqerir. modo iic,ne» 
gan non potcft , quin pupillaiis lubftiturio pcrpatre 
tn fuo tcihmento fa&t non iitde c.npituhs tdhmcri 
a lcgc pcr tcftatorcm noniinari conccflis, cum pupil- 
Lins fibftitutio&patris tclimrcalucr&eflcnrialirer 
vnicum tcrtarrrcntumcllcdicatur, prourfiipra proba 
uimus.ergo vti quoadaliacapiculatdhmeti. in qui- 
buscellat ratio, quarc teftrh irritari dcbear, teftarae- 
tum fingitur valere, ira etiam quo ad pupillarcra fub- 
ftiturionem tcrtamentu valcrcdcbcr,cnmmeacciiet 
ratio, quarcquoadinriituiioncirriraridebeat: quia 
licctimpubcri dcccdcmi fuccedar pupillarucr fubrti- 
tutus, non tfi pcr hoc impubcs ab iiucfhto iuccede- 
rcprohibcmr,cv*iicfallisacailationibus non codcm- 
nauu.ncq; aliquam circumicriptionc in patrisiiib- 
ihntia patitur. Intcnrio.n.Impcraioris in d.auth cx 
caula, &incorporcvndefumitur, dtirrirare omne 
acrum.pcr qucin prohibctur fucccflioab inrcihto:& 
ideocu pcr pupillarc iubftone no prolubeatur ab in- 
tcftato luccdlio,qa non tdhtori, icd pupillo fucccdi- 
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tur , quoad ipfam fubftitutioncm teftiii pcrindc cft, 
ac 1 1 rcfriflum non eflec & pcr hanc conlidci aiiontm 
Conllar,d.$.li vcrcconti^trnt, habcrc locti ctiam in ca 
fibus,quiabinflirurioncdcpendent, &qui fincipfa 
(buenonpollunc.dummodocefld rario.quarcquo- 
adinftitutioncmtcfuh iriitc(ur,quia fcircdebcs.q» 
antca fi liUuspr.Ttcriebaiur, (eufinccaiifacxha.rcda- 
batur, annull.ibaf inliittitiohaTcdis fcripn.cv pcrco 
fcqucnsomnra lcgata &difpolita in tcitanienrocor- 
nicbant.LPapiniamis.$.fi.ffdeinolF.tcllam. qtiod co- 
ildcrans lulbniamis, & vides, q> qti filius in poteltatc 
crarprxccntus vdcxhrrcdatus intcrtamcntoparris 
finccaufa,filiofoluficbatiniuriaqiioad lnltitutione: 
qtiia li filius fuiilcrinfbturus , non potuifict coqucri 
dcparrc,idcofcripurarioncftatuir,q> qh tihusm po- 
tcftatc cft prctcntus vcl cxhxrcdatus iine c.iufa, quod 
tclrm lolum rurapatur quo ad inftuut ionc: & fic m il 
lofolo, in quofacucftiniuriafiho, pcrconfeqiicns 
omniaIcgau& alia diipotira tn rcrtamcruo valent & 
tcncnr.quia ctiam li rilius fiiiflet inrtituriis, talia lc^a 
ta&aliadifpofita ficripotuiiIciu.& idcoconcludci- 
du eft lUa vcrba, vcl qiurlibct ahacapiaili, le^ib.con- 
ccllanominari, cllegcncraha.&coprehcnderccc pu- 
pillarefiibftuurione, tiiquiacii fintvcrba gencraha, 
gcncralircr (unrintdligcda.l.j.$ gencralitcr. rf.de lcg. 
prcft.&l.dc prccio. Caepobl in rcm icb jnr. tum cc 
quiaratio,quarccapituIac6fertiari debe.tnr.visjctcc 
in pupillari fubif itutionc: & idco cum adfir rationis 
idcnutas , papillarisfublbtutio llib illis verbis efrn- 
tialitcr fcu viiruahtcrcoprchcciirur.arg.l.his fblis. C. 
dc rcuocan.donat.& dicboilla, alia, nn cft fiiniliu re- 
petiriuaibi,tu proptcrfiipradicum rationcttim ctia 
quiaprofcrrurcu rdatiuo, quis, cu dicarur in co tcx- 
tii,vclqucIibctaJiacapilula.qiioinca(u nonclt fimi- 
liti repctitiua.c.li tibiablcnti.&ibigLdcprcbcn.in 6. 
& fic rexrus locii habct m calibus , qui no dcpcndcnc 
ab inftitutionc:& criam in iliis,qui ab ip(a inftitutio- 
ncdepcdcnr, diimmodo ccflct rario, quarc tcftamctu 
itTitarin6dcbcat,protit ccdat inpuptllarifubftnnc 

1 1 Hxcf conclufiointclligirurpnmo in cxprertapu- 
pdlari fubftuuuonc,& non in tacita vulgari, qux liib 
illa continctur , cu ipfa non cohrmcrur pcr d.au th.cx 
caufxita tcncc Alcx. & Iaf in d.f.fi. & Ripa in d.l. i.& 
rario cft , quia talis fubfbtutio cftfccudainftirurio in 
Uxrcdicarc parris. Lin rationc. $.quod vulgo. ffad lcg. 
FalciiLquxinftitutio vitiaturpcrciauth. cxcaufa , cu 
pcrcaprohirfcatur fuccriiioabinteftato , &iicfilius 
fallis accufationibus codcmnaretur, & in patns fub- 
iunriacircumfcriprione patcrctur, cotra dif poficio- 
nc d.$.li auccm.icd nocaq> fccus cft in vulgan fubfti- 
UitionccxprdIa,prout rradit Rom. tn cof f 1 6. n. t o. 

X j Sccundu hxccondufio intdligirur, fquando fcie 
tcr patcr fiUumprxccrir, fccus li ignorantcr. & ra- 
rioeft,quia non eft prxfumcndu.teftatorcm voluille 
prxferrecxtrancum in hxrcdirate pupilli fiIio,quem 
ignorabat habcrcLcu auus. ff. dc condit.& demon.& 
Lcu acuriftuni.Cdc fidric. & ira t?net Saly.in d.auth. 
cx caufa.qucm fcquirur Alcx.in rL$. fi.& cum ca tran- 
fit Ripa in d.L a.&eft vcriiGma conclulio . 
: Sccundus cafus cft, qn pupilUris fiibfliturio facVa 
fuitfiUoprxtcrito,&ficdubicarur,an qh filiopretc- 
ritopupiuarufubftituriofit pcr d.auth.cxcaufa, con- 



1 4 fcructur. f&in hocdubiodj^- funrprincipalcs IX»- 
uati opinioncs, quaru pnma cft, q> non coleructur* 
quv opinio vukttir cllc dc iiuctiouc Bar. ram in d J.j» 
$.ii.& d 1. i.q ia fiaarh.ci caufa,& in Lcxduob. $. ri.ff 
co.& expref sc ca tcnct BaL & Ang.in d.auth.ex c.itif a. 
b .l.in oSC i i8.voLj.&incof 1 1 j.vol. j.Guido Papx 
in C0I.96.& Ludo.Rora. in conf. j 1 6.nu- 1 o.vbi Ho- 
ratius Madjfius in add.in htcr a fidtcit, hac cllc cocm 
opinioncm.qui Doctorcs cx pluribus moucnrur. 

15 Prnno.fauth.excaufa, confcruatlegata, (cdnon 
caqu.cfilioprxtcrito factrafucrunt, lafind.auth.ex 
cauliu Rom.ind.conf.f i<>. vbididt, hanccllecomu- 
ncm opinionem, Bcrtran.in conli. 101. conlidcratis, 
C0L2. vcrl.ted fupcreft vmim dubitim, vol.j.in antiq. 
Co/ad.in conf^p.citca primum.in S. dubio,& cft co 
munior opinio, (cctindii Horatium Maudotiuin ad- 
dit ad Rom.in d.conf 5 1 6,in litera c , qux condufio 
probaturm l.filiu. $.om:ubu». fEdclcg. prxft.& in l.fi 
non lolus.$.j.&l.quidam HititUQ. ft'li quis oraif.cau. 
tclfara.& rario crt , quia tc!i rh impugnans non cft di- 
gnuscx co ahquidconlcqui. l.Papimamis.f.mcrainii 
ie.rf dcinofH.tcftam.&l.qu.r(irura, cum limilibus.fT. 
dc acq.lur.crgodictaauth.ncq; pupillarera fubfbtu 
tionem filio prxtcrito facla coleruabic . Huic rationi 
rcfpondetumegandoconfequentia,cura diucrla lit 
ratio inter lcgata &ptipillare fiibftittttione: nara lcga 
tarchcfa prxtcrito non confcruanrur , tum quiapcr 
illadinunucrcturhxrcditas tcflatoris, &.ipplicare- 
tur prctcnto, quod no vf ruilledcmcnrc tclfatoris.q 
roccfiatinpupillari fubftonc, quiapcr illa fiiccedit 
pupillo & no rcftatori.Lled fi plurcs. $. ad fubftitutos. 
li'.co.& Inli.depupiLf ubli. in prin. & pcr cofcques pu 
pillus nihil plus confcquitur.vd fubftitutusdc bonis 
tcftatoris: tuet.qiiiainlegatis fumusincafu, inquo 
filiuspotdifponcre per fc.vel cu authoritatc tutoris, 
vclcuratoris. vndcpcrcndoid.pcrquod infirmatur 
tcftih,pcrdit lcgatum.&ita proccdit d.$. in omnihus. 
qux ratio ccfl.it inpupillari fiibfbturionc, circa qua 
nilul pupillusdiiponcrc potcft, ncc tutohsauthori- 
uscircacam fc cxtcndit, vndc irritando tcftamcn- 
tum,pupillaris fublbturio non lrnratur . 

Scctindo mouctur.Tcftamentu iftud duplici mor- 
bo laborar,crgo pupillarts fubfticutio fubfbncri non 
debcc,arg.l.Baliita.rf ad Treb.probarur maior.prim6 
laborar.quia defidtforma tradita in l.j.$.h.ft^cod.vbi 
iliccui ficpupillaris,ncccilc cft.q» inftiruatlcu cxhcre 
dcrur.Sccudo laborar, qttia cum, dcfeclu prxtcritio- 
nis tcftm vit iatur,crgo & pupiibrc virian debet. iU. j. 
$.fi.&L(eq.$.adco.Huic rationi rcfpondctur, quia li- 
cct in ifto cafu duo linc dcfccias , umcnin vnuinro 
incidunc , ldUcec contra formara traditam in d. 1. j. $■ 
fi.qux forma hodiepcr d.auth.cxcaula, corrcctacft, 
&ideocfiam difpofitio illius fbrmr corrcrclaccftfe- 
tur,arg.Ladigerc>.quamuis.djiciurcpatronat. 

Tcrrio moucnrur.Acrus, quiadcura cafum pcruc 
nir a quo indperc non pot, non dicitur valere. 1. Vra- 
nius. $. fcd cum duo. rt. dc fidciullor. fed pupillaris 
fubftiturioinquxftionc noftraad cafinn pcrucnir, a 
quo incipcre non pot , quia perucnic ad cafum nulh- 
tatistcftamentiaquonon pot incipcrccu pupillaiis 
fubftitutio (inc tcitamcnto patcrno non valeat.d.Lt. 
$.prius. ftlcodxrgo pupdbris lubftiturio m queflionc 

noilra 
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noftravalercnopordT. Confirmatur hxc ratio, quia 
cum pupillaris fublbtutio a tdbmcnto paterno depc 
dcat,idco cum abconon confirmcturanamsdlcdr: 
quia quccunq; no confirmantur, ii ab alio dcpcndct, 
inanialunr.Lli iurc.tT.dc leg.i.Huicrationiitacorro- 
boratc; rcfpondcrur,q> maior propoiitio no proccdir, 
qn aCtus legibus iuuatur, nam tuncaCtusdr valcrcec 
li ad cafum pcrucniat a quo no potcft lncipcre, & etia 
li non confir metur, licct ab alio dcpcndcat . igitur cu 
incafunoiTro pupillaris (ubftmitio pcrd.auth.cxcau 
fa.confcructur.prouc infraprobabo,conc!udcndum 
eft ipfam non obibntibus regulis fupradicciv valcrc . 

Quarto & \itim6 alijs omiflis moucntur per d. $.li 
vero coiigerir, m Auth.vt cum dc appcllat.cognoicir. 
eum tnplicitcr induccndo cx mcnte Baldi , & pnmo 
illetcxtusloquiturdccapitulis tcllamcnn, crgolocu 
no habct in puptllari fubftitutionc, cum pupillaris lic 
fccundum teftm.&caput lccundxinftitutionis.vtin 
d.l. i.probatur.Hxc prima inducTio non ohfbr, quia 
t efbmetum patris & fili) pro vno habetur. l.patris & 
fibj.rTcod. & idco tcftamcntum filij cft vnum dc capi 
tults ccftamcti patcrni . Sccundo lltc tcxtus inducttur 
in illis verbis,cj omnia iubcmus adimplcri,&dan U- 
lis , quibus fucrint dcrelicTa, & ranquam in hoc non 
refdlliim obrincat tcftm.omnia.n.iib vcrbasurobli- 
qua,&ab lubftitutioncdirccbm non pcrtinct . Vcru 
&huic inducTioni rcfpodctur , q> illa vcrba,ca omnia 
iubcmus adimpleri , f unt lmpcrlonaiitcr prolata , & 
gcncralircr,& idco lun t apta 00 m prclicndcrc tam ca, 
qux capiuntur pcr manu hxrcdis, quam ca,qux pro- 
priaauthoritatccapiuntur,attcnto maximc,q> rtia in 
obliquisputain lcgatis dati pollet iiccntia capiendi 
propriaauthoritarcl.Titia cum tcfto.$.ji tT.dclcg.j.& 
tn nemo ncgat ctiam lcgata confirmari.fimilitcr crii 
tutclx confirmancur pet d. auth.cx caufa,& tamcn tu 
tor adminiltrat manu propria: crgo tlla vcrba coprc- 
henduntctiamca,qux propriaauthoritatccapiunir. 
quodtanto magis cftdiccndu.cum rariodicTxdifpo 
fitionis,vti militatitilegatis, in fidcicommiiris, inli- 
bcrtatibus & rcliquis.icaetia militat in pupillari fub- 
ititutionc,prout infTavidcbimus : &ideo non miru, 
fi etiam dilpoiitio illa milirarc dcbct , arg.La Tirio.fT. 
dc vcrb.obl.& l.illud.rf.ad leg.Aquil. Tcrtio & vlrimo 
inducitifte ccxtus: nacualiquiafpccialitcrprohibcc 
vclirritatur , ii poftcaaduerfariuefcquitur cfagcne- 
ralis, talisgeneralitas non includit ca, qux func fimi- 
lia irritatis: nam cum aliquid prohibctur, & dus iimi 
lcintclligitur prolubcn.l.i. C. dc vfucap.pro empto- 
re.fcdpupilbns fubllitutio dliimilis inltitutioni , 
quia fubftituti (ubdiicb pcrfonapupilii reducuntur 
adintellecTuminftitutionis.Lracione.f. j. filio. rT.ad 
leg. FalricLcrgo nim in d.f.fi vcrocotigerit , excaufa 
prxtcntionisquantum ad inftitutioncm irritcturtc- 
ilamcntum: condudcndum etiameft irritari puptfla- 
rern fubftitutioncm, non obftantcclaufulagcncrali 
aduerfariua, cumiimiliainfticucioni non contincar, 
qualis cft pupillaris iubftiturio . Cctcrum & hvc vlti- 
rna Baldi coniidcratio apud mcnullo patTo obftac, 
quia maior propoiino procedic, qnando fumusin 

Sirohtbitionc tdtatons, & fic rcgulari : fecus vcro qn 
iimusin prohibicionc lcgali , prout Baldus tradit in 
d.l.i. C. dcvfucap-pro cmpcorc.&probaturinLfi.C, 
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de prcd.curial. lib. i o. fcd prohibitio facb in d.f.fi v« 
ro cotigcric,clc lcgalis: crgo claufula gcneralis adurr- 
fatiua continet ctiam ea , qux iimilia lunt irri tatis & 
ptohibitis.cum prohibitio adiimiliano cxtcndatur. 

Etciun hxcopinio nullalcgc, nccrarioncprobe- 
cur, cui comodc rcipondcn non poiTit:ideo altcra eft 
opiniofupcrioric6traria,quam tcncnc Aret Alcx.& 
Rjpaind.Li.lmola,R.aph.Cum.& Alex.in d.Lj.ffin. 
Pau.dc Caft.& laf in d.auih.cx caufa,& Fernari.Vafq. 
in ttacT.dc fuccclLprogrclHi,lib.z.$. i ^.num. 1 1 7-vbt 
allcnt hanc cllc commu ncm opi nioncm, quc om i flis 
nonnullis fundamcntis , quibus dilpu tando briiitcr 
rclpondcri potcft.probari potcft his racionibus. 

Primo. dictus $.li vcro contigerit , dicit , q> licec ex 
caufaprxtcritionisirritctur tcltm, tamen telbmcn- 
tum fuam obtinct firmitatc m lcgatis,in fidcicommif 
fis.in libcrtatibus , in dationibus cutorum , &inalijs 
capitulis alcgc nominari coccflis . &ab hac rcgulage 
ncrali cxcipit iltc tcxtus infticutioncm , cii quantu aci 
inftoncmirntctur tcftm. modblic.Exccptio firmac 
regula in caiibus non cxccptuatis. I. nam quotl li.iui- 
dc.$.is,cui pcnus.lT.de pcnu lcgata.& idco ctim ab UU 
rcgub gcncrali.&iica patns tcfto infticutio lolu cxci 
piatur, cofirmatur rcgula illius lcgis, & tcftm quoad. 
&mniaprxtcrquamquoadinftitunonem. igiturctii 
pupillansfubftitutio confirmatur, cum iit vnnmdc 
capitulis teftamcti pcr tcftatore i lcgc noiari coccisu» 

Sccund6& vltimoprobatur: nam tcftametum 10- 
lum cx cauia prgtcritionis quo ad lnllitarionc irrita- 
tur,nclibcri rallisaccuiationibuscondemnentur,vct 
aliquam circumicriptioncmin parctum iubftantijs 
patiantunqux ratiocum ccllcrin Icgatis,in fidcicom 
miflis.in libercatibus, in dationibus tu torii, & in reli- 
quis capitulis teliametialegcnoininaric6ceflis,cef- 
Luctdiipoiitio.&ideoinhoc taquam non rcfcilTum 
obrinctccltm, itaprobaturin d. $.li vcro contigeric, 
& in A.i.u aurcm.& hc vides , q> tn liac matcnain ipe- 
cic.ccllantcrationc, quarctcftmirritctur, cdlatcria 
dilpolitio, vlcraquodhocgeneralcfitdciurecomu- 
fti.l adigere.$.quamuis.fTdciutepatronat.&c.cuccl- 
iantc,cxtra dc appcllat. fcd hxc ratio vti ceflat in lega- 
tiv, & m rdiquiscapitulivtcftamcnti,cdlatetiam in 
pupillari iubftitucioncquiapcr hoc q- lmpuberifuc- 
ccdat pupillarircr (ubftirutus , impubcs fallis accuia- 
tionibusnon condcmnatur, nccin patris fubftantia 
aliqua circumfcriptione patitur.cu niliilominusaK 
inteftato patri luccedat, & fubftitucus nBn pacri , fed 
pupillofucccdit: erjjovti teftamcntum conferuacur 
quoad lcgata&quoad reliqua, in quibus ccflatratio 
irrirationis tclbmcti, itactquoad pupillarc fubftiru- 
tioncm confcruari dcbet,cum cadc racio ccflcc in ca, 
& ita ego cum hac vlrima coi opinionc pertranfeo. 
1 6 Tcrtius & vlrimus cafus cft, fquando pupiibris fa 
cTaeft cxhxredato,&in hoccafuomilladiiputatione 
concludas pcr d.auth.cx catifa, confcruari pupillarcm 
fubftitucionc,&hcc cftcuisopinio,fccundu Ripaia 
d.l. l. nu. ; 4.1] : t c coclulio probarur pcr rationcs, quas 
fupra adduxi ta in rcfolutione primi, q fecundi cafus. 
Ncc obftat racio Albcr.in rubr.fTdc vulg.&pupiLqui 
contrarium tcncbat,q> exhxrcdatus non dcbec confe 
qui comodu ex teftamcnto,quod tmpugnacLpoft lc- 
gatu. ri.de ijs,quib.vt indig. quia refpondcc,dipcriaia 

rarioncm 
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rafionemefieintcr legata &jH]pilIarcmfubftitutio- 
ncm, proutfupradixi.&hxcaha tx mcntc Kipxdi- 
ucrliucisratiocorifidcraridtbcr, quialidicimus cx- 
hxrcdatum cxtototcftamcntu iinpugnaro pcrquc- 
rclam,ipfumquc v;iiucr(alcm iixrcdcm cllc.tunc a fc 
ip/b fibi dcbcri Icgata non j>olIunt.I.& quidcm,& Llc 
gatum.jf.j. ff.dcleg.j.fcd bcnclibiipfipupillans ficri 
poc5i vcrodicraius.teftamentum non cxpugnari nifi 
in partctuncpupillaris valebir, quia (ufhcic ccftamc- 
tum in partc valcrcLPapinianus. §. fcd ncq; impubc- 
ris.(Idcinofh.tcfta. ncclcgata cidc cxhxrcdaro fadtt 
fubitinecur.quia polictiniuriaficricohxrcdi,fi cxhc 
rcdatus fua partc hxrcditaris,& lcgata cofequcrcrur . 

>7 Scxco& vlcimo pcincipalitcrquxricur , f an auus 
|>oflit hodic pupiilaritcr iubltituere ncpoti prxtcrito 
cx filio crrucipato? & omifLi di fpu tationc & concluli- 
ucprocedcdodicas, auumhodicncpociprxtcritocx 
filio cmaucipito pupillaritcr fubltirucrc polle, prout 
tcncnt Barto. Soci. & Ripa in d. I.i. & eft communis 
«pinio.qux probacur. 

Pnmo , quia quando tcftametum patris cit rupru, 
& fingitur non ruptum, valct fubfti turio pupillaris ia 
tcrminisauth.ex caufa. Cdc libcr. prxtcrit.crgo fot- 
tius, quando rclhii patris a principio vahdum cxiftit. 

Sccundo & vltimo probatur, filio prctcrito pupii- 
Jaris fubliirurio ficri no poccft, quia rumpitur teft ih, 
vtcxdl.i.huuis rci vcritas clicitur.fed hochodiccor 
fcdii clt in nepotccx filioemancipato.cumpreccriri 
|>oflit, vt latc habctur per Bart.ia l.Gallus.$.& quidfi 
xm.fT.de lib.& pofllu crgo corrcctio in principah mili 
cac in c6lcqucncia.c.cum in cunccis, cxtra dc clc&.fed 
|iupillariscfi fcqucla rcftamcnci patcrni:igitur vti n5 
rumpitur cciliii patcrnu,ita ccnon rumpitur pupilla- 
ris.Nccobftatficum Angclo, quicontrariu tcnetin 
J.j.$.fi.fL~co.dixoris q> dc forma pupiliaris cft.q» impu- 
bcs inllituatur ft-u cxlixrcdecur. d-1. i.crgo 116 fcruata 
hacforma,non tcncbitachis.l.cumij.$.h Prctor.fi.de 
tranlacr.quiarndccur ncgandodc forma pupillaris 
«lle, cj> irapubcs in flituatur fcu cxhxredctur. contra- 
rium.n.tcnct Imo.& Alcx.in d.l. i.& nos hoc vetu ellc 
iupraprobauimus.&hinc infertur, q> patcr potctit 
iHipiluritcrfubPiirucrc filiabusfuisdotacis prxteri- 
cis,ftanre llatu :o,quod filix dotatx no fuccedit, quia 
cunc earu m prx tcri tio no vi tiat tefl rh, Bar. inLfi.fT.ad 
TcTtuL Alex.in I. filix dotcm. C. dc colIacFctnandus 
Valquius in traift.de fucc.crcacli.i.j. i (S.n.a- & AIcx. 
incof 47. in i.voL \bi hanccilccormopin. alhrnrur. 

48 Odauu&vltimu requilicu principalc eft, tq»llt 
adica hxrcdius, vt vale.it (ubtbo pupillaris,vt in d.L i. 
in vcrfadt-oprofxuur.rallithocpiimb.qnex cxiften 
tiafuiucisfuircofirmatapupilLuis fubfto. l.patcr, in 

Iirin.fLde priuilcg.crcdicSccudo faliit in militcl.mi- 
cs ita.$ fi. tLde miLrcita.&circa hocrcquilitu quxrit 
Bar.an aciirione tacta cx tacita vulgari confirmctur ta 
bulc pupilbrcif pro cuius q ueli ti rcfolutione vide ca, 
cjux fupra in matcna vulgaris fubftitutionis dixi. 

SVMM*ARIVM. 

1 "PupilUris fnbfiitutio continet tjcitam vulgarem . 

2 Ter pupillanm fHcccditHrpupMo in omniius bonis rn. 

iecunque tjiixfitis.cum fuis ainpiutwmbus & limi- 
tauuubusflum.i .4.5.6.^ 7. 
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Efolutisomnibiisqurftionibus,quxcir- 
caquintum principalcquxfirumdilpu- 
tandc vcnicbant, lmmcdiatcad fcxtum 
principalcquxlitu condcfccndo, quorl 
clf, quot & quos efTccius pupillaris fub- 
1 ftitutio habcat.& cx mcntc Doctorum dicas, fgt plu- 
xes lubet cffectus, Quorum primus clt.quod ptipilla- 
ris continct tacitain vulgatcm .hanc conclultonem 
btifiimc in matcria vulgaris fubfionis in principio 
dilputaui , & idco pro rclolutionc ibi cft rccuncndii. 
l Sccundus cfl cflcctus.f quod pcr pupillarcm fuccc 
diturpujiillomomnibus bonis vndocunq; quxlitis . 
Lfcd h plurcs.$.ad fublbtutos.fLcod. 

3 Hxcconclufio ampliatur primo, fvt fucccdat etia 
in bonis ahcnatis per lpfum pupillii cii authoricatc & 
dccrcto iudicis finciullacaula, quia fubflirutus pot 
rcuocarc illa bona alicruta, rcx.cic in l.j.f.fcd nonnul- 
los.in vcrluuc fublticutum.fL de cucc.& racio.diftrah. 
pcr qucm tcxtum ira rcncnt Bal.in l.nccci, inprin.fT 
dcadopcio. Ludo.Rom.in 1. Marccllus. $.quadam, & 
Alcx.in S.rcs, qux.tr. adTrcbcL 

4 Sccundo ampliacur, fvc proccdat ctia in taciu pu- 
pillati,(ccundum Bar.Alcx.Ia£&afios Doct. in d.$.ad 
fublticucos,quodprobacurprimopergcneralicacem, 
iccundo pcrrarioncm.d.$.adfubllicucos. certio,quia 
par vircus clc cxprcffi & cacici. I. cu quid. rf.fi ccrcpet. 

r Tcrrioamphacur , vc proccdac ctiam fi fit calis pu- 
pillaris, qux n6comprencndaccacitamvuIgarem.ita 
probatur in Ljutcrfamilias fecudurn incellccfum Dy 
ni.fLcod.&ibi Bar.&alij DoJlores . 

6 Hxctconclulioica amj>luca limicatur primo in 
fubftirutioncpupillan facxa a militc: nam qua ratio- 
nc potclt milcs cfcccdcrc pro partc tcfcacus,& pro par 
tc inccicatus,cadcm rationc poccft faccrc, quod pupil 
lus fuus > Lvt-d.it cx parce celtacus , & cx parrc incelta- 
tus fublticucndo^l.$^id fublticucos. & racio eft , quia 
vnicum eft celtamentum.d. I.pacris&filij. 

Sccundo & vlcimo declararur non proccderein te- 

7 ftatotc arrogatorc, f quia patcr arrogator pot fubfti- 
tucrefilioinlegitimaarrogaci, &lic in bonis cmab 
eo proucncis,vci cius c6ccmpbcione.$.non (olu,Inlti. 
dcpupil.& jpbatur ind.l.fcd fiplures. Ji. in arrogato. 
&mtct jucrc lcgicimu & nacuralcm &inccrpacrcm 
arrogarorcm in hoc eft diuerliratis rario.prim6,quia 
paccr lcgicimus &naturalishabccplnsiuris, quiain 
eo duo lunc vincula.lcgis & nacurc, ldco lcx magis co 
fidi t dc co: fccundo, quia jutcr arrogator pcr iftam ar 
rogacioncm,vcI pcr cius dilpolitionc non potcit pra> 
iudicarevenictibusabinteltaco, nifiin tcgicima,quc 
abeoobuenic, texcuseft in Lnecci.$.primo, iuncial. 
vcrbis, &I.non aliccr.fT.dc adopc& Iicct pater arro- 
gacor poffit folum fubfticucrc in bonis ab co proucn 
tis , in alijs vcro bonis pupiUi pupillus dcccdat inte- 
ftatus, contra rcgulam. Lius noltrum.ffde reg.iur.ra- 
mcn no cll mirum, quia dato vno inconucnicnti, fc- 
quicuraliud inconuenicns.l.racas. Cde refc indcn.vc 
dit. cum crgo dctur iltuci inconucnicns, quod ifte 
filius lubcac duos patrcs , datur eriam iftudaliud ia- 
conuenicns, quod poffit dcccdcrc pro partc rcftacus, 
& J pparteitucltatus,Bar.inLfiarrogator. fT.dcadop. 
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1 TupiUirh txprcffa inrt ciuiti infftdotin d Ugitima ma 

trt m cxcludat. 

2 Inttlit Hus ad t.Tapifianus. S.fed neq; 'tmpubeiis.ff. de 

'vwff\c.tcli:m. 

3 Ta&um fitipltx de non fucccdcndo faflumviutnte pa 

tre,txciudii fili >»« J lefmmadebtnda. 

4 TupiiUris cxprcjfu iure canonho inffetlo , an matrem 

a legitima excludat. 
j Ter pupitlarcm exprcffam^ an in foro poti mater d legi- 

tima excludatur. 
6 Leghima matri debha in bonis fiiij Hatuto tollipot,efl. 

C A P. XVL 

W Errius cfTc«£lu5 cft, quia ptipillaris cxprcf 
la cxcludir iuatrcm , &alios afcedcntes 
prxrcriros qtios ipfc filiusprxtcrircno 
potcft. Vcrumvtomniumeoruquccir 
ca hunc eHcciij pcr Doctoresdicuntur, 
vcrahabcarurrclblutio, triplcxcft nccciliria infpe- 
ctio.Primacft.an iurcciuili pupillarisexprcfla matre 
«cludacaIc.ritim3:Sccund.i,ancxcludat iurccanoni 
co inlpeclo : Tcni6, an cxcludac in fbro confcicncix. 
Circa prirrum inlpc&ioncni dux funt principalcs 
t Doctopimoncs: C^ruprimaeft,tq>cxprclupuj>il- 
>• matrcalcgitinu cxcludar , quam tcnct lo. Bapc 
Caccialupus, nu.8 Iaf.nu.4. Dcc.col.j. in fi. cum fcq. 
Cur.iu.nu.i z.&alij fcnbcntcscoitcrinl.precib.Gde 
impub.& alijs fubai. Bar.Albcr.Pau.dc Caft.& alij in 
Lrapiniar.us.ffcdnct);impubcris.tl!dcinorn".tcfram. 
Bar.Alcx.Iaf.SocRipa&abj Doccoitcr intLLa.ff.co. 
in rertio cfitxtu pupiilaris fiibftitutionis.& hxc elt co 
munis,& rcccpuScribeririu fnu.quaconfulcndote- 
nentBaLincof i8.x8.j j.& jS.vol. l.&inconf.j i^» 
vol.j.& m conf.} t 4.V0L t . Caprain couf < o.Corn.in 
conf}i.vol.4.Afili<a.dccif38.nu.3.Dccincof.j7z. 
mim.t.& ALx.in con;i. 4 r. col.j .vol.j.& inconf 1 2. 
vol. $.& moucnrur ifti pociflimum cx duobus. 

Primb pcr rcx.in d.l.prccibus,vbipupillaris fubfto 
matrcm a filij hxrcdiratc remoucrcdr, & prxfcrtim, 
quiacxclufuspcrlcge imtniciplea fucccirionecenfc 
turcccxchifusalt-girima, Cotn.inconfi.j. nu.i i.vbi 
ita practicari dicit, Iib.4. f luk rcxrui facilitcr refpodc 
tur.q» qm marcr dicac esclodi a filij harrcditare, non 
tn iicceiTario fcquirur, q> cxcludacura lcgicima libi 
dcbit.-t,cu hxc no lit quota h.r rcditatis, fcd quota bo- 
norti.&hinccft q> dcrraclo xrcalicnodcbcrur.I.P.ipi 
nianus.$.qiurr.i.rf de inofli.tcfl.tm.Bar.in l ex factoja 
grandc tfdc vul.& pupiL Ncc obrtac quod cxclufus 1 
ftatuto a lucccflionc,c< : Utu r cxclufus a legitinu.quia 
hocomnino vcrum nuu eft.&contrariumdcccm ra- 
lionibus tcnct 5>aly.in r.urh.nouiflima, nti. 1 1 .cu fcq. 
C. dcinofhctcftam. & iraconltilcndo rcfponditpoft 
patruum Itium, Soctiun.in conli.i 1 j.in fi.vol.j. 

Sccundo & vltimo ahjs omiflisfmouenttir ifti per 
tcx.qucdicurin tcrminis in d.LPaptnianus. J.fcd ne- 
quc impubcris.lKdc inof.rtd.Htiic tcxtui cx mcte Co 
rali; relpondcrur, q. n6i!:.ir rcx.matrc a lcgitima fibi 
dcbiracxcludi, lcd qnod r .Judicura qucrcla inoflt- 
ciofi iclUmcmi,cuni.n.h.ius nocondidcrit tcftm,fed 



pter no potcit conqutri cu filio, quod contra officiu 
pietatistcftrncondidcrit,vtibitcx.prxlupponit.Nec 
obftat li dixeris,q> cx quo cxcludir ca aqucrcla,cenlc- 
turct cxduderca Icgirima,cu rcfpctthi lcginrnarcotTe 
tatqrclainofhcioli tcftamcnti.d.LPapinianus. f.qm t 
cii fimilib. quia rcfpondcmr,q> non proccdit fequcla 
ifta, Non clt locusquercLr inoihcioli tt-ftamcti, crgo 
non eft ct lotus pctitioni lcgitimx . nam m Caftrenfl 
pecuho non cft iocus qucrelxinofBcioli rcftamcnti 
l.ri. C.ilc inofTi. tcftam. & tn cft iocus pctitioni lcgith 
mx,gLin 1.1 1 dc inofhciofo.C.dcino(TTtcft.na qn quc« 
rcla non potcft intentari cx aliacaufa, niti quialcgiti- 
ma non dcbctur, runc fcqucla illaprocedit: fedqn 
qucrclacxaliacaulanoncojKtir, proutcft iucaftrcli 
peculio, tuncca fcqucla non tenct.prout cr probatur 
jw tcx.in auth.prejbyrcros. C.dc cpifc. &clcr.&ideo 
cu in d.$.(id nccimpubcris , qucrcla matri non com- 
petaccxaliarationcquucllpatris teftrh, proutibi 
textusdicit: ergolicetaqtierciaexcludatur , tn p hoc 
nodiciturcxclufaa lcgttimaiurenaturxlibidebita. 

Cum igttur hcc vna oium fcri-calculo rcceptaopi 
nio,nulU mtatur lcgc,vcl ronccui rndcn non poflif, 
nodcfucrunt nonuill, quicontrariaopinionclubfti- 
nucrunt.proutind.l.prtcibus, lucruntGuil.de Cun. 
col. 1 4-prope fi.&Coraf.n.rp.qui cxplurib.mouent. 

Pri mo,qu u qu i j->cr fe vnu m cxpl icarc n o n po t,cu- 
dcm pcr intcrpolitam perfona o.plicarc non potcrit. 
Lneq; pcr fc. C dchxr.inftit. fcd nliusper iccondcns 
tcftmnonporcftmatrclcgitima fuapnuarc. f.aliud 
quoq; capitulii, Auth.vt cum deappcll.cognofcit. er- 
go non pot ct tcftando j>cr patrcm luii . Huic rationi 
rclpondctur,q< tunc, qui nopotcft pcr fc,non porper 
aliu,cu cadcm,quc m lc cll.in alio quoq; mcft rarioii 
vcro diucrla fit,fccus cft,quia per ahu quis poteft face 
rc,quod per fc non p6t,vt tradit Bal.in l.humanitatis. 
Cdcimpub.&alijs (ubft. nu.4. & probatur in matc- 
rianra, quiapupillus n6j>6tpcrfctcl!mconderc,cn 
fit imjuibes. Lqua xtatc. ff dc tcftam. & tn potcftpcr 
patrc luu vt hic, cu ipfc impubcs n6 lit. fcd in propofi 
to nollro ratio , qux in filio cft, vt impiu fit & iniquu 
mat rc liu iegttima cxcluilcrc,n6 cft in pacrc, vt noriP 
ilmu cft: crgo p6t p patrc faccre filius , q> p fe nopoc 
Sccundo mrmcntur, quia j>riuilcgiaad alicnamia 
ria,vcladalicnu prciudiciu {wrriginodcbcnt l.impa 
bcrc.ff.de adminiJtr.tutor.& l.necauus, cum fiiniLG 
deemancip.libcr. lcd parri conccdir Icx id priuilcgiu, 
oflit riiio fuo tcllrn faccrc, cx quo iple libi tcftm 
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condcrcnon por.Inft.dc pupil.fubftir.in prin.ergo ad 
alicna iniuria, &ficadmatns prxiudiciu priuilcgiu 
iftudporriginon dcbcr. Huicrarioni rndctur, q>ruc 
priuifcgia vcl Principu bcncficia ad alicna iniuria n6 
porrigunrur, cii fumusindubio.fi vcro conftct Prin- 
cipc voluiflcccadalienu prciudicium jx>rrigi, tunc 
vtiq; huicinrerprerationi non cftlocus, Alex.incon£ 
ai r.col.fi.lib. i. & Dnr. hanc materiam latededarans 
in cfuper eo,num. 1 8.cum fcq. cxtra dc offi.dclcg.icd 
in propofito conftar, q> ad alicnum praiudicium hoc 
pritiilcgium voluitporrigcrclcx, cumpcrmifcrit, vt 
poflic per illu pf cxcludcre matre,& alios a fuceflione 
nlij, vthiccrgointcrprctationi iftc locuscilc nopot. 

Tcrtio mouentur, quia ncmo cx alieno faiftocxhe; 
rcdari, lcu legitima pnuari put. L patct familias.rTde 
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hxr.infticLadopriuum, in h. fT.dcin ius voc&L }.$Si 
cmacipatus.if ac bon. poll.cotratab. fcd li diceremus 
matrccxdudiin propoliro a lcgicima filij fucToalic- 
no , nempetcftamentoa patrecondito cxdudcrctur, 
ergo diccndu clt cam non ezcludi. Huic cationi rrtde 
t ur, cj» tunc proccdcrer fundamenru, cu mater ex cul- 
r« vel dclicto alicno excludcrctur,&iu d.l.patcrfa- 
miiias, cu fimihb. loquitur . fcd in cafu noftro mater 
noexcluditur ob culpa vcl ddi&u alienu,fed exdudit 
a patrc lege pcrmi ttcn tc: c u .n.lcx plu timu patri conii 
dat rcfpc&u filij.I.fi.in prin. C dc curat. furio.prxfu» 
roit,quod non cxdudcrct matrc, nifi caufaadcilet:cr 
go nd eft locus huic fundamcco in ^ppolica nfa qone . 

Quarto mouccun Ex acTu nttllo, nullus producitur 
efTedus.l.non dubiuni & ibi Ual.C.dcll.fcd pupillaris 
fubftitutio,in qua maccr pupilli hercs infticuu, vd cu 
caufalcgitimacxhxrcdaunon fitit, nulla eft.cura no 
poffit filius macrc abfq; lcgicima ca prxtcrirc $. aUud 
quoq; capirulti,cum fcq. Auth.vtcu dcappd. cogno- 
irit.ergo no pocclt produccrc cxclufionc matris a legi 
tima. Huic rationi rfidetur, q» tunc nullum cft ceftra, 
in quo mater cft prxceriu,cu Hlius ipfc rdurur,cura 
filii cft ccftm,& ita iura nouifTima loquun tur . fcd pu- 
piilaris fubfto necp a filio faCta cft, vt conftat, ncq, 6- 
lij teftm vere&propricd?.f.igitur,Inft.dcpupiI.fub- 
itit.crgo nullum non eft, quia dicitur pacns tcltamen 
tum, qui vxorem fuam hxrede inftitucrc no cogitur. 

Quinro&vltimo mouentur. Nullalcx in fpccicdi 
cit , q» pupillaris fubfto macccm a Icgicima excludac, 
fcd quod ea cxcludic a fucceffione, vc in d.Lprrcibus, 
vd a querda.vr in d.$.fed neq; impubcris. fcd per gc- 
neralcm doquutioncm non ccnfctur lex Icgirimx 
prxiudiciu facerc.Lii qn.$.&gcncraliter.C.dcinofTi. 
tcltxcrgoperpupiIurcTublcicuciorie no ccnfccur ma 
tri praiudiciu ficri rcfpccTu lcgitimx. Vcrum huic ra 
rionirefpondcas,lcxdeditfacultat^acrifamilias, q> 
pr i > h 1 i o impubcrc teftm faccrepoiTit , quod pupilla- 
rufiibftirurio nuncupatur,qux vere&propricpacris 
& non fili j tcftm dicicur, licct tcfumentum fit duaru 
caufaru.d.$.igitur. &cum fic propriepatris tcfhtmen- 
tu no mirum cft , fi matcr propter iUud, lcgiuma fibi 
iurenarurxin bonisfiii) dcbiuprtuctur.proucdcga 
ter&fubtilitcr hancrcfpiciensradonefummus Pon 
tifex Bonifacius VUI. in cj.de ccftam.in <S.confidera* 
tur.quaracioncftante, noobitat illa gencralis propo» 
ficio, qux fc habct , q> pcr gcncralcm cloqiiurionc no 
cenfetur lcx lcgitimx prxiudiciu facere , quia in cafu 
noftro non vcmficat libt locii.cu in tcftamcnto condi 
toperparrcfamikasac ctpcr iplum patremfamiUas 
non dcb earur lcgitima matri ipiius pupilli,& tcftaco- 
» is vkcris,& fica pupillari fublritutione, & pcr confe 
qucns a tcfto paccrrio no ccnfcmr lcgicima cxdufa.& 
pcrhancrclponfionc rcmouctur aliud fundaracntu, 
dum diccbacur, q> fubflicucus pupiilaris xsaLcnu ip- 
fius pupilli folucrc dcbcc.Lj.$.Marcdlus,cum $.fcq.lf. 
fi cui plus quam pcr leg.Fald/cd nucri dcbita cfl Fal- 
ddia lcu lcgitimain bonis filij tanquam cs alienu.Do 
dores in l.in quarti.ff.ad lcg.Falcid.Sod.iun.incon£ 
<>4.nu.j.lib.z.ergo pupillarisfublliturusipfamfolue 
redcbcc. quia rclpondctur q> fubfhmcus f ucccdic pu 
pillovirtuccpupillahs fubfticuhonis,& ficccftamen- 
h patcrni, qui patcr lcgitima matri ipfius pupUIi 1 ol- 



ucrc non tcncbacur, adeo q> maccr ipfam lcgium 5 pe 
tere no potab inccftato, quia patcr pro fiUo condidic 
tcltm: ncq; ex tcftamento, quia verc & propric patris 
& no hlij dr teftm , & legittma propric nodicicitr dc- 
bcri taqtu cs aUcnura, vt ptobacur ln (LLPapinunus, 
fquaru, \bi quarca dcbctur dededo xrcaucno: cr- 
go quarta,& ftclegitima.non eftxsaUcnum. 

Ex pr.vdi ihs i^icur conftat vtranq; opinionc difptt 
tado dcfcndi poilc : cgo vcro a priori & coi opt n ionc 
non rcccdo,qui probo hac ronc tpc quopaccr pupil- 
laritcr fubitituit fiUo fuo impubcri, legiciina macrj 
non dcbctur, cii poftfili| morccm matri icgicimadc- 
bcacur.Lj.$.fiimpubcri,dcCoIla.bon.crgoexcluia ma 
trc ab hxrcditace pupUli , vt in d. l.prccib. probatur , 
excluft ccnfitur et a lcgtttma.probo confequenti.un, 
tumquia pcrgcncraic doquuhonc ccnfctur&ficct 
lcgicimx prxiudiciu.q fi lcgitima cum effoCtu non lit 

3 dcbitafiUcfcumatn: &hinccft,tq> limplexpachun 
de non fucccdcndo, factu viuen tc patre,cxcludcrct fi- 
Uam a lcgitima dcbcndx cap.qtumuis, depact in 6> 
Ruin. in conli. 1 1 . numcro 1 3 . in tcrtio volum. & in 
conf. 97. num. 7. in j.vol. fcd matri tcmporcquo pcr 
patrcfitfiUo impubcri pupillaris fubltirutio, Icgiti- 
ma no dcbctur , crgo per generdcm cxclultoncm ab 
brrcditatc, ccnfctur ct a lci;icima exclufa: cum ctiain 
quia lcgitima macns.quc fibi poft mortcdcbctur,du 
clt vnira cii rdiqua fiUj hxrcdiure non conltdcratur 
pcr fc, ncq; diuifim & fcpararim a rdiqua filij hxrcdi 
ute,fcd tanqua pars cius, prout dicit Arccin Lj.fF.co. 
& tradit Fluin Jn conf r t an 3 .voLcrgo cxdufa macrc 
p pacrc ab hercdiutc fiiij cenfet cc a legitima exdufa . 

4 Circa dceram vcro 1 nfpec Tionem, J nunquid hoc 
veru fit iurc canonico infpedo ? Omiila dilputacione 
condtidcndum cfl,pupiiiarc fubfcicutionc cxprcilam 
matrc a lcgitima excludcre, prout cxprcfsc ^pbac tcx. 
in cfi paccr,de tefum. in 6. t.t in prin. qua in fi. & hoc 
ius canonicii infpici debet, cu hoc iure duiU cxprefsc 
dcdfum non fu,arg.& j.& x.extrade noui opcr.nunc 

r Circa ccrriam & vltima infpctfhonctquc efl, an fu 
pradicucondufioproccdatin forocolcicntix? Dux 
funt ptincipalcs Doctorii opinioncs: Quarum prima 
cft , legitimam in fbroconfcicntix matri dcbiu clfc, 
& lta Archi.in cfi pater.de tcflam. in 6. tcnct, quc fc- 
quuturDccnu. 1 o.Io.Corafmu.j o. & Corn. coLian 
tLLprecib. AldaLdc quinq; pcdum prxfcriphone, in 
prin.G0mefiusinc2a1u.19. excradcconltic &Do- 
minicus ui d. c. fi paccr, Gualdenlis dc arcc tcfiandi, 
tic t.caut.6.nu.i.vbi hanc cficcommuncm opinio- 
ncmattcftatur.Lancciloc PoU. in tracu-dc fubfticuc. 
pupiLin quinto dfccTu pupillahs fubfticucionis, Alc. 
in LCenrurio.fIeo.& Corn.in confi. 9 j.lib-j.qui Do 
dores mouenturcxpluribus. 

Primo, quia iicutdcbctur filijs lcgitimaafuisjia- 
rcnhbus,iudcbcmr parcntibusa filijs. I. nam & li pa 
reatibus, in fi.ftdcinofti.tcftain.fcd parentcs , qui fi- 
Iios exhxredant inftituto excranco , imo infticuta ec- 
clclia,in fbro cofcicntifaftricTi elTcdicuntur. cfi. 1 7. 
q.4.crgo eodc criam iurc aftriCtus eft is,qui matrcm, 
parcntcfve fuas lcgitima priuac Accedit , quia tnatcr 
& filius dicuntur corrdatiua , & difpolitum in vno ct 
corrclariuis , ccnfctur ctiaindifpofitum in alccro.l.fi. 
C.demdiclaviduictoUcn.&Lfi.fr.dcacccpcilacHuic 
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rationircfpondctur, quod d.can.fin. loquirurineo, 
quilcgirinuindibet,aimin parrc loquatur: quare 
non nrirum, li hiiu exlurcdado,in foropoh rutus no 
clr ,cum contra ofhcium pict.it is hoc I ".ici.it. lcd fccus 
cftincafu noftro.quianosloquimiir in patre, qui no 
dcb«Ict»itimam vxonfusc,quareillam pnrrercundo 
in pupill.u i fubfcitutionc, in fbropoli tutus ellcdici- 
tttr» cum nihil corra ofhcium picracis agar , ncc patcr 
videtur facerc contra pictatis ofticium, ( cum niarre 
vidc&turpriuarc lcgirima libtdcbica inbonis rilij,) 
quia patcr hanc lcgirimam rchnqucre non tcncrur, 
ncquccciam riiius, cumipfcrcrtamcnrumnoncQn- 
didcrit, vt opnmeconfidcraitcx.ind.c.fipater. 

Sccu ndb mouen tttr : qnia quemadmodum is, qui 
cmit rc aliqua mmons,quam lir iuftum ptctiu, no tn 
fitlc{usvcnditqr,vlcra dimidiam mtci prcnj , in foro 
pohobligarus crt, hcct iusciuile &iuscanonicu Itiio 
ncm ifiam pcrinictaci.i. C. dc rclcindcn. vciidic.ccii 
caulam.cxtra decmpr &vcndir.& rradirlatcCagnoL 
in d.l.i.nu.ip.cu lcq itactiam code modoin foropo 
li obligatus cft is,qui marrciegiuma priuar, Iicct hoc 
&ius cimlc&iuscanonicumpcrmittat. Huicratio- 
ni rcfpondctur , q> ex co in pr.cditfto calu in foro poli 
emptOr obligatus dr.quia dolosc vcrlatus cft,& dolo 
(uo locuplcratur cii alicna iactura: hocaur in calu no- 
frro non cft , cii non apparcar patrcm dolofe vcrutu, 
ncc dolo cum alicna uctura locuplerarum cllc.& li ru 
dixcns ciimalienaiadurafublhturuslocuplcrarur: 
Rc(pondomr,cum locuplcran nocx dolo,fcdcxiufta 
caulanepc expupillan fubftoneommiurepermilla. 

Tcrr 10 & vltimb mouentur. qui aliquid contra of- 
ncium petatis c6mi tnr , morralircr pcccar , & in foro 

{>oli obligatus cilcdicitur, ean.pafcc.Sfi.diirin. it fi is 
cgis auxilio rurus li t: q n.n.Lvx poliriua natuxali xqui- 
tati cotradicit.in fbro poli non obhgar, lnn.inc.quia 
plcriq„dc immu.ecclc. fed non rclinquerc matri iegi 
timam, impiu&contraofhciupictatiscft,d.l.nam & 
fi parcntibtis.in pnn.Bal. 111 d.lprccib.col. $.in vcrlic. 
circa tcrrium.crgo qui patri legitimam no relmqui t, 
pcccat morralitcr, &in foro poli obbganis cft. Huic 
rarioni facilircr rclpondcrur.cu illa proccdcrcr.qn fi- 
liusrcftarctur: namcxqtioconnaothciupicrarisage 
rer.niortalircrpcccarediccrctur: fcd aimmcafu no- 
ftro non lefttrur filius,fcd pater , qui Icgirimam non 
dcber, non dicirur aliquis contra orricium pictatis 
commirtcre,vtctd.c.lipatcr, colligitur.&hinccftq» 
incafu iftoiuofticioli tcHauicnti querclacciTar.d.LPa 
pinianus.f(cd nc.|ueiinpubcris.ft".dcinomc rcftam. 

Etcum fupcrioropinion6probctur,ncclegc,ncc 
rarionc, cui comodc rcfpondcri non pollir, idcoalrc 
ra cft npinio fupcriori cocrarix f. quod necj; cnam in 
foro conlcienria- lcgirim.i matri dcbcatur. & hac opi 
nioncm fequunrur LancvHcu.Dcc& Curt.in d-Lprc- 
cib.Soci.nu.io.Alcia.nu. 5 +. & Ripa nu. 4 t. ind.l. 1. 
fLeod. Francus & Pimf in d.c.ii patcr, Crot.in ci.de 
conft.in tf.not.j.G ili.iul.i in l.Crnturio.rKeo.Zaliusin 
rraci. fubrtit. in mareria juipiLlubftit. nu. 1 z.Alcia.in 
c.nouir, dc nidic. circa pi inc. & Anronius Rubeus in 
conf 69. vbi luccllc cocmopin.artcftatur , &tanqua 
coem feqtuturcam Vei nan. Vafq. m trac.dcfucc.pro- 
qrcllii.lib. i.$.i t.nu. 1 6.&i7&in craa\dciucc.crcac 
tAx.faj.aam. 1 f.&abiltaopuuoiiLuoii rccedu Di- 



dacus Couarru.in ccum ellcs, dc reftamen. num. t o. 
in verlic. nouo , & fecundum iftam cft iudicandum 1 

HacrationeCanonesin foro poli fci tiadi fiint.l e- 
ly.inc.jin 6. fallcnccxcradecoftit. lex.n.canoruca nu 
hil pmicciccu peccato.cfi.vbi Dociores,cxtradcpre* 
fcnp.&hinccU,quodno pcccar, quicanonisautfiori 
tate pcccar,can.qui pcccar. 1 ? .q.^.ied lex canonica p- 
mirtir, matrc a le^inma fihj excludi pcrf ubftirutionc 
pupillarc cxprellam, c(i pater, dc tcikim.in 6x12,0 ia 
fbro quoq-, poh lcruari dcbcr hoc . Confirmatur ri.rc 
ratio:na nulla fuccellio erar dc turc naturc dcbi :a nu 
tri in bonis ftlij,imbaltgcduodccun tabularucxclu- 
dcbarur maccr,lcd pofteapcrSenacuiconitiltutnTcr 
mlhanufuit vocaca, Inftic. deScnacufconl.Tcrriilin 
pnnc&licleginnu matri lcgituno iurepolinuo SC 
no iure naturx dcbcf. Lde cmicipatis, & ibi BaL Cde 
6 lcgi.h?r.&l.fcripto.(F.viidclib. t&hinceft, q» ftatutty 
lcgitima mri dcbita 111 bonis hli j tolh por, liaLin l.j.$. 
ius naturalc.H.dc iutri.& iurc. Alcx.in conf }J!c in coC 
1 6 8.V0I.7.& ln cof 7 t.voL j. & Dcc. in cof j 7 1.& f'm 
cos cft cois opinio. & licct in d. c.ti patcr,dc cclhun 6. 
iurc naturc matn lcgicimadcbcri dicacur.tn intclligi 
rur,idcft lurcciuili.pcrluadcnccnacuraliconiundio 
nc, vc ahas cxponicur. I. pconunciacio. 1 .1m1i1c.rl.de 
vrr b.lign. & lic fi matn m bonis lihj iare potitiuo lc- 
gitimidcbcr , nomirucftiipcraliudiuspolitiuu, & 
iicciutic& canonicfi,nullo pcto ircrueniece tolhpoc 

Huiuscoclulionis vtihtaseft, qmaliinforocofcie 
tix matnlcgitima hoc caludebcrc(ur,potcritfub~ 
ftitutus ptrdcnunciaiionc cuangclica cxcomunicari 
ad lllam pra.'rtaiidaaiiidicccccleliaftjco,cuis,qui in 
foro conlcicntix obligatus eft, per euagelica denucia 
tioncfolucrecogarurx.nouir,cxtra de iudic& cradic 
Bar.in cxtrauag.ad reprimcdii.in vcr.pdcnuciacione. 

£t nota q> lr.ee leguima in fbro confcicntix macri 
nodcbeacur,prouc cociullim fuictnantedictacoclu 
lio no proccdi t,f m Rip.in d.L 2 .nu.45.in fi.qn nutcc 
adcoinopscllct.vttctealcreno pollct: tunc.ndnbfti- 
tncuscogcdus ctlcc.vcl mani lcgicima prcllarc.vclali 
mecaprfbcrciax.Lli qs ahberis.$.icc rcLTipcu.Cde 
lib.agnolcc& facic i argm : cx.in can.no iatis. S li.dift. 

Supravifumfuii, quodcxprclla pupillaris matrc 
a lcgiuma excludmial hoc,an cciam in cacitapupilla 
ritubcxprctlavulgaricciprehcnla proocdat, fuprain 
nuccriavulganstubilnnisdiipucauiin 1 l.cvbicft^p 
rclolucionc tot ius huitis matcri; 1 ccurrcdu,&ibi pre 
sc* maccria cu oib.coclulioiubJLatillimcfuic rcloluta. 

S V M ti Ji R I V M. 

1 Htredem fuum & necejftrium faclt filio patcr,quem 

facit (ihi. 

2 Hsrcditjf fraterna delata ex fnbflitutionc pupilhri . 

tx pountia fuitatis tranfmiuitur. 



C A P. XVIL 

Vartus cfl Vctus cft pupillaris fubftirurio* 
nis, tquod pater tacic iiliohc rcdetn fuu 
&ncccllanum, qucmlciliccc (acitfibi, 
Bar .Imola.Alcx.laf Pau.de Caftro&aJij 
Docto. in Licd fi pluui. §.quos polluni. 

fTdc 




De Subftitutionibus , Pars Secunda. 1 09 



rT.de vnlg.& pupiLfubftit. Salycin Lreftamcnto. Cde 
jmpiib.&alijs lubftit. Ang.in Lquoniam fotorcm.G 
deiuredeliber.Imola, Pau.de Caftro, & Ang.in l.qui 
duos. (T.eod, Ang.&Imolain I.Pantonius.fTidc acq* 
h.tr. Bart.Alex. & Ripain dJ.i. & hxc cft communis 
&reccpcaScnbentiumfcnfetia,prouiattcftaturFef- 
nandus Vafqinus in tr.idt.dc fuccclT.progrdlii, lib.i. 
$.1 f. num.i^.qwamctumfcquirur So.i.in filius, 
<}ui patri. num.i j. fTcod.&adhanccocrnconclufio- 
nem probanda mouctur pcr tcxin d. $. quos polTum, 
&pcrl.i.$.fi prius ff.eod.tit. &in tali calii fufficit po- 
tentia. vndcftcet fihum mcum faciam voluntariu mi 
hi,infuruendoeum fiibconditioacpotcftatiua, vclH 
volucrit, vt in l.iam d;ibitari.f£dc hrr.inltit.fi taracn 
ipfum impubcri purc ltibftittum.crit fibi ncccflanus 
h.ercs,quia fufhcit,qr potui miht ipfuin facere nccef- 
farium , prour in d. $. quos poflum , prubatur , & ibi 
Pan.de Caftro.&Iafi &idco 
I Hinc infertur,fq>licerh«rcdin'. fraterna no trlf- 
mirtarar ex porentia fuitatis. 1. qiioniam fororera. C. 
de iurcdelib.l.vnica. $. in nouiititno. C.dccaductol- 
len.ramcn fallit.qn hxreditas fratcrna dclata ctTct cx 
fubftituuonqpupillari, quutucideiudicatur, quod 
dcpaterna, B.irlmo.Pau.deCaft.& Alex.ind.$.quos 
polTum.&ind.l.i.Saly.in 1 fi tcftameto. Cdcimpub, 
&alijsfubiti.Ang.&Imolain cll.Panronius.&tradit 
Fernandus Vafquiusin tracl.de fuccelfi creat.lib.i.$. 
xp.num. KS.&cftcommunisopinio. &ratioeft, tu 
quia pupilli hxreditas cenfcrur cadcm cu harredirate 
patris, tumctquiavnicumcftteftm. d.l.i. $. liprius. 

Qti$ conciufio dcclaratnr non proccdcre, quando 
ilterratripupillaritcr fiibftirutuspoft mortcm tcfta- 
toris, &antcmortcimpubcris, dcdiilctfcin arroga- 
tioncalteri: quia tuncli rpcquo eucniatcaius fubfti- 
tutionis, reperirct fc in potcftate arrogatoris,non eft 
ftius&necelIariusheresrtarris,glofIa eft notabilis& 
ibi hocfirmatAng.ini. }.$.apcrirc. fT.de hcrc.infti.& 
ita ctiara tenet Al«.& Iaf in d.$.quos poirum,& pro- 
batu t per L fub con di tione.fT.dc li bcr.& poft hum. 

s v m m a r i y M. 

I Snbflitutus pupillo,an & quando fme hsreditate patcr- 
nt ctwfequi poflit pupilhrcm hsrediutem. 

3 Subfiitutus pupilLns,an cx perfona impuberis reilitu- 
tionem in integrum aduerfus aditionem pctere pofjit. 

C A P. XVIII. 

Vintus & vltimus dTectus cft, alijs omif- 
fis, quod fi fcmcl fubftiturus adijt pater- 
nam hxreditatem , non potcft recufare 
cxfubftitutione pupillarctn, inquain- 
uen iatu r por tio hcred i taris patcr nc, i ux 
ta Lcum quidam.Gdciuredchb.tVcrum pro refolu 
tione huius matcr ie.an & qii fubftitutus pupilio fine 
hxreditate paterna cofcqiu pofiit pupillarcm hf redi- 
tate.vcl ecdtra, cofidcradi funttrcscafusprincipalcs. 

Primus eft, qrt pupilius folus inftirutus fuit, ctquc 
fuitcxtraneus fubftitutus. &in hoccafu adhuc tres 
alijconfiderandi funtcafus: Qtiorumprimus eft, qn 
ipfcpupillus cxtitit hxrcs patn per immixtionc. &in 
hoccaiu condudcndu cft, ipfum fubftiiutuin omni- 
no vtriq-, tam patn quam fiUo harrcdcm fbre, & non 




poflcpupiilarem hxredirarcm conlcqtii finc hxrcdi- 
ratcp iterna, vt cftcalits in l.fcd li p]ures.$.filiormpii- 
i bct i.fTdc vulg.&ptipil.fiibft.-jial quarritur,an in hoc 
cafu fubftitutus pupillaris cx perfona impubcris pofi- 
fitpctcrcrcftitutioncm in inregrum adticrfusaditio- 
nem. & in hoc dubio dux funtprindpalcs DocTo- 
rum opinioncs : Quarum prima cft,q> poflit, & hanc 
tcnct lsar.Imola,Pau.dcCaftro, Alcx Raph.Cum.Iafi 
&ali j coiter in d.$. filio impubcri, Imolainl.lt filius, 
qui patri.fTcod.& Bar.in Lfi.ff dc acq.hxr. & cft com- 
munis&receptaScribcntiu fcntcntia.qui mouentur 
pcr rcx. i n L non fol u m fTd c in i n t ctr;. rcfti tu t. 

Huictcxtui rcipondetur,q>illud,quod ibididrur, 
q. fubftirutus , fcti harrcs pot pcrcic rcftitutionc ficut 
minor,eft veru.nifi in coacVu, qui pcrcum approlu- 
tur&confirmatur,na ninc fcais eft, prourdicitgl.in 
Lpatcrfamihas.ff.dcpriiiilcg.credir.fcd incafu noftro 
fubftitutus adcudo pupiliarcm hxrcditatc, in qua in- 
ucnit patcrnam hxrcditate, ipfam patcrnam Itxrcdi 
tatcmagnouillc vidctur, naperadittonchxrcditatis 
p pupiilu fadH vnica hxreditas , & vnicu patrimoniu 
eflcdtu ftnt.d.$. filio impubcri. ergo vtt fubftitutusin 
integru rdlitutioncpeterc nonpotait.Prxtcrcacx 
quo hxrediras parris imt vnita pcr adirionc filtj, & co 
lcqucntcr ex duabus coftiruta cft vna hxrodiras,vt di- 
dt tex.ind.$.filioimpubcri.ccrtelifubftitutusnollct 
obtincrc reftitutionein intcgru,(cquercrurabiurdu, 
q> aducrfus vnam hxreditatem, qux defcrtur cx cod. 
tit.poiTit impetrare rcftitutionc, vt pro parte fuccedc 
rer, & pro patc no,quod dlet contta regulam.l. j.& u 
rT.de acq. hxr.& Ln cmi nem.fT.de leg. a. nam & ipfe rai 
nor ii viucret, non pollct impetrare rcftirutionc pro 
pane,& pro parte non, iuribus allegaris . ergo multo 
minus fubftitutus ex cius perfona . Lquod fi minor.$. 
Sceuola, infi.fTdcminor.&fichocmodo fubrilircr 
cxmcntc Arctini conlidcrandono habetinquxftio- 
ne propofitalocum rcgula dXnon lolura. 

Vndc pcr has rcfponfioncscontrariu tencbant.fq> 
fiibltinitusaducrfusadirioncin integru rcftitutionc 
impetrarcno polIcr,gl.Bar.& Ang.id.1. prfamilias.fK 
dcpritiiLcred.Are.in d.$. filio lpuberi, gl. in Lqda clo 
gio.Gdc iure delib.lmo.& Rom.in 1. fi. fT.de acq.hxr. 

H^cqncftio liccrfit cotrouerfi iuris,tn ab opinio- 
nc Bartoli no eft recedendu , qn pupillaris valcrc pot 
abfq; co, quod cxprefsc hcrcdius paternaadcatur, vt 
quiaimpubcsin fuitatedecdTit: na tticcxquoaditio 
hxrcditatis patcrn^ no cft nccdlariu anrcccdcs ad t.i- 
bulas pupillarcs.l.filius, qui parri.fTco.fubftitutus po 
tcrit cx pctfonaimpubcris in intcgru rcftirutionc po* 
tcreaduerfus aditioncm, cxqtioidctimpubcsfaccrc 
polTct.LnccdIarijs. fTdcacq.hxr. Necobftat rariones 
lupra narrarx fcu rnfioncs add.L no folu, quia fublli- 
tut us adcudo pupillarc hxrcditaic no ccnletur p hoc 
aditionc lurrcditatis patcrnx approbarc. Nec obftar, 
quodvnicu peraditionccfTcdlii fupatrimoniu, quia 
(cicndu cft,q> poft.juam ptipillus hxreditatcra patris 
adiuir, ccrtcviuoipfopupiilo vnicu eflparrimoniu, 
& nihilominus pupillus potcft pererc rcftttucionc ad- 
ucrfus partc ilhus patrimoni j ia vniri,& fcparare par- 
tc ilbuspatrimonij afuo.d.Lncccllarijs.fTdcacq.hcr. 
crgo limilitcr potcrir fubftirurus , qiucftlixrcseius, 
pcr rcgulamd. 1. non folura, &fic vnitaspatrjinonij 

T non 



D.AIexandri 

non obftat . Eft bcnc verum , quod quando fumus in 
calu.m quo non potcrat fublti tu tio pupillaris valcrc, 
pifi impubcs patcrnamadiuillct, vrquiacxiftcria fur- 
uusinhlio cratfublaca perdarioncm cohxrcdis cx- 
tranci.vcl fubftiruci vulgaris: tunc vcra cftopimo con 
tra Bart.faliccr.qubd non pofliraducrfusadirioncm 
(ubititutus ininrcgrum reltitutioncpcterc.& ratio 
eft, quia finc hxrcditaiis paccrnx adicionc tabulx pu 
pillarcs non fubfiftunt.l. i.$.quifquis , & 5i.3dco.rKco, 
&fichxrediucis parcrnxaditio, cft neccflarium an- 
tcccdcns:crc;ofubltitutusadcnndopupillarcm Ivrrc- 
dirarcm, vidccur ctiam approballe ncctll anum anrc- 
ccdcs.arg.l.illud.de acq.ncr.& lic hxrcdiraris pacernc 
adicioncm,&idco amplius in inrcgrum rclticucio- 
ncm pctcrc non potcrit, 

Sccundus cafus cft,quando pupillus ab hxrcduatc 
parerna fcabllinuit, &tuncliibftitutus adircpotcnt 
pupillarem lola , & fccurus crir a crcdiroribus parcr- 
nis.l.patcrfamilias.ft!dc priuilcg.crcdit. 

Tcrtius&vltimuscafuscft.quandononapparcr, 
quod pupillusadiucrirparrisharrcditatem, &ncquc 

Suodfcabcaabftinucru: &mhoccafu concludcn- 
um eft , rranfmillioncm huius parcrnx hxrcdiraris 
ex porcnria fuiraris ficri cum fuo bcneficio abilcnlio- 
nis, &iftccft cafus in l.fi quis filium.Ji.j. ff.de acq.lixr. 

Secundus cafus principalis cft, quando cum pupil- 
lo inltirurus cft, qui libi hiir fubltitutus: & in hoc ca- 
fuprociusrcloluiione duo funt conliderandi calus: 
& primus eit , quando fubftitutus cxrrancus fuir , & 
in hoc calu concludcndum tft, lubftirurum non pof- 
fcconfcquipupillarem hfrcdiutclinectiam adttio- 
nc hxrcdiutis paternx.ira probarur in l.quidam clo- 
gio.C.dc iurc ddib. & in d.Ji.hlio impubcri.Hoc verb 
non procaiir.quando adellct alius cohxres,pcr aiius 
adirioncm confirmantur tabulx pupillarcs . & fupra- 
dictorum rario eft,qui li cxuancus adit lixrcduatcm 
parcrnam , fi pupillus abftincar ci accrcfcir, & iicpcr 
adinonctabulx pupillares confirmantur.fi veroex- 
traneusrcpudiat , & pupillusadit, & tunc iunctacft 
hxrcditas patris &fihj, idcoq; fcparari noQ pot. d-$. 
filioimpubcri.fi vcro pupillus rcculat, & runc fubfti- 
ruruspupillarisnopollcrconfcqui pupillarc finc hx- 
rcditatis parcrnx adirione. Li.Ji.adco, t£cod.nam pcr 
darioncm cohxredis fuiraris cxiftcnru eflccrum non 
haber.Lapud lulianum.$.idcm Iulianus.fT.adTrcbcl. 

Sccunduscafus cft,tjuando fr.itcr pupilh iubftitu- 
tus fuit,& runc li pupillus parcrna hcrcditaccm rccu- 
iauerit, potcritfublritutus pupillarcfineparcrnaac- 
quircrc-.ii veropupilliis fcimmifcuit,& tunc fublticu 
tus lincpaterna pupillarcconlcqui non potcric.quod 
ctiam proccdit, li fratcr fe iu ca immifcucrir, ita pro- 
batur 111 d.ji.hjio impubcn.in l.li hlius.qui patri.lf.dc 
vulg.& pupil.& in l.li pupillus.ft.de acquir.lixrcd. 

Tcrcius & vltimus caius principalis cft,quando pu 
pillo cxhxrcdato iubftituuo racu fuit,& runcduo 
funrconfidcrandi cafus. 

Primuscft.quandocxrrancus, qui inftitutuscrar, 
fubllitutus fuit : quoin calii aut ab alio aditur hxrcdi 
ras,& tuc pupill.ins iinc patcrna obtincri potcft,d.l.fi 
pupdhis. fl! dcacq.lixicd. Aut ab aho non adicur hx- 
udras.&tuncpiipillans lincpatcma obrincrinon 
poicll, cum fmcadiuouccx tcllamcnto patcrno tabu 



Trentacincjui/ 

lx pupillarcsconftrmari nu poflint.iI.l.i.$..idco.tT.oo, 
Sccundus cafus cft,quando fuit lubftitutus fuus h- 
rcs, quiidcmcrat inltitutus: & tunc cocsfcqucndo 
coclufioncs dicas, poflc fubftituru pupillarcconfcqui 
iincpatcrna lu:reaitatc,cupcr cxilretiamfuiutis ca- 
bulcpupillarcs cofirmcni. til.fi filius, qui patri. ti.co. 

S V M M >A R I V M. 

I TupiUaris fubflitutio ex pcrfona teflantis feu tcJLtmen 

ti,quando quomodo cxpiret. 
% TupiUaris fubfto,quo & qfi ex pfona fubfHtutiexpiret. 
3 TupiUarisfubfiitutio ex perfona impuberis, qh cxpiret, 
4, TupuHaris}ubftitutiocxpirat,quandofacla efifubcon. 

ditionc cxtrinfeca,qu* dcficit. 

C A P. XIX. 

Ifputatis omnibus, qucdilpurandacirca 
lcxrum quclirum principalc vcnicbanr, 
pro tonus pupillaris lubltiturioois ma- 
ccrix complcmcnro, ad (cptimutn & vl- 
rimum quxlitum principalccondcfce- 
dcnduincft, quotlcll, qualitcrfiniarur, &qnpupil- 
laris fubtticurio cxpirct? l'ro cuius nutcric, retblutio* 
nc,exmc.uc Bar.inl.in pupillari.rfcod. dicaspupilla 
remlubltitutioncm expiiare poftc quaruor modis: 
Primb cx pcriona rcllantis, fcu rcftamcnri: Sccimd6 
cx perfona fubft iruti: Tcrcib ex pcrfona eius, cui faita 
cftfubftitucio: Qnarto& vlcimocx ipfafubft5ne. 

1 Pnmofigicur modocxpiratpupillarisfubftitutio 
cxpcrfonarcltatuisicuteftamcti, qn tcftatorfuirdc- 
portatus,qh ciuiutc pcrdidit pcr lubiu leruitutc,qn 
ab holtibus captus, & qh maior annis viginti fe vcnu» 
daripaliiislit adprctiu participandum.qh fuitcapire 
minutus& ad bciiia$,vcJadgladiu,vt4adalupciu,q 
vita adimat cddcrutUs fuit. l.li quis filio. §.irritu.flidc 
iniufto tcfta.iccli fcccritalftid tclbm.l.li quis cum.Ji.fi. 
fl.eotl. itc fi tcftm 1 uptum iic agnationc pofthumi. Lii 
patcr (iliu.rf.cod.hot vcrb non proccdit hodic.cu pcr 
auth.c.\cauia,C.di.Iib.prxteric.confcrucncur tabulx 
pupillarcs : q> an lic vcru, fupra dilpucacu fuic. 1 tctn fi 
hxrcditas aditan6fucru.l.z.$.adco.rTieod.quodnoa 
proccdit.qn lubitincrur pupillarispcr cdiclu, ii quis 
oimllacaula tcltamcnti, vt pcrtotu.ff fiquisomifla 
caufa tc/tam.vclqh pcr cxiltentiam fuiraris confirmi 
rur tabulx pupillarcs. I.fi filius, qui pirri. ffi eod.Ircm 
qh ruptum fuir rcftamchtum pcrqucrclain rotum. 
LPapiuianus. $.icd neq; impubcris.fl.de inofCtcftam. 

Sccudo modo cxpirat pupillans lubftdexpcriona 

2 fublbruri, tqhnorcpcrulubftirutuscapax tpcmor- 
tispupillLl.liis,quihercs.ft]co. qdinrclligtc,finon cft 
capax rn toru : lccus vcro fi cft capax pro parrc , & pro 
parrc non.v: cxcpli graria, tcftatoi fubftituit filioim- 
pubcri filiu naturale, qui dc bonis teftatoris vltra vna 
vncia luberc no por, icdde bonisimpubcrisinfohdu 
cipcrc por , idco fubflitutio tcnct, & qh fucccdit pu- 
pillo inbonis imptibcns, fuccetlit virtutcpupillaris 
iubironis inlblidu: fcd de bonis quc fucrut tcftaroris, 
amphus qvnam vncia capcrc no potcrir. l.fi is,qui cx 
bonis. ri.de vulg. & pupiLfublb & rarto eft, quia talis 
(ubftirurus pupillaris nedii fuccahr pupilJo , fcd cria 
ipii rcftaron, & cx iudicio ciusd.patcrfamilLu primis 

ubulis. 
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tabulis. fT.de vulg.& pupil. vndc iftis duobus concur- 
tcn tibus, (ciiicct.q tna uicccdit eti.im ipfi tcftatoi i, cu 
|tr hxres hxrcdisd.fi. Cdc hrrcd. inltiiuen. &quia cx 
eius indirio venit, proprerca rcpdhrur fublhturus in 
bonis , in quibus pam luccedir pupillus tanquam di- 
catureriam ilto cofu inftitutus ab liio, &ab iilo capc 
rc , & lic fcciflc intclligatur contra difpolitionem iu- 
ris communis.&hinccft,quodfi ra fbrma ftaruri ma 
ritus no potcft aliquid vltra dotcm rclinquerc vxori, 
& cam filio fubitiruat pupillariter.quod mcdiantc ta 
li (ublbtutionc non potcritcofequi bona , in quibus 
filius iuccdlit patri, lcd folum bona fili j aliunde qu$- 
fita,Alber.in d.l.is, quiex boni». &Alber. deRof.in 
i.parte ftatutoru, q. 1 1 i.ftatuto cauctur. & farit pro 
hoc etiam L j.C. dc naturaLlibcr.&quia vidctur facru 
in fraudem ftaturi, arg.l.qui tcftamentum.deprobat. 
&Lcumquisdeccdcns.$.Titia.tf dclcg. j. 

Tcttiofmodo cxpiratpupilijrislubltiturio cx pcr- 
fona impubcns.cui facraelt fubltitutio, & hoc cotin- 

Sit piuribus modis , & priinb aducnicntc pubertate. 
.I.in pupillari. & ik-ccIic clt qi vltimus annus litcom 
pletus,&(icq>matculus i ^.annum.farmina vero i x. 
annumcomplcu<rir. & ratioctc, quia fubltitutio pu- 
pillansfitinprouilionefilij, quiproptcr ctaccm libi 
prouiderc non porcft. L i. ff. eod. cum crgo maiculus 
poft i^.annum, &fcminapoft 1 1. annumcomplettt 
incipiat pollc tcftari. I.qua xtatc (f.dc ceftam. idco eo 
rempore pupiliaris fubftiturioexpiracSccund6,fi re- 
ftatoraiumimpuberisxtarcmtaxauericL ii ttaquis. 
fT.cod. Tertii expirat fubftitutio, iipupilluscxcatde 
poteftate in vtraparns.Lcohxrcdi. $.cum riUx.rT.eod. 
quod inrdligedum eft, fi extra poteftatcrn duraucrit 
vfq-, ad mortem . Quarto expirat, li pupillus rcincidat 
poft mortem in alterius poteftatcm- d. 1. i. ff eo.quod 
an procedat in milite, fupra vifum fuir. Quintocxpi- 
rat capitis diminutione : vcrum quiacapius diminu- 
tio trib. modis accidit , idco pro rdblurionc trcs funt 
confiderandi cafus: & primus cft.quando pupillus mi 
nimam capitis diminutionepallusfucric, quodelt, 
ctimciuitatcm rctinucrit & libertatcm, fed ftatum 
commuraucrit.quod accidit.cum fui iuris clfcr.cepc- 
ritalicnoiurifubicctusclTc, vcl econcra. $. minima, 
Initi.de capit. diminut.&in hoc cafu concjudcndum 
eftpupillarcm fubltitutioncmcxpirarc, vt probatur 
inl.nccei.$.corum. (T.dcadoptio. &circahuiuscafus 
rcfolnrrom* vidras ca, quc dixi fupra in quintoqurfi- 
roprinripili, vbilariffimc rcfoluta& dcciladt prx- 
fcnsmatcria, &ibi eftrecurrciidum. 

Sccundus cafus cit, qti pupillus minorem feu mc- 
dia capitis diminurionein virafcu poil mort; uacris 
palfiis fucricquod cft cum ciuitas amitritur, & libcr- 
tzs retinctur,quod a:cidit ei, cui aqua & igni interdi 
dum fucri t.vcl ci.qui in infuiam deporratiis efr. $. mi 
nor.Infticdccapicdiminuc & in hoc caluconcludcn 
dum cft , ctiam pupiilarcm fubftitutioncm cxpirarc : 
quodprobatur, tumquia pcrifram capicis diminu- 
tionc admirtuntur ca.qucfunt iuris ciuilis.l.quidam 
funrfcrui.ff^^cp^n.&idcopupillus pcrdit.vt cxpupil 
lari hxrcdcm habcrcnon poltinru ctiam, quia remo- 
tamiiiorixrarcpupilluscllcriiirahftatu, inquo non 
poflctfacerc tritamcmum, idco libi raccrcpatcr non 
potcrii^.ficutqncftcalisp.ipiilus, qui rrincidcrct in 



al terius poteftatc. 1. 1 .(f cod.& probatur in Ldus , q tii 
apud hoftcs.$.j.ffdctclta.Necobftacfidicacur,q? fub 
ftitutio dcportarione no tollitur. Lcx fac)o.$.ev fatro. 
ff ad Treb.&l.Scarius.$.Corndio.ff dc iurc fifci.quia 
rcfpodecur.q» dictx lcgcs loquuncur in fidcicommif- 
faria fubftitutione, qux eratad onus filij,&ad coino 
dum aliorum.ideodcportarioipfiusgrauati non po- 
tclt extinguere id, quod fpccfat ad commodtim alio- 
rumtquod lecus cftin punillari fubftirurionc,quxad 
iplius pupilii coramodu fpcctat , & ideo cxtinguirur . 

Terrius&vlrimuscaius elt, qn pupillus nuxima 
capitis diminutionc palliis fiicrit, quod elt, cum ciui- 
tas & iibcrtas (imul amittif un qil accidi t i}s, qui (crui 
MMB crHciuntur atrocitatc lcntcnti.r, vcl ijs, o^ui fcad 
preriuin parricipandu venundari paffi funr. $. maxi- 
madnltic.dccapit. diminut.pollunt.n.iftx p^nccade- 
rc in pupillum doli capaccm.Lfi arrogid. (f dc rut<:.& 
l.li impubcrcm. ff dc furr.&LimjTubcrc. ff.ad lc^.Cor 
ncl.dc falf.&in hoccaiuconcludcndu clt,q>pupilb- 
ris fubftirurio cxtinguitur&cxpirar. & ratio^lt.quia 
hxccapitis diininutioaufcrttcllaiiieiirifac)ionc, & 
pcream teltamentu iam facrum irriratur. l.li filioex- 
hcrcdato.f. irritum.ff deiniiilto,rup;o,&irriiotclta. 
fcd pupillaris fubfticuriodiatur fibj teftm.di.x.lT^co. 
crgo per hanccapiris diminutionem irritatur. 

Sexto cxpirat pupillans fubftirurio ex peribna im- 
puberismonachatione, feuingrdlit religionis (2&0 
perpupillum exdifpcfationefummiPontificis, Bar. 
Imoia,Raphad,Alcx. Ia£&alij Docf.communiterin 
d.Linpupiliari, & Ripa in d.1. x.nu. £<>'.& mouenrnr 
primo, quia natiuitate filij deficit & irritaf pupillaris, 
vr infra dicetun ergo & eciam pcr ingrdlum,propter 
quem monafterium habcrurlocofilq.cinprxfcntia, 
deprobar. Secundo mouencur, quando pupillus im- 
pcdicur tefrari aiiaratione, quamxute,nontenet& 
trritarur pupillaris fubftitutio.d.L 1. fcd iftc pupilius 
proptcr monaciucu teftari impeditur, & fic aua ra- 
tionc, quam xtatr crgopropter ingrclliim monachi 
irricatur pupillaris fubftirutio.Hec ratio no placet Ri 
p i-: quia licct monachus no poffit tcftari, rame tcft in 
ancea fictum valcc$.illud , Auch.de monach.Bart. in 
autli.fi qua mulicr. C.dc facroCccclc&gLin cnon fo 
Ium, dcrcgu. crgoper ingrdfum non vitiabiturpu- 
pillaris, qux cfl nlij ceflamcncum . & cum hoc fccun- 
dum fundamcntum non fubfiftat, idco non cftrc- 
cedcndum aprimo: q«KMiconfirmatur, quiamona- 
ftcrium habcturloconlij, quando id vtilius eft ipfi 
inonaftcrio,Roman.in L is, qui hxres.$.fi.ff dc acq.h^ 
rcd-&AIex.&Ia(.in l.j.$.pcr feruum.qui in fugx ff dc 
acq.polf BaJ.ml.j. Cquiadmic & Alcx. in Lj.nu.x t. 
ff.cod.& eftcommunis opinio. (cd quod irritcturpu- 
pillarKfijbfbtutiovcilius cft monaltcrio, quodhabe- 
re potdt bona in communi.cum omnia bona mona- 
ftcrio appliccntun ergo in cafu noltro loco filij habc- 
tur .&idcovti natinitatcfiiijdcficit, arg.Lcx faclo.ff. 
cod- ita & proptcr ingrcdum rcligionis dcficit & cxpi 
rat. & hinc eft, quod hxc communis conciulio lo- 
cum habet, quando pupiilus ingrcfliis clt icligio- 
ncm capaccm bonorum, & non quando ingrcfliis eft 
rcligioncm mcndicancium, qux non potcfthabcre 
bona,nccincommuni, ncc in pirticul.tri.clcm. cxiui 
dc Faradifo, dc vcrb. lign.quiatuncfubftitutio habct 

T 1 cffc&um. 
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efTe&um.& hxc cft communis conclulio.qui hac ra- 
tionc probatur, quando idcm opcratur morsciuilis , 
quod opcratur naturalis , tunc tenet argumctum dc 
vno ad aliud,arg.LDco nobis.Cde epif & clcr.& $.il- 
lud.vcrf.finautcm, Auth.dc monach. & tradut Docf. 
inLGallus. $.& quid fi tantum.ffdclibcr. &pollh.cr- 
go vti pcr mortcm non extinguitur, fcd confirmatur 
pupilurisfubfhtutio: itadiccndum etiamcftpcr tlri 
mortcm ciuilcm , cum ecjuiparctur morti naturali , 
&eundemhabct effevhim.& luncclt quodglofin 
auth.fi mulicr. Cdcfacrof. ccclcdicit , tcftamentum 
confirmari pcr talcra mortcm ciuilem,ficut pcr natu 
ralcm.& hinc ctia cft, quod ficut donatio caufa mor- 
rjsconfirmatur mortc naturali,iimilitcr confirma- 
tur ex mortc riuili. Lrcs vxoris. C. dc donat.intcrvir. 
& vxor. glof.in can.placuit, 1 6.q.j. 

Hic communis opinio limilitcr locum habct in 
ingreflu facfo difpcnfationc Papi pcr pupillum doli 
capacemJccus fi per infantem.quia tuncdilpentatio 
fummiPontificisnovalidarct ingrcflum nullumex 
dcfcthicofcnfus, Arct.in cLl.in pupillari.& ratio cft, 
quiaPapanon potcft fupplcre dcfcdtus naturalcs , & 
difpcnlarccumprorfusilliterato&infantc, quod lit 
idoncus ad bcncficia, Imola in ccum noftris,dc con- 
ccfTpra , bcn.& Fcly.inc.fi quando.de refcrip.nccpo- 
teft iiipplcrc confcnfum in ludco , quod poflit bapti- 
zari,fi nolir.Fdyn.incquarinccdcharu, dcconftitu. 

Itcm fupradicfa communisopinio non proccdit 
in filio cfle&o rcligiofo , fcu rradito rdigioni pcr pa- 
rcntcs: namiftocaiunon expirat pupillaris fubftitu- 
tio.&fecundu Bar. ind.l.inpupillari,ratiocft > quiali 
cct tcneat ingrcflu$,tamen poteft pcmtercquoufque 
ad annos quatuordecim pcrucncr u. c. i . & c curo vi- 
xum,cxtra de reguLvel fccundu Imo. in cRainutius, 
cxtra dc tcftam.ratio eft , quia imo no tenet ingrcfl u s 
interim, ncc intcr im iudicatur vt monachus, iedccn 
. fcturvrlaicus, vtcftglolla approbatainccumviru, 
dc rcgul.& facit tex.in cbenencium, dc rcgular. in 6, 
& ita ctiam tcncnt Alcx. Arc & laLin dJ.in pupillari. 

Septiroo & vltirao cxpirat, h* impubcs intra pupil- 
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larcm.Ttatcmlibcrosfufcipiat, & quod poflibile fit 
impubcrcm Uberos fufciperc, firmat gl. in can. quoj 
intra. i o. q. j.vbi dicit, q> Grcgorius in dialogo rcfert, 
quod vidit pucrum nouem annorum, qui ingrauida- 
uit alumnam fuam. & quod in hoc cafu cxpiret pupil 
laris, firmant Bar. Ang.tmola, Raphad,Alex.& laLin 
cLLin pupillari.Bal Jmola, & Pau.dc Caftro in Lex fa- 
£to. rf ', d c v u lg. & pupil. Albcr.i n repcti tione rubricx 
tituli.ff. cod.& Ioan.dc Imola in «LcRainutius.in ma 
teria pupillaris fubftitutionis,Bald.& Guil.dc Cun.in 
Lprecibus.&inLhumanitatis. C.eo.&rarioeft,quia 
qucmadmodumfiipicimpubcs fuifletmaior, adeo 
quod tcftari potuiflct, & tcftatus fuiflct, pntcrito 
pofthumo rumperctur tcftamcntum. Li.C dc bono. 
polLcontra tab. & Lj.& i.Cdc pofth.hircd.iniht.ita 
ctiamincafu pridicto dcbct ccllare natiuitate filij 
pupillaris, quicenfcndcbct filij impuberis tcftarac- 
tum, & probatur ctiam arg.Lcx favtio.fr.cod. 

Hicconclulio vcracft,qhpupillus procrcaret 6- 
lioslegitimos&naturales, lccus li fufcipcret filios«a 
turalcs trh, quia runc non cxpirat natiuitate filij natu- 
ralii pupillaris fublbtutio,BaLin Lncc ci. ff. de adopt. 
& in d.Lhuraaniutis.fub num. $ x. in vcrf.quartadif- 
fcrcntu cft. qucm icquutur Alcx.lai. & Ripa in <LLin 
pupillari. & ratio cft.quia lictt filij naturalcs fuccedat 
ex volunt atc quandoq;, taracn non admittuntur con 
travoluntatcm, &idco teftamentumnonrurnpunr, 
glolla eft lingularis in Lj.in prin.fT.dc bon.polTcf.con- 
tra tab.Itcmdedara fupradi&am conduuonem non 
proccdcrcquando fiUo impubcri inftituto fubftituri 
cflent filij nafcituri iplius impubcris , nara tunc nati- 
uitate fUiorum no expirat pupillaris fubftirutio, Alex. 
qucibifcquiturRipa intLLinpupillari. &probatur 

Eer cLLhumanitatis, vbi tenct fubfbtutio facfca dc fi- 
js furiofu crgo idcra in propofito , cum excplaris & 
pupillaris co,uiparent.d.l.humanitatis,& d-Lcx fado. 
4 Quart6& vltirao f ipfapupillaris fubftiturio expi. 
rat.quandofubftitutio facfcacft fub conditionccx- 
trinfcca,qui dcficit, prout cft in LquiUbcrisJn prin- 
cipiu.r£codcm. 
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S V M M Jt K I V M. 
I Exemplarisfubflttktio.quidfit. 
x F xcmplaris fubHitntio, quare ita dicatur. 
3 Exemptaru fubflttuiio , qn & quo iure inuenta fuerit. 

CAPVT PRIMVM. 

V p r a Vulgaris, 8i pupilia- 
ris materiam cicclaraui : arl 
prcfensExcmplaris fubltitu- 
tioiiis tracutum aggredior . 
Pro cuius hicilion intclli— 
genria cic piunbus clt qur- 
rendum, &plura funrdecla- 
randa.dilpuranda, rclblucn- 
di, &dccidenda. &primb, Qmdiiccxcmplarisinb- 
ftuu tio ? Scaindb , quarc i ta dicatur ? Tcrtio , q uan- 
do &quo mrc inucnta iir? Quat to.quibus vcrbis fiat? 
Qminrb.quutiiplcx lic?Scxtb,a quo hcri poilir? Scpti- 
mb.quibusficri p illit. 1 Octaito.qu.r rcquirancur, 
vtfiat? Nonb.cjuinam iiiu ciuscrlcctus? Dccimb& 
vlcimb, quando cxpirct ? Quibus omnibusrcfoluns, 
di(puratis,&dccilis, rcfoluta erit tota huius exeplaris 
fubititutionis materia . & idco dcucniedo ad pnmu , 
Qtnrrirur, quid iir cxcmpLtris iubltirutio?t& iecu 
ditm Imoli, Exemplaris fubitirattoeicfubititutio di- 
rccta,propterquamprouidcturci, qui non propter 
arcatc, fcd proptcr mcntis dcfcttu tcitari non potcih 
Vci fccundii Policum.clt tctramcntu, quod fic a parc- 
re pro libcris careribus ra fi&ionecauia furoris, aur 
(Iniilis morbi, fcu vitij. Vcl iccundum Couar. incap. 
Raiuiitius.$.t>. extta dc tcitam.dt teiumcruin, quod 
aparcntibus lit pro libchs minimcteitari valcntibus 
furoris «d limilis morbi caufa . vcl cll irutitutio qux- 
dainhxrcdisa parcntibus, filijs furioils & mcntcca- 
ptis fa&a. Lhumaniuus. C. eod.ii quis cnim mcnte 



captos habeatnlios,ncpotes,vcl deinceps,pcrmiluira 
cll ci lllis ita lublutucre, vt ii in furoredcceilerir.Ti- 
rius,pone, lit ci h.TTcs.l.ex fa£to.rT.cod. f qua rarione, 
Initit.de pupiL fubltit.Erlicct fupradictx diffinirio- 
ncs oppugnari poifinr.tamen nccirca eas rcmpus co- 
rcramus.cumcis pcrrranfeundumcir, casqucappcl- 
Unuis ponus dcicnprioncs,quam dirhnirioncs. 

i £t hrccxcmplansfubltitutioiudicitur,t&appel 
latur.quiaadcxcplumpupillarisinducta fuir, vrt-x- 
prcircdicicimpcrator ind. $.quararionc. qucmad- 
modum cnim pupillaris fuitinrroducta, quia cu pu- 
pillus tcitari no poliir.^quum viiiim ftiir.vt pater pro 
co tcftamcntum cbdcret, ita fiiit inrroducTa iurccxc- 
plans (ubitirutio. cum cnim riiriofus (ibi teframentu 
condcrencqucat.f itcm furioiLlnfrir.quibus non cic 
pcrmilLfaccre tcfia. equum fuit vifum,vt cius parcn- 
tcs pro ipio condercnr,d.$.qua ritionc.& hinc cft po- 
{rca.rpqucmadmodumpupillaris iubltitutio aduc- 
nientchhipubertatccxpirat. l.inpupillari.fT.eod.ita 
etiaro aduenicntcfilij lana mentc, hxccxpiratcxcm- 
plaris lubititu tio, d.$.qua rarionc, & cLl.cx facto. 
Quando, <St quo nircinucnra fuerit exemplaris 

3 itibAitutio?tCommunisopinioeft,fccundum Poli- 
tum,quod a Iuftiniano inucnta fucnr.vr probari vide 
turpcr tex.in I. hununitatis. Cdcimpub.&alqs (iib- 
flif. pondcrando ibi vcrbum, indulgcmus . vcru quu 
Jucdilccpratio eic nullius momenti , idco ita iicco 
pcdcpcnranleunrium puto. 

$ r m m a * r v m. 

1 Exemplaris fubslitutio,quibiis verbis fiat. 

2 Exemplaris fubfiitutio^quotkplex fit. 

3 Exemplaris tacita^an fub expreffa vnl^ari cotmeatar. 

4 Duo fpeculia circu idcm, quando concurrere poffint. 

5 Exfploris tacita,an fkb expreffa pupiUari contineatur. 

6 ix eplaris fkbflo, an ad cafits ttcn ex prcfjls perrigaiMr. 

T i CAP. 
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Xemplaris f fubflituciofit illis vcrbis, fi 
in furore, vclalio quouisraorbo, quo 
rcftari impcciiretur dccci!erir,ita vt &c fi 
non cxprinunnin tamcn4ntclliganiur, 
vt in dl.cx fa&o, probatur. 
ExcmpIaris-J-fubftitutio cft triplcx,cxprcfta,tacita: 
&t partim cxprelTa, partim racua. Exprclu cft , qtur cx 
vcrbisiplius tcftatoris, vclgencralibus, vclfpcciah- 
busfignificarur.Vcrbis fpedalibuseft.vccxempligra 
tia fi tcftaror dixcrit ,Si filius mctis in furorc decclfc- 
rit, Titius fitci harrcstvclfi filiusmcus infurorc, 
vclin quouisalio vitiofcu morbo, cura condcrcto 
fiamcntumimpcdicntc, dccclicrit, fubftituo ci Ti- 
lium, vt probatur in d.l.cx facio , & in d. I.humanita- 
tis, in d.$.qua rationcVerbis gcncralibus eil.vt cxcm 
pli gratia.fi patcr duos filios funolos habcat , cosquc 
inftnuat,aiq; inuiccm fubfiituat: nam lubrcciproca 
hacfubltituuonc ctiam cxcmplaris ad limilnudine 

CupilIatiscontinctur,quxcxcmplaris fubltitutio vcr 
isgcncraJibuscontinctur, &cxprella nunctipatur , 
Bart.num. i tS.Alcxan.lub num. 1 7. Ripa num. a.Iail 
& aiij comunitcr in 1. L11ch1s.rl.de vulc\&pupil.Imo- 
la in cRainu tius.cxtra de tcftam. 

Tacitacft,qu\c]iiidcm non lignifi.atur vcrbis, (cd 
t . ijs tantum tacitc, lcu pralumptiuc colligitur, vt 
cft illa,qua: ln cxprclla vulgari, Si in c> prcfla pnpilia- 
ri tontinctur. Veruraquindepr.Tdictis controucr- 
iia cftiniurc: idcoproveialurumrciumrclblutio- 
ne,deduobus qucrctidum cli. Primb,an fub exprcila 
uilgari.tauucxcmpl.uiscontincauir ;Secundb, an 
fub cspiclla pupiilari fimilucr taeita contincatur 
cxcmplatis. 

Circa primum rrcs funt opinioncs, f quaru prima 
cftGuiI.&Rayncriicxilhmantnini, quod indilhnctc 
fubcxprcila vul^.tn r.Kirj cs.cmpl.iris non continca- 
tur, qui moucntur duabuspofiflimtim rationibus. 

Primc),nam ii (ubcxprdla vulgariucuacxcmpla- 
rif cptincictur.fcqucrctui cafum aducriamq; fortu- 
nam cxpcdandjm cflc.ciim cxpcctarctur cucntus |f 
in mvntc rcltaruns pr.viumptiuccllct c.tlus furoris 6V 
dtmentu-. lcdcunlcqucnsdiccrc, cft abfurdumJ-in- 
tcr ftipul.intcmSi.laci .im. rf.de vcrb.obIig.crgn abliir 
dumclt ctiam aimccdcns.Vcrum huic r.uioni rclj^o- 
dctur, qubd maior propolitionon proccdir, quando 
cafusaducrl.iq; fortunarclpicit fauorabilcm proui- 
lioncm.piout cll in cafu noftro,quia tunc tnllis cuc- 
tus ft-mptTConlidciaridcbcr. l.gcnci alhcr.$.li homi- 
m Iilurcxft.de fidcicom.hbm.&Lplacct.flIdchbcr.& 
poflli. ncc vcracll conlidcratio laiunis in Lliairoga- 
tor.tt.de adopr.in r. col.diccntis vcram elle antcdi ua 
dc>Luaiioncm,qiundoagitur deprouidcdolibi, led 
non cniandoagitur dc prouidcndo altcri,prout cft 
incaiunoflro, in qtiongiturdcprouidcndoftirioio. 
Quia vcra cft,& prbctdn cti.im,qu3ndorelpicitaIte- 
nusprouiiiuncni , nain pupillaris lubllitutio pupilli 
ptouilioncm rcfpiat.cVquod pupillus in pupillari 
a.ra:cinoriatur,cil tiiliiscucnruscxpcdatio, cc tame 
fubexprclla rnmtfi cuttnctur tacita pupdiaris . Ergo 
ctimexemplarisad limilttudincm pupillarisfitintro 
ducta,coclcm modo lubexprella suigatiucua c\c- 



plarem contineri fatcndum eft. Nam rario, quareler 
prxiumit, qubd u tcflator cogitallct pupillum in pu- 
pillari moriturum, cundcm, quem vulgaritcr fublh- 
tuit,etiampupillaritcrfubftituiilct: miliutcquidcm 
in excmpLiri , li cogitallct fihu in furorc mornuru . li 
enim ralcm cafum cucnturum puuilcr, vriq-, tcftator 
proipcxillct, ldcoque habctur cx lcgis fupplctione 
pro cauto id, quod tcftaror fi dc eo cogitallct, ciuif- 
fct.arg.gl.in 1. tjIepadum.$.fi.fT!depad:. 

Secundb moucntur . Quia li fub cxprclTa vuigari 
tacitacjccmplaris contincrctur, liqucrctur qubdcir- 
caidcmduo concurrcrcntlpcciaba: namquod vul- 
garis cxprclla cont incat tacitain pupillarcm , cft vnu 
ipccialc qubd vcrb c tiam tacitam cs.emplarcm conti 
ncat, cltaltctum ipccialc. icdconl.-qucns diccrccft 
failuin .quiaduolpccialiaciicaidcm concurrcrcno 
pollunt.l.j. C.dcdor. promilL&l.cum poft.$.gcncr.C 
dc iurc dot.crgo fallum cft ctiam antcccdcm»& liccj 
itibcxprcllavulgari taci;.i LOtmcaturcxcmplaris. Vo- 
4 rum&huic ratioiii tclpoiidctur.tqubdduofpccia. 
lia rircft nicm concurrerc non pollunt.quando cxeo 
dcm fonteorigincm habct: fccus quandu exduobus 
fontibus origincm trahun: , prout clt in cafu noftro, 
quia vnura Ipccialccft proptcrxtatcm,c\: rationc^u 
ris 01 igi ticm habct : alterum vcro cft proptcr furore, 
&abcopri:icipium trahir, &icicofimulconcurrere 
putimu. !.i!;)gul.tria.tf li ccr.pct. Pratcteaincaiuno- 
ftroiflafpcciahanunquamconjurrcrcpoflunt, quia 
. doncc locum habct pupillans, ccllat cxcmpkris, arg. 
l.qui habct.ri.cictutcL ..4 

Sccunda cft opinio, qubd tacita cxcplaris cotinea- 
tur. li quidcm tanpore, quo wd^jm hchac, iam is, 
cui ficbat, crat mentc captus , lccus li tunc erat com- 
posmcntis.& luccc-fl Bactaoptnio, qiumfcquunrus 
Alcv.lal.c\ ali),incl.l.c.vfacfo, Bald.in Uiununiutis, 
num.(> t'.8t lbi eandera opinioncm tencnt Saly. & An 
gcC.dc nnpub.Cv abis iubft.Albc. nic tcnct in Rubr. 
Hidc vulg.pofl Oldra. qucm ipfc rcfcrt^Sr ab hacopi- 
nionc no difccdi 1 1 mo. in cRjinutius, cvtra de tcfla, 

Lt q.iud quando compos mcntis cT.it, fub vulgari 
ucua cxcmplaris non contiiicarur, moucnrur tam 
pc: primam rationcm (unra m prinu opinioncrcci« 
utam,cuioptimumcijtciin f uitrcipolum, qiumpcf 
lunc aliam rationcm. 

Excmplaus non potc-ftaprinripioficri Iiomiuiia- 
nx mcntis, crgo noa ctum potcft contutca in cxprcf 
Ij vulgari. ProbattircofnHicntu, qtiia oporret quod 
iubftitutiocontcntafir talts, quxapnncipio cxpirf- 
sc licri poctiillct.i.i.un huc lurcflicod. Vcrumhuic ra 
tiomretpondctur,qubdcxcmplarisa principio ficri 
potcft bomini fanc mcntis, dummodo tcmporc mor 
tis tcftatoi is rcpcriatur funolus , licur pupiiiaris ticri 
ctiam potcfl a principio cxtranco, dummodu tcm- 
porcmurtis rcpcriattir adoptatus, l.x.j. ii quiscxrra- 
ncuin.fr.codcm,& lbi Barto.in crcquifito.&Miccon- 
icqucntianon rcdc prob.ittn , ncque iliuddicirtcx. 
ind.Liam hociurcprput intucncicum liqucbic. 

Tcrtia rft opinio, qubd indiftinclc fub vulgari ex- 
prclia ucitacxcmpbtis contineatur, 8t ficqubdex- 
prcliavulgaris pubcri faciatrahamradcxcmpLircm 
tam fi is pollca furcre c^pcrit.quam li iam tunc, 
u cumfurcrct,hcbat.quamupiiuoncmtcncntRipa ia 
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d.l.exfaCto,num.77.Corn.in d.Liuimanitatis,riu.i£. 
Polit.in trachiubftic.in maccriacicmplaris,in quinto 
qu.rliroprmcip.ili, Zarinco.traci.num S.&Fcrnan. 
Vafq.m rra&dc fuccelLprogrcf. hb.i. $. 1 7. nutn.io. 
&6i.vbiaudcc diccK lianc opinioucm non minus 
rcccpcam.quam lic lupcrior Bar.opinio . 

Moucncur hac racionc. Excmplarisfubftitucioad 
«xcmplum piipiliarisfubllirutionishtic introdiiCta. 
d.J».quarationc.d.l.cxfaci:o,&d.Lhumatiiuris. & fta- 
tutuminpupilLiri proccditctiam tn cxcmplari , mli 
rcpcrutur lcgc oprclla didcrctia incroducra. tL$.qua 
rationc.crgo vti pnpiliaris tacita comprchcnditUI in- 
diiiinctclub cxprclia vulg.ui.d.l.i.un hociure.iraccia 
uod indilhnctc tacita cxcmplarisconcmcatur , con- 
tcndumcft. 

Comprobatur, icu corroboratur h.ic ratio.fub cx- 
prclTa. vul^ari tacita pupillans continctur cxdilpoli- 
tionclcgtsconiccturantis pri-fumpiam tcHaions vo 
luntatcm , nam lcx pr.tlumit tcllatorcm idcin dilpo- 
fuillc, li Hliuin 111 pupillari ,r tatc moriturum cogiuf- 
ict.qua- rario habet locum etiam refpcctu cxcmplaris 
fubftitutionis.quia upatcr iilium iana: mcntis,hirio- 
ium cuadcrccogiuller.vuque profpexilict,& idco ha 
bctur cx lcgis lupplccionc pro cauto irl , quod tcfta- 
tor, li dccocogitalicr, cauillcc, arg glofin l.talcpa- 
ikum. $.Hn. ft.dc pach tc pcr hanc rationcm egocum 
hacvltimiopmionc concurro. 

Circa fccundum & virimum, tan ftib pupillari cx- 
prcila ucuacotincatur cxcmpbris? Duo funt cx mcn 
tcBartoliconiidcrandi caius: Quorum primuscft, 
quando pupillaris lubftitutio cft facu cum tcmpons 
hmiunonc, vt puta li dichim lit, ii Hlius mcus 111 pu- 
pillaria;utcmoriatur. & in hoc ca(u conclucht Bar- 
tolus, ucicam cxcmplarcm lub ca non contincri , quc 
Alcx.& lal.lcquuimiriii d.l.cx facro, Bal.in d.l.huma- 
nitatis, Imolainc.R.unutius, m matenacxcmplaris, 
cxtia dc tcftam.&cftcommunis opuuo. 

Quimoucntur hac rationc. Tcmporc pupiUaris 
artatiscum pollir pupillaris iubftirutio locum habc- 
rc, cclfat cxcmplai is : poft vcro tcinpora pubcrrat is 
cxpirat omnis cilectus huius iubftituiionis,arg. Lfi 
ita quLs.fT.cod. uam proptcr taxacioncm temporis du 
ratvlqucad pubcrtatcm & non vltra , arg. Lquodh- 
dcicom midum. ri.de lcg.j. Igiturcumpoftpubcru- 
tcm ccllct omtus pupiliaris fubftuutionts crfcchis, 
iub ca non potcft ucita cxcmplariscontineri . 

VcrumPoluusin iractlublliunmatcriacxempla 
ris, in quimo quxlito principali , & Ktpa 111 rLLcx fa- 
Ho, nu.78.conuaiium tcncnt , cum quibus cgoper- 
tranlco, &moucorh>icratione. 
. Quaiidouatumcontincturxqucprincipalircr& 
non accclluric lub cxprcllo , &aliundc ori^incm tra- 
hituuncviciatocxprcllb, tacirum non vi t i a 1 11 r. 1. 1 i H- 
deiulliir. fLdclcgar.j. t\ l.j- $.). riiquib.mod.pign. vcl 
hvporh. foluitur.lcd taciucxcmplaris comprchenla 
lub cxprclLi pupillari .eque principalitcr, & non acccf 
fotic-lub cacontinctur, &aliunde origincm tralut: 
nam ipianon vcnitcx natura vcrborum.ncc ex fc- 
qjjeJa pupillaris cxprclsc, lcd cxintcrprcutionclegis 
conicccuianns mcntcm dcfuncb, cumrcfratrr liihlli 
rucns in vnum cafum, iubftirmiictin vtrunquc, li dc 
lllo cogitiulcr; crgo cxtinCta pupillari iubftitucionc 



pcr pubcrutisa.iucntum.non cxtinguitur.icd rcma- 
nct cxcmpl.iris fubftitutio.Prftcrcj llla vcrbadi m pu 
piluri artatc moriatur.fuctunt appoliu potius dcmo- 
ftratuic,quam uxatiuc.quod patctcllcvcrum,quu 
quadocxpnmtttir tcmpus.quodincftcx naturafub- 
fhcutioms, cunc liiud vidctur pocius cxprcilitmdc- 
monftratiue.quam taxatiuc, exquoomninoincilet, 
li cxprcilinn non fuillct.iftud probaturpcr nouu 
pcr lLd.<ScImo.ini.Gallus. ff.dc lib.&pofth. &tradit 
Ruin.in coni!j>7. num.a.in i.vuL Scd h.rc vcrba.li m 
pupillari xtatc dcccllcrn, liint cx natura ptipiilaris 
liihltitutionis,& licxprcllanon fuillcnt.onuunoincf 
lcnr.l. i.fT.cod. crgo luc \crba fucrunt poliu dcmon 
ftrariuc, cc non uxatiuc.igicur non uxant, ncqucli- 
mitatinfra hoctcmpus taciuin cxcmplarcm. & pro- 
prerea vti fi hunc caifum poft hoc tcmpus tcftator co- 
giullet, idcm diipofuitlct, idcocxlei>is iupplctionc 
pro cauto ccnlcri dcbct , arg. glof. 111 cj.l.calc pactum . 
$.hn. Nccobllac ratio fupraaddudh,q:u.icx hoc riin- 
d.imtiitoconftatdcrcfponiionc. Vcrum promaiori 
dcclarationc vidcas qua-fttoncm 1 ao.fuprain matc- 
na vulgans lubliicucionis dilputatam . 

Sccuniius cafus cft , quando fubftitutio fada eft fi- 
nctcmporislimicacionc, vtquiadixi , filio mco talis 
bcrcscfto,& ttinc exprcila pnpillaris cotiiincc raci- 
um cxcmplarcm , B.ir.Alcx Iaf&ali;commuiiitcrin 
d.Lcx facftv& ratio cft.quia ii liunc calum tcftacor co 
gitallccvttqucprofpcMllcr: &idcoquandonon potc 
rit m lioc caiu valcrc vc pupiliaris,valcbit vt exempla-. 
ris, arg.corum, qu.r dicunturin LCcntuno.fLcod. & 
inLGalius.S.).ftAiclib.&pofth. cft bcncvcrum, quod 
Pohtus in trachiublhtutionum, in matcria cxcmpla- 
ris,inquintoqu.riico, tcncchancfublhtutionccom- 
pcndiolam cdc,& non mcrcpupillarc, cum iinc tcm- 
pouslitmutioncfacrafucrir, aptacltcoinprchcndc. 
rc pliucs iublhtutioncs,& ldco pocius compcntlioia, 
(ub qiUctiam cxcmplaris cxprimitur, quam mcrc pu 
pillaris nuncupancLi cft , arg. noratorum pcr Docto- 
rts 111 d.LCcnturio , & Ripain d.l.cx f*£ka , num.78. 
tcnct hanc iubftittitioncni potius clic cxcmplarcm, 
quammercpupillarcm .&ratiocft,quiacum vcrba 
coucniantcxcmplari , &cum cxcmpl.it is lubcatiou- 
giora tcmpoia, pociusdiccudum cft, quodcontincat 
pupillarcm,quam cconcra, ikutdMbuu iuitincom- 
pcndiofa.d.l.Ccnturio,&hoc verumclledicas, qiun 
do talt tnodo iubftitutio mcnci capco, icu furioio fa- 
dta luit. Ec quod excmplaris contincat tacium pupil- 
larcin,tcncntBar.Alc\.&lmolaind.Lcxfacto, Imola 
in d.c.Rainutius,&BaJ.intLl humanitatis, num.64. 
£t ratio cft.quia ha*c verba, ii in furorc dcccllcnt, co- 
pcndiolaiunt,&inclcHniumioctitioiicm indudunc, 
& llc quicquid potcft pcrlouts, & tcmponbus conuc- 
nirc.arg.c.li patcr,de rcftamJib.c». 

Excmplansfublbtutio partim taciu, &partim cx- 
prclla clt , vt ii excmplt gratia tcftator dicit , li lilms 
mcusdcccllcriiin furorc, talis lit hxrcs . modocclla- 
uitfuror, lcd rcmanlitprodigus, vclftirdus, vcl mu- 
tus: vtiqucfubftiturioiftaadiftoscafus non cxprcf- 
(osporngitur, &liciftafubftirurioeft partim cxprcfl 
la , quia fpccificc f.ufta fuit furiol<>: cli criam parcini 
uciu,quia porrigiturccilantc furorcad alios caius 
noncxprcftos. Vcrumprorcioiutionc htnasrci.de 
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dnobtts cft quxrcndum: Prim6,an cxcmplaris prodi- 
go,furdo,& muto ficri poilir ? Sccundb, an fubltitu- 
tiocxcmplaris furiofofacta,adiftoscafus nonexprcf 
lbs porngarut ) 

De vcritatcpi imi qu.tfiti vidcbimus infra in fcpti- 
moquxliropnncipali. Circafccunrlum.Bar.md.l.cx 
C fa&o.t tcnctiihunexcmplarcm fubftitutioncmetia 
ad irtoscalus non exprdlosporrigi,qucmfequuntur 
Alcx. & laf. in d.L tx faCto , Bald. in ol humanitatis, 
Imola in c.Rainutius, cxtradc tcllam. & 1'olir.in rra- 
cfatu fubftir. in matcria cxcmplans, inquintoqux- 
flto principali. 

Moucnturhis rationibus,&primb: In fubftitutio- 
nibus ficri dtbctlargifllmainrcrprctatio.vthaberur 
pcr Docforcs poft glof. in d.l.Gallus . $. & quid li ran- 
tum . ff.dc lib. & pofth. & idco iicuri vulgaris facta in 
vnum cafum porrigirurad alium .d.$.&quid fi tan- 
tum,& l.iam hociurc.ff.codcm .& l.fin.C.dc inltir.& 
fttbftir.itactiamcadcm rationcdiccndumcft, qubd. 
excmplim f.icta in vnu cafum , ad alium porrigatur. 

Sccundo Bt \ltimo ahjs omiflis moucntur , quia 
prouilio tcflatotis tacra invnum calum, porrii^itur 
ad ahum , in qucm tcftaror vcrilimihrcr prouidiltct. 
idcm.li dc tali cafu co^uallct, rex.cft notabilis in l.Lu 
cius.$.Lucius, &ibi bar.&alij.ft.dchbcr.&polthum. 
Scdin cafu noftroti rcftatorcogitallct huncalium ca 
fum cticnturum in fihum fuum, vtquia dc funolb 
cuadercr mcntccaptns,vcl lurdus, vcl mutus, vcl pro- 
digus, vriquc vcriiimihtcr prouidillcr , prout lippis & 
tonforibus patcr. Ergo cxcmpbris lubftitutio in vno 
cafu facta,ad alios porrigitur ctiam non cxprdlos . 

SVMM^KIVM. 

I Qu* fit ratio , quod exemplaris fHbfiitutio per matrem 
fieri poffit. 

i Tilius cmancipatus, an patri mente capto exemplaritcr 
fubflituere pfffit . 

3 Ma:er,qndad jccn»ds vou :ranftui:, an filusprimi vi- 

ri exemplaritcr jubfiitucrepcffit. 

4 ExcmplarispcrtnjtrtmantcafjclafiliofuriQfo, anper 

tranfitum ad fecunda vcu irritetnr . 

5 Tater fecudo nubcnt,anpoj)ii excmplariter fubflituere. 

6 Tater cjr matcr vilcs perfone , an poffint filio furiofo 

txemplariter fubflituere.& num. j. 

8 Mate r an poffit exemplariter fubflituere filio in potefla 

te patris exiflenti . 

9 Subflitutusexemplarisdpatre, anprtferaUir fubfli:u 

to d matre in bonis paternis . & quid in bonis mater- 
nis,nu.\o. &(jutd in bonis atiunde qu*fitis, nu.u. 
12 Subflitutus ab auo , anprtferaturfubfiitutodmatre. 

C A P. IIL 

ay y ^u ra Xpcditus dc primo,fccundo,tcrtio,quar 
fel [^IT* to,&quinto quxlito, dcucnio adicx- 
S tum.quoddl, aquocxcplaris iitafubfti 

^J—^m j tut, ° 1 P 0 '^ ? & ^ c ' loC habcmus Ic- 
gcmcxprcllamind.l humanitaiis, qux 
hancfubftitutionis factioncm parcntibus vttiufquc 
fexusconccdit. Vcrum prorcfolutionc.&procom- 
plcmcnto huius fcxti quxiiti,&pro cognitioncnora- 
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tonim.&dicrorumcirca hanc marcriam per Docto- 
rcs , plura dubia rclbluenda vcniunt . 
i Primum quorum cft, f qux iit ratio,qiibd etia per 
matrcm cxcmplaris fubftitutio ficri poflit? &condu- 
i iuc proccdcndo cx mcntc Dociorum dicas, q» cxcm- 
plans fublhrtitio exhumanitatc inrroducra hiir,& 
iicexpictatc,& milcricordia.d.l.humanitatis . Scdin 
matnbusxquapictascllcvidcturcrgafilios, vtinpa» 
tribus.Lfuriofo.ft^dccurar.furio.itlcoarquampotcfta 
tcm fubftitucndi tam marrihus, quam patribuscon- 
ccdcrc iulrifliinum fuit . quz ratio ccllat in pupillari 
fubftitutioncquia in pupillo non conlidcratur hu« 
manitas iimphcitcr.quupatria potcftas rcquiritur 
in fublhrutionc pupillari.d.l. l.m pr in. & quia lllc cft 
luturahs dcfccfus m ptipillo, quiomnibus Contin- 
git.quod non crt in ftiriofo Scmcntc capto: & idco il- 
lapictas&mifcricordia, quar confidcraturinfurio. 
fb& mcntccapto, locum non habct, ncqucconlidc- 
ratur in pupillo : nam pupillans moribus tantum in- 
ducfafuit, quinonconfiho, lcdcaiu&paulatimin- 
ducuntur& pr.ilcribuntur, caq; pr.rfcnptio nonfe 
vhracxrcndir, quianotillimacfr iunsrcgula,tantum 
cllcprxfciptum , quantum pollcllum. Vndccumex 
non fcnpro, vclconfhtuto, fcd lurc tantum prxfcri- 
pto &confuctudinario dcfccndcrct ius,facultasq ; pa 
pillantcr lubifttucndi, non crtcur dicamus, quarc in 
patrc tantuni,vcl auo,vcl proauo patcrno, non ctiam 
in matrc.&rchquis alccndcntibus pcrhncam mater- 
nam ld ius vcrfirctur.cum no tantum raiionc, quim 
coniiictudinc, non lcgcconfulttilimclata, fcd paula- 
tim moribus,& vcluri iortc quadam ld ius lnduttum 
cllct, vt in d.I.monbus,probatur . ca autcm lors ceci- 
ditfupcralccndcntcs pc-r hncam patcrnam, nonau- 
tcm lupcr afccndcntcs pcr hncam marcrnam. at facul 
tascxcmplantcrlubititucndi, cum lcgc fcripra con- 
lultiirmiclatafucrit.vtd.l.humanitatis, comprdicn- 
dit non (olnm patrcm.lcdctiam matrcm,& afccden- 
tcs pcr vtranquclinc.im, quia in vtnfqucergahbcros 
par picras rcperitur. 
i Scciindumdubiumcrt.tanvtipatcrmcnte capto 
filio purdf fubllitucrc , itacttam ccontrapoflitmen- 
tc capto patn filiuscmandpatus cxemplaritcrfubfti- 
tuctc? Lt in hac qu.Tlhoncduxfuntopiniones:Qua- 
rum \ nacrt lafbnil in rUxx fjcfo, tcncntisfihum pof 
fepatri mcntc capto cxcmplantcr 1 ubrtirucrc, & mo» 
uciurcx pluribus. 

Pnmbpcrtcx.inl.his qui. fT dc mtor. & curaula. 
ab his. vbi probatur qubd filius dadus cff curator pa> 
tn furiofb,potius quam alius.Ergo pari ratione vide- 
tur qtibd HJins patrimentccapto fubrtiruerc poflit« 
tum arg.Lnam & li parcntibus.lT.dcinortiteftam. tum 
quiavalct atgumcntum decontracfibus ad vltimas 
volun;atcs.!.feruiimfilij.$.cum, qui.ffdclcgat.j. tum 
eiiam ,quia facilius quis admittitur ad tcftandum» 
quam ad contrahcndum: quod probatur,quia maior 
quatuordccimannis porclt teftari cham (1 haberet 
curatorcm, vt notatur in LAurclio.$.Caius.fl'dclibe- 
rat.lcga. & ramcn in adminiftrarioncintcr viuos non 
habcrpotcftatcm. 

Huic tcxtui ita induclorcfpondctur.diuerfam cfle 
rationcm intcnftam excmplarcm fublhrutioncm, Sc 
intcr adrniniftrationem bonorum intcr viuos:nam 
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in adminiftrarionc bonoru^neccflaria iUacura eft, vt 
hona conterucntur,um ad vtilitatcm ipfius merc ca- 
pti.quam ad vtihutcm filtj:nam cum patcr mcnte ca 
ptusnon poflitbona adminiftrare , fibi datur cura- 
tor>qui curam bonorum habeat. fi cnim curator non 
darctur, vriq; pcr patrem mcnte captu m dc fbcili bo- 
namfliparenrur.&idcocumdandus fircurator, lex 
permitritfiliumdandumcflc,cum nullus mdioreflc 
poflit ipfo filio.qux ratioccllitt in excmplari fubftitu- 
tionc, cu in ca nulla vidcatur fubcflc ncceflitas , quia 
eft in potcftare patris , an illam faccrc vdit : & (i non 
fiar, nonagiturdcaliquoinrcrcilcracntccapti, cum 
fubftitui debcant illi.qui vocati funt a lc^c. 

Sccund6&vltim6mouerur: Quia mfpolitumin 
vno ex correlatiuis, ccfctur ctiam in alio difpoiimm. 
Lfi.C.dcindicvidui.tollcn.fcdfilius&ptcrfuntcor- 
rdatiut : crgo difpofirum in patre, ctiam in filio di- 
ipofirura ccnlctur . igitur vri pater filio raentc capto 
cxcmpuritet fubftiruerc poteft , itactiam filius patri 
rnentc capto. Corroborarur,quia quod patri per filiu 
fiatexcmplaris fubftitutio, cft fauor ipfius patris : cr- 
gocum (imus in fauorabilioribus,devnocafuadaliu 
extcnfio ficri dcbcr.l.qui neq;.$.j.ff.de rcb. coru.Huic 
rationi rctpondctur tali pacto . Corrclatiuorum non 
cftcadcm virtus, quadoadcftdiucria ratio$.patitur , 
Inftit.de tniur.& quadoquid indccorum, & iniquum 
contra mentemlcgis rcfulurct : nara cumlcxlitius 
boni, &xqui.l.j.fT.dciuft.&iurc, idco tunc correlari- 
uorum noncft cadcm potcntia,&in fauorabiliori- 
busextenfionon permitritur. fcdincafunoftrocor- 
rdariuorumnondteadcm ratio: namexemplarisfit 
ijs.quiiefaristueri ncqueunt, &quorum vitxpen- 
ditantur, &hacrationcfuit introdu&a, quodcoftat 
eilc verura,quiaad pupillaris cxcmplum inucnta cft * 
quxpupiUaris,ideoficrijpoteft, quodeft commoda 
& vtilis filioJ.lt pupillus.fT.dc acquir.hxred. coimuo- 
dum autem filij in eo eft>qu6d per darionem fubftitu 
ripupiUaris, magisin rutoeritpupiliiviu, arg.tex.in 
$.iinautcmiu fbrmidolofus,iundto tcx.infincprinc 
Inftit. de pupil. qux ratio faltcm a comrauniter acci- 
dentibuscclut in patrc quiacunattcntoordincna- 
turz fereicrapcr fiiius fuperuuiat patri.Uulianus.fIli 
quis omtluotu.teftam. &l.odbui. fT.vndeliberi . viu 
patris no pcriclitatur,cum filius habeat priimra cui- 
iainab intcftato. $. j. Inftitur. de hxrcd. ab mrefta. & 
fic nuUus alius inlidiabitur vitx patris, cutn co dcfun 
cto fihusfibifuccedat. Prztercanon vigct unuhu- 
manitasfihjcrgapatrcra, quantaparriscrgafiUum: 
cum enim fiUus tcftamentum libi conderc no poflit , 
humanum > piumq; fuitundrr, poflcpatrcm profi» 
liocxempiarcm faccrc fubitimtionem ad hoc , vt ha- 
bcat fucccilbrera ex tcllamcnto. quxratiocellat in fi- 
Uocrga parxcro>cumnoniirineo unta humanius. 
amorenimplre dcfcendicquamafccndit, gloUn l.lu 
brri . C de rdtara. & ardcntior cft araor pat cnrum in 
hbcros, quamUbcrorum inparontes.&idco dl.hu- 
manitaiis,in parentibus loqucns, cisq; fortunasfilio- 
rum commirtcns, ad Ubcros crga parcntes extendi 
non dcbct, de quibus non multum fidendum eft . VI- 
tra haec non eft etiam neceilaria : nam ii filius pollct 
cxempiarcm (ubfticmioncm facere patri, cuentrcr, 
vtaut fdpfum fubiUtuerct , quod vltraquod cftin» 



conucnicns, non cft neceflarium,cumfineiplafub* 
ftitutione filiusab intcftato fucccdat: autaUosfccx- 
clufolubftituerct, quod abfurdius cflct. Etq>inde- 
corura , & iniquum contra fbrmam legis refulurcr: 
conftat cxeo.quiainiquum cft, filium habcrepotcfta 
tcm in patrcm.vt dicit tcx.in c.cum infcnor,dc maio. 
& obcd.& (ic cum conftct in cafu noftro diucrfam ra 
tioncmadcilc, noncft facicndadcparcntibusadfi- 
Uoscxtcnfio. 

Et cum fuperior Iaibnis opinio,nec legcnec ratio- 
ne probetur.cuicommodcreipodcri non poflir: ideo 
altera cft opinio fupcriori conrraria , iciliccr quod fi- 
Uuscmanciparusnon potcft cxcmplaritcr patri fu- 
riofo fubftirucrc. & hac opinioncm tcncn t Bar. Alcx. 
Imola, Ripa, Hicronymus Vcrius, Alciat.& ahj com- 
munitcr in d.Lex facto, Ravn.G ui 1.& Albcncin rcpe» 
tirioneRubricf.fTcod.Bal.Coraiius, Corn.Pau.de Ca 
ftro,Ang. Alcx.&Decin d.Lhumaniutis, Polit.in tra 
da.lubft.cxempL q.6. & Zaiius in tract.lubft.cxcmpl. 
num. j.& Vaiquius in tradLdcfucccfprogre(Iu,lib.i. 
§. 1 7 .nu.6 1. & hxc eft communis & rcccpu Scri bcn- 
rium (cnrcntia,aqtu nullusdi(crcpat,exccpto Iaibne> 
quiadita tcncndura ex pluribusrnoucntur. 

Prira6,quia rex.in d.l.humanintis , in cLLcx facto , 
& in d.f.qua rarione, loquunrur in fubftirutionc cxc- 
plari.qux fit Uberis a parcntibus: ergo de parcntibus 
ad hbcros extenlio ficri non dcbet, arg.Ui vcro . $.de 
viro. fT.ibLmar. Srringirur hoc fundamcnmm : na pcr 
modum diipcniarionis parenribus coccfTum cft pre» 
hbcris tcftari contra iuris rcgulas & prxcepta , iuxta 
Lcaputorias. fT.de hxred.inihr. & Lcaputorias. Cde 
teftam. miUt. modofic: lexcorreccorianoncxtcndi- 
tu r criam cx maioriute rationis, authquas acTioncs , 
& ibi Bar.& omncs.C.dcucro(an.ecclcf glof. in l.um 
is,in $.).fT.dc donar. Barr. in l.prxcipimus.$.fin. pcr il- 
lum rcx. C.dcappcLBarr.&omncsinl.ficonftantc.iT. 
fol.mat.crgo dJJiumaniuris, loqucns inparcntibus, 
non cxtcnditur ad Iibcros . & fi dixeris>dXhurnanita- 
ris.no clleiuris communis corrcctoriam.cum expref- 
fcaliquodius.aliamq; legem non corrigat: fcdefle 
exorbiuntcm a rcgnhs iuris communis, & iic i rcgu- 
Us d J.capurorias , & idco cxtcfioncm permittcndam 
cx idcntiutc rationis , Roman. in authcn. iimiUtcr. 
Cad lcg.Faldd. 

Rcfppndeo, concedendo d.l.humanintis , non iu- 
ris communis corrccToriam , fcd a rcguUs iuris cora- 
munis cxorbirantcm eflc, ncgando umcn in cafu no- 
ftrocandemadeflcrarioncm: cura, vt fupta dicrum 
fuir,diucria ratioconlidcrettir:& ideo fuccedircom- 
munis conduiio, quod in cxorbitantibusarcgulisiu 
riscommunis,noncftUauextenlio, fcd dcbctficri 
ftnCt.iintcrprcutio.Luis iingularc, & L quod vcro ca 
rra.fr. delcgibniiiliralia lcx,quxextendat.cconftitu 
tionera, &ibigiofnotab.deregula.in 6. imbfi ratio 
non fit lcnpta in lege expreisc, in cxorbiranribus cru 
cxidentiurerationis dcvnocaiuadalium, & devna 
perionaad altcram pcr(bnam nnn fircxrcnlio,vrpro- 
barurind.$.dcviro, &ibiBart.Pau.dcCaftro, &alij 
DocT.communitcr. & lidcnu6dixcris.d.$.deviro,lo- 
aim nohabereincorrdariuis, prournosloquimur: 
cumdifpofitio loquensinvnocxcorrelariuis, ctiam 
(iiitcorrccroha iutiscomunis.Locumctiam in aho 

habcat. 



D.Alexandri 

habcat! fin.in princ. vbi Barr.& omnes. Cdc inditfra 
vidui.tollen.l.) &ibi Bar.C.dcciiprdL'lib.i i.Rdpon 
dcoduobus modis: primo, quialcxcorrccftoria, vci 
pcrnahsdilponcns fupcrvnocxcorrclariuis, exrcndi- 
tur ad altcrum , quando fumus circa illum adhim in- 
diuiduum,fupcrquodifpo:iirur: cxemplum,ii prohi 
btturfchobribusauditus.inrclligitureriam prohibt 
t.i Ductoris lcdtio,& cconrra : codcm modo.li prohi- 
bctur aliquis ciuis vcnderc forcnli , intclligitur ctiam 
prohibitmforeniiscmcrcaciuc,quiadt vnus acitis 
indiuiduus,inquopn>hibirio vnius corrdatiui quo- 
dammodonecdlarioinHiur in alterum:&idrircocu 
miftcriodixirloanncsdc Ugiuno.quem rcfcrr,&fc- 
quitur Panormiianus In prncrmio Dccrcralium, in 
4.C0I. & i bi ctiam D.Fclvnus ia prim.i , quod difpoli- 
tiofjdadeicholaribus, trahiturad Dodtorcs lcqcn- 
tcs, ranqtiamdicanturcorrcl.itiui, &econtra, irade- 
mum fi iit circa vnum acrum indiuiduum , qtiia tunc 
daturnaturacorrclatiui . &in iftisterininisioqtiirur 
tex.ind.l fin.vbi rcprobaravidtiitatcin faminis.licct 
lcx fit comc"toria,inrclhgirurctiamrcprobatain ma 
fmlis: namintctiolcgislatoriscrat pcrmittcrequod 
gcncralirer mulicres pollcnt nubcrc.non autcmco- 
gcrentur perlcucrarc in viduuatcfed non poteft pcr- 
mitti libcrcmtihcribus, vrnubant, nili pcrmittarur 
maicuhs,vt cas accipiant in vxores : & idco u tolhtur 
viduicasin muhcrilnis>rolliruretiamin malculis,& 
itapropricconiidcrar Bar.in d.I.h. dum colligit.quod 
dilpolitum m vnocx u>rrdariuis,inrelhi;iturdilpoli- 
tum in alio,& ad hancinielligcntiam rcducururom- 
nesdcciiioncs, quxin matena corrdatiuoruui alle- 
ganrar, & maxime rcx.& quod ibi dccidi t Bar.in d.l. j. 
Cdc cuprcftilib. 1 1 .vbi ii cgo fum prahibitus ribi vc- 
dcrc, ru criam cs prohibitus cmcrc fub cadcm rxma , 
quiatcnduntcircaidcm indiuiduum. fcdinhts, qux 
dc k-lii.it corrcIariua,vt patcr & rilius, non clt dicen- 
dum.quod dilpofitum in vno cxtcndatur ad altcrum 
cotra communcs rcgulos exrra illud indiuiduum, fii- 
pcrqtio fit Ipcculis difpofitioincccftlicitacoueriio, 
vnum proruoitum eft vcrfus altcrum aliquid faccrc , 
crgoctiam&ccontra, vnus potcitaliquidfaccrepro 
altero,ergo ctiam & ccontra: & iftud probarurcx plti 
ribus,& primopcr tcx.mLi.fi.dc miur.vbi iniuria fa- 
oa vxori.ccnfetur facta marito: & tamcn econtra.in- 
iuria fac2a manto, non cenictur t.ut.i vxori. Sccundo 
probaturpcrtex. inl.j. Cdc .-ulult. vbi licet marirus 
pofiitaccufare vxotcm dcadulrcrio: tamen econtra 
vxor non porcftaccuurcmanrum.Terti6probarur : 
quia hcct marirus poffit fidciubcrcpro vxorc , tamen 
ccontra vxor non potcftfidciubcrc pro marito. rcr. 
cftin Lj.& j.vbi Bal.Cncvxorpromariro.Quart6c6 
probarur, qmatruritus nobihs vxoreignobilem 110- 
bihtat.l.furminx. rT.deSicnat. &tamcn ccontra mai 1- 
tusigDobiiisnonobilitatui cxvxorcnohili , dcclarac 
Bar.in l.lin.C.dc vcrbligiufic. Qtrinr6&vlrim6, alijs 
omiflis.Comprobatun quia marinis habcr filios in po 
tcftatc , & tamen ccontra vxor non habcr criam mor- 
ruo marito.finatcr, lnftit.de cxhcrcd.lib.Quibus fta- 
tibus fcquitur, quod licct paicr & fihus lintcorrcLiti- 
ui : tamcn difpoiirum in vno, noncxtcndinirad alre» 
rum conrra comuncs^cgiilas cxtraiflud indiuiduu, 
fiipcr q.10 ri t lpccubs diipoiitio , iu parcx porcfi filio 
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mcnrecapto cxemplariter fiibftinierc, quod eft con- 
tra rcgulas comunes: crgo cx natura corrdatiifl ccon 
tra non fcquitur, quod nlius patri mente capto cxcm- 
plaritcr fubftitucrepoflit.quiavnumporeft ftarcfinc 
altcro,&lic ccflat fundamcnrum corrdatiui, quod 
(vtfupradixil confidcrarur circa ipfum indiuiduu, 
fuperquocft fa&adifpofitio, &iiccirca illud tatum, 
quod pater filio ment c capro cxcmplarircr fubftitue- 
rcpotdl. Sccundo modo&vlrimordp6dcnir,qu6c| 
corrcbtiuorum eadcm cft natura, quandocadeadeft 
raticsfccus li ditierfa : quia tunc difpofitum in vno,in 
altero di Ipol i t ti m non cenfctur.$.parinir, lnftit.de in- 
iur.fcciincafu noltrointer patrcm& fihum diucria 
conlidcraturratio, vtdeducam : crgo diuerlaetiam 
difpolitiointcriploscllcdcbcr. Dcduco minorcm, 
cxcmplarisintroductafuitad prouidcndum ijs, qui 
cum mcntccapri&fiirioli (inr,tcltarinon ;> >llunt:& 
idcocum fihus mcntecaptus tcltari non poflit, cquu, 
humanumq; fuit uncirt-.patrcmpollcfiliomcnreca 
procxcmplaritcr fubftirncrcqua- fublrirurio exem- 
plarisfilijtdtamcntiimdiatur, &fublhrutus fibi& 
non patri fucccdit: cxpcdit cnim h.rrcdem habcrc. 
l.vcl neg.irc . ftiquemad.tcftam.apcr. & ideo eriam ex- 

Crdic adclle cxcmplarcm fubftiturioncm , & inhoc 
tim.mitjspatrisconliftir, qu.r humaniras nonadcft 
infihoerqaprrcm, cumfifilius patri mentc capto 
liibititucrcpollct.cx hocvaria abfurdaconcra lcgi« 
mcntcm, & conrra commune parcntumvotum re- 
fiiltarcnt.acetiamconrra humanitatem & pietatetn, 
nam nccellccHcf, qimdfiliusaurfdpfuminftitucrer, 
qtiodcftabftirdum, indignum,&contramcntcm le- 
gis.l.j.ffidc ijs, quar pro non fcript.habcn.aut lc cxclu- 
l6cxrrancosinftitucrcr,quodcftiniquum, &impiu, 
& conrra commune vorum parcntum, arg.Lgcnc- 
ralitcr . Cde inftir.& fubftir. cxpcdir cnim potius bo- 
nainfamiliaconlcruari,&illa dircc^e irc ad filios, 
quiim ad extraneos, |H.rquos honor familix noncon 
ki natur.Prctcrea li parcr habcrer plurcs libcros,qui- 
libcrproco u l .ti 1 pollot.quod cllctahliirdum, quia 
lic vntis polIcrdilp<>nrreconrranumcius,quod alter 
dilpofmt, adto qu6d cx hac diuerlirare maxima inter 
eosdilcordiaorircrurconrravoluntatem parnsli Qf 
nus cllet,& contra publicam vtilirarem: ac criam con 
tra formam lcgis, cum iftcpater menrccaprus cu pla 
ribus dcccdercr reftamcnris quod non admirrirur.ni 
fi in milite. I.qtixrcbamr . ftidcmilir. tcftam. &fic vi- 
dcs cx prcdicris,qti6d li filius jurri mentecapro cxcm 
pbritcrfubftitucrc poller rclulrarct cx hoc variaab- 
ibrda,impia,& contra humanitatem.aclegis difpofi- 
rionem , quod eftconira rationem introducriuam,& 
finalem cxcmplaris fubftirurionis: & ideodifpofirum 
inparrcnoncftadfiliumexrcndendum. . r*i 

Secundomouenrur & vlnmo, ahjs omifTu: quia 
quod nullusalrcri rclrarerur, idgeneralitcrlcgcvctc* 
ri inducitum cft^{.Lcapratorixs. ftidc hxrenLinftit. ne- 
que in libcris crga parcres id immuratum repcritur , 
crgo quod non mutatur, necftare prohibcri dcbcr, 
contra rcgulam L fandmus.Cde reftam.erubdcimui 
cnimfinclcge loqui-l.illam . CdccoUac &ideocum 
nullalege repcriamr difpolirum , filium parrifurio- 
roporicexemplariterfubftirucre, idneque nosdice- 
re debcmus . Etcum fuperiora rundamenta in iu- 

rc 
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re fubftftant, idco cgo cum iuc coihmuni opmio- 
nc pcrtranfco. .noifmiiVii-! *>qb*) 

j Tcrcium dubium eft , f an mater, qu.r traniiuit ad 
fccunda voca pollit cxcmplariicr Hibftttuerc (ilijs pri- 
mi vih? Inhacquxlboncdua' funt principalesDo- 
&orumopinioacs: Quarum prinucft aftirmatiua, 
labcetquod matcrnon obluntequod ad lecundas 
tranliuchtnuptus, poliitfihjs pnmi vtri cxemplaii- 
tcr fublhtucrc, & lune opimoncm tencnc ImoLi, K> 
pa, & Hicronymus Vcrius tncLLcx facto, Imola m 
cRai nutius, m matcria cxcmpl-iris.de tcltam.Bal.Sa- 
lyc& Cot n.in d.Lhumaniucts , & Fcrnand. Valqums 
in crad.de luccclLprogrellib.2..§. i -.num.^.cii icq. 

Moucnrurifti cxpluribus, &phm6pcrcex.indl 
humanitatis,cumlic induccndo.lcx gcncralitcrlo- 
qucns, gcncralitcrintclhgidcbet.Ldcprctio. rf.de pu 
blicinrcm ac^o.&l.j.^.gcncralitcr.rTdclcg.pr.xftatx. 
fcd d.Lhiurunitatis, gcncrahtcr loqui tur, adeo quod 
non diftinguit, an matcr ad iccunda tran/iucric voca, 
nccne: crgogencrahccrcft tntclligcnda, uminma- 
tre, quxadlt-cundavounontranliuit: quaminma- 
t rc,qux iccundo nupfit.l Iuic lcgi ita inducbv rclpon- 
dctur, quod bcec lcx gencrahcejr loqucns gencrahcer 
intclligi dcbcac : umen non cft abfurdum , quod pcr 
racioncs aharum lcgum dcclarecur. Lnon cft nouum. 
ft.de lcg. fcd nos habcmus quod mater priuacur admi 
niftrationc bonorum filij : &ratiocft, quia plcrunqi 
proptcr noiium maricum non lolum rcs filiorum,tcd 
ctiam vitam abdicuut , adeo quod iftx focmtnx non 
habcnt humaruutcm.&latconlidcratquod cucoirc 
pollct : lcd m cxcmplari fubfticutione humanitas rc. 
quintur, &ctiam polleteucnirc, quodpcream inli- 
diarctur virx pupilli proptcr inhutnanicaccm , quam 
muhcrcs ifta: habcnt crga fihos : crgo non mirutn, 1 1 
ifti multcri nrohibctur pcr rattoncs aliarum lcgum 
iicn cxcmplarts (ubfticucio. 

Sccundo moucncur : Quia ii maccr pcticrit tutorc 
ftlioantctranlirumadlccundavou, non phuabitux 
fucccrtionc, qux mauis fauorem conccrnicLfcianc. 
Cde lcg.lixrcd.crgo mulco minus priuabicur faculta 
tc ccftandi pro filio,qux fiiij rauorcm coccrnit. Huic 
rationi relpondcc IaL quodm propoiito non poteft 
£eri diftcretia, an macer pchcrit tutorcm.vel nc,quia 
exemplaris ficri non poccft.nifi puberi, lecundii com 
muneinlcncenttam: fcd poftquam pupillus ctTc&us 
cft pubes , mater no priuacur luccertionccciam qnod 
non pccietic curorem. Lmacrcs . Cad Tcrtul. Vcrum 
Pohtus trufTaturdc hac laiirefponlionc , quu marcr 
ctiam tihjs impuberibus exemplartier fubftituercpo 
tcft,fccundum Bart. Prxterca uon cft vcra hxc Iaf. rc- 
lpviio, Jccundum Hicronymum Verium.quia matcr 
prtuacur ctiam futccftionc rtlij funofi , li curacorcm 
non pcticric , cum in hoc cafu cadem ratio locum lu- 
bcar,qubdquando non petijc cucorcro, & fadc tacin 
1. - . i. 1 1 matcr, in veriicqutd fi fuhotb.rtad Tcrtul.& 
nou cft mitum, fi matcr non priuatur fucccftione fili j 
ianx mcntis, li pubcs mohatur , bcct ccmpore pupil- 
lahsaucis cucorcmnonpchcht: qutaco cempore, 
quo clchquit, dcbet puniri, non in alio, vt notatur in 
Lfciant. C.dclegichxrcd. quu moraxtatccontrada 
fupcruenicnccdiuerUxutc, purgatur. LTitia. $.vfu- 
ras . rl.de Icg. i . Itcm quia fupctucmcntc pubcrucc fi» 



liuspotcft tcft.ih,&nontcftando, tacitc videcucrc* 
hnqucrcmarri lua\l.i.ftidciurccodidLniiuiruiu cr<- 
gu ii non rcpellitur,quia vcnit cx taciu voluncate lih j, 
qux rattoncs ccllitn t tn hiio furiofo : quia cum li c fu- 
riofus, lcmpcr nutcr dcimquir, ii curatorcm norj 
pcut,& cum non pofttc tcftai i, non vidccur tacite hx 
rcdicaccm luam rchnqucrc mach fu;:& ideo cum cd 
lent racioncs,ccftarcdcbcxcciamdilpolicio,arg.l.na- 
turahccr.$.nihilcommunc rLdcacqutr.poili& ccum 
ccftante,extradcappcL Vndccum lupradiculaibnis 
refponiionon fublilut, idco hoc alio modo rcmoue- 
ri poccft: maccr ii ance cranlicum ad (ccuda vou nou 

tjcttcni cucorem,priuacur fuccc(Tione.Lomncm.Cdc 
cgir.hxred.& hcet ipia macer cllcc tutrix : umc poft- 
quam lccundascontraxcrunuphas, rcmoucturatur 
tela, propccr lufpicionem,& proprcr inhumanicaccm 
ipiius rauuis , qux non cft funCUofhdo maccrno , & 
picucc nacuralLl.lcx qux tutorcs . Cdc adminift.cut. 
quxratiolocum habct ctiam in cxcmplari fubftitu- 
ttonc: quiacum ivutcr lc-cundoscontraxcritnuphas, 
inhumaniuccm erga filios dcmonftrauit: & pollcc ct- 
fcqubd pcr lftam lubfticucioncm iniidtatctur vitx ip 
liuspuptlh. polletcnim vtiricumfublticucrc,vcialios 
h^rcdcs, qut commuoicaroconlilio iniidiarcntur vi- 
tx iplius furiolt : crgo vci propccr iftam fufpicioncm , 
& inhumaniratcm matcr a cutda priuatur , iu ctiam 

Ehuaridcbctafaculutc cxcmplaritcr lubfticucdi fi- 
ofurioib.&lic tantum abcft, vc ifta ratio probet 
hancopinionem, vtpohushocmodo coniidcrando 
in contrahum rctorqucacur. 

Tertibmoucncun Quupaterrunfeundo adfccu- 
das nuptias,non phuacurfaculcatccxcmplaritcr iubr 
ihtuendi filio ruriofo , Ang.Alcx.Arct.Rjpa,Cuman. 
& Iaf in d.Lcx fa&o, OaL& Salycin dJ.humatuu(is , 
& cftcommums opinio . ergo ncquc ctum maccr ad 
iccundasconuolando nupuas,tah facultaceexcmpla. 
riccr lubfticucndi priuari dcbct.contcqucnua proba. 
rur, quia pena iccundo nubentiu eft communis, Um 
pacri, quam macri , glof & Bartdn Lf<rmin.v.C.dc lc- 
cumLnupt. Huic radoni rcfpondctur, quod poena fe» 
cundonubcnuum commtimscilcdicitur umpaui, 
quam matri,quando cadcm rauo miliut in vtroquc: 
iccus li diuetu,proutcfttnca(u nolbo, nam in pacrc 
maior cftconluncu : iceni in patrc non mihcac rario» 
quod debcat abdicare perfonas & bona fiborum in 
noucrcam,&idco cft,qubd per traniicumadfccunda 
vou non priuatur admtnfhacionc bonorum ttli) . 
l.gcncrahccr, in vcr. ncgocia . C dc tccund. nupc. fcd 
benematcr, auth. (aaamcntum. Cquando muhcr 
tutc orricfung. & idco cumdiucru in cafu iftocon- 
ftderetur ratto , non tcnct confcqucncia , & argu- 
menrumcorruic. 

Quartb &vlcim6alijsomiftis mouennir: Qttia li- 
ccccxachtaliquo racbt iic iniuria rilio, fcu matcr, pu- 
upcruanlitum ad lccunda voca, rcddatur fulpccu : 

fxsr hoc non prohibcrur fieri achts in fauorcm fili):& 
linc cft,quod licct pcr exhxredationcm fiat filio iniu, 
ru.l.cumquidam.C.dclcg.proptcrca tamcn non prt- 
uatur paccr faculncc (ublhcucndipupillariccr . $.non 
folum,Inftit.dc pupil.fubftit.Lj.)i.h. n.cod. & htnccft, 
quoil tutor, qui non facit inucnuhum , vcl non (ah(- 
ilat,rcddicur fu(pcCtus,&non poccft adiruniftrarc: & 

umen 
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tamen porcfl faccre.qurconcernunt filij fauorcm, 
Bart.inl.ttnorqui rcpcrtorium.ft*dcadminift.tut. & 
l.qniduos. ft.de rcb.dtib. fcdcxcmplaris fubflirutio 
filt) fauorcm rcfpicit.l.cxtribiu.C.dcinofttcftam.cr- 
gn matcr tranfcundo ad fccunda vota , licct rcddarur 
fufpctra.&filioiniuriam faciar.illi tamen cxcmplari- 
tcrfubftitucrcnon prohibctur. Ccterum&huicra- 
tionircfpondctur,qu6d non prohibcturactus (icri 
in filij fauorcm.licct cx adtu aliquo facla lit miuria fi- 
lio.fcu prr illum atSu matcr fufpecfa rcddatur.quan- 
dopcrillum acrum incoroinodum&damiunn filio 
proptcrmalitiam iliHis.qniactum explicat , cucnire 
potcft: nam tucac~tusfieri ctiamin filij fauorcm pro- 
hibctur, ncfcqtiaturablurdum.qiiodea, qunnrilij 
fauorcm funtintroducta, inodnim rctorqucantur, 
contral.gcneralitcr.$.fin.C.defcctind. nupt. icdpcr 
irtum acium fjuorabilc, & (ic pcr irtam cxemplarcm 
fubftirurioncin a matrefacram porcft damnum, & 
incommodum filio furiofo cucnirc proprer matris 
malitiam, qua: fufpcctiflima propter tranii tum ad lc- 
cunda vota.rcddita fuir.d.l.lcx, qua? tutorcs.nam ma- 
terpoflet victricum fubflitucre,vcl alios,quicommu- 
nicatoconfiliovitf pupiUiinlidiaretun crgoaclus rie 
ri in filij fauorc pcr matrc in cafu noilro prohibctur . 

Cumq-, (upcnoropinio, neclcgc, nccrationcpro- 
betur,ctii commode rcfpondcri non poflTit: ideo alre- 
raeflopinio fupcriori contraiia, quam tencnrBarr. 
Ang.Raph.Aret.& laf.in d.l.cx facto.Aret.&Coraf in 
d.l.humanitatis.Polit.intracl.fublUt.inmatcriacxc- 
plarisfubftitutionis.in terriodubiofcxtiquarfiriprin 
cipalis.&Zalius ineodcm tracf.iiiprinc. & ha-c cft 
communis & rcccpta Scribcntium lentcnria , & mo- 
ucnturifticxplunbus. • 

Primo cxcmplaris fubfli tu t io inrrodudta eft cx hu 
manitate dl.humanitaris. fcd ifta humanitasceflat in 
matre, quarad fecundas conuol.iuitnuptias.d l.lcx, 
quc t u tores.C.de adm i n ifutu t.ci go ctiam in cafu i fto 
ccllarexemplansliibflituno. Huicrationi rcfpondc- 
tur, quod licet proptcr tranlirum ad (cainda vota ina 
tcr inhiimanaappcllcrur , & probarur in princ.Aurh. 
de non cligcn.fc.-cun. nub. tamui quadocxcmplarcm 
fubftitunoncm filio fut iofo faci t, non cft inhumana , 
cumagatiliud, quodfilijfauoremconcemir, protit 
cftexempUrisfubftiratio. d l.ex tribus. Prrrerealcx 
non fc fundarin humanitatc parcntis cxcmplarc fub- 
ftitutionem facicntis, icd in humaniratc, quam crga 
mifcros patrcs habcntcs filios pcrpctuo morbo labo- 
rantcs,&ergaipfos filiost.ili morbo laboranrcs Im- 
pcrator habet . Primumpatct ind.l.hnmanitatis, in 
prin.vbiair, humaniratis intuitu parcnribusindulge 
mus.crgohumanitatisintuiru, quam nos habcmus 
crgaparcntcs. Sccundutn probatur inl.Impcrialis.C. 
denupr. inprin.vbi Inipcrator humanumlcfcmpcr 
forcaitcr^amifcros.Liccr crgoccllct humanitas ma 
tris crga filios, humanitas tamcn Iinpcratoris crga 
mntrcm,noncclIabircrgaipfos filios,quod fufticiet, 
arg.$.afnniraris, Inftir.drnupf. 

Secundo&vltimo.alijs omiflis.motientur arg.fcx. 
jn 1. j. Cvbi pupil. cdttc. dcbct , & arg.rrx.aiirh.iacra- 
mcntum.Cquandu nuilict tut.ofric.fting. Vcrum his 
JLrefpondetur: &primonon obflat d.i.j. Nam ibi.vt 
aittcx cumglof prohibcuir cducaiip filiorum apucl 
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matrem fccundo nubentem.ne cius vita pericutetur: 
fcdpcrfubflitutioncm,dequaloquimur,non pericli- 
tabitur vita filij, immo magis in tutoeri Kquia fi fub- 
ftiruuntur firatrcs, maternon vocabiraracilucccflio- 
ncm filij,qu.T ahas vocarctun crgo pcr lunc ftiblbru» 
tionem matcr minusinlidiabitur vitefihj, quamufa 
da non cllcc fubftitutio . Sccund6 non obltat cLauth. 
facramcnrum, vbi mulicrfccundonubcnsrutelapri» 
uatun quiaillud tft.nc filij patr imoniura pcrcat.pro- 
nt habctur in dllex, qux tutorcs . qux ratio ceflatin. 
quxflionc noftra.Pretcrca quantum ad tertninos no. 
ft rosargumcntum non tcnct, quiapatri fufpcdtodc- 
nc^atur cura in vita filij . I.ii cum dorcm .$.coautcm 
temporc . ff.ioluto mat i im. Lfin. C. dc fcntcn. paiE & 
tamen non priuatur poteftatc fubftttucndi pupilbw 
ritcr , fccundum Alcx. & communitcr aJios in 1. 1. ia 
6.q.7.requifiti . 

Ex prxdictis lgitur patcr , vtranqueopinionem di- 
fputando dcfcndi pollc : cgo vcro a priori opinione 
nonrcccdo,qu.T opinionon minus communiscft, 

(>rout Fcrnan.Valquius in tradt.de Iticcclllprogrcllu ,' 
Ib.x.f 17. nuin. 14.. cuin iVq.attcftatur: & moucor 
hacrationc. Matcrcxempl.intrr fubftituere potcft, 
cLl.cx facto, & dlhumaniraris, & quoad maircs hxc 
cftcommunislex: crgo matcrproptcr tranlirumad 
fccundas nuptias facultatc cxcmplariter fubflitucndi 
priuari nondcbct. Proboconfcquentiaraexduabus 
rat ionibus, & primo,quia cautum lcge no rcperitur , 
quod proptcr tranfitum ad lccunda vota matcr facul- 
tat e cxcplariter fubflirucndi priuctunergo neque nos 
diccrcdcbcmus, cum in matcna fecudarum nuptia- 
iiimindiipofitionibuspriuariuiscontramarrcquod 
cxprciic Icgc non dctcrminatur,no lit condudcndu » 
prout cxprctic ita dicit tcxtus in fcurn igitur, in verC 
neqitaquam igitur,in Auth.dc non elig.fecunjiuben. 
Sccundo, qtua li matcr facultatccxemplariterfubfti- 
tucndi priu ir«ur,& hoccflct in pcnam fccundarum 
nupriarum ! vnquc matcr dcduceretur ad necciuratc 
unaram,& noftrorum temporum indignam, vtrac- 
tu callarum nuptiarum,Iicet fcctindx nnr,ab his qui- 
dcm abltincrct, & dcfccndcrct ad quafda intcrdicfcu 
pcrmiflioncs, & forlan ctiam ad fcruomm corruptio 
nes:&cii forfan & iuucnis hoc non potiatur, nccpof- 
fit contra fauorcm natunc reliftere, torauerctur pro- 
prcr tranlitumadlcciidas nuptias, &ei lcgescocsin- 
tcrdiccrctun fcd confequcnsdicereeft ablurdu.quia 
mater non cft deduccda ad ncccflitatc amaram, &»c 
ad intcrdicfas pctcmptiones, & noeft torqu5da,&ei 
leges c6es non Jimt interdiccncLe.d.$ .cum igitur,& $• 
Jinautcm non valucrif, in Auth.dc n6clig.(ccun.nub. 
crgo falfum cft ctiam antcccdcns,& ficdiccre, q> ma- 
rcr proptcr rranfirum ad fccunda vora facultatecxem 
plaritcT liibftirucdi priuctur. Et ii dixeris,qu6d marer 
proptcr tralitum ad lccundas nuptias rcdditur fufpc- 
cnflima, cu plcrunq; nouo marito no lolu res filioru, 
Jcd ct vira abdicac, prout tex.in d.Llcx, quartutores» 
dicit: idco proptcr ifta iufpitionc honcftum viderur, 
&rationabilcel(c, q,matcrhac facultatc excmplari- 
ter fubflttucndi pnuctur. Rcfpondeodemonftrando 
fufpitionem iftam , in qua Dotifores ftindamentu fa- 
ciunt,non clle in conlidcratione : nam aut adefl filius 
furiojijaut fratcn & idco fi adcft filius ipic cxemplari- 
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fcTTubftiracnduscfciinonadlir, fratcrvriqucfubfti- 
tucndus cft a matK , quo cafu concra furiofum nuiJa 
potcftconhdcrari fufpitio, immo cius viumagis in 
tuto crit. pater.quia h fnhftituunturfratrcs, feu fihj , 
matcrnon vocabturad fuccclfioncm filij , quxalias 
Vocarctur: crgo per hanc fubllitutionem matcrmi- 
nus iniirliabitur virx tilij, quam li facta non cflct fub- 
ftirurio. Aut non adcft filius furioli.fcti cius fratcr,& 
liacdceaiifavolir.iv.is cjnfidcrarefufpitioncm corc- 
rpcchi.ne fubliitiiatvi\Jlricum,quiindcinlidicrurvi- 
tx furioli, vt bonaconicquatur: & lixcfulpitionorr* 
♦ft bona , quia talis fufpitto milirit cctatnabfqucco, 
quod prtuctur faciilratc tciiandi : nam li victricus vc- 
litifta bona,& initcr confcatiat: ccrtcipfa.quxab 
intcftarocftfuccc.lura, mcdio victrici, potcnt inii- 
diari vit.r fnrioii , quam lufpitioncm confidorauir 
lcx, vt in I i.Cvbi pupiLcducdcb.probatur: & umen 
matrcm fuccclTionc non priuautt. crgo non cftcre- 
dendumquod eam faculurccxemplaritcrfubltuucn 
«U priuirc volucrit, qux mcrumirilijfattorcm con- 
ccrnir. lex tnluis . Cdc inofttc.rcltam. nam ii hxc fu- 
fpitiocllctinconiideratione, vtiquccumab intcfta-» 
to ctiam ntih:c-r,:natcr ob lftam fufpitioncm fili) ha> 
redirare priuaii debcret,& tamcn non priuatun quia 
cum non poflircontra fauorcm naturx rclifterc, ma- 
tcrnon cft torquenda ob id, &ci Icges comnuincs 
nonlunt interdtccndx.&idco cum hxc fulpitioab 
intcftato non tic in conlidcratione, concludcndum 
«ft, quod cciam quando marcr exemplarcm fubftitu» 
tioncmfucit, non iitin couiiderationc, cum cadcm 
ratio milirct in vnoque tara rcfpect: 1 fufpitionis , 
quam rcfpcctu rationts , quarc matcr luccciliojic filij 
priuari non dcbcr: &idco cadcm ctiam in vtroqucdi 
ipolicio rtiihtare dcbet , arg.l.illud . ff ad leg. Aqud. & 
l.a Titio . ti. de vcrb. obhg. Aut volumus coniidcrarc 
fuipicioncm refpcclu agnitorutn furioii, quos matcc 
priuabiclegicimafuccciiionc, fubftitucndo victrictl, 
vd filios fccundi matrimonij: & vriquc hxc fuipitio 
iiulltuscftmomcmi,q'iiaii voluillctiex bonaconicr- 
nari inrer agnaros , vcique fubftitucndi facultarem 
ticnegallcr.quod non fecin &ideo talis fnfpitio apud. 
lcgcs noncft in conlidcratione. Namii faculratcrn 
dedit fubfiitucndi turpcm perfonam.!.Papiniantis. 
f$.fed ncc impuberis.ff dc inoffic. tcftam. igicur multo 
magis vidctut conceflillc quodpoMit vicrricum, vcl 
£hos victnci fibftituere . 

icd dato & non conccftb.quod vcra iir Bartoli opi 
nio , &communis,&licqu6dmatcr tranfiens ad fc- 
cundavotafilio furioib cxcmtlariccr fubftituercno 
pollt: Dubiutur(&crk quartum dubiutn: ) | An 
exemplaris antca facia pcr tranlirum ad fccunda vota 
irritctur. 1 & in hac quxftionc dux funt pnncipalcs 
Do&orum opiniones: Quarumprimacft, quodirn- 
tctur. &hancopinioncmtcncntBart.num.i $. Aicx. 
fub num. j i. in vcrlicqtiid autem ii prius . iafnu.i6. 
& Arct.incLl.cxfacto.&hxccft communis opinio, 
prout Ripa in d.l.cx facto , attcftatur . Moucntur ifti 
cxduabusrationibus potillimjm . 

Primo.quia rcqiiilita in cxcmplari, temporemor- 
tis mattis , ieti patris adelie dcbent. l.cohxrcdi.$.cum 
filix.ff.dc vulg.& pupiLqui tcx.licct in ptipillari loqua 
tor: tamcn cum cxcmphris ad fimiutucuncm pupU- 
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larislicintrodue'ta.$.quarationc, Inftit.eod. cxtendi- 
ttirctiamadcxcmplarcm. Sedadhoc vt cxcinplans 
fubiIitutiovalcat,q,mulicradlix-utida non tranlcat 
vota rcquirttur, crgoiftaqualius tpcraortismatrij 
rcquiritur.6cd in calii noftro iluquahtas tcporc mor 
tis matris non adcft.crgo iiia cxcmplaris fubftitutio a 
inatrcfadrano valct. Huicrationi rcfpondetur,q> tcx. 
in d.fi.cum filix.loquitur in pupiliati,& non m cxem- 
pbri, intcrquas fubltitutioncsincafunoftro maxi- 
ma adcft diflcrcnria.cum pupillatis iit iurts rigorc pp 
patnam potcftaccintroducta:c< iiico mirum non c(f, 
li ccilantcpatria potcftatccclfct ct pupillarjs fubifitu 
tio . lcd cxcplaris ex iiumaniratcintroduCfa fuir, qur 
poft tranlitum adfccundavoupettltirarcvidctur, cx 
qiKj lcgitimca principio facu fuit , &omnis fufpitio 
cclict: igiturdcpupiiian adcxcmplarcr.i in quxiho- 
ncnoftraargucrcnon licct, arg.l.natuialucr. $. nilnl 
communc.tl.dcacqtiir.poiL 

5ccuodo& vltimo moucnrur. Qttandoac>us non 
cftpcrfc«fhis&confumatus, liadcaiumdcucniat, a 
quo inopcrc non poteft , vitiatur.l.li fub vna. $.li quis 
viam . if.dc vcrb.obhg. fcil exemplaris viucntc fiho& 
matrc non cft pcrfccia & conlumata: crgo li cxcuipla 
ris ad caluni dcucniat,a quo incipcrc no potcft , & lic 
ad catum muhcris ttanfcuntis ad iccunda vora.trnta^ 
tur.V crum & huic rationi refpoadctur,negadoiftam 
fubftitutioncm.non clIcperfcctam:im6eltpcrfcCfii- 
iima, hcctamorte matnsexcquutio,fcu\is dcpcn- 
deat, & ideo cum atftus , & iic cxcmplaris fubfti tucio 
iit perfecia : mirum non eft li non cxcinguatur , Ucec 
ad cafuin, a quo tncipcrc non potcracdeucniac : cum 
mulca fada tcncan t , quz ficri a principio prohibcn- 
turJ.patrcfuriofo. fl.oc his, qtitiunt iin, vclalic.iur. 
Dcd.traturq-, vltcrius: quia teftamcntum antc teftato 
ris mortc thcicur pcrfcclum.liccc ante tcftatoris mor 
tcm cxcqautioni dcmadari non poiTic&ideo ii tcftm 
ab hominc fanx mcnascondatur, non cn proptcr fu- 
roris luperuciucnriamirhcatur: & ficlicctad cafum, 
a quu incipcrc non poteratperuencrit, prout in $.fu- 
rioii,lnibt.quib.non cltpcrmif fac.tcftam.probatur . 
& propterca cum excmplaris fubftitutio validc pcr 
matrcm facla fueric, Iktt poftmodum ad fccunda 
rraniiucrit vota: non pcr hoc iubftitutio antca fa- 
cuirutatur, hccradcuiim, aquo incipcrc non po- 
terat, pcruencrit. 

Etcumfuperioropiniorationcnon probctur, cui 
commodc rcipodcri non poilit: idco altcra cft opinio 
fupcrioricorraii.t.Lqj cxcmplatis fubftitutio antea fa 

pcr matrcm.pcreius trantitu ad lccundas nuptias 
non irritcrur. & hanc opinionem ccnct Imob, Kaph. 
Cum.Rip , & Hicron. Vcrius 111 d.l.cx facto , Salyc& 
SaLind.Lhumaniutis, Pohr.in tr.icr.iubftit.in mate- 
riacxemplaris fubftitutionis, inquarto dubio fcxti 
quxfiti principahs J & Vafquius in tr.ut.dc fuccc(.pro- 
grci.hb. 1. f. i7.numcro 3 1. Moucncur illiexdua- 
busratiombus. .). j. 

Primb, quiafactaantc traniitum, non infringutur 
pcr traiiiumadfccundavota.§.iinaucin tutela, Auth. 
dc nup. crgocxcmplaris fubltitutio pcr matrcm antc 
traiiiiriim ad fi.cuniii vota iadta, pcr traiiiitum ad ic- 
cundas nuptias non irritatur. Huic rariom rciiHjndc- 
tur, quod maior propoiitio proccdit, quando facta 

V perfccu 
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pcrfccta funt & confumata , & rdpcdu pcrfcctionis , 
cxcquucionts A tcmporis amplius non duranc iccus 
vcrb cft i li tcmporis rclpcdu duranr, quia tuncfada 
illainfringuntur , vtpatct intutcla, quxhcdrcfpc- 
du matris pcrfcda lit.tamcn durat tcmporc: & idco 
proptcr conteptum Dci , proptcr contcprum mcmo- 
rix mariri , & proptcr parua filiorum charitatcra m- 
fringitur.d.$.linautcm . Scd lubftirutiocxemplarisa 
anatrc tada, tam rdpcdu rcmporis,quam cxcquuno 
nis nondurar, cum nih mors matrisintcrcco!at,fub- 
ftitutio luum non lortiaturdfcdum.crgopcr rranfi- 
tum ad fccundas nuptias , proptcr paruam hlij chari- 
ratcm irrirari dcbct cxcmplarisfiibftitutio. 

Secundb& vltimb,alijsomifiis, moucnturpcr rcx. 
jn l.j.$.exigit,cum feq.ff.dcbon.polI.iccun.rab.vbi te- 
ftamcntum antca tadum, fi ad cafum,a quo incipcre 
non poterat,dcucncrit,non cxtinguitur: crgo cxcm- 
plarisfubftitutio, cu fitfilutcftm, antealcgttimcpcr 
matrcm rada pcr tranhtum ad iccunda vota non cx- 
tinguitur.Corroboratur hocfundamentum,quia fa« 
dum lcgirimerctraclari non dcbct.hcct poftca caius 
cucniat , a quo non potcrar inchoari. c. tadum legiti- 
mc, dc rcg.iur.in 6.ai mulra fada tcncnt, qux a prin 
dpio ficri prohibcntur . Lpatre ruriofo . rf.dc his , qui 
funrfui,vclalie.iur. Proquo facitillud,quod gcncra- 
liter dici lblct, non tolli tadum quod impcdit tacicn- 
dum.l.in ambiguis . $.aon cft nouum . tl.dc reg.iur. & 
1.1: fcruum quis. $.vlt. rf.dcacquir.hxrcd.& hinccft, 
quod li homolanxmcntiscontrahat matrimonium, 
licd poftca fiat funotus, non per hoc dilibluirur ma- 
trimomum iam conrra£cum.dJ.patrc furioio.& hinc 
ctiam cit, qubd ii homo fanx mcntis fcccrit teftamcn 
tum, ficdfiat poltcafuriolus.non vitiarurpoftea te- 
fi amcn tum.l.is cui.tfdc tcftam. .Stringttnr hoc funda 
mentum,quiamatcrpertranfitumad iecundas nu- 
ptiasnullamcapitisdiminurioncm patitur, ncq, ali- 
quoddeli&um commirtit,nccilhcirum facir $.itnau- 
tcm,Auth.denonehg.fccun.nub. &cumantcacxcm 
plaritcriubftitucrit, cclLuomnislulpitio. crgo pro- 
ptcr hocnoncft torquenda, &eiIcgcscommuncs no 
iuntinrcrdiccndx,arg.d.$.linatitcm. Etrationciftius 
fundamcnti,cgo cum hac pcrtranfco opinione . 

Quintum dubium cft.An f patcr iccundo nubcns 
poflit cxcmplaritcr iubftituerc ? & omilfadifputatio- 
ne,communis opinio dt, qj poflit, &ita tenent Ang. 
Alex.Arct.Kipa , Cuman.&iaf ln d.Lcx facio, BaL& 
Salycin d-Lhumanitatis. 

Moucntur, quia pater fecundb nubcns non pnua- 
tur adminiftrationc bonoru fihj.Lri.Cde bonis, qux 
lib.&Lgcncrabter.Cdc iccun.nup.crgo longc minus 
priuaturfacultatcexcmplaritcrlubftirucndi: tuquia 
magis periculofumcftpatriadminiftrarionc bonoru 
filij coccdere , quam facultatem cxcmplarircr iubfti- 
tuendi: tumctiam,quia valctargihdc contraduad 
vltimas voluntates.Lnn.Cdc Icgat.&eft bonus tcx.in 
prin.Inft.de lcgc Fuf cani.tol.Ptxtcreahxcpa-naa lc- 
gecxpofita non repentur,q> patcr fecundb nubcns fa 
cultatc cxcm piaritcr lubftitucndi priucrun ergo cam 
nos introduccrc non dcbcmus, tnm quia odia rcftrin 
gcnda funt.c.odia.dc rcg.iur.in 6. tum etiam , quia in 
iftis luribus pnuatiuis, & m ipccic in pcenam iccudb 
nubcntium nunquam dicerc dcbcmus,qubd quis pri 
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uctur , nifi lege exprdse dicatur.$.cum igitur , Atlth» 
dc non clig.fccun. nubcn. 

Sextum dubium cft,fan pater & mater vilcs & rur 
pesperfonxpoflint filiofuriofo cxcmplaritcr fublb- 
tucrc? Pro rcfolutionc huius quxftionis , proutduo 
funtmembra, itaduo principalesconfidcrandifunt 
cafus: Quorum primus cft in patre.in quo trcs cx me- 
tc Dodorum confideranrur cafus . 

Primuscft.qnpatcrcftitaturpis, cj> fibi eft intcrdi 
da bonorum adminiftratio: & in hoccafu concludas 
patrcm no poflc filio furioib cxeplarcm facere fu bfti- 
turioncm.&ratio eft, quiavtlibi nonpoteft faccr» 
teftm, i ta quoq; pro fil i js tcftar.1 nb poll ct J. is. cui lcgc 
ftdetefta.iundaLi.$.quifquis,&$.li pnus.if.de vulg. 

Secundus cafus cft , qn patcr pcr dcportationcm, 
velalitcramilit patriam potcllaccm , quam rcmcdio 
rcftitunonis rccupcrauit. & hoc calu cbdudas , patrc 
turpcmpcrfonaexcmplaritcr iubltitucrc non poflc» 
& itainargumcntuin in LfLC.de fcnt.paitprobatur. 

Tcrtius cafus cft, quando patcr pcrlona cft turpis, 
& libi pcr mdicc luorum bonoruin adminiftrauo n5 
dlintcrdida: & in hoc cafu dux funt Dodorum opi- 
nioncs.quarum vna cft q> no polfit. & iftara ncgariua 
tcnct Iiar.ind.l.cx fado,num. J7.&111 Lcum oportct 
$.co atitem tcmporc.Cde bon.qux lib. Poliun tiad. 
cxcmpl.lubitiiutionis,inquinto dubiofcxti quxiitf 
principalis, &Zafiusincodcmtradatu. 

Altcra verb opinio cft aihrmatiua, quam tcncnt in 
fpccic Ang.lmola,Alcx.fubnu.47.& Kipa, nu.94.in 
d.l.cx iado.vbi Iaf.nu.48. niful videtur latisfirmare» 
& Corn. in d.l.humamtatis , col.i. & hxceftcois opu 
proutatrcftatur Vaiq.in trac^lcfuccd.prcigrcf.lib.x. 
$. 1 7.num.p 1 .Et licct ab vtraquc parte hzc conclufio 
difpuun poflii: attn cum iupra in materia pupillaris 
fubftitutionis limilcm quxftioncdiiputauerim, ideo 
hic non contcram tps in diiputando : Scd conclufiuc 
proccdcndocgoconcurrocum coi opinionc, quarn 
probo hacrationcillccui bonoru adminiftratio non 
fuit intcr<iida,pot libi tcftari.l.iscui lcgcff.de rcftam. 
&cftcoisopi. rm Iafin Liscui. ff.de vcrb.oblig. crgo 
potcritcriam cxcmplanter fubftituerc.Probatur con 
lcquetia, quia tcftm patcrntim & cxcmplare,vnicunt 
didtur clic tcftm, hcct duarum iitcauiaru , idcft dua- 
rum hxrcdiratum, arg.j.igitur, lnft.de pupil.fubltit. 
& ii dixcrisfin Arer.iud.l.humaniratis, (cuiusdtcla, 
f m Ripam, imptidcrer vfurpat libi laf in cLLcx fatCto) 
qj non cft bona confcquccia, diflipator bonorum an- 
tcinrcrdidum fibi iadiipotcft tcftari.&adminiftra- 
rc propria bonx crgo criam fili j . nam in contrarium 
cft tcx.in Lfi.C.dc fcnr.pall.' & facir,quia minor no ha 
benscuratore, poteft bonapropriaadminiftrarc. Lii 
ctiratorcm.C.dcinintcg.rdtit.minor. &tnprohibe- 
turadminiftrarcbonaaliorum.Lfin.Cdelcg.ruto. & 
Lrainor . ff. dc procur. quia rcfpondctur q» fupradida 
proccdunt,quando quis habct luorum bonoru admi 
niltrarioncin fmquid: nam tuncnon habetadmini- 
itrationcm bonorum altcriusriecus li habeat bonoru 
fuorum adminiftrationem abfolutc, prout eft in cafia 
noftro, quia tunc non prohibetur adminiftrare bona 
alioru. Vcl iccundb rndcrur,q> fupradida procedunc 
in adminiftrationcintcr viuos pcrviamcontratStus, 
noninmortcpcrviamvltinix voluntaris: Altoquin 

icqueretuc 
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(cqueretur q> pater minor xo. annis lubens curato- 
rem , non pollctctiam pupillaritct fubllitucre, quod 
eft rallum. Prxterca excmplaris fubftirutio furioii fh- 
uorcmconcernit.l.ex tnbus. C.dc inofhc teftam. & 
intcrcll furioli, habcrc hxrcdcra ctiam infamcm , fa- 
cir in argum.tcx.in l.Papinianus. f.fcd ncc impuberis. 
ff.dc i nofhc. rcftam.modo lic : Si pater rurpis perfona 
exemplarircr fubftitucre non poller, vtiq; quod in fa- 
norcm furiofiintroduccum hiir, in ciusodium rctor 

Jueretun quia.prout dichim fuit.cu exemplaris fub- 
itutio furtoli fauorem concernat,intereft furiofiha 
berc h.vredcm etiam inf.tmcm: fcd confeqtiens dtce- 
re eft falfum . I.quod fauorc . ff.de lcg. ergo falfum cft 
«tiam anteccdcns: &fic qu6d pater turpis perfona 
exemplariter fubftirucrc non poilit. 

Secudus principaUs cafus cft in matrc turpi,& (oc- 

7 didc vite, f in quo cafu Polit-in tracl excmpnrts fub- 
ihr.&ZaLin eod.Cractrcnenrinrrcpidc, matrcm vilc, 
& fordidr vice, exemplarem fubftiturionc faccrc non 

fK>tIe, quos fcquitur Vaiq.in ctacl.de fucccli.progrcC 
1b.i-f.17.nu. tor. &cumdarcconlilium,non litmu 
licrum, fcd vi rorura. Lquidi decedens.$. Papi nianus. 
ffldcadminift.rut.&cu fcmina habcatinuaiidu con- 
filtum, Bal.in cad audiencia.in fi.extra dc rcicrip. ego 
quo ad matrem concurro cum hac fma, quam probo 
}iac ratione. cLl.humanicacis , habiUtauit matrem , vt 
filio furiofoexcmpLirc fubftiturionem facercpoflcr, 
Jicec muiier inualidum habcatconlilium: ergo d.l. hu 
manitatis, non eft ad marrc vilem,& fordidar viur ex- 
tendenda.probo confequentiaiQuia cum mater debi 
lioris lir confili j,im6 inualidi: tanto magis debilioris» 
& tnuaUdi & nullius coiilij erit mater vilis inlionefta, 
& lordidx vitcergo non cft veriiimile.Icgc velle in ea 
quoad filium furiofum confiderc, arg.l.n.J.minores . 
Cde fenc.paff.nam cum fit ica nuUius coniilij , & libi- 
dinum,vitiorumq; oiiim ferua: vtiqj filium inhonoca 
rctfubftitucndo ei viliflimapcribna, quodindccoru 
ellct furiofo ita viliflimu hxrcdc habere , cu hcres de- 
fundhpcrfona repfcnrcr. $.j. Auth. dciurciu.a moric. 
prxlt Quinim6,quodamplius cft,vitaipfiusimpube 
risperidicarecur,arg.$.linauc, lnft.dcpupii.iudtaLfi. 
C.dcpacl.&bccrd.Lhumanitatis, gcncralitetin ma- 
treloquaturcrhinrdligidebetinidonea, &noin cur» 

}>i , fordtdr virx , & lioidinum viriorumq;omniurn 
crua-L vi grad mm.rf dc muner.& honor. 

Septiinum & vltimu dubium eft,Quis prxfcratur, 
anfubftitutusi patrc, an fubfticutus a marre filio fu- 
riofo.> £t nro rclolurionc huius notabilis quxftionis, 
quatuor funt videndx£tprim6,an mater poffit exem 
pUriterfubftituercfilio cxiftcnci in poccftatc patris t 
&datoq>pofTit, fccundbcftvidendum, an fubftitu- 
tusapatrcprxfriatur fubftitutoamatrc in bonis pa* 
tcrnis?Tcrti6,an in matcrnis? Qttartb & vltim6,an in 
bonis aliundc qu-cfitis ? 

8 Circa primu dux funt Docforu opiniones, IQj.i- 
rum prima eft negariua , qua rcncnt Imola & Alex.in 
dl-cxfa&o,BaL& Arct-inrLLhumanititis , num.,8. 
M Jdcmur if;i prim6 : Quraqui alia rationcquam cx 
caufa furons, vcl dcmenux, vcl firajlis morbi tmpcdi 
uir rcftari , huic excplaris ficri non poccft-l.ncquc pcr 
fe.Cdc harcd.inftic.fcd qui cft fub poceftatc alccrius , 
is rcgularitcr teftarinon potcft.1. pcn. & Lfi. Cqui tc- 
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ftaai.facpolLin prin.Inft.quib.non efi. permiflfac.ee- 
ftam. & ideo is filitts furiolus cum lit fub patria pore- 
ftatc c\ alia caufa, quam cx caufa furoris.reftori prohi 
bccur: ergo huic per macrem exeplaris fubftitttcio fse- 
ri non poccft. I hiicracioni rclpondetur.q» rcgula d.l. 
ncquc per fe,in caiu noiho locii non habct.quod pro- 
batur hacrauone: Nam hcccimpubes filiasfamilias 
cx dupltci capite teftari per fc iphtm prohibcatur, pri 
moquiaimpubes, &ficcxdcfcc^u<Ttatis tcftarinon 
potclLLqua xtacc. ff de ccftam. J.prxtcrca, Inft.qui te- 
lcam.rac.polLdcindcctcx eocapttc, q> lubaltcrius po 
tcftatc fit, vt in prin.lnft.quib.non clt permif.fac.tefta. 
tamcn huic p6cficripupilIa r isfubfticutio, &ficpcr 
alium teftm facere poccft, hccr pcr tc ipiu ni non pol- 
iir.vtin L i.ff.eo.&inprin. Inlbdepupil.cumconcor- 
datibus.£t huius rei rauo eft ifta, quia id tcflm ptipil 
l.ire,fcupupillarisfubfticucioliccchnc ccporeprohibi - 
to: th vtrtualicer confcrcur in tepus pcrmiflum, idcft 
inidcempus, quo impubcs ille extrapotcftatcm re- 
ilantis clle ceperic , & lic non cam infpicitur tempu», 
quofitid teftamentum,quam tps, tnquoconferrur, 
arg.l . j. & I. quod I pon (x. Cdc donacan cc n u p. ergo q» 
lic in cafii noftrofuriofus,noncft impcdimcnto, qtm 
difpeniacurpcrlegcm, vtqutccftari pcr fcnonpoce- 
rac ex dcfecltu fucoris:peraIium,quiinccgri annni.iu 
diciiq; lit.teftari poflic.Iccm qj ii c in ahenus poteftatc 
id (imiUter impedimento non eft , quia crfcctus iUius 
tcftamcnciconfercurin q3s,quo fuiiurisefleiricrpiat. 
&q> cempus.quofitpupillarisvelexemplaris, non fit 
in confidcrationcprobarur in l.a.$. fed & ii excrancu. 
iT.de nilg. vbiprxcer aUosdedarat cleganter Alciar. 
num. i .crgo hcct filius furiofus, cut a matre cxempla* 
risfit fubfticucio, iitfubpatriapotcftate: th nonpcr 
hocciicpUris lubflitucio vitiacur ,& inualida cxiftit. 
Prxtereafccundo rcfpondctur, q> maior propofitio 
proccdit, qhfunoius impedtcur reftari alioimpedi- 
menco, quam fiiroris,caufaroppculpam ipfiuscom- 
miflam anre furorem, vt quia antea condcmnatus cC- 
fct dc hxreli, vcl alio ddiclo capitaU: cuncn .indtgnus 
cflcc humanicate.qua medianceconcedicurexeplaris. 
fccus iiimpcdiaturalio impedimenco finc fui culpa 
cau(aco,pucadcfedu xcatis,vel pacriepoteftacis:nam 
runc dignus cft liumanitatcdJ.numaniratis . 

Sccundo& vlcimo mouccun Quia in excplari fub- 
fticutionercquiricurq, filius fucioius non fic in poce- 
ftatcm alterius rccafurus, & idco cxemplaris ficri non 
potcft in potcftatcm altcrius rcca(uro,Bar.ind.Lcx fa 
cco,nu. 1 4 u ibi alij Docheum fequuncun crgo mul- 
to minus ficri poccric,qu cft (ub atcerius poceftatcfed 
nos prxfupponimlis filium furiofum eflc (iib potcfta 
tepatria: crgoin quxftione noftra furiofo nlio pcr 
matrcm ficri non potent cxcmplaris fubllitutio . Vc- 
rum & huic rationi rcfpondctur, q, flance antcdicfa 
BarcoU conclulione, proconcordiadiccnducft.quod 
maccrpoflit fubfticuercfuriofo inpoccfta<c aui exi- 
ftcnu, & recafuro in poceftacc pacris : icd ipfcauus no 
polict.& ratiodiucrlttatis eftfm Ripam, quiamaccr 
iiiblhrucndo no prxiudicac pacri, in cuiuspraccm re- 
cafurus eft, quin cc ipfc poflic fubfticuere*. fcd auus be- 
ncprxiudicarec patri, qui poftcanon pollccexcmpla- 
ricer fubftiruere: & ifta eft naruralis rario,quccolUgi- 
turexLcum filiusfamilias.fT.de tcftam.tniUt. 

V a Et 
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Et cum fttpcrioropinio rationc non probctur, cui 
rommode rcfpondcn no poflir: idco alrcra clt opinio 
fupcriori conrraria , fcilicct quod marcr filio furiofo 
jn potcftate patris cxiftcnri cxcmplarircr fubftitucre 
pofllt.&hancopinio.tcnent Rayn.Guil.de Cun.Cyn. 
|ac dc Ai cMarr.Silim.Dvn.Bar.Iaf.Ripa & ali j Dod. 
communircr in d.l.ex fado , Salvc.Coraf. & Corneus 
in d.Lhumauit»tis. & cft comunis & rcccpta Scribcn- 
uumfcntcntia,qiicprob.uur hac rarione:Sicutpatria 
potcftasnon rc^mriturdcfubftantiaadhocvrcxcm 
plaris ficripoflir, itactiamnon pr.rrt.it impcdimert- 
tum.quo minus ficri non poflit. &idcocum ratioiui 
manitatis didct, quod furiofo poflit ficri fubfbtutio, 
liuc fit in potcftatcjliue non: concludendu eft pcr ma 
rrcmcxcmplarcfieripolTcfilio furiofoct in potcfta- 
tc patris exiftcri. Et cum hac opinionc cgo concurro . 

y Circa fecudum, fan fubftitutusaparreprcfcratur 
fubflitutoamatrcinbonis patcrnis? Barr.Alcx. Ia£ 
Ravn.lmola, Salyc.Ripa, &alij Dod.com munircr in 
d.l.cx fado.tenentin bonispatcrnisfubftirurumapa 
rrcprxfcrcdumcllcfubftirutoamacre, Polit.in trac>. 
cxemplaris fubftirurioms,in lexto dubio fcxti quxliti 
principajis , & Fcrnand.Vafq. in trad.de fucccll." pro- 
grcCub.i.f i7.num.4 r. Fabcr& Arrt.in f.quaratio- 
ne, Inftit.de pupil. candcm fcquunrur opinioncm, & 
Bal.& Salycin d.l.humanitatis, & cft communis,& rc 
ccpta Saibcnrium fcntcntia,qux probatur arg.l. li ar 
rogator.ff dcadop.& l.fcd fi plures.ji.in arrogato.fEdc 
vulg.& pupil.fubliic & ratio cft.q uia pater habct for 
tiusiusiniftisbonis,&idco fubftitutus pcr patrcm 
prxferci dcbcr , arg.aurh.iraquc . Ccommun.dc fuc- 
Ccf.& au th.poft fratres.C.de legi t.hxrcd. 

Hccconclulio pcr Guil.Rayn.& Bar.in d.l.cx fado, 
declararur non procedcrc, quando patcr cft vilis pcr- 
fona:naminhoccaluvolunt fubftitutum a matrecc 
in bonis patcrnis fubftiruto a patrc prxfacdtim clle. 
Verum hxcdcclaratiocommunitcrrcprobatunquia 
aimparcrfccundum comnuincmopinioncm cti.un 
viLs poflit cxcmplarucr fubftituetc : diccndum clt q> 
in bonis patcrnij prxferatur fubftitutus patcrnus, 
alioquin poteftas cluforic concedcretur . 

In tcrtio cafu Bart.Alcx.IafRayn.GuiLSalycRipa, 
&alijcommuniccrind.Lcxfado J acctiam alibi Do- 

lodorcscommunitcrconueniunt, fquod fubftitutus 
a matrc in bonis iplius nutris prefcrarur fubftituto a 
patre. quxcommunisconclulio probattir tum arg. 
d.l.li arrogaror,& d.$. in arrogato . tum ctia quia ma- 
tcr habct fortius vincuium exco, q> bont proccllcrut 
abipfa.l.dccmancipatis.$.cxccptis,qucmfingularein 
dle Bar.ibi dicit.C.dc lcgit.hxr. vbi in bonis quxiitis 
a matreprxfcruntur vtcrini ranrum . & facit tcx. in 
l.quod lcitis.$.j.C.dcbon.quxlib.vbi ftcundum Bar- 
toli intellectum, in bonis quxfitis a matre , vcl a linea 
matcrna, prxferrur auus matcrnus patruo. & liccc 
Imola& Alcx.in d.l.cx fado, & Aret.in d.l.humanita- 
tis,dicant fupradidani conciulioncm non proccdcrc 
quando furiofus poft mortem matris rcpcritur in po 
teftatepatris,cumvclint lubrtitutioncm matrisnon 
valcre,camq; fadam cxiftcnti in potcftate: tamcn in- 
diftinclc fupradida comnuinis opinio cft tcncnda, 
cum dida opi nio Imolx commuiiitcr rcprobctur, 
prout fupradcmonftraui. 
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1 1 In quarto cafu,Bar.poft Nicol.dc Mattar.dicit, -fy 
ii furiofus crat in potcftatc patris , tunc fubftitutus* 
patfein bomsaliundcquxlitis pr^fcrrur fubftiruroi 
matrc: li vcro non crat in potcltatc patris, tunc vterqj 
fubltitutus concurrir,&licbonaaiiundcquefitadiui 
dtumirintcrcos.Ft liancBarrolidiftindioncfcquun 
tur mtilti Dod&q> quando furiofus cft in putcftare 
patris,lubftiturusapatrcprxfcrarur,probaturhacn 
tionc . Patcr habcr duplcx ius.iiis fcilicct parrixpote- 
ftacis,ac ct ius humanitatis, &pictatis.<LLex fado.ma 
tcr vcroius tantum humanitaus, &picratishabet,er- 
gofubftitutusapatrcprxfcrtur. confcqucntiaptoba 
tur,arg.l.balilta.rf.ad Trcbcl.& arg.autrLitaquc.Cxd. 
mun.de fuccefl."& li dixcris, fccundum ImoLqui con- 
trarium tcnct, & quc rcfcrt, & fcquirur Alcx-quod in 
cxemplari lubftitutionc noconlideratur patriapotc- 
ftaSjcrgo non dcbct prxftarc maius nis. confcquetu, 
fccundtim Ripam, probaturcxdcdfioncBaldicoiter 
approbata in cj.de grarLiiicc in vfib.fcud. vbi vult,q> 
infcudisfratcrvtrinque coniundusnon prxfcratur 
frarri coniangtiinco coniundo cx larcrcparris tancu, 
contra ccxrin autLitaquc.Ccommun.de fucccf quia 
in materia fcudali noncolidctatur qualitas cognatio 
nis. Qnia rcfpondctur cx mentc At ct.in d.l.humaniu 
ris, ac ctiain cx mcntc Ripx in cLL ex fado , q, Hcct rc- 
fpccbi marris non conlidcrcrur patria pocdus in cxe 
plari facicnda: tn in patrc confidcratur,ndquoadin- 
troduccnd.im cxcmplarcmin cflc,fedquantuadcon 
fcruandam facultatcm fubftiruendi ipfi patri. & hinc 
cft ,q,auus non potcft cxcmplaritcrfubftitucrcncpo- 
tifurioforccaluroin poteftatcm patris, prour Bar.& 
communitcr Dod.diciit in d.l.cx fado, & liccum pac 
tria poteftas coadiuuct ius fubftitucndi , colcqucntia 
Jmolxnocft bona, quodprobaturetiamexduobus, 
& primo. Infct lor magiftratus habct ius citandi,iicut 
maion & tn potcntius cft ius maioris magiftratus,pp 
maiorem prxrogatiuam , &idcoprxfcrrureiuscira- 
tio.Lconrrapupillum.f.is, quiadmaius.ff^creiudic 
Sccundo & vltim6 probatut . Ciuitas originis,& ciui- 
tas domicibj polliint imponcre onera: & rfi fi concur 
ranr.prxfcrcurduirasoriginis, tanqu3potcntiorJ.Ii- 
bcrtus.$.prxfcriptis,&ibigl.rf ad municip. &tdeoli- 
cctpatcr&mater cxcmplaritcr fubftirucndi facnlta- 
tcm habcant: tn cum proptcrpatriam potcftatem po 
tentius fit ius patris,concludcndum cft fubftirutum i 
patrc prxfcrcndum cllc fubftituto a marrc.prout hac 
fniameriam fcquunturlaf & Ripaind.Lcxfado, & 
Aret.in d. l.humanitat is,& ibi BaLnum. j S.Et q> quan 
do furiofus non erat in potcftate patris, tunc vterque 
fubftictirus concurrac, probacur cum arg.l.ot fado. ff. 
de h^red.inftit. tum cc quia ?qualis cft pictas patris & 
marris.l.furiofxm.itris. ffde curat.furio. crgocu ifta 
cxcmplaris fubftitutio proccdat cx equitarc, & huma 
nitatc.d.l.humanitatis, igitur cellanteparria potcfta- 
tc, cqualttas cllcdcbet intcr fubftirutos fados 1 patre 
& matrc, &ira tencnt Rir.AIex.Iaf &Ripain d.lea fa 
do,& Ual.in d.Lhumaniraris. &hoc cft tcnendum.li- 
cct contrarium tcncat Bal.in l.j.ff. dcScnator.vbi vult 
fubftitutum a pacre prxfcrcndum cflc,quia pr^lumi- 
rur mdiusconfultum pcrprouifioncm pacris, quim 
matris , atg.l.fin.Cdecurat.ftirio.&hinccftquodil 
inata & patcr Jiabcant ius prxicntandi ad aliquod 

bcicflciuin. 
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beneficium , prxfenucus pcr patrcm crit prxfcren- 
dus prxfcntato per matrcm, fccundum Bal.in I.j.ff.dc 
Scnator.& Fclyn.in c.quoniam, in fine, dc tcftib. vult 
quod tcftimonium vin prcfcrarur tcftimonio mulie- 
ris . Vcrum rcfpondctur diclis confidcrauonibus , q, 
procedunt quadoconcurfus locu habcre non poteft : 
nam tunccft verumquod prouifiopatrisprxferrur: 
fecus vcro cft, quadoconcurfus locum lubercpotcft, 
quia tunccum cadem ratio milirct in patre& in roa- 
tre, prout cft in cafu noftro,dcbct ctitm cadcm difpo 
fitio militareJ.ilIud . ff ad leg.Aquil. & idco prouilio 
pattis nondcbct prxfcrri prouilioni marris,& ambo 
fubftituti concurrcrcdcbcnt. 
1 1 luxtafupradida quxritur, fan fubftiturusab auo 
prxfcrarur fubftirutoa raatrc? Etinluc quxftione 
duo funtconfiderandi cafus: Quorum primus cft in 
auo patcrno: & in hoccafu concludis limilitcr.prout 
in antcccdcnti quxftionc conclufum fuit . Scctindus 
vero cafus eft in auo matcrno: & in hoc cafu Imola in 
d.LexfaCto,&incRainutius, cxtradc tcltam.dicit, 
qudd mater prxfcrri dcbct, ficut prxfcrtur in tutcla, 
& in fucccffionc : nam praferri dcbct, cum lit in pro- 
ximion gradu.arg.l.fin.C. de vcrb.lignif. fcd hoc non 
proccdir, quando matcr cft in potcftatcaui matcrni : 
quia runccum lpfa non poffit teftari. l.qui m porcfta- 
te. ff.de tcftam. idcotuncauus matcrnusprxfertur. 
quodproccdit, etiam in auo patcrno quando viuit 
patcrfurioli fubpoteftatcaui exiftcntis, &antcImo- 
Lm itacriamtcnuitBaLind.l.humaniutis, nura.48. 

Contra hanc Imolx, & Baldi dcciiioncm , in co 
quod dicitur, quod quando matcrcft in potcftate 
aui, auus prxfertur : tcncr Alcx.ind.Lcx fado , volcns 
auummatcrnum nonpollc fubftirucrc viucntcma- 
trc, quodprobathacratione. Nad.Lhumanintis,lo- 
quitur in illispcrfonismcntccaptis,quibuslcgitima 
debcrur, vtpatct ibi in vcrbo, lcgitima. fcdita eft, 
quod li extat auus matcrnus , & nepos, nulla legitima 
dcbcrur ifti ncpoti , quoniara excluditur a matrc, vt 
inprincipio Inftit.dchxred.quxab intcfta. & inl.fi 
quis pofthumos.ft".dclibcr.&pofthuin. crgo viucntc 
marrc, auus matcrnus fubltitucre no potcrit.& quod 
chciturinauo nurcrno& marre.idcm condudirur 
in auo paterno & patre . Verum hxc Alcxandri confi- 
deratio apud mc cft valdc dubia, quia cx d. I. humani- 
tatis, colligitur, quodparcntcs vmufquc fexus cxcrrt- 
plaritcrfubilitucrcpouunt: crgo & auus matcrnus. 
iquicunquc. J.parcntes. rT.de grad. nam liauusma- 
tcrnus,& patcrnus cxcmplarircr fubftitucrc non pof- 
fcnr viuentcmatrc&parrc: fcqiicrctur.quod nulla 
furiofofilio cxcmplaris fubllitutio ficri pollct.non 
abauomau:rno,fcupatcrno, quia nepoti in bonis 
eorum lcgitima non dcberctur: non a patrc, feil a ma 
trc.quiaiplifunrinpatriapotcftatc, &fic tcftarinon 
poiruntJ.fUiusfamilias.fCdcrcftam. fcd hocdiccrecft 
abfurdum, idco abfurdum cft ctiam diccrc auum ma 
tcrnum.fcupatcrnumviucntcmatre, fcup.itrc,cxcm 
plarircrfubftituercnon pollc&hancrationemRipa 
in d.l cxfado num.ioo.clcgantcrconlidcrauit. Ncc 
obftat Alcxandri confidcratio, quia licct in dlhuma. 
niuus,dicaturquod Iegitima relinqui dcbctfilijs, 
feu nepotibus furioiis : tamcn hoc cft , nc cxcmplaris 
lubftuutio ad cxcraplum pupillatiscorruat, fi aliqua 



qucrcla conrra tcftamcntum oriatur : & noncft,quiii 
cxcmplarisaprincipionon fitvalida, fi legitimanon 
rdinquirur.prout didrur exdJ.humantutis,& id 
fubtihtcr conhdcrauit Fcrnandus Vafquiusin tracL 
dc fucceltcicat. lib.j. j. 1 o. num.^oS. & ficdJ.huma- 
niutis , n6 cxdudit,quin cxcmplaris ficri non poffit, 
licerlcgitiraanonrclinquarur: &qninficri nonpof- 
fit ctumpctfonis pura ncpotibus, quibus lcgirima 
nondcbetur, cumhocquod lcgitima relinquatur, 
non fitdc fubftantia cxcmplans fubftirutionis: lcd 
dclidcrcrurfolurn ad rdblutioncm viundam , firmi- 
tatcmquc irrcuocabilcm conlcquendatn, quando fit 
illis.quibus Icgitiraadcbctur. Sed noundumcft, fc- 
cundumRipamquod liccr auus pollit cxemplaritcr 
iubfticucrc : ramcn iudcmum haoet ctTeduin , fi pa- 
tcr& mater furiofi prxdcccdercnt: alias lifupcrui- 
uanr.non valcbit in pr^iudidam patris,& marns.cui 
magis dcbitum vidctur ius fubftitucndi , quam auo . 

S V M M Ji R I V M. 

1 ExempUris fubflitutio filio furiofo fieri potefl . 

1 Trodigo,cui per ludicem bonorum fuitfatla interditlio, 

an exempUris fieri poffit . 
3 In cxorbitantibusdiure communi devna perfonaad 

aliam extcnfio non permittUur.cum eius dcclaratio- 

nibus, num.4.$.& 6. 

7 ExempUris, an muto & furdo d natura fierifoffu. 

8 ExempUris frenetico fieri non potcfl . 

9 ExcmplarisstnfieripolJit fatuo. 

lttm an ficri poQit filio impuberi furiofo in poteflate pi' 

tris exiflenti.num. 1 o. 
Et an faltem m vim pupJUris valeat. mm. 1 1 . 
Itcm , an filijs naturaiibus per patrcm cxcmplaris fieri 
poffit.num.lz. 

C A P. III I. 

Vpra vifumfuit, aquo hxc exemplaris 
nibftitutiofieriponir: Nuncvidcndum 
cft,Quibus ficripoffit. Et prorcfolutio- 
nchuius feptimi quxfiti plurescondu- 
fioncsfunt rcfolucndx. 
Prima cft, t An vti mentccapto, iu etiam furioib 
cxemplaris fubftitutio ficri poffit 2 & omilla difpuu- 
tionc, concludcndum cft.quod fic. &hancopinion« 
tcncntRiLSalyc.Pau.dcCaft.Imola,Alex.Coraf;Cor- 
neus, Curt.iun.Iaf.Dec & alij communitcr, in d.l.hu- 
maniutis, BaL Cuma. Alcx.I mola.Iaf & Ripa in d.Lex 
facto,lmoIain tLcRainutius, Polir.in rractfubftit.in 
matcria cxemplaris l"ubftit.in fcptimo qucfito princi- 
pali, & Fernand.Vafouiusin trad.dcfuccefnprogreC 
Lb.i$. 1 7-nu.7 f. & fccundum prxnominatos Dodo 
rescftc6munis&rcccpuScril>cntiumfcntcntia,que 
probatur rationc & lcgcRationc probatur.quia mc- 
te captus cft nomcn gcncralc coprchendcns fub fc fu 
riofum & mcnte captum: na mcntc captus non habct 
animi iudiciu, & cft alicnarus a mctccficut, dc regu. 
&ifto moilo fi^riofusdr mcnrccaptus, quiafuriofus 
nicntecarct.$.praterca, Inft.quib.non cftpermif fac. 
tcllam.& noncft coniposmcntis.$.furiofus,Inft.qui 
da. t uto. tcft.pofC& L 1 .tf.dc inoffic tcftara. & fiiriofus 

V } didtur 




D. Alexandri 

dicimrdemem.Li.J.voluntatcm.fffoI.mat. &quif 
quis furiofus eft , i$ |f ne dubio mcnte caprus eft, liccr 
non conucrtautur: qutaquifquis mcntecapnis cft, 
is furiofus non c(t, cum diffcrant in tcr fc , vt gcnus & 
fpccics:quia furor cft fpccics qucdam,quxc6prelien- 
diturfubhocgencrcmcnrccaptionis, fcudcmcrix, 
vr probat tcx.in d.S.volunute, in vcrbo,furiolam,iun 
fto verbcdcmcnti j. crgo cum appellatione mcn tc ca 
pti.veniat ct furiofus.dJ.humaniutisJcqucs in mcn- 
cecaptis, habct ctiain Iocu in fur iofis . Stringitur hoc 
fundamcnrum, tumquiafpcricspropricincft fuoge 
ncri,I&l.inl.i.C.dciu.aur.anuL&glofrn$.j. Inftit.de 
donat. fi igitur mctccaptio eft nomcn gcncralc, & fii- 
ror eft fpccies mentccaptionis , furioiiispropric dici- 
tur mcntc caprus . & idco Icx loqucns io mcntc captis 
habct ct locum in fui iofis, & hoc voluit diccrc tcx.in 
Lfurioli.C.dc nup. tum ctia qun d.Lhumanitatis , in- 
rroducla fuit cx humanitatc, qux locum habct in fu- 
riofis, vtin mctccapns: &idcoex vicomprchcnfiua, 
& tk cx idcnritatcrarionis.dJ.humaniutis.loqucsin 
nicntccaptis,habct locum etiam in furiofn,an;.l.a Ti 
tio. ff.dc vcrb.oblig. &l.ilhid.ffad lcg.Aquil.cii limil. 

Lege probatur pcr rcx.in I.fin. in f j. lunua glofjr» 
vcrbo,conftitutio. C.dccurat.furio. 

Nccobltarrcx.ind.l.furiofi.C.deniipt. qucm pro 
fcallegabat Ang.qui contraria fniam fcouebatunqui 
lic^t ibiperPrincipcmintcrprcutiolirucla, non tn 
pcrilludfcquitur, quin ucitafieri nonpotuiflct: fcd 
illaintcrprcutioopcrabirur, vtiudici abearecedcrc 
non liccat,& fcntcnuain contrarui lata ipfo iurc non 
teneat, cumcontinerctexprcflum iuris crrorcm. Li. 
C.qtiando prouoc.non cft ncccf quod non dlct, fi il- 
Ja intcrpretatio per Principem fada non fuillct, quia 
tunc fcntcntia in contrarium lata tcncrct.cum cx- 
prellum iuris crrorcm non contincrcr. Vd fccudo rc- 
fpondcrur.quod vcrbum, mentecaptus, cftqcncralc 
comprchcndcns ctiam furiolbs in fui gcncrahutc . & 
quiacxlcgisintcrpictationcrcccptum cft.vtvcrbain 
fpccic, potiusqium ingcncrcin rcdubiaintclligan- 
tur, vt Soci.in rub.ff.dcvulg.dcclarar, idcocratdiffi- 
cultas in dJ.furioli. & fuit ratio dubitandi,an llla fan 
£h'o Marci Impcratoris loqucns in mctc captis, etiam 
in hmoiis locum haberet: cVnoncjjappcllationcmc- 
tccapti.cx proprictatc verborum criam furiofus non 
coprchcnderetur.cVidcofancitumfuitdiipofitioneil 
lain mcntecaptisloqucntc.ctin furiofis locu habcrc. 

i Sccunda eft conclufio, f An prodigo, cui pcr iudi- 
cem bonorum fuit facu intcrdiciio, hxc cxemplaris 
fieri polTit? Etin liacquxftioncduxfiintprincipales 
Do&orumopinioncs: Quarumprima eftnegatiua, 
quam tencntlaco.dc Arc.Guil.dc Cun.Cvn.Albcric. 
Kayncr.cv Ang.in dJ.humanitatis, cVin d.l.cx faCto, 
Ioan.And.in cRatnurius, extra dc tcftam. & Fernan. 
Vafq.in trachcontroucrfiarum illuftriutn, cap. 37. 
num.8. moucntur ifti cx pluribus. 

« ; Prim6,|quiaincxorbiuribusaiurccommunidc 
vnapcrfbnaadaliimcxccnfio non pcrmittitur. I.fi ve 
t6.f.dcviro.fr.fol.mair.fcd«!.l.liumanitatis,|oquitur 
in nicntc captis, & cft exorbirans a lurccommuni, cu 
altcrum proaltcro tcftaripcrmittar, contra l.captato 
rias. ttde lixrcd.inftit. crj;o 11011 cxtcnditurad prodi- 
gum.]Iuicrauonircipoiidctur,niaiortinpropofitio- 



Trentacinqui; 

4 if em non proccderc in fauorabili difpofirione, fquia 
tunc iici u cft ex tcn (io , glof in Lilhid . Gde lacrof.ec- 
clcLH.irt.in l.liconftantc, in p.q.princffilbL macfaat 
gloLin I.]. C.dc his, qui anteapcr.ub. gloC in L miles. 
rEdcrciudic.cSttcx.in Li. $.(i marcr, in vcrfic.quid fi 
c curatores.rL.td TcrtuLf Itcm nonproccdit, quando 
ratio (cripta cft in lcge, nam tunccx idcntiutc ratio- 
nispcrmittiturextenlioJJibc-rtum.$.Senatufconful- 
ti.rT.dcritu nup.& (imiliter non procedirindifpenu- 
6 tione motu proprio racta : t quia tunc cum latcdc- 
bcatintcrprcrari, Abb.inccum incundis.$.cum ve- 
rOjdcclccrio. &facit tcx.in c.niotu proprio, dc prarb. 
in t> Jicira cft de vna pcrfona ad aliam cxtcnfio: lcd iti 
quxftione noftta furaus in fauorabili dilpolitionc, 
cum d.l.humanir.itis, prouidcat funolb , & limihbtu 
teftarinonvalcntibus.quod fauorabilccft.&K.eipu- 
blicv cxpcdit, arg.l.vcl ncgarc.flLqucmadinodum tc- 
ftam. apcr.&cxrationc (cnptaadcft ldcntitasratio- 
nis: quiacumfiiriofusproptcr mcntis dcfcdhim& 
proptcr morbum teitari non polfic : idco ad cxcmplu 
ptipillarisintroducfaeftcxcmplaris liibftitutio.$.qua 
rarionc , Infti t. dc pupiL lcd pi odigus proptcr menris 
dcfechim, acctia propter vitium prodigaliutis, poft 
intcrdiclioncmbonorumfibiaiudice facfam tcftari 
non poteft.l.is,cui. ft.dc tcitain. crgo fibi ad cxcplum 
furioti cx ldcnritate rarionis fubftitutio exemplaris 
fieripotcft, cumctiam difpcnfatiod.l.humanitatis, 
motu proprio proccllcrit: idco dJJoqucns in furio- 
fo.ad prodigum cxtcndi ilcbct. 

Sccunifomoucntur : Namqua ratione pupillarit 
fubftirutiopotcratficriaparrc linc Principis refcri- 
pto.l.i. ffco. eadcm rationcdcbcbatpatcrpoilcfilio 
mcntecaptolinc Prindpts rcfcripto cxcmplarcm fa- 
ccrc fubltitutioncm. fcd hocptri ficri non pcrmirte- 
batur.d.l.exfadto,in vcrf nam&li furiofo.&hoc alia 
rationc non crar, nili, quiacum ptipillariscontrare- 
gulas iuris communis cllcr inrrodiicra , de vnaperio- 
na ad aliam, & dc vno cafu ,:d alium ctiam ex identita 
tc rationis cxtcnfio non permittcbamr: crgod.l.hu- 
maniut is, cum lit corrccforia, fcu cxorbitans iuris 
communis, cumloquaturin menrecapto, adprodi- 
gum cxtcndinondcbct, ctiameadem rationcinvtro 
quecafumihtantc. Vcrum&huicrationirdpondc- 
tur,quod llracofidcratiodepupillariadexcmplarem 
non tcnct. illud cnim crat in pupillari proptcr dupli- 
ccm rationcm , qua: in cxcmplari non militabat: & 
primacratpatriapotcftas, qu.Ttantx cratpotentijr, 
vt non folum ci pupillantcr fubrtitucre pollet, fcd 
ctiam illumoccidcrc ptri permittebatur.Lin fuisJfl 
dc li b. & pofthum.& hinc eft q uod moribus, & de ri. 
gorc iuris introducla cft pupillaris fubftitutio . «II. 1. 
qua* patria potcllas in cxcmplari fiibftirutioncnoa 
vigcbat. d.l.humaniutis .&idcopalTim fieri nonpo- 
tcrat, (cdPnncipis rdcriptum requirebatur.dJ.ex 
fadto . Sectinda rario erat, quia maior crat in pupillo 
dcfcccus, quam in maiori , cum in pupillo adlit dcfc- 
«Uusnaturalis, in maiorc acddenralis, qui dcfdJus 
accidcnulispotcrat ellc noncontinuus.acctiamin- 
tcrmiflus: cc idco facilius pro fiho pupillo,quim pro 
filio furiofo tcftari Iicitum crar. 

Tcrtio & vltim6,ali;s omiilis moucrun Na qtii fuo 
dcfcdu in vitiu inddcrit, cx co vitio prxmiu cofeqiti 

non 
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non dcbcr.Lfiuchcrcditaria.ff^iencg.gcli.l.fi fidciuf 
1< <: .$.fi nccelfana.ff.qui fatif cog. fcd prodigus cx fuo 
dcfcttu vcnit iu hoc prodigaiiratis viriil , cii ad frugc 
mclioris viiq vcnireporuerit : crgo cx hoc fuo prodi- 
galitatis vitio prxmium conlcqui non dcber,& (icq> 
ei cxcmplaris fubifatutio ficri poffii.Ceicrum & huic 
rationitnderur, &primo, q>cxiflcntiinnccc(fitatc 
culpa propria, noncftmifcrcndum,qri culpain dam 
nu tcrti) cftordinata, fccus ii libi foli nociua cxillat, 
Bald.ind.l.humanitatis.& hiriteftquodlcxprodigo 
in vita fuccurrit , ci dc curatorc prouidcndo. l.j. fT.de 
curat. furio. crgo idcm dcbct cllc in mortc . Sccundo 
&vltim6 rcfpondetur: nam dcfe&us prodigalitatis 
cft vitium naruralc ex defe&u mcntis , non autcm ex 
fuiculpaprouenicns.ficut vitium dcmcntix, quod 

frobatur, quiaprodigus nonobligatur naruraliter , 
is,cui bonis.ff.de vcrb.oblig. crgo vitium mlurgirex 
defecfatvitijnaturahs, alitcrex coufcnfu naturalitcr 
obligaretuc hanc confcqucnnam in limili facit Bart. 
in Lj.q.j.C.dc iacroiicccL & AIcx. in terminis noftris, 
inconli. iSi.in r.volum. 

Et cum fupcrior optnio nulla ratione nitatur, cui 
commodcrcfpondcrinonpoflir: idcoaltcra cftopi- 
nio fuperiori contraria, quam tenent Pau. dc Caftro, 
Corn. Coraf Salyc. Rald.Deci. &Iaf.in d.l.humanita- 
tis,Batt.Alcx.Iaf Alcia. Imola&Ripa, &Hicron. Ve- 
rius in d.l.ex facro, Couarr.in cap. Rainurius. $.6. in 
prin.exrra dcrdlam. &ibi Imola, inmatcria exem- 
pLfubtiitutionis, Nicol. de Neap. & Ioan. Faber in $. 
<qua ratione,InfticdcpupiLrubftit.BaJ.in tradr.cxem- 
plaris fub(fat.num. 1 4. Idcm Pohnis num. 1 o.in cod. 
rradt& Zafin eo.tracr.num. }.& Iaflin l.is, cui bonis. 
ff.de vcrb.obhg. & hxc eft comm u n is & rcccpta Scri- 
bcntmm fcntcntia,quxcxpluribus probatur. 

Primo.quiaprodigus &furiofus xquiparantur, 
l.j. Cdccurar.furio.Lfiprcdia.Lquincquc.$.j. ftde 
rcb.cor. Ldabimus. $.fin. cum Lfcq. ff.de prmilcg.crc- 
dit.& $,fed ha-c dicimus, Auth.%'t hi,qui obligfc pro- 
hib>fcd furiofo exemplaris fubftitutio fieri potcft, cr- 
o ctiam & prodigo fieri porcrir.i Iuic rationi rcfpon 
crur, quod licct furiofus & prodigus in quibufrlam 
cafibus xquiparcnrun ramen in multis cafibus diffc- 
runr, na prodigus flipulado poteft fibi acquircrcLis, 
cuLff.dc verbo. obhg. quod fccus cft in furiofb , quia 
nonpotcft fibi ffapulando acquircre,arg.Li.$.adipi- 
fcimur.ff.de acquir. poilcffltcm prodigus punirur, fi 
ddinquit, Dcci.&Cagnol.iiiLfurioli. ffdereg. iur. 
fecus ver6 eft in furiofo.Itcm furiolus non poteft con 
rraherenuptias.l.patrcfuriofo.ff dchis, qui funtfui, 
vcl alic. iur.fccus vcro cft in prodigo, Cagnol.in d.l.fu 
riofi.Etficcumin multis cafibus furiofus, &prodi- 
gus ditferanr, non tenet argumentum, quia ab xqui- 
paratis licet arguere, quando xquiparatio pcr modu 
rcgulx facta fuir, 1. j.&ibi Doct. ff. dc lcg. j. fccus (i 
pcr modum regulx fa&anonfuit, vtprobatur in $. 
itcm nobis,In(ritu.pcrquaspcr£ nob.acqui.tun&a 1. 
naturaiitcr.$.nihUcommunc. ff dcacquir.poflctl.& 
idcocum intcrfuriofum & prodigum pcr modum 
rcgulx non fit facfca xquiparatio>quia in muhis ditic 
runt, defuriofo ad prodigum non licct argucrc. Prav 
tereafuiofus&prodigusxquiparantur, quandoagi- 
rux de rcrura fiurum dfufionc vitanda: & in hoc cal u 



loquunrur iura prxallcgata : fccus fi ageretur dc rcr J 
lu lrum criulionc , vcl aliciutione concedcnda & .t ! ■ 
mittenda: nam tunc magis adulto curatorem habcn- 
ti xquiparatur, quam furiofo.l.ficuratorcm. C.dein 
in tcgr. rcllit. & lat.in d. Lis , cui. num.S. crgo cum in 
quxftionc noftra dc rcrum luarum efiulionc viranda 
non tratterur , furiofus & prodigus non xqmparan- 
tur, & idco ab xquiparatis, arguinentum non tcncr. 

Sccundoprobatur. Prodigo daturcurator, quia 
rcbtis fuis fupcrcllc nonpotcft. $. furioti , & $. fcd & 
mcntc captis, Inlfatu. dccurat. Ergo porcft fibi ctiam 
ficri cxcmplaris fubffatutio . Probaturconfcqucntia: 
Quialicuiatordatur, quia rcbusfuts luperdic non 
potcti, qux ratio militat cuam i n c.ccmplari, quia 116 
potdl tcftari,& lic fuis rcbus fupcrctle: crgo fimih tcr 
proptcr rationis idcntitatcm potcrit prodigo cxcm- 
plaris fubftirutio ficri, arg. L illud. if.ad lcg. AquiL & 
La Tirio.ff.dc vcrb.oblig.Vcrumhuicrationi rcfpon- 
dctur , quod tuc cx idcntitate rationis admirntur ex- 
tcnfio,qn cal"us,qui valde innititur cquitari.nodlco 
rra alias iuris rcgulas.lccus li alius cafiis, qui inniritur 
cquitati.lir conrrarcgulas iuris,quia tunc non admit 
tirurcxtc(io,Io.And.inc.i.vthtepcnd.in rJ.qucm rc- 
fcrr,& icquitur Abb. in c propofuifti.col.pc dc pro- 
bar.& hoc criam tcnct laf in d. I.aTitio.fcdq> fiat exc- 
plaris fubftirutio , cft contra regulas iuns , & fic con- 
tra rcgulam Lcaptatorias.tf de hcred.intlir.& Lcapra- 
torias. Cdc teftamcn.milit.ergo de curatore, qui da- 
tur prodigo, non debct fieri extcnfio ad excmpurera 
fubftitutioncm. 

Tcr 1 16 & vltimo alijsomiflis probatur.Exerapuris 
introdu&a fuir, quia aim furiofus tcftamentumcon 
dcrc non pollit. $.itcm furiofi , Inffat. qiubus non cft 
pcrmilf. fac. tcftamcn. ideo ad cxcmplum pupillaris 
xquum fuit, vt parcntes eius pro eo condereuf, $.qua 
ratione, Infti tut. dc pupilLfed hxc ratio locum habet 
ctiam in prodigo, quia tcfiamcturacondcrcnon po- 
tcft,d.Lis cuL fi.de tcftam.ergo cx luc rarionis identi- 
tatc habct locum ctiam cadcm di(potitio,arg. Liiiud, 
fi^adLAquiL&liaraelicxtenfio: quia quandoratio 
eft fcripta in lcgc , ctia in corrctfori js de vno cafu ad 
alium permittitur cxtenfio, Doci.in auth.quas a«£fao- 
ncs.Cde faaofancecclc Quod ctiam in cxot bitanti- 
busliurecorarauniprocedjt. Lhbcrtum. $.Scnatuf- 
Confulti.ff.de ritu nup.igiturd.I.luimanitatis, loqucs 
inmentecapto, cxtcndi dcbcrctiam adprodigum. 
Huic rarioni rcfpondctur, ncgando paritatcin , vcl 
idcntitatcm rationis adctlcquia licct tcftari non pof- 
iit, tamcn prodigus non ram rationc&intellecfaior- 
batuscft.quamfuriofus vel mcntccaptus, quodpa- 
tct dlc vctu pcr tcx.in Lin ncgocijs. ff.de reg. mr.iun- 
c"t.i L is,ati bonis.ff de verb. oblig. vbi furiofus & mo- 
tc capmsnilul po(luntacquirere,prodigusautcm po 
rcft.Itein reftamentu, quod prodigus fecit antcquam 
cicdcrbonisintcrdicfaimperiudicem, valet. Lis, cui 
legc ffde teftam.vndc conftar, quod habcbat intclle- 
clum, aliasnonvaleret, vtin Lj. ff. dc tcft.im. ficque 
nonex^qiururfuriofb &mentc capto:imo notoric 
prodigus, quod contraxit & alicnauit antc intcrdi- 
cfaonem valct, fccundum communemopinioncm, 
qium tcnucrunt liar. Bald.Ang.Pau.dc Calfao.Rom. 
Arct. Alex. &Iaf.intLLis,cui bonis. (f dc verb. oblig. 

& 



D. Alcxandri Trentacinquij 



&fic vitium prodigalicatis non impcdit.ncc arguit 
omnimodamdcmcntiam, quclincdubio, vt cxcm- 
plaris ficri pofiic , defidci acur . Vcrum hxc rcfponlio 
inihinon placct.quialicet prodigus,& furiofus in 
multisdificranr: tamcn cxcmplaris inrroducfci ruir, 
quiafuriufus proptcriniubiliratcm furgentcmaiu- 
rc narurali toftari non potdfc qux ratio miiitat ctiam 
in prodigo , cum proptcr inhabilitarcm iurgcnt cm a 
iurenaturali teftari non poilk : & qubd prodigus lit 
intabilisinlubiliiacefurgenteaiurc naturali.pruba- 
tur,quianon obligatur naturalitcr: nam li narurali- 
tcrobligarctur.promilTionicius.cuiboniscft intcrdi 
thim,poirctacccdercfidciulIor.l.j. &l.fidciulIorobIi 
gari. $.fidciuflbr.ff.dc fideiuiLfcd hoc cft falfum , Lis, 
cuibonis.fT. dc verb.obli.crgofalfum dt ctiam, qubd 
naturali tcr obligctur. & hinc cll quod Dal.in 1.1 i cura- 
toretn.Gdc in intcg.rcfti. min. dicic , quod in prodi- 
go vidcturdcfkere confenfus: &liinc eft qabd ncq; 
ctiam ad pias laiifas teftari potcft, Alex.in conf 1 8 i. 
in r . vol.& iic cum prodigalicas inducat virium a-qui- 
pollcns mcntccaptioni &furori , & inhabilitct inlu- 
bilitatc furgcntc a iure naturali , concludcndum cft > 
<]ubd quemadmodum furiolo cxcmplaris ficri po- 
teft, quia ipfc propter vitium naturale teftari non po 
teft: ica ctumficri potcft prodigo, cumad tcftandi 
achim venire non pofht propccr nacuralc vitium * 
arg. L illud. ff ad leg. Aquil. cum vulij. & tanto inagis 
hxcde furiofbad prodigum cxtcnlio ficri dcbccin 
cafu noftro, quia vitra idcntitatcm , & paritatcm ra- 
tionis difpolitiocLLhumaiiicacis, motu proprio pro- 
ccffit » &idco cft cxtcndcnda, Abb. in c cum in cun- 
ctis.$.cum vero.dc clccfc itcm cft cxcendcnda,quia fu- 
inusin achifauorabili,gIof.inl.illud. C.dc facrolan. 
cccle. Item quiaquoadachim teftandi cquiparantur, 
Fcdcric dcScn. in confi. 11. & pcr iftam rationc cj;o 
cum hac communi opinione concurro, a qua in iudi- 
cando&conlulcndo noncftdilcedcndum, nampro- 
digalitascftipccicsdcmencix, prout vulrgloi.inc.fc- 
pc. 4 1 . diftincfcdicicur ibi in tcxtu , ixpc ic vitia ingc- 
runt,&feeile vittutcs mcntiuntur.vt tcnacitas, parfi- 
moma; crTulio.largitas; crudchtas , zclus ; luftitix ro 
miffio, pictas vclit videri.&ibiglof.dicit, 

D*m +itant flulti vitia , in contraria currunt . 
Tcrtiacftconclufio, t An muto& furdoanatura 
hxcexemplaris ficri pofTitf& qubtl polTit ccncnt Bar. 
num.x8.Alcx.num.40.vbi hanc dlccommunem opi 
nionem aifirmar, lafnum. ; p.Ripa num. 8 o.lmola & 
ali/comuniterind.l.cx facfco, Pau.dcCaftro, CoraL 
num. 1 1 .Corn. Saly.Bald. & Dcci.in dLhumanitatis, 
Albcr.in rcpetit.rubr.rfdevulg.NicoI.de Ncap.& Fa- 
berin $.quarationc, Inltit.depupil.C011arr.inc.Rai- 
nutius.$.6.in prin.cxtradctcftam. &ibi Imola in ma 
tcriacxemplaris,B.dd.num. 1 4.in d.tractatu cxcmpla 
ris fubftit.Polit. in trac.in prima dubitationc lcprimi 
quxfitiprincipalis,&Zatiusincod.tracfatu, num.j. 
&hxccftcommunis&reccpra Scnbentium ientcn 
tcntu,quamconiiilendo fcquiturctiam Bal.inconfi. 
1 i7.vclinconfi.i 57. in j.vol.ctim quacgoconcurro, 
liccrcontrarium rcnucrintlo.And. in d.c.Rainutitis, 
Ang.tamind.l.cxfacto, quamind.l. humanitatis, & 
Cyn.& Rayn prout Alcx. in d.lcx facfco, rcfcrt,& Fcr- 
nandu* Vaiquius in tuC"t.co:moucif illuilr.in c.37. 



num.s». & moueor hac ratione , quia dc vna peribna 
adaliam permittitutextcnlio, quandofumus in fa« 
uorabili dilpoiitione.glofin l.illud-Gdc facroL ccclc 
&quando adcft idcnticas rationis.l.illud. fT.adlcg. 
AquiL fcd in cafu noftro fumus in fauorabili difpo- 
fitionc, cum d.l.humanitatis,prouideatmentecaptif 
tcftari non valcntibus, quod fauorabtlccit, &rcipu- 
blicr cxpixli t.l. vcl negarc.it quemadmo.tdfcLapcr.& 
adeftratiunisidentitas , vtprobabo: ergo dcmcntc 
capto ad mutum & idrdum a natura cxtenfio permit 
titur.probo minorem . caufa fubftirutionis excmpla- 
ris fuit humanitas.nam humanu & xquiim cft, qubd 
parcntcs poffinccapcrc coniilium pro filijs mentcca- 

fitis, &eoru fucccffionesordinarc, nccaficui potuit 
cx hoc melius comittcre.quam patentib.proptcr ar- 
dentcm crgalibcros chari(atcm,iuxtanotatainl.Pau 
lo CaUimacho.$.Pomponius. ff.dclcg.i. &Lquidam 
cum filiuni.ff.de hcrcd. infticucn. Itcm cauia huius 
fubftitutionis fuitcxcmplum iimilitudiuis cumpu- 
pillari,d$.qua lationcltcm fauor mifcrabilium pcr- 
ionarum, quibus lcx prouidct, cum ipli fibi prouide- 
rc nb valcant, arg.Lnccquicquam. $.circaaduocatos. 
ff de offic proconl. ledincafu noftroadcfthumani- 
tas, namhumanumcft&xquum, qubdcummurus 
& lurdiis a naturanon pollic rcftari.1. difcrctis.C.qui 
tefta.f.ice. pofL quod parcns pro co conlilium ctpiac, 
& cius iucLclfioncm ordinct. adcftctiam fimilitudo 
cum pupillari inrationc mcntioms, cum mutus& 
furdus a naturaxquiparcf pupillo. l.Fulcinus.$.adeo. 
fT.quibuscxcaufin poll.car. Adcftcriamfauor, quia 
mucus &furdusa naturacft perfonamifcrabiUs, & 
ideo vtimcntccaptodccuratorc prouidetur.ita ctu 
& muco & fuido a natura , quia rcbus fuis fupcrdle 
non potcft.f .). lnfli.de curac. & idco cum iibi ipii pro- 
uidcn nonpollic, credcndumcft, lcgcmd prouidc- 
re,&propccrcaliciracftcxtcn(io dc mcntccaptoad 
mutum & furdum a narura . & hinc cft , qubd mcntc 
captus,& mutus & furdus a natura.quia rcbus fuis fu 
pcrclfcnon polliint, ad hoc vtcisprouidcatur.aequi- 
parantur.J.j.Inftic.decurat. 
8 Quarta cft condulio, fan frcnetico exemplaris fie* 
ri poilit? £t conclufiue proccdcndo,cx mcntc Docfco- 
rum dicas.qubd non , & hanc ientctiam tencnt AIcx. 
Iaf Ripa, & Alciat. in d. l.cx faclo , Imola in cRainu- 
tius, in inatcria cxcmplans , cxrra dc teftam. BaL IaC 
DccCorn. Coraf.& Curt.iun.in d.Lhumatutatis,Po- 
lit.in tracfca. cxempl.fubftit&Fcrnandus Vaiquiusin 
tracf.de fuccclI.progrcf.hb.i.$. 1 7. num. 1 oS.&cil le* 
cundum prxfatos Docfcorcs, communis opinio , qux 
probacurhacratione.Exempbris ficri dcbet perpc- 
tuomorbolaborancibus, ica in d. I. Immanitatis, ia 
verbo,&pcrpctno,probatur.Sed fTcncticus pcrpcruo 
morbo non Iaborat, quia cft modicus defcchis, cum 
id genus moi bi cdtingat hominibus cx fcbribus , vd 
iimilibusxgrorationibus. l.j. $.apud Viuianum. rf.de 
.tdil.cdtcfco. crgo frcnctico cxcmplaris fietinon po- 
reft , & tanto nugis , quia frcncticus tcftari potcft . & 
hinccil qubd cxemplaris ficri non poterit lcuibus, 
iracundis,& fimiUbus, dc quibus loquitur tcx. in cL$. 
apud Viuianum,ncc ctiam furiofis habctibuscUIuci- 
da intcrualla,quia vitiuin non cft pcrpetuum,& tcila 
ri poilun.t.l.furiofum.C.qui tcfta.facc.pofC 

Quinu 
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9 Qumucftcoclufio,fAn fkruo ficri po(Tit?Ecomi<- 
la ditputatione,concluiiuc proccdcndo,duo cx mcn- 
tc Doctorum confidcrandi funrcafus : Quorum pri- 
mus ei t , quando fituius cft tanta , quod animi iudi- 
cium pcrucrtit, vt quia illa, qu$ fatur, non inrclligar, 
vclquiain fando mulufatifcat,ideltdcficiat,& eft 
infujfus, idcftlincfalc,&condimcntorationis.&in 
hoc cafu concludcndum tali fatuo pofle fieri cxcm- 
plarem fiibftirutionem. quam fententiam rencnt AL 
cia. in dJ.Humanitatis. Ripain d.Lcx facio, Zaiius in 
tractfubllirur. cxempLnum. j.& Polir. in cod.tradu- 
tu, in quarra quxftionc fcprimi quxiit i principalis,& 
in cfTeCtu idcm vidcrur fcntire laf 111 d.l.cx f.utu, nu- 
me. 4 1 . &eandcm lcquitur Vtfquius in rraCt-dcfuc- 
ccll'progrefiu,Iib.i.$. i - .num. 1 10. 

Mouenturifti, quiaiftc fatuus propterdcfedcum 
mcntis tcftari impcditur,arg.l.fin.C.de rcftam.milir. 
& hinc eft, quod lftum fatuum glof.in 1. i.ffdc poftu- 
lan.mentccaptum appclbr, &xquipararurprodigo, 
furdo&muto.Ldabimus. $.fin.cum Lfeq. rT.de priui- 
lcg. credit. igitur vti mentecapto, prodigo, furdo& 
muto,qui proptcr inentis defcttnm, ccftari prohibc- 
tur, excmpbris ficri porcft fubftirucio, iu ctiam pari 
rationc fieri porcrit huic fatuo . 

Sccnnduscafuseft, quando fatuius eficr modica, 
fiuclcuis porius ad iocofitatcm, & fimplicitatcm de- 
clinans,iux.rexjn c.pcn.cxrra quod mct.cau.&in hoc 
cafii concludcndum cft , fatuo cxcmplarcm fubftitu- 
tioncm fierinonpolle > &iutcncntCuniun.ind.Lhu 
manttatis,Ripain cLl.ex facto, & Vafquiusin rrac.de 
fuccdliprogrclfij, lib.i. $. 1 7. num. 1 1 o. & rario cft, 
quia ifte faruus teftari potcft , prout Fabcr, & Ang.in 
$.prxrcrca, Inftit.quib. noneftpermill. facc.rcita.tc* 
ncnc &noncfl mirum,quiaiuberinteUcctum,liccc 
vidcatur faruus. 
I o Sextaeftconclufio, f An filio impubcri furiofbcxi 
ftcnti in poreftarc parris , polfit pcr parrcm ficri exc- 
plaris fubftirutio? Et in hac quxftione dux fun r prin- 
cipales Doctorum opinioncs:Quarum primacftaffir 
mariua, quam tencnt Dyn. Iaco. de Rauen.&Ang.in 
d.l.ex facto , Salycin cLLhumanitatis, Albcr. in rubr. 
ff.dc vulg.& pupilL Poh t.m tracru. excmplaris fubftic 
in quintoquxliro (cptimi quefiri principalis , & Vaf 
quiusin tra&dcfuccclTprogrellu,ub.i.$. 1 7. nu.68. 
gL&Io.Fabcrin §.qua rarionclnfticdepupill. 

Moucnttirifticxduobusfundamcntis,reliquis,vti 
lcuibus, omiifis:& primo pcr tcx.in $.qua r.ttionc,In- 
it1t.dcpupil.1Uum in ca implicatiaa, etii puberes, in- 
duccndo hoc modo. Dictio , crli, qux idcm eft quod 
quamuis,vtnocBarcin Lj.num.5. ff.dccondic&dff- ' 
monftrar.eft tmplicariua.Lrutor. J.contraria. ffidcpi- 
gnor.adio.glof & omnes in Lled etfi lcgc , in princtC 
dc pctit.hxred.ergo tcx.in d.vcr.ct li pubcrcs iint,im- 
plicat qudd criam impuberibus exemplaris fubftitu- 
tio fieri poffit. Huic indtietioni pluribus modis per 
Dottorcs rcfpondctur : (ed omirfis illis,qux dcfaciU 
fubucrti & rcmoueri polfunr, refpondctur , quod in- 
tentio luftiniani introducentis cxemplarem lubftitu- 
tioncmnonfuitprouidcrehis, quinon porcrantre- 
ftari, & quibus craraliunde conlultum : & ideo dicic 
idcm ipleluftinianus in d.$. quod cum viderct con- 
(iictudine rcccptum, patres tcftari pro fih;s fius.cum 



iplinon pollcnt xtatisrationc tcftari, excitatus Iiao 
rationc prouidir.quod vbi fili; ex alijs caulis non pol- 
lcnrtcftari.vt parcnrcs procis reftarcntur.puta rario- 
ncmoibi,&licvolcbar prouiderc, vbi hactcmtsde 
dc iurccommuni non crat prouiftim: nam difpolitio 
gcncralisnondifponicin caiibus, vbi (pcrialircr eft 
prouifum, & hocad cxcmplum ptipilbris. cum crgo 
cflct hxc cxcmpiaris inrrodulcaadcxcmplum pupil- 
bris.no crat dubium,quod impubcn ficri pollct : lcd 
dubium cratdc pubcribus, cum pupillaris nonfiat 
pubcribus: ergoncquchxc, quxad ciusexcmplum 
cftintroducu, ldeolmpcrator cxplicat hunc calum 
magis dubitabtlcm , quod polfir ficri cti.i pubcribus, 
&licimphcariua lcruar narurain liiam . Nccobllar li 
dixcris, crgoimplicaturquod crum impubcribus fic 
ri poftit: quiarcfpondcrur, qttod lmpubcribus ficri 
potelhputa cmancipatis, &a matrc,non tamcn fir il- 
li , qui eft in potcftatc, cui noluir prouidcrc lmpcra- 
tor,cumiainlibiclIctplcnc confulrum, nam natura 
implicariu^cftimplicarccaium minusdubitabilcm, 
clinLillud.ft.adleg.Aquiliam.&iiiLq)fiminor. $.re- 
ftitutio. ffdcminor. &idco iliadictio,ctli,implicat 
quod impuberibus furiofls, quibtts alias prouifum 
non crar, cxcmpLtris fieri poreft : quodcftquando fit 
fili;simpubcribusemancipatis, vclquando fitama- 
tre,& hocpatirur minorcm difricuitatem,cum cxem 
plaris adexcmplum pupillaris fit introtlucu, quod 
non cftcr, (i illa impficatiua , impuberes in poreftarc 

Eatris extftenres implicarer.cum cafum magis dubiu 
ilcmimplicarcrcontranaturaraimplicariux: narn 
magis dubium erar, an pofTcc ifta fublhrurio impubc 
ri ficri , cx quo ifto cafu prouifum erat per pupilurc. 
&idco ii a proprictatc vcrborum nolumus rcccde- 
rc,fatcndumcftillamdiccionem, ct(i, implicarcim- 
pubcrcsnonexiftcnrcsin potcftatcpatris, &qutbus 
pcr pupillarcm non crat prouifum. 

Scciindoj&vlrimo^alqsomifiis, mouenrur: Qnia 
remcdtum plcnius, diuriusq^ duracuru , qualccft rc- 
mcdium cxemplaris fubftictirionis, non dcbctpcr re» 
mcdium pupillaris brcui periturum conquiclccrc, 
arg.Lfiquispofthumus, in prin. ffdclib. &pofthum. 
&l.fi fonc.$.j.ffi(i fcru. vendicccproquo facit notabi 
Us doctrina Bar.in Lfi curatorem.C.dc in inrcg.rcftir. 
vbi air , quod adulro curarorcm habcnri poteft tan- 
quam prodigo dari curator , vt (ic tcftari non poftlr , 
cumdatiocuratoris, uquim minoris cllccxuris, nd 
impedirct eum tcftari. iic& inpropofiro impubcri 
fieri poteftexemplaris, etia (i ci pupillaris ficri poftic, 
quia exemplaris poteft aliquid operari vltra pupiUa- 
rem, quia ifia pupiUari xtate finitur, ifta autem non: 
&ficpoteftaliquidvtftiutis fecu fcrrc. Vcrtrm huic 
racioni poftumus refponderc, quod proccderer.qtia- 
do remedium exemplaris fubftitutionis etiam pro 
impuberibus introdudhim cftcc: nam runc verum ef- 
fct quod pcr remedium pupiilaris breui tcmporc du- 
raturumnon conquiefcerer, &untomagis,quiavri- 
liutem afTcrrct . fcdquia exemplaris introducu eft 
adexcmplumpupillarisproillismenrc captis, quira 
tione morbi tcftari impcdiebanrur, & qttibus no erat 

Erouiium, ideo ficri porcft pubcribus , vcl impubcri- 
us, quibus pupillaris fubfttrutio fieri non potclh & 
proprcrca cura ncgcrur impubcribus cxcmplarem 
1 licri 
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fieri pofle, &hoc pcrlmperatorcm iturodu&um no 
cllc, non opus cftdillcrcrc, an rcmcdium plcmus 
duuiusqueduraturum pcrrcmcdium brcuipcritu- 
rumconqmclcat. 

Cum igiturlupcrioropinionulla ratione, vcllcgc 
tiitatur.cuicommodcrcipondcri nonpoftit: ideoal- 
teracftopinioncgariuatuperiori cotraria , quam te- 
nent Bart.Pau.dc- Callru, Imola.Guilid.Salyc.libi c6- 
rrarius, Alcx.laf K-ipa, Hieron.Vcrius,&aIij cominu 
nitcr in d.l.cx racro, imola in dc.K.ainucius, in mate- 
ria cxemplai is fubflicutionis, CoraCnu. i o. &Corn. 
nnm. t r. in d. I.humanitatis, Rald. in tracu. cxcmpl. 
fubftitut.col.i.& Zafius in eod. traci. nu.7. & hxc dt 
communis & rcccptaScribcntitun (cntctuia , qux cx 
phiribusprobatur. 

Primo pcr tcx.in l.qui habct. rTdcrutel. in quo tcx- 
tuprobarur, qnnd quamdiu durat pupillans xras , 
ccilatcura furioforu.& ratio cft, quia catifa naturalis 
prxualctaccidentalhcrgo cu m cafu noltropofllt fic- 
ripupiilarisfublHturio.quxproccdircxcaufa natu- 
rali, proptcr pupillarcm xrarcm , debct cdlarc cxcm- 
plaris, qux procaufaaccidcntaliratione furorisin- 
troducla fuu.Hnic tcxtui duobtis modis rclpodetur, 
&piimo:nam in tcrminisillius lcgis finita tutelapo- 
teft a Iudicc tllo dari curator, adco qubd ab illoludi- 
ccprouiiiofifi pot illifilio ruriofoct poft pupillarc 
irtatc : quod lecus cit in cafu noftro, quia mortuo tc- 
itatorc,& finita pupillari fubftonc proprcraducn- 
tum pubcrtatis nonpotcft ficriprouilioaludicccir- 
ca cxcmplarcm fubfucutionem facicndam , nam pu- 
pillans hli) fauorc inrrodncia fuit, & ficcxcmplaris: 
&ideoinhis fubfticutionibus filij fauorin confide- 
rationc lubcrur.igitur id,quod magis fauorabilc cft, 
infrici dcbcc. fed in cafu noftro caufa accidcntalis fa- 
uorabilior cft naturali.quta li ficri potcft cxcmplaris, 
tcmpore pupillarisc.tatis.acctiam tcmporc pubcrta- 
tis durat.quod fccus cft in pupillan: & lic ctim fit lon- 
giorisvicx, eftetiam maioris vtilitatis.idco hxccau- 
fa accidcntalts vti fatiorabilior infpici dcbct,& in co- 
ildcrarionc habcri. & hinc eft, qubd in d I.qui habcr, 
caufaaccidentalisnonattenditur, quia fauorabilior 
non cft, nam tutcladatur tampcrfoni.quam rcbus» 
vt in princip. Inftit. qui tcfta. tuto. dar.polKf ).& i.& 
curator furioli limpliciterdamr ram pcrfonx, quam 
bonis, vtfCdccurat.furio.l.confiho. Vndc poftquam 

t>lcnumius& impcrium tutor datus ranone xratis 
wbct, non cxpcdic, ncc potcft dari curatorJ.fi vt ccr- 
to.$.fi duobus vchiculum. fT.commod. fcd ci , qui ra- 
tionc xutis porcft fubftitutioncm pupillarcm acct- 
pcrc, non cft cur non poftlt accipcrc cxcmplarcm ra- 
tioncmorbi, aiiusdatio cft logioris vitx&vcilicacis. 
Vltra hxc Iccundo rcfpondctur , quod tunc proccdic 
d.Lqui haber, quando canfa accidcntalis non cft pin- 
guior, fauorabihor&vnliorcatifanaturali: fccusvc- 
ro fi fit pinguior.fauorabilior & vrilior,quia tunc ac- 
cidcntaliscaula, &non naruralisartcnditur, facitdi- 
dhim Abb.inc.cum dilecfi, cxtradccmpr.& vcndit, 
& ratioeft , quia oim ttncla & cuia pupilh fauorcac 
ctiam pubcns fihj lint introduclx: quod magis fauo 
rabi'». .ftintonltdtrattone habcridcbct, ncinfauo- 
rcm -inrroducta, in odium retorq;icantur,concraLqi 
fiuoie.ll. tUU.kdtncalunofiropinguior eft cxem* 
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plaris,quam pupillaris, cum pupillarif a folo pat rc fi e 
ri poftit , cxcmplaris vcro a parcntibus vrriuiq; fexus: 
cftctiam fauorabiiior &vtilior, tam refpcctuipfius 
pupilii, cum ctiam pubcrtatis tcmporcdurot : quam 
rclpccru vcnicutium ab inteftato , cum pcr cxempla- 
rcm proximiorcs fubftitui dcbcant, d.Ljiumanitatis. 
fcd perpuptliarcmetiam extranci fubftirui poftunr, 
roto tirulo. rT. de vulga. & pupilla. igitur accidcntali» 
cant.t mfpici dcbct, & (ic furor , & confcquenter exc- 
plaris fubftitutio fieri permirnrur. &exhacrcfpon- 
iione remouetur etiam illud aiiud fundamcnrum, 
dum per Dociorcs diccbatur,quod rcmcdium cxtra- 
ordinarium ccllarc dcbct, quamdiu adcft ordiiuriii, 
Lincaufx.la i.fTdcmino.&idcocum pupiiiarisfub- 
ftitutio lit rcmcdium ordmanum, cxcmpiarisexcra- 
ordinarium, cumdifpcnlatiuc cx quadam humani- 
tatefuintroduciacL I. humanitatis , concludcndum 
vidcbatur in cafu noftro pupillarcm ficri poflc, &n6 
cxcmplarcm: Quta iftud non proccdit,quando rcm« 
diumcxtraordinariii pingtiius cft.q (it orditiarium, 
nam tunc cxtraordinariti attcdi debcc, Abb.in d.c.cu 
dilccii.extra dccmpt. & vcndit. & Bar. inl.in prouin- 
aali. J.j. S. dc noui opcr. cnunc. Scd quod fiat exem- 
pl.insmagis pintguc, vtilc, & fauorabile rcmcdium 
cxilht, quam quod fiat pupillans, vt fupradcduxi: er- 
goquod fiatcxcm olans attcndidcbcc, potiusquam 
qubd fiatpupillaris.Preterca hodiccxcmpLuislubfti 
tutionon minus cft rcmcduim ordinanum, quani 
fubftitutiopupillaris, vtind.l humanitatis,&ind.$^ 
qua rationc.licct ohm t ecus clTct.vt in d.iex facio. 

Sccundoprobatur hac rationc.Cc(Iantccaufi»,cef- 
fat efTCCtus,c.cum ccllantc,cxtra dc appcli.fed in qutj- 
ftione noftra videtur cellare human itas , qux eft cau- 
& introdu&iua cxcmpiarislubftitunonis, d.Lhuma- 
nitacis, cxquopcrpupillarcm (uccurrirurpupillotcr- 
godcbet ccllare ctiam cxcmplaris fubftitutio.Huic 
rationi rdponderur , quod 116 ceilat humanitas: quia 
Iicct fu aho modo luccurfum piT pupilbrcm, non tf\ 
comodo& itaamplc,licuc pcr cxcmplat cm . &pct 
hanc refpolioncm rcmouccurillud aliud fundamcn- 
tura,dumdicebatur, quod ii hoc cafu filioimpubcri 
furiofo cxcmplaris ficri poftcr, dlctrupcrHuaconcef- 
fio Principis conccdcntis, pollc pacran cxcmplarircc 
(ubfticuere, cupatcrpupilUricer fubft.irucrcpoitcr» 
quod diccdu no vidcbatur.arg.l .fi qn . ft.dc lcg.j.quia 
non cftvcrum pcrhoc cxcmplarcm fubftitucionem 
fupcrfiuam dic, cum magisamplc filio fuccurratuc 
pcr cxcmplarcm, qulm pcr pupi llarc, vt di&um fuir. 

Tcrcio probatur pcr tcx. in d.l.ex fatfto , in prin.ta 
verbo,pubcrcm. Verum huic textui rcfpondctur faci 
liter, quiaincocftfacii narratio , a qua fadi narra- 
tionc non liccc arguere, gl.in Lvnica, in tertio intcllc- 
1 1 1. C qft non peten.parc nam tcxtus ibi no fc furt- 
dat in pubcrc, vcl in impubcre , fcd in furore, ^ppccr 
quctdiariirapcditur,& rcvcraiftctcxtusnihil facic 
Quano & vlcimoudijs omiftts probacur.Quia cxe- 
plaris non poccft ficri illi , qui ccitari impcditur alio 
dcfccTu , quim mcntis dcfcclu cx accidcnci fuperue- 
niccc,vrprobabo: fcdiftcpupillusalio dcfecfti fcili- 
cec racioncxtatit tcftanimpcditur. l.quaxrarc.fTdo 
tcftam.ergo huic impubcri furiofo cxcmplaris fubfti 
tutio ficn non potcll . Maiorprobatur, quia impcdi- 

mcnco 
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mento ceflante , filius non poreft per fc tcftari , ergo 
nequc per ahum.Lncque pcr fcC.de hf rcd.inftirucn. 
C^terum&huicranoni rdpondcrur , ncgando ma- 
jorcm propoiirioncm , quam falfam cllc conftat cx 
d.$.qiu racionc, ititclligcndo ipium rcaUtcr,prout fu 
praintdlcxi, &hoc (upra dcduxiin rcfpbndoncpri- 
mi fundamcnri dcdmxquartx quxftionis . Ncc ob- 
ftaid. Lncqucpcrfe, quianon proccditin tcrminis 
noftris.prout cft notidimi iuris, & fupra deduxi. 

Exprxdichs igiturpatct, vtntnqucopinioncm di- 
fpurando dcfcndi pollc: cgo vcrb abhac pofteriori 
opinionccommuninon rcccdo, quamprobo hacra- 
tionc. Excmplarisfubftitutio introducia fuircxhu- 
manitate.d.Lhumanitaris, qux- vcrubatunquiacum 
furiofus ratione furoris pcr lc tcftari nopollct, idco 
ncquepcralium. Lncqucpcrfc. Cdc ha-rcd.inftit.& 
proptcrcaadcxcmplum puptUarisfubftirucionis, in 

2uamonbusinftiturum crat, vtcum ratione xcatis 
bi teftamencum faccrenon pollcnt, parcntes cis fa- 
cercnnhumanuin fuicintroduccrecxcmplarcm lub- 
ftitutioncm, pcrquam prolpiciturfuriolis, vrcum ra 
tionc furoris (ibi nb pollcnt teftamcntum raccrc, pa- 
rentcs eis facercnt,d.$.qua rationc. hoc ftantc , patcc 
patrcm non pollc hUo impubcri in cius potcftatc cxi 
ftenti cxemplaritcr fubftitucre, tum qma ccfiat ratio 
introduttiua cxemplaris fubftitutionis, cum inhoc 
cafu patcr pro co antca tcftari poirct,pupillarcm fub- 
ftitutioncm fadcndo, &ficUcct pcrlcimpubcs refta 
rinon portct: tamcn pcralium poccrat, cum antca 
prouifumconfuctudincdlct, cuiprouidcrenon fliic 
Impcratotisintentio: quiacumvidcrct confuctudi- 
ne reccptum patrera tcltan pro filijs fuis.cum ipli no 
poilcnt rarione xtacis teftari, cxcitatus hac rationc 
prouidtt , quod vbi filij exalijscaufis non pollcnt te. 
ftari parentcs pro eis teftarencur, pura rationc mor- 
bi.&fic volcbat prouidcrc, vbi ha&cnus dc iurc com 
muni non cllctprouiium. ccllantc igirur hacratione 
ccfiarc dcbct eriam diipofitio cxcmplaris fublliturio- 
nis,arg.c.cum cdlantc, cxtra dc appci & Ladigere.$. 
quamuis. fLdeiure patron. tum ctiam H quia dilpoli- 
tio gcncraiis non dilponit incafibus , vbi Ipcciahtcr 
eft prouifum.Ldoh clauiula. ff.dc vcrb.obhg.Scd fiho 
impubcri furiofo in poteftatc patris cxiftcnti fpcda- 
liter crat prouifura.quia fibi pupillaris fubftitutio fie 
ri potcran ergodi.pofitio gcneralis exemplaris fubfti 
tuiionisproiurioiis, &mcntecaptisintroducta, no 
dilponitpro filio impubcrc furiofo in potcftate pa- 
tris cxiftcci. & pcr an tcdi&as rationes infer rur , qubd 
fiUoimpubcn furiofo exemplaris fieripoteft, dum- 
modb iui papiluris fieri non poflir , quia in hoc cafu 
includiturimpubcsfubgeneraU difpolitione cvcm- 

fdans lubftitutionis.&hinccft ,qubd pcr patrcm h- 
io impuberi cmicipato fieri pbc, acec pcr marrem ti- 
Uo impuberi ecia in poceftaccpatriscxiftcnri, DoCio- 
res comrnunirer m d. L cx faclo, & in d.$.qua ratione . 
1 1 Scd iuxra fupradictadubicacur. fCu pupiUo furio 
fo in poccftate non poflit cxemplariter fubftitui : An 
faltcm vt pupiUaris lubftineatur} Et conclufiuc procc 
dcndo,dicas qubd fi fit facia fine temporis Umitario- 
nc pcr lixc verba, fiUo mco talis hxrcs efto, tunc tcm 
porcpupillaris xratis vri pupillans lubftinecur : poft 
vcrbpupUlarcru xtatcm,& iic tcmpotcpubcrtatis vti 



cxcmplaris. & ratiocft,quia verbaconucniunrpupil* 
lari liibftitutioni , &ideo vti pupillaris fubftincttir, 
poft pubcrtatcm,vti cxcmpIaris,arg.l.Ccnturio.ftco. 
vbi probatur, qubd vna directa fubftitutio in alccra 
tranfit:&non mirumcft, quiapatcrfimpliciter lubi 
fti tucndo ad omnc tcmpus fc rcfcrt : & (ic vult faccre 
pupillarcm fuo tcmpore,&poftea cxcmplarcm,&ita 
tcncntBar.Guil. Ripa,&alij incLl.cx facro.Aurfacta 
cft pcr hxc alia vcrba, ii filius meus in furoredeccllc- 
rit,Ti tius Uxrcs cfto: & tunc ifta cft cxprclla exempia- 
ns,aim vcrbafoli exemplaricoiuienianr,&idcocon 
tinct taciiam pupillarcm, Bar.Alcxan.ImoIa, &Ripa 
ind.l cxfa&o,lmouind.c.Rainutius,&Bald. ind.1. 
humanitatis,num.(>4.&rariocft,tum quiain luben- 
tibus (ymbolum facilis cft trantitus.l.in rcm.$.item li 
quocuq; ff. dc rd vcndic. tum ctiam, quia ha-c vcrba, 
iiin fitrorcdcccllcrir, copcndiolaliinr, &iucludunt 
proptcr indcfinitam doquutioncm quicquid potcft 
pcrlonis & tcmporibus conucnirc , arg. d.c. (i patcr, 
dc tcfta.Ub.6. & idco ii filius moriarur in furore & in 
pupillari xtate , locum habcbit tadta pupillaris, licet 
inuahda fit cxemplaris, quia vti racita pupiUaris com 
prchcnfain vulgari non vitiarur, datoqubd vulgaris 
non valcat, Barto.in Lj. ftxodcm.ira tadta pupillaris 
comprchcnfa in cxcmplari fublbnctur,dato qubd 
excmplaris (i t i n uaUda , & hoc proptcr prarfu mp tam 
tcftatorisvoluntarcm, quxcx indefinitacloquUtio- 
nedicirur. Nec obftat, fi dicatur, tacita pupillaris 
comprchenfainexprclla vulgari non habet focum, 
nifidcfidat condirio vulgaris exprelK;. Lfi.C.dein* 
fbtut.& fubftit. fic vidctur in cafu noftro,q> taci ta pu- 
pillaris comprehenfa in cxemplari non dcbct locum 
habcre, quiacondirio exemplaris euenit & non dcfc- 
dt. Qtiia refpondctur qubd dFccluaUtcr conditio 
excplaris didrur dcfccillc, cx quo cxcmplaris non tc- 
nct, Ripa indJ.exfa&cnum. Si> Autfactacftcurt» 
tempoi is limitationc, vt puta pupiUaris artatis, & tiic 
dato qubd fit inuaUda, ego tencrem valere in vim ra- 
citv pupiUaris,cum teftator ii hunc cafura cogitallct, 
vtiquc prouidillct: idcoq-, pro prouifb habch dcbcr, 
arg. l.iam hoc iurc. tt. de vulg. & pupiU. & hoc contra 
Bartoli mcnrem,Ucet fit opinio PoUti. 
1 x Septima & vltima eft conclufio , 7 Anper pacrern 
filijs nacuralibus hec exemplaris fieri poftit? Et in hac 
quxftionc dux funt prinapalcs Dociorum opinio- 
ncs: Quarum primacftafhrmariua,quamtcnctBar. 
num.6. S'alyc& Hicron. Vcriusin d. L cx fivfto, Salyc. 
BaLnum.44.Cur.iun.num. 1 1 . Corn. num.?.Coraf. 
num.7. & Dcc. rn1m.-7.1n d.l.humanicaris,& Furncus 
in tt act.i.cxcmplans fubftituc.num.£> j.mouenrur ifti 
cxpluribus. 

Primb, quia quodad filij naruralis prouifioncm 
ccndir, patcrexplicarcpoteft, &hincdt, qubd cum 
tutda filij prouifiodicamr, Inftit.detutdJnprin.pa- 
tcrfiUo naturali tucorcrain tcftamcnto darc potcft, 
L fi.Cdeconfirman. tuto.& Lfi.Cquldo muUer tute. 
officfung. Sed cxemplaris fubftitiirio filij prouifione 
refpidt, lnftibdc pupiLfubftit.in fi.prin.crgo filio na- 
turali patcrexcmplaritcrfubfticucre potcft. Huicra- 
tioni rcipodccur dnpliciccr. & primb qubd patcr iim 
plidter quod ad filij naturalis prouilioncm pcrtincr, 
cxpUcarc non potcft: quod patet clle vcrum, quia tn* 
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rordatiis apatre, ncceffecftquod cofirmcturiliuli- 
Cc, d.l fi.& Qc non cu patcr , qui dar tutorcm : lcd iu- 
dcx.quiconfiimat.&hiiicclt.qubddtcitiirdatiuus, 
&nontctuinentaiius,liccclcgicimo prarfcracur, vt 
jiotatur in f.tin. lniiit. dc turc. & tradic Lurt. 111 l.j. dc 
coiihr.cuto.Scdilta confnmatio non rcquiritur in 
cxcmpbri fubHitucionc,d.l.c-A f.icto,&d.l.hutnanita- 
tis.crgo non cft mirum li parcr lilio naturaii tucorem 
darc potcit, liccc ci non poffit cxcmpbnrcr fubllicuc- 
rc: cum, vtvidcrur, diucrfa litconlidcracio&ratio 
inccrilloscafus.iicciindb&vltimb rclpondctur nc- 
gar.do confequcntiam , quu li pater aCtum circa filiti 
nacuralcmcxphcarc pocclt.cxco, qiiiafilijprouilio 
adelt, vtiquccxcrancus iimiliuridemfacerepoilci: 
quod patct cllc vcrum cx iden titatc rationis , cum ta 
parcr , quam cxtrancus faciant aitum filij prouif ionc 
rcfpicicncem : quod tamcn cft falfum , cum cxcmpla- 
ns parcntibus taiittun vcriulq; lcxuslitconcclla, ncc 
tcncc argumcnrumdc tucclaadcxcmplatcm lubfti- 
tucioncm , quia vlrra qubd hr duicrla racio , (|Uilibct 
eti.im cxrrancusillud, quod difponirur in d JJui cffi- 
cercpotcll, dummodbferaet difpofuaiuillo texcu, 
&parcrpcrLcucorcs.fr'dcconfir.rucore. 

Secundb Excm:>ians iubllicurio incroductacltcx 
fiumanitare. d.1. hununicnis . lcd iita luinunirasica 
adcfl in filionaturali , vtiadeftin iiliokvicimo&na- 
ruuli: ergovti putcr rilioleMCimo&naturali cxcm- 
plaricerfubfliciicrcpoccft, xacciaiu filiotuiurali can 
tumcvcmpbrcm iaccTefiibiiitutioncmpotcrit . Vc- 
rum & haic rationi tacilitcr rcfpbdctur: nam hcec in- 
ruitaliurnaniraiis iila fubllittitio fucnrintroducta: 
tamcn iitarationon cit finaiis: fcdimpulliua.quod 
p.itct cllcvcrum, quialicccin cxtraucociiam htiina- 
nitaslocum habeaticti non habcc locudilpolitiocxe-. 
plaris ftibliittitionis, quod nb eflet li rario htimaiuta- 
tis dlcr linaln,& non impuliitta.cu vbictinq; locu ra- 
tio habcrcr , luberct ct locu dtfpolitio , arg.l.illud. tt 
ad Icg. Aqiul.&idcocinn licracio impulltiu,&non 
fnulis,abcaiionlicccargucrc, arg.l.j.f. fcxum.rl.de 
poitul.Pra-ccrca liLcthumamtarisintuitu dicat Itiili- 
uunus fcprabuilleparcnubus faudcatcm cxcmnlari 
tcr fubliicucndi.camcn humanicatis intuituidablm 
pcracore concclVum clt cum llla modifkatione , vt 
proccdac in illis dunraxac libcris.quibus dcbctur lcgi 
tima, ncc vltra fc porrexic humanitas Iullini.1111 id 
conccdcntis. Ncc tam in colidcrationceHedcbet hu- 
manitas, quam parcces habcnt crga Ubcrosctiam ua 
ruralcs tancum, quam humaniras, quam lubuic Im- 
pcratorcrga parcntcs refpoftu libcrorum lcgitimo- 
rum.non autcm naturalium rantum. 

Tertib & vlrimb,alijs omirtis moucn rur: Quia d.l. 
humanitatis , pariformitcr rcfpicit patrcm & mari e : 
crgo panformiccrdcccrminat , cum dilpofuio plura 
rclpicicnsdcccrminabilia, pariformiccrdecciminaro 
dcbcac.Liain hociurc.rf.de vulg.&pupiLlcd maier ri- 
lio nacuralicxcmplariccr fubitituerepoicft, Docto- 
rcscommunitcrin d. 1. cx facio .crgolimihccr idcm 
faccrc poterir parcr. Ccwrum & huicrationi i cipon- 
drtut , diucrlam intrrparrcm & matrcm rationcm 
adcilc.cuin filio natiirah pcr parrcm lcgitima node- 
bcuui .1.1. C.dc nacural. hbcr. Icd fccus cll in nutrc, 
cum ipb tcncacur rcliuqucrc lcgmmaru ctiatn lilio 
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fpurio.l.ii fufpc^f.j.ffdeinoffi.tefta. &/icplirtobli 
gata clt matcr filio naturali, quam patcr , vltra qubd 
dc cllentia cxcmplaris fubltitucionisiit, qubdlcgiri- 
nu rchnquatur,proutpacecin d.l.htimanitaus,&ibi 
Doctorcsiradunt. 

Cum fiipcrioropinionullararioneDitatur,cuico 
modc rclpondcri no polfic , idco altcra clt opinio ne- 
gaciua lupcriori coiuraria.qu.un rcncnt Ang.Imola, 
Cuman.Arcc.Alcx. laf & Ripa in d.lcx facto, Arct.&. 
Iaf.ind.l humanitatis, Polic.in traCi. cxcmpl. fubltit. 
in fexta diibicacioncfcptnni quxliti pnncipalis.&Za, 
fiusin cod.cracta.num. 4. & Vafquius in tract.de fuc- 
celf progrcllu, lib. l.f . 1 7.num. 1 o.cum fcq & hxceft 
cominunisopinio,quarprobatur cx plitnbus: fcd, 
omiffis lcuibus, 

Probaturprimo,quiabonum cftargumcntumde 
pupi!lanadc\cin;ilarcm, arg.d.f.qturatione, Inltir. 
dcpupiLfcdrilio naturali pupiilans lubltitutioficri 
non poccll, crgo ncque cxcmplaris . Huic rationi re- 
fpondciut.quodpupill.irisidcorilioiuturali ficri no 
porelt, quia 1 11 ca rcquirirur patru poccltas , d.L 1. ffi. 
co. vndecam pater filium naturalcm in potcitatcno- 
lubcat f j.I nlttr.de nupcnon mirum cfl.li ci pupilla- 
ritcr fubituucrc non potcft : quod fccus cft in cxcm- 
plan, in qua patriapotcftas 116 requirirur, &fic intcr 
iltaslubltimtiones incafu propolito diuerla cft ra». 
tio,& idco dc vna ad abam illatio fieri nb dclteo, arg., 
l.nacuraliccr.f.nilnlcomm!incffi dcacq.pollcifi j 

Sccundb&vlcim<\alijs omiflis, proharurpcr tex» 
ind.l humanitatis.vbiapparct, qtiod llhs cxemplari* 
fubltitutia fien potcft . quibus lcgitimadcbcrur : fed. 
fihjs naturahbus lc^itima a patrc non dcbctur. 1. vxo- 
rcni.?i.patcrnaturalis. rTdc lcg.j.ergo a parrc filijs na 
ttirahbus cxcmplaris fubftitutio ficri non poicft . Vc- 
rum huicLhumanicatis, hocmodo mduCrar, inqtu 
Doctorcs maximam vimlaciiint, & pcr qtum com- 
munitcr omnes vidcnttir m hanc opinioncm perrra- 
iire.rclpondetur, quixlind.I.humanitaris, nondcb- 
dcratur.qubdci.cui ficcxcmplans.rclinqtuturlcgiti- 
ma ad liii crcaiioncm.licctad cius iam creaci , ritcq; 
in clle produdtj rcfolurionrm vicaudam , vrilc lic , 
rchnquaturlcgirima.nccxemplaris, qurab initiori- 
lc conltituca fuit , pcr tjucrclam rclcindacnr : & ideo 
dicic ccxtus.vtoccafionc huiufmodi fubfticutionisad 
excmpluin ptipillaris qitcrda millacontratcftamen- 
tuni corutn onatur,& lic dc nccclfirarc, & pro forntt 
non reqtiiritur, qubdlcginma rclincjtiarur: fcd hoC 
dictum clt ad protiilioncm , nc rcJtamcntum fubucr- 
wtur . & ij dixcris , daro qutxl iit vcra harc rcfponfio: 
tamcnetiamtunc fitis iignificarur,qubd illis dun- 
taxat hbcris poreft ficri excmplaris, qui pofTunrad 
qucrchnn inolficioii tcftamcnri inuitari : fcd querda 
inotficioli teftamcnti non darur filijs naturalibus,fccT 
dcmum Icgirimis.quianon daturniliijs, quibuslcgi 
tima dcbctur, vt in Lcutn qu.Tritur, &in auth.nouiul 
ma.C.dc inoffi.teuam. & ln LPapinianus.f .quoniam 
autcm qtiarta.&f.quarta autcm. ft.de inofficteltam. 
ergofilijsnacuralibus cxcmplaris ficri non poterit. 
Quia rclpondctur,qubd cum qubd legitima rclin- 
quarur, non fudeforma:lcdlitdcconlilio, nctcfta- 
mcntum fubucrratnr occafionalitcr. cx hoc datur in- 
tclligi qubd llhs, quibus quercla non cumpctit , vtil* 

cft, 
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eft.quod Icgirima rclinquarur : ergo a rationc ccf- 
fanre qaibus nnncompcrir, non dtvrilc, cum non 
adiitoccaho rumpcndi rdramenrumperquerelam. 
Etlicetifte rdponfioncs pollcnt difputando dcfen- 
fari : attamcn fi volumusfcqui communcmopinio- 
nem, aquain iudicando 8c confulendo non cft di- 
fccdcndum: cgodicoquod oprimepcr hanc legem 
proharur , qu6d pro rbrma cxcmplaris fiibftiturio- 
nis,&dc nccdfitate iiitrodudum dt, quod lcgiti- 
ma rdinquatur. & qu6d hoc lir vcrum , notanda 
funrilla verba,liceariiidem parcnribusdcqirima por- 
cione ei, vcl cis rchcca, quos volucrinr his fubfti- 
tuere.modo lic, Ablatiui abfoluti in conditioncm 
rcfoluuntur. I. a teftatnce. rT de conthtio. & dcmon- 
ftratio. qiur conditio denotat formam.l. prarcor.ffi 
de collat. bonor. forma autem nccdfirar, alioquin 
ea omiua,adus eft ipfo iure nuJlus. L cum hi.$. fi 
pr.r tor . <T dc rranfadc. fcd quod pcr parrcm excm- 
pl.inrcr fublhruenrem legitima relinquatur, idper 
ablariuos abfoluros introdudum fuitin di&al.hu- 
reaniraris,ibi,legitima porrioneci, veleis rclidra. 
«rgoquod exeniplaris fiac fubftintio, de nccclfita- 
te&profbrmaacquiritur, quodlegfrima rcbnqua- 
tur, alioquin excmplaris non renet, & pro forma 
&dcnecdfitare fuithoc inrrodu&umad rcmoucn- 
datn omnimodam occafioneth fubucrtcndi tefta- 
xnenrum. & fic verum non eft illud introducturn 
eflc folum ad vicandard rcfolurioncm excmplaris in 
ellc produ&r, &nonadfm crearioncm: cum vrvi- 
dcs , ctiam ad exemplaris fubftirurionis creatio- 
ncra dcfidcrerur,& neceflarium fit legirimam re- 
Linqui: ex quo fignificatur, quod illis exemplaris 
fubftitutio fieri poteft, quibus legitima dcberur, 
& per confequens quibus inofficiofi teftamenti que- 
rda comperic. ergo cum naturalibus filijs per pa- 
rrem legirima non debeatur, di&o §. parer nararafis, 
Sc pcr confequcns inofficiofi teftamenti querela non 
corapetat : lllis per parrem exemplaris fubftiturio fie- 
ri non poteft . & per hoc ego cum Itac coramuni opi- 
nione pertranfeo . 

Quarfecundum anredictos Dodpcs nonproce- 
dirin marre,cumabeadebearutjftis fpurijs legiri- 
ma. I. fi fufpccTa. f primo. rf. dc<noffioiofo teftameru 
to.f nouilfimo,lnllicuc.ad Orfirian.&Lprima. $. pri- 
rno. ft ad TercuII. Scd aduerte, quod hoc non proce- 
ditin marrcilluftri, cumin eius bonis nulladebea- 
turlegitimafilijs naturalibus. I. fiqua illuftris. Cad 
Orfician. Itcm non procedir in fili/s fpurijs naris ex 
damnato coitu, quia runc dictis filijs in bonis ma- 
trisnondcbcturaiiqualegitima, authen. excomple- 
xu , & in corpore vndc fumirur. Cde inccft. nupr. & 
in iftis termmis loquirur Barto.in d.I. cx fado, qucm 
refen Sc fcquirur Alcxan. in confilio 40. numero 1 ; . 
voluminc quarro. 

SVMMUl\lPM. 

» Filius furiofus , an cxbaredari pofjit. 
x Exemplaris, an exbxred.no filio fieri poffit. 
i ExempUris , an fieri poffit , fi pater vcl mater relique- 
rit fitriofo minus leguima^. 
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4 Exemplaris fiVto furiofi fada , an valeat y ft m nibi- 

loex bonis teslatoris fuerit inflitutus ,fedin bonit 
atienis. 

5 Vater in exemplari fubslituendo vnum ex filifs furio- 

fi, anliceat aliosprateiire. 

6 Teflator, an pofjit monaflerium in vniuerfo exempbri- 

terfubflituere.&filiosin recerta. 

7 Fratres qui ftnt exemplariter fubslituendi ; eJr praci- 

pue,quanioextant confanguinei & vterini , num.t. 
& quando extant vtrinque conikntli confanguinei 
&vterini,num.g. 
Fratres, an quando non extani ,fed forores , vna ipfa- 
rum ftt fubflituenda.num. i o . 
11 Tater fi exemplariter non fubslituat fratrem quem 
fubflituerc debebat , an tejlimentum in totum rum- 
patur. 

I z Materinexcmplari fubflitutione, an prateriri poffit. 
I j Subfiauendi qni exemplariter funt , an in aliquo 

onere grauari pofjint , & pracipne per fideicom. 

miffuncj. 

C A P. V. 

Vpra declararum fuir, quibus exempla- 
ns fubiiitutiofieripoffir: modo vidcn- 
dum cft, quar rcquirantur, vt fiat? &pri- 
rao requiritur,qu6d illi, cui fit,iegtrima 
rclinquatur. ita in di&a L humanita- 
tis , probatur . Verum pro huiusqu*firi refotutionev 
1 dcpluribus eft quxrendum: Sc primo, f an exem- 
plaris fubftiturio cxh.credaco filio ficri poflit ? Scd 
antcquam ad huiusconclulionis rcfohitionem con- 
defccndam , vidcndum cft , An furiofus exh.rreda- 
ripolfitcxiufta caufa ingraritudinis commilla: an- 
te rurorcm ? Er omifla difputationc 8c condufiu^ 
proccdcndo, dicas quod fic , 8c eft vcra , & commu- 
nis conduiio , quam tencnt Barto. numcro decimo- 
nono.Iaf.nuracro 18. 8c 19. Aiexand. numero j t. 
&Ripa, numcro 71. in diXil exfao\>, Deci.in di- 
crral.humanitaris, Polit.in tracia. exemplarisfubfticu 
rionis, inprimo quarfito ooaui quaTfiriprincipaiis, 
Fernandus Valquius in tradaru de fucccffionum 
crcat. hbro tcrria fai.numero. itfi.cVAnge.Aret. 
in §. qua rationc, Inftitur. depupilla. 8c harc eftcom- 
munis,& reccpta Scribcnrium lcntcntia, quxpro- 
baturinLdecrcationibus. C. deepifco.audicnt.&in 
Lfin.$.led cum antiquitas. C.<)c curar.furiofi. 

Hac igirur concfufione rcfbluu , in aba condu- 
fione, an exemplaris filio cxhxredaro ficri ppffit ? 
1 fdicasduas adcflc Oodorum opinioncs, quarum 
prima eft atfirmatiua, quamtencnr Curtius iunior 
numeroduodecimo. Corafi numcro nono, 8i tcttio- 
dedmo. Lanccllottus Dccius, Corneus, numcro 
octauo, & Philippus Dccius, numcro fcprimo,in 
dicbi l.hiimanitatis, Couarr. in cap. Rainutius, ex- 
tradc rcftament. $. fcxto, numcro fccundo, AngcL 
Areri. in $. qua ratione , Inftitut. dc pupilla. Fcrnan- 
dus Vafquius in rrada. conrroucrfiarum illuftrium, 
in cap. 1 06. pcr totum , & Hieronymus Verius in di- 
dhiLex faifto. 

Moucnrur ifti prim6, quia exemplaris fubftiru- 

X rio 
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liofuitalcgeintroducta adcxcmplum, ac iinulitu- 
dincmpupillaxii.vtindicra l.cxfacxo, prpbarur. Scd 
pupillaris filio cxhxrcdaco ficri potclt , dicu Lfccun- 
da. ti. codctu, dc vulga. crgo cxcmpiaris ctiam cxhx- 
rcdato fieri non prohibccur. Vcrum huic rarioni rc- 
fpondctur, diucrUra iiucr caiiim & cafum ratio- 
ncm adcllc : nam idco pupillam ficri poceft cxh.r- 
rcdato, quuinrroducxafuit eotcmporc, quopatua 
potcflas magis ohfcruabatur.poicramqiic hlij cxii.v- 
xcdari faluo incolunuquc tcltamcnto, cum tunc tcm 

rorisopuscllct, vtprobarct fciniuftccxhxrcdatum, 
nam his. $. fina. ri. de inofiicic. tchamcn. icd poft- 
modum iltaalpcricas patnx potcftacisdiminuucir, 
&idcoin dithiL humanit.uis, requiritur inftuutio 
filij, quxioquituriurcnouo, fccundiim quod afpc- 
ruaspatnx potcliatis, pcr quam liccbat cxlixrcrla- 
rc, vt in l.in fuis, ff. dc hbcr. &pofthum. ccpta cft de- 
Liniri: nam curn dicul. humaniutis, fund.ua lit in 
-pictate& humanicatc, humanum uiumquc cft pa- 
trem fubliirucnrem filiofuojcgirimamiurc hono- 
rabili, & licinftuurionis rclinqucrc, & inluimanum 
impiumque eft filium exlixrcdarc : & propccrca 
cum humanius vna cum inhumaniratc Ihirc non 
poilir > lnttoduciutn fuic , quod cxrmplaris Uib- 
fticutio fiat filio inihtuto in iegitima , & non cx- 
hxrcdato. 

Sccundo & vlrimo, alijs omiflis , mouentur: quia 
fi excmpJaris exhxrcdato filio ficri non pollct , fc- 
qucrctun, quod illud, quod in fauorcm cft intro- 
ductum , in odiurn & incommodum rctorqucrcrur, 
&afHicxoiungcrcruf afihdio, vtprobabo: icdcon- 
fequcasdiccrcabfurdumelr,l. quod fauorc, dcll.& 
Llrnpcnalis. C.dcnupt.ergoabiurdum cft ctiam di- 
cere , cxcinplat cm filio cxhxredato fieri non poile. 
piybatur confcqucntia : Nam cxcmplaris vcilita- 
cctti > fauorcm , prouidoncmqnc nlij, iuducit , vc 
colligiturcxLfi pupillus. rl. dcacqukcn. hxrcd. Scex 
Lexmbus. C.dcinofiicio. tcllamcn. flc vniitas lllinc 
dclccndu: quiacura furiofus tcltamcntum conde- 
rc non poflic.f itcra furioii, lultiiuc. quibus non 
cft permilL f.ic. (cflamcn. vtilc cft, vr pcr mcdiam 
pacns pcrfonam aim tcftamcnto dccedat. $. nam 
tnortbus, Inftiou.tic pupilla. intcrcfl cuim cuiuf- 
quccum lixrcdc rcftamcntario dcccdcrc.l. & quia 
hoc intereft. ri.dc interrog.acho. & $. primo. Iniiitux. 
qtiibus cx caufmaou. non licct. quod fuiioliis is 
multis nominibus affltctus fit, patct: nam furiofus 
ipfofurorc iaris torqucrur&punitur. Ldiuus.ff.de 
oific. prxfid. Itcm pcr cxhxrcdationcm ctiam (atis 
afihctionc, arque iniuria affcctus vidctur. l.cum qui- 
dam.C.delegat.l.Papinianus.inprincipio. ff.dcinof- 
fkiofo tcflamcnto . cki. fola enim , Authcn. vt cutr» 
dcappcllar.cogno£mod6fic: cxemplaris, vr vides, 
inuoduclafuirin fauorem, vtilitatcm, commodtim 
&prouifioncm furiofi: crgo ficxhxrcdatoficri non 
poflct, id rcdundarcr in damnum.incommodum & 
odium cxhxrcdati , & lic quod in fauorcm cft intro- 
dtictnm, in oduim rcrorqucrccur: & cum funofus 
exharcdatus duphci modo lit afHiChis: ii ci cxcm. 
plarisficti non pollct, afHictio ci intigcrctur, quod 
impium inhumanumquc ciiet : qu6d vitra quod pa- 
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rct ad fcufum, probacur in l.vnica. C. de his, qui ant« 
apcr.tabuLin l.fin. Cdeinftuut.&fubiht.&inLlm. 
pcrialis.C.dc nupt. 

Cetcrurn & nuic rationi refpondctur, quod li- 
cct cxcmplaris filij fauorcm, & vtiiitatcm, proui* 
fioncmqticm rcfpiciat: umcn pro forma introdu» 
<chimfuu,qu6d filius in lcgitima inflituatur, pro- 
urjupradcmonflratum fuir.quodfactum fuir, tum 
ncteliamcntumfubucrti poflir.lcdfirmum icvali» 
dum remancat, tum ctiam quia , cumcx humanita* 
tc& piccate hxc ctcmplans introducxa fucrit.hu- 
manum piumque videbatur pattcm lubflirucntcm 
cnulo honorabih lcgttim.im hhofuo rciinqucrcde* 
bcrc. Ncc li cxcmplans non fiat, pcr hoc introdu* 
clum in fauorcm, in odium rctorquctur, & afrli-' 
dio iungitur afrliclo , quia furiofus ii non habcc. 
fubliitutum, habct Itxraiemabintcftato, idcofui 
non intcrefl h.uScrc fubliitutura : nam habctc fuo 
ccllbrcm , intcrcfl cuiuiquc , ne bona rcmancant 
vacanua, vc probattir in Lpnma , in principia ff. de 
fticcclI.cdicto,&in L&quixff.dcintcrrog.acxio.pro- 
pccrca li fucccllorcm habcat cx tcflamcnto, fcu ab 
ilitcflato.iui non intercfl , vc probatur ctiam arg. no» 
tacorumper Porcium in$.quos auccm.infinc, infli- 
ruc.dc botKj.poirciT 

Etcum fupcrior opinio nulla rarioncprobctux». 
eui lcgicime icfpondcri non pollit: idco alcera cftt 
opuuo ncgatiua (upcriori contraria, quara tencnb 
Barto.numtrodccimootlauo. Alexand.numcTo j f$ 
laf. numcro vi^climoicptimo. Ripa, numcxo 71. 
Guihcl.Ravn. Angcl.Imola, & alij communitcr in 
dicxa L cx f.Kto, Barto. BaltL Asgc. Salyccr. Fulgod 
l'.in. de Caflxo, lai & alq communircr in dicxa 1. hu- 
mamcjcts, GuiiicLUcncdic.incap. Rainucius, ctculo 
dc cxcmplari , numcro vigcltmn , cxrra dc reftaracn. 
Polic. in tradfaru cxcmplaris fubiViturionis, in pri- 
moquxlito oc^xaui quxfiti principalis , & Zafiru irt 
codcmcracxa.numcrolcxto.& hxccft communis, 
& rcccpta Saibcntium fcnccntia, qux omiiuslcui- 
bus probatur vnico fundamcnto pcr tex. in dicxa L 
humanitatis, cum lic induccndo m.vcrbis illis, ie- 
giriina portionc ci, vci cis rclicxa, namablatiui ab- 
foluci rcloluuntur in conditioncra. Ll reflarcice. 
ff dc condiria & dcmonlliatio. qux condido de- 
notar formam . 1. prxtor . ft. lic collat. bono. forraa 
autcm ncccliicac , alioquin ca orailla acxus eft ip(o 
iurc nuilus. Lcum hi. $. fi prxtor. ff. dc tranfacL crgo 
vcrba ilia,lcgitima portionc ci vd cis rclicfa,refoiuu- 
tur m conduioncm, idcft li legitima portio ci vel 
eis rdicta ti:,& (ic dcnotant formam cxcmplaris fub- 
fticurionis . igitur iftafonnaomilla, cxcmplarisfub. 
fticutiocht ipfoiurc nuila, &pcr conlcquens facxa 
cxhxrcdaro non ccncbir. 
) Iuxra fupradic>am conchifioncm quxrirur, fwi' 
vaicar cxcmplaris.fi parcr, vcl matcr rcliqucrit furio* 
fo minus lc^uirna ? in hac conciufione dux funt 
principales Docrorum opinioncs, quarum prima 
cft afhrmariua , quam rcnent Barto. numcro vngcli- 
mo. Alexand. numero 57. laf. numero trigcilmofe- 
cundo, cum fcquen.& Arcti. in dicta Lcx facxo, Sab/- 
cet. Paul. dc Caftro , Arcti. Curt. iunior , Iaf. CoraC 

& 
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&Deciin ditfal. humaniuris, & Polirusin tracfa. 
rxemplaris fubftirurionis, in ccrrio quxfiro ocuui 
«|tt rli n principalis , & hxc cft communis , & rcce» 
pta Scribenrium fentcntta.quam tenet etiam Vaf- 
quitisin tracu. conrroucrfiarum llluftrium.incap. 
lotf.numcro 40. 

Moucnrurhacrarione. Filio, cuiminus lcgirima 
reUnquicur, ipfoiure fupplcmcnrumdebecur.Lici- 
mus.Cdeinorado.reftamcn. &tdeo focunclum Barc 

rerindchaberur.acrirclitta effec a parre. ergo dicfa 
humanicaris, qux in humanicace elc fundara, &fic 
eft fauorabiUs, locumhabereriaraincafu lfto.pro- 
barur confequcntia ,qtria larcommunis , qux non fit 
ftricreintcrprcunda, fcdlargc, fnquens incafu vero, 
trahitur adficfum,ImoIa,&Alexand.ini.prima. f. 
lex Falddia. fT. ad leg. Falcid. & in L Gallus. $. & quid 
fi rantura . ff! dcliber. &pofthum. Confirmatur hxc 
rario, quia fupplcmencum, qtiod vcnir in confequen- 
tiameius, quod rclicfumcft, rcpuuturrdicfumin 
tcftamcnto , pro quo facit, quia in L hac edicfali. C. 
dciecund.nupcdidturqubd plus nonporeft rclin- 
quinoucrcx.qttam vni eat filiji primi mairimonij, 
cui minus rdicfnm fic: & taraen ibi Baldus didf, 
quodinfbtutus in vno nummo,quia poteft ex iiia 
inftitutionc confequi fupplemcncum: repuMCurin- 
ftirutus in coca legirima: & idco noucrca canrum 
confcquiporeft, quanturo fit cocalegitima . Huicra- 
tioni rcfpondccur, quod pro fbrma requiritur, qubd 
tota rcbnquacur lcgicima, vt liipra dcmonftrarura 
fuic:&idco omiffio calis fbrmr acfum vitiar.Lcum 
hi. f. fi prxror. fT.dc rranfacf . vnde licit dicfa Lhuma- 
nitatis , ficfauorabilis : tamen non extcndicur ad> 
cafitm ifhira fupplemcnri contra fbrmam cxcm- 
plaris fiibftiturionis , quxfomu dat cfic rei . Lluiia- 
nus. fprimo. tn ad cxhibendum . & ex his confbt vc- 
rumnoneile, quodficde confilio,qu6d toca rdin- 
quacdr legirima, fcd eftde fbrma: & ideo non tc- 
net refponfio Alcxandri , dum diccbat,quod dicfa 
L huouniutis, habuic rcfpccfum ad tcmpora iUius 
legis , quibus oportrbat rdinquere filto integram 
legirimara , aUas teftamcntura erat nuiJum.&fub- 
icctum quercLT inofhcioli , fccushodic, quia legiti- 
rnafuppleturalegc: Namnon renechxc rcfponfto, 
cum przfupponar, qu6d requiratur, furiolo rcUn- 
qui legitimam, ne tcffamenrum irritctur,& fic de 
confilio, qubd non eff vcrum . Et fi denuo dtxeris, 
quod liccr omtffio formx viriet aCfam: tamen hoc 
nonproccdic, quandolex fuppiec defeCfum omiiLe 
folemniutts. Lnon alicer, aim I. fcquen. ff. deadopc. 
fed incafu noftro lex fingit fiipplemencura lcgirima? 
a tcftatorc rclicfum . crgo fi tota legirima non rclin- 
quarur , acf us , &ficexemplaris fuoftirutio, non vi- 
ttatur.Rcfpondccur ncgando fupplcmentum legiti- 
mx fictL- venire ex rcftatoris difpofirionc , iramo ve- 
nic contra tcftaroris voluntatcm: & hinc cft, qubd 
ad fupplemencum non agicur adtionc ex rcltamcn- 
to, fed condicfione ex lege , prout cft comraunis opi- 
nio, quamtenentSaiycecinLfcimtis, infinc, inprin- 
dp.Cde inoffido.tciiamen.giof & coramunitcr om- 
ncs DoCfores in L omnimodo. Ccodcm, dc inoffic. 
rcftamen. CocaCin LfiUum, quem habentcm, nume- 
ro 1 04. C.famiL acifcun-PaulusPiais, numcropj. 



122 

Alexan. columna penulcima , & Ruin.in fi. poff imo. 
&alios,in Lin quartam.rTad lcg.Falcid. 

Verumfi vcriratcm amamus.hxcrciponfionon 
tenet,quia antea fi minuslegirima relinquebarur, 
nafcebatur occalio rumpendi rcftamentum, quam 
occafioncm volens Iurifconfulcus penicus & omni- 
no remouerc, lncroduxic per dicfam l.humaniuris,q» 
pro forma cxcmplaris fubftitutionis coca rclinque- 
returlegirima, cuioccafionireftamenrum rumpcn- 
di dcmum per aiias lcges iuuamen inrroducfum 
fuit,perquasonnsgrauamcnquc a iegrrirna reijci» 
tur, &ipfoiurelcgitimx fuppfcmentumfit: &f:cfi 
minus fcgitima rdinquatur, nc tcltamentum pro- 
ptcr qucrdam lnofhaoii rcftamcnti rumpatur,lex 
dcfccfum omifTz folcmnitaris fupplcuir, iu pro- 
barur in 1. omnimodo, &in l.fdmus. C dc inofhcio. 
teftamen.Igicur fi omitutur forma ifta , qubd tota 
non rdinquacur legirima, acfus non viriarur,argum. 
dicff Lnonaliter, cuml.fcquen.rT.de adopr.vbi in 
argum. probatur, qubd paria funt, vcl qubd tdta- 
tor tocam rdinquac Icgicirnam , prouc rcquirirur 
in dtclaLhumantutis, vd qubd lex ipfo iure fup- 
plcar : qux iura loquunrur ctiam, quando requiri- 
tur pro fbrma . Et fi denuo dixcris , qubd dicra I. om- 
nimodo, iicct fit poftcrior, non cxtcndirur ad ca- 
fum fpecialem dic^Lhumanitaris, exco,quialex 
nouaquantumcunquegcneratitcrkx^uarur, non in- 
tdligiturloquidciliis legibus, qux ponuntcaibm 
tpecialem , glof. ordin. & ibi Bano. in 1. iaendum , in 
prindp. rT qui tarifH. cogan. & fadt tex. in Lin tclu- 
menris. Cde ccftamen. iundfal.hacconfulriffima, in 
princip. vbi glof & Do&orcs. C. qui ceftamen. faccro 
polT quia rcfpondccur, qubd di£tz regula non pro- 
cedir, quando conftac dc mentecondcnris legemgo- 
neralem , vdle eam porrigere eriam ad cafum fpe. 
cialan, ica cradic Ioan.dc Imola uiL fi vcio. $. de 
viro. fT folu. matrim. qnem fcquitur Aicxand. in di- 
cul.fdendum,prouc conftat incafu noftro,quod 
dcducicur hac confidcrarione. in dicb Lhumani- 
raris, inrrodudfumfuir, qubdpro fbrma excmpla- 
ris fubflicurionis coca rcfinquarur legirima, & hoc, 
vt omnino remoucrctur occafio rumpendi tdfa- 
mcnram, in dtcu Lomnimodo, difpofitum fuit, 
vt fi per patrcm minus legitima rclinquercrur,ip- 
Ibiarelcgirimx fiipplemenrum fiat, &hoc,nepro- 
ptcr qucrdam inoftidofi teftamcnri ipfiim tcfta- 
mentum irriurctur.&ftc ifta fuit gencralis dilpo- 
firio , introduda eadem rarione, qua difpofitio di- 
crcLhumaniutis, introducla fuic. Vnde cum ratio 
did(Lomnimodo, habeac locum etiam indifpofi- 
tionedicb;Lhumaniuris,immo fit eadem: dicen- 
dumeft difpofirioncm dtcfcl.omnimodo, iecxten- 
dere etiam ad dicfam L humanitatis. & tanto magis 
cft dicendum hoc, cum amba- lcges fint fpeciaics, 
quia dictaL huraanitaris , loquitur in cxemplari fub- 
ftiturionc, dicul. vcrb , omnimodo , loquitur in te- 
ftamcnris, inquibus filio minus lrgitima rdinqui- 
tur . Scd inter fpecies iila derogar aireri , qux eft fpe- 
dalior, &illa difpofitio dicitur magis fpccialis , cu* 
ius ratio eft magis fauorabilis , Bald. in L hacconful- 
tiffima.Cqui tcflam. face. pofl. Ia£in Lfi Ruifinus.C. 
dc tcftamcn.milit.fcd rario cLLomnimodo, cftmagis 
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fauorabilis proptcr reftamenti confcruarioncm , & 
m agis fauorabilis cft rauor libcrorum proprcr vahdi 
tatcm cxcmplarisfubftituUQrus.Lcx tribus.Cdcinof 
fic.tcltam.&proptcrfirmitarcm rcftamcnri: intcrdt 
cnim rcipublicx tcftamcnra confcruaru L vcl negarc, 
iTquemad. tcftam. apcrian. quam irritatio reftamcn- 
ti , fi tota non rclinquarur lcgirima. crgo dilpofi- 
tio d. 1. omnimodo , dicitur magis lpcciaus, & dcro» 
cat difpofitioni d.Lhuraaniuus. &pcr hanc ratio. 
iicm cgo cum hac communi opinionc pcrtranfco: 
liccccontrarium tcncanrglof ind.Lhuinaniutis, & 
ibi Corn. num.SA Alcx. num. j .lo.Faber in §.qu.i ra- 
tionci liiftit.dcpupd.Ang.lmoIa, Curaa.&Ripa, in 
d.Lcxfado. 

ltetn dubitatur , f An valcat cxemplaris ratu filio 
funofojiin nihdoexbonis rclurorisfuir inifaturus, 
firdrannim in rcalicna? Rclolutio huius condufio- 
nis pcndct a rcfolutione iliius condufionis, An in rc 
ahena rclinqui poifit lcgitima rftulo inftiturionis ? 
In quavidctur communis opinio, quod inrcalicna 
tdinqui lcgttima ritulo inftitutionisnon pofiit, pro- 
ut tcncnt Bald. in I. cum abcna . C. dc lcgar. Aret. in 
Lnon amphus. ji.lin.rT.de lega.j. Rodencus Xuarez in 
1. quoniam in prionbus. C. dc incrlido. tcftamen. 
Rui. numcro 1 7. Ripa,numero 1 1 S . Alcxan. numc- 
ro 1 S.poft A ng. & Imo. in Lin quarta m. rfiad lcg. Fal- 
dd. fc.tmoucnturpcr<LLfamus. rcplctioncm. Vc- 
tujn contxarium unictFcrnandus Vaiquius in tract 
controucrf llluftr. cap.i 06. numcro 41.111 tracla. de 
fuccclf progrdlii, hb. j.j.4. numcro 1$. & ia rracu. 
dc fuccclL c rr.it . I ib. $ . >. 10 . numcro z 4 1. & hxccon- 
clufioprobaripoteft hocddcmmate.Nara aut fiho 
rdinquitur lcgiuma iti rc alienacooienticntcdorni- 
no,&iunc fieri potcft, quia hxrcs redimcndo rcm 
rdtcum a domino , diciuir iiiam tradcrcfilio utv 
quam a patrc pi ofcciam.l.nuii dubiuin. Ui n.tt de lc- 
ga. j.Lahenus. fTadlcg. Faicid. & $. non loliim,Inftir. 
dc lcgat A' hinc cft , quod talc lcgatum 111 lcgirimam 
imputandumcit, RipaincLLinquartam, iubnumc 
ro 1 ij^Autrdinquitwfilioregitimainrcalicnacon 
fcncicnre filio, & rchccum acccprando : & tunc , quia 
talcrclictum rcialicnx huis mtcllcCtu, quoad crlc- 
Ctuin eft icgatum rci proprix pcopter ipuin arftima- 
tionem, dicto $. non (olum , InftiruLcic legat.vaiebit 
talc rchdum.&hinccft, quod tenctur illudin lcgiti- 
mara unpuure, Ripa in di&al. in quarram , fiib di» 
£to numero 1 ; 9. Aut rdinquitur nlio, eo inuito*. & 
tunc fimUitcr talc rclictuin valcbit . & rario cft , quia 
inftitutus in ccrta rc, habcturlocolcgararij &prxci- 
pucin his,qux rcfpicmnr iplam rcm. Lquoties. Cde 
hxxed. inftitucn.& ibi fiorco. & Dodofes commu- 
nicer . Scd lcgarum rei dicnx facrum valec, & dabi- 
tur ei, vcl rcs ipia empta cx pccunia harreditaria, 
vd rei arftimatio , dicraLnon dubium . $. fi. ff. de leg. 
tcrrio. ergofiraditcr valcbitrchctum riculo inftitu- 
tionisfiliodcrc alicna factum . &hxccondufio, vl- 
tta fupradictam rationcm probarurinLfcimus.C 
dc inoffia tcftamen. Necobftat did. §. rcplctionetn, 
quia illud procedit cx lccis difpofitionc fublidiar la 
indcrcdum prouilionis hominis : nam lcxdifpofuit 
fingulis in rcbus hxrcdiurijsfilium parrcm habcre, 
non iecus, quam cctcri harrcdcs cx parcc inftiruu. 
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vd legaurijparrcmbonorum.Ceterumipu lcxpcr» 
mittit tcftatori , vt camcommunionem, quam facit 
lcx, ipfc diuidcndodirinvu. I.quotics. C famil. craC 
&Lparennbus. Cdc inoftic. tcftamcn. Prartercalicet 
resahcnardinquamr: ramendidrmcfledcfubftan» 
tiatcftatoris, quiafircdimitur dc pecunijs teftato- 
iis,& traditur harrcdi, iuris inrdiccru legatumdici- 
tut rci propriar , dicto $.non folum . fi non redimicur 
proptcralu'mauoncm,qua"filio citconcedcnda de 
rebosharrcihtartjs , dicitur fimilitcr rei propriar le- 
gatum : nara pccuma comprchcndirur in iubftan- 
uapatris, cum fubftantia pams non figmficct cor* 
pora hxrctiitaria untum , lcd ctiam pccuniam hr- 
tcditariam numcratam, & lura hxreditaria. fiibltan- 
tia cnim idcm ligniiicac , quod lu.-reditas.Lna quod. 
$. finx Lcogi , in princip. ff. ad TrcbdL $. fi vcro non 
fcccru, Authcn.de hxrcci.& Faldd.& Barto.in Lfi 
quis fcruum.jl.lina.rT.de lcgar.iecunda Vltrahxcno- 
ta , quod intcntio iurifconlulti in dicto $. replctio- 
ncm , quando dicit lcgiuinx fupplcmcncum ficri 
dcberccxrcbus liibftantix patns: hiit iolumadde- 
monftrandura , quod ca, qux ad filium pcrueniunC 
cx ali js caufis , quarn cx bonis patris , icuex cauia pa- 
nis , vt puca cx iubiUtutionc , vcl cx iur eaccrefcendi» 
puta vfiisfrucrus, cum iint bona aduenriuiuion fitnt 
infupplcmcntum lcgitimx itnputanda:& ad hunc 
finem fucrunc prolau vcr ba ilia , cx rebus fubftantix 
patris, idcoadalium fincm trahinon debent, cnm 
intentio agcntis vlcra dus intenrionem nihil ope- 
rctur. 1. non omnis. ff. ii cert. pcr.ic. & hinc dt , quod 
data fiho , vd filix contcinplatione patris, &quando 
contcmplauo patris fiiit caufa finalis dadi fiho : tunc 
filmm lcgitimam a pacre dcrrahendam^ dcbet illa 
diu impuurc , Bercn^ar. numcro 66. in dictaL in 
quarum . Etratiocft, quia ifta in hoccafu cxparri- 
monio pattis origmem fumpiille finguntur.Llcdli 
plurcs. i. in arrogato . rT.de \nlgj.&pupiua.vbi Sar- 
to. & L profcctitia. rf. cie iurc dot. & hiiK etttm cft , 
quod liauus dcdent dorem iplinepu viuentc fiho. 
vd patruus codcm modo ncpti ex frarre,qnibus cau- 
fis in dubiocenfctur dauccntcmpbrione fuspatris. 
I. dcdic dotem. rf. dc collat. bonor. dcbebit illarn in 
lcgitimam fibi cx bonis patris dcbium impuurc, 
Ripa m dicul. in quarram, numcro io<5.& fic non 
ruicintentioluriicpnfulu cxdudcreca , quxa patre 
cxdusdifpoiitionc infihum perueniunt. vndccum 
rcsalienali rcdimaturexpecunijs hrrcdiranjs in fi- 
lium pcrueniunt cx diipolitione pacris, &cx rcbus 
fubftantix patris, cum pecunic fint ex rcbus fub- 
ftantix,finonrcdimatur eft xftimatio rradcnda fi- 
lio, cxrcbus, &cxbonisparris: crgocum id profi- 
dicarur cx bonisparris, & cxdus volunurc , in le- 
girimx fupplemenrum eft impurandum.Exprxdi- 
ctisigiturconlrat, hanc focundam opinioncm vcrio- 
rem clle, & ideo in taii cafu valcbit exempuris lubfti- 
rurio,&cum hacopinionccgo pcrcranieo. 

Sccundo principaliccr requiritur, qu6d parer fub» 
ftitnatialtcm vnum rx filijs mence capri,aut fi fi- 
hosnon habeat, vnum faitcroex fratribus. Vcrum 
pro huius quxfici rdblurione, de pluribus eft vt- 
j drndum : & primo , f An quando vnum ex filijs 
paccr filio funofo exempuritcr fiibicicuu , ccece- 
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riprxteriri ouliura dicere poflinr huiufmodi rcfta- 
mcntura , &lic an liccat alios filios prxrcrirc ? In 
hacquxflioncdux funr principalcs Docrorum opi- 
nioncs: qiianim pnma eft afftrmatiua, quod paier 
vnum ex rtlijs fubltituendo alios prxrcrirc, & finc 
caufaexhxrcdarcporiir.& hanc opinioncm rcnent 
lall &Imola m d.l.ex facto, Imola in c Rainurius , in 
matcria excmplaris fubftiturionis, cxtra dc teftam. 
Richardus, Rarto.in tinc, qui hanccominuncm opi- 
nioncm cllcdicic, Francifcus Tigri. I'ulg. Pau. dc Ca- 
ftro, Coral.Curc.iuti.Ravn.Cyn. Arcr.& lal.'in d.l.hu- 
manir.uis,Zafius in tract. fubihtut.cxcmplar.num.7. 
&Politusin tracra.fubfhtut.in matcna cxcmplarts 
fubAituc.tnprimoquxiiro fecundi rcqtulici ocfaui 
quxlici principalis , hcec concraham opinionem 
cquiorcmaffitmct. 

Mouenturilh rationc& legc.Rationc.quia illi 
nepotcs,qui non funt inft iruti: (cd funt prctcntt , leu 
cxhxrcciatinonpoliunr conqucn deauo, quiaauus 
nontcncbatur cosraftifucrc, cura prxccdcrcntura 
pat rc coru m mc n tc capto , & idco au us po cerac al i os 
dciccndcnccs prxtcrirc I. Galius. $.111 omrubus. A. dc 
bber. & poithum. Ncc ctiam dc patrc mcnrc capto 
conqucripoflunt,quiailludquantum adordinaiio- 
nem noncft rcflaracntuin patns: lcd aut, vt probatur 
in l. Papinianus. ficd ncc impubcris. d\ic inoflic. cc- 
Itam. Ergo cum prxtcru i nuilum tcllamcntum dice- 
rcpolTint, &exhxrcdau non poflint lnofridoii tcfta- 
rncnciquctciaraintcnrarc: lcquiturquodparcr vnu 
ex fiii js fubftitucndo, aiios iinccaufa c xharrcduc, fcu 
prxtcrirepoflit . Huicrationi rcfpondctur, quod ra- 
tio d.$.fed necimpubcris, non hubct locu in quxftio- 
ncnoflra,quiatcxtusilic loquitut in pupillan , qux 
fccundum iuris rigorcm introducta fuit: nos vcro 
loqutraur inexcmplari, quxin humatiitatc & picta- 
tcfundattfuit, qiixhumaniras&pictasccilanc, uh- 
lij prxccreancur, icu iinc caufa cxhxrcdenrur.& hinc 
cft,qu6dparercxcmplaritcr fubftitucndo, non po- 
rcftoranesiuos ncpoccs& nliosnientc capti prxte- 
rirc, fcu iinc laufa cxhxrcdare, d. V qua rationc, & 
d.l.huraamtatis.quodnoncflcc, iiraciod. Ji. Icdnec 
impubcris, ctiam in cxcmplan (ublhcucione locum 
habcrcc. Prxtcrcad. $.(cdnccimpubcris,loquiturin 
macrc&noniitfilio, &abcxcluttoncmatrisnonbc- 
ncargiiiturail cxciulionem fthorura , quia magisft- 
lijsdcbitacft hxrcdiras patris, quammatri hhj ha> 
ceditas dckura dicatur.l. nam & ii parentibus.rT.de 
inofrictctum & l.rcfcripro. riide vndclib. &hinccft, 
quod bcct pupillaris lubihcutio cxciudat mattcm: 
non tamcn excludit hhum pupilli,li ilium in pupiila- 
ri .r tatc lubct, prout poflibile eli, & quandoquc con- 
dngir, Bart. Btld. Alcxand. laf. & alij communttcr 
inLin pupduti.rT.codem. Ncc oblt.it ratio dicri ). 
icd ncc impubcris, quiaex diuerficate pcrfonarura 
dtuerfibcatur racio, prouc ibi probatur,& tradunc 
Doclorcs . 

Lcgc raouentur pcr tcx. in d. 1. huraanicacis , cum 
quatuor modis induccndo, & prirao irl v»ct£ null* 
quercia.vbt videcur vcllcccxcusquod vnum cx pluri- 
bus filijs mccccapti patrein fublhtucndo, nulia quc- 
relaaducrfus iliam lublhcucioncraoriri porcft, quc- 
adiuodu adiicrlus pupiliarcm non potefl oriri. Huic 
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ponderationi refponderur, vei fccundum Bartolum , 
q.ti vuir.quod rcxtus iftcprocedar, quandoalijctim 
caufacxhxrcdantur, quicumcftectii qucrclam tnof> 
hcioli reftatncnti intcnrara non potliint: vcllecun- 
dura Alcxandrum,qui vult, quod rcxtus loqnatur, 
quando nttlhs cxranttbus iiepotibtisfactacftfubfti- 
tutio: quod probatur, quia tcxtus fubijcit, ad cxcra- 

[ilum pupiIlaris,contraquamnulla compccic qucrc- 
a,quando ncpoccs pupilli non adfunt:fcd fi adcilcnt, 
vriqucdicraqucrcla compctcrcr: vcl fecundumDe- 
cium.qui vulr, quod ibi quercla rollatur no rcfpechi 
ncpotum fubftirucnm.fcd rcfpcctu filij cui facrafuit 
fublhcutto-.quc qucrcla tolhtur, qiiiarclictafuitlcgi 
tinu,vt ibi texrus dicir. 

Secundo inducitur iftc tex.in vcrfic. vnum.vel cer- 
ros.vcl omnes fubftitucrcvbi vulc tcx. quod vnum ex 
pluribus iilijs mcntccapri paccr fubfticucrc poflic: 
crgo li vnum fubftitutc , cetcros vcro prxccrijt, valcf 
fiibflitutio. Huicpondcratioiii refpondctur negan- 
doconfcquenriam,quiatcxtiis quando dicit,qu6d 
fuihcit vnum fubflitui.debccinrclligi in vraucrfo: 
rcliqui vcro , qai non fucrunt fiiblhtuti , dcbcnr in- 
ftitui, fctt fublhtui inrcccrra, vclin fuaiegicima, vcl 
cumcautacxharrcdari. &lidixcru, iltam relnonlio- 
ncra non valcrc tum quiacll diuinatiua, & idco non 
admictcnda , Dcci. in l.quoties. rfde rcg. lur. & facit 
in arg.i.iccmvcniunt.f.adaptanda.fi.dcpccic. lurr. 
tum ctiam, quia li ellet vera, lcqncrerur, quod fi om- 
ncshhj racntccapri iufta caufa cxhxrcdarcnrur, & 
pcr hoc nulli fubftitucrentur, fubftirurio valercr, 
quod vidctur contra mentcm Impcratoris in dicfa 
icgc humaniratis. & idco non vidctur tahs rcfpon- 
lio vcra: quia rcfpondctur, ncgando iftum intelle- 
Aum diuinatiuum cllcquoddcducitur hac racione. 
Ftltj an poflint prxtcriri, fcu cxhxtcdan quando 
aiiusciliubftirutus, tcxtus nondcciarat, crgorcair- 
rcndum cft ad ius communc, quod non pcrmirrit h- 
lium poflc prctcriri.fcu finc caufa cxh^rcdari. $^Lud 
quoquecapituium, Authcruvc cum dcappcil.cogno. 
& tanromagis hoccft diccndum , quia bcnerlcium 
huius fubtiirutionisnon dcbct intclligi cfic concef- 
fumcumdamno,&iniuria altcrius, vcindicb l.ex 
facto , probarur . & idco nc calc fcquacur abfurdum , 
concludcndum cft , quodin vniucrfovnut fubftirui 
poflit, aiijvcrodcbcant inllituifcu fubflicui in ccr- 
ia"rc, fculcgirima, vclcura caufa cxhxrcdari. Ncc 
obftaralia rcplicacio, quia ncgatur faifum ciie, quod 
omncs h:i j cxhc;rcdari iufta caufa non policnt : nam 
tcxrus hoc exprcfsc non dccuiir, vtrum omnes cx 
ifta cauf a cxhxrcdari poflinc. crgo recurrcndum cfli 
adid,quodius communc difponir.per quod pcr- 
mircitur.omnesfihos iuftacaufacxiixredari potle, 
d.$. ahud quoqu c capi t u 1 u m . Prctcrca fcn fus d. L hu- 
manitatis,cft, quod vt fiipfe filius rc vcra faccrct 
tcflamcntum, poflct vel omncs, vcl quofdam, vel 
vnum tantum nltum inftituerc. ita etiam pater , qui 
pro eo tcftatur, non tenetur prxcise omncs filios, 
icdcos tantum inftitucre, quiindigni nonfunt: cr- 
go fi omnes indigm ftint,poccric omncs cxhxrcdarc, 
cxcranco fublhtuto: Impcratorcnimdi<!iurus,qu6d 
dcbcbat fihos furioii inliitucrc, non adiccir vnuin 
vcl ccrtos, nearbitriumimpictcmcrcq; prartercu idi 
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rdiquosdarct , fcd vt oftcndcrcr nccdlariura non cf- 
ic indignos vocarc: (cd cos rcmoucrc liccrc auo rcfta 
nicnrum cxcmplarc facieiiti, non lecus.quam ipli lu- 
xiofo.fi icftafctur.liccret. 

Tcrtio induciruratitcdichis tcxdioc modo.Dicho 
plurarefpiciens dctcrminabilia pariformttcr dctcr- 
minarcdcbct.l.iamliocmrc. rf.dcvulg. &pupil. Sed 
d.l.humanitatis , rcfpicit fratrcs & filios : quia qucm- 
admodum quando ad(untpluicshhj,vnum(tiihcir 
fubftitucrc, itaccum quandoadfunt plutcsfratres. 
crgo pariformitcr dctcrminarc dcbcc tam circa h- 
lios, quam circa fratrcs . Scd in frart lbus non clt du. 
bium, quod li vnus fubllituatur, ahjnon luntne- 
ccilario iubftirucndi, quia cft tctramcnrum fih),& no 
patris .crgotdcmdiccndum crtiu filijs . Cctcrum & 
nuic inductioin rcfpondctur , qudd maior ratio pro- 
ccdit, quandoeadcmcftratio, fccusfidiucrfxl.liiu 
icriptum. rTdc mauum.tcfta.fcd m cafu noltrodmcr- 
iacftratio, quumagis dcbita clt hxrcdius lilio, qua 
fiatri: quod patct,quiaindi(hnc>efihu5cxhxrcdaius 
habct quculam: non tamcnindiftinclchabct fratcr, 
fcd tantum ii turpis pcrfona lit inllituta. I. fratrcs . C. 
dc inorh.rci tam. crgo prouilio tLl.humaniutis, rcfpi- 
cicns filios, non dcbet pariformucr rcfpiccrcfratrcs. 

Quartb&vhimo inductcur in vcr. iapicntcs, vbi 
tcxtusacontratiofcnfu vidctur vcllc, quodiiraentc 
capms habcat fihos inlipictcs , quod patcr lublhtucs 
non tcuctur ahqucm lubihtuerc,&potcrit omncs 
ptxterirc,& (inc caula cxlixrcdat c , & lic tcx. rolcrac, 
qtiod llln ca(u filius priuctur lcgitima , licct inlipicn- 
tianolit lcgitimacatiia,qiia polfafiliuslcguiiiiapri- 
uari: noncnim contiuraciatur intcrcaulas,dcqui- 
busin $. ahud quoquc capitulum, Auth. vtcura dc 
appcllatorogno. & iucoquarationclcx pcrmittit hu- 
ius mentc captir-lios infipicntcs, autfratrcsprxte- 
riri, (cu linecaula cxhxrcdan : cadcm rationcdiccn- 
dumclc pcrmittcrc, pollchlios (apicntcs prxteriri, 
icu iinccaufacxhxreaari, dummodo vnus cxijs (ub- 
liituatur.Vcrum & huic vltimx pondcrationi rclpon 
detur, ncgando conicqucntiam : non cium a conira- 
rio icnfu ibi argumcnran potclt, cuin cx argumenta- 
iioneprauus&inhtiinanusrdultccmtcllechis.inhu- 
manum cmm cllct, quod filij inlipicntcs prxtcriri 
fculinccaufa cxh.credan pollcnt: aflliCtiocnimiun. 
gcrciur afflicco, quod vafdcablurdum.impium, & 
inhumanum cllct , cum infipicntcs tatis corum mcn- 
tc puniti vidcantur. Ldiuus.ft.de ortic.prxlid.& argu- 
mentum acontrario lcnlu, non tcnct, quando cx co 
prauus&inhumanusrcfulutintcllcccus,prout dt in 
cafu nollro. L l.C. dc condiC i nicrt. & ldco in d.Lhu- 
mamtatis, non potcfta contrario lcnfu in verbis illis 
fumi argumcntum, & iumprum no tcnct, ncq; valcr. 

Cum igiturfupcrior opinionon fublillar: ahcra 
eft opinio fupciiori contraria,f.qubd parcr cxcmpla- 
rcm iublritutionem facicndo, vnum filiummcntc 
capci iubltitucndo, olios prxtcrire, fcu linccaula cx- 
hxrcdarc non poilir , & hanc opimoncm tcncnt Bar. 
Alexan.Ang.SaJy. Ripa,& Hicron.Vcrius in iLl.cx fa- 
#o,gl.Bal. Ang.SalycAlex. laf Dec& Corncus in dJL 
humanitatis, Dd.in rract.cxcmpL fubfttr.nu.i 8.1'ab. 
in $.qu.irarione,lnlht.dcpupil.&rcrnadus Vafqdus 
in Ciacu.ciciuccclLprogicllu, lib.2.>. : 7. nu1n.j7.cc 
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hcc eft commuuis opinio.prout Ripa,&DcCAftefti- 

tur,& xquior & humanior. 

Moucntur ilhcxpluribus, & primi. Agnarionc 
pollhumi prcteriti rumpirur cxcmplaris fubftirutio, 
cLLcxfacio. crgofortiusdcbcc irritari.fiprxtercarur 
aliquiscx hlijsiainnaris.lluic tcxnu rcfpondcrur, 
mirumnon cllcibi agnationcpoithumi irricaricxc- 
plarcm lubititutioncm , quia pollc patrcm filio mu- 
to faccrc cxcmplarcm iiib l htutionem,hccnriaaPriri 
cipcimpctTabatur, quxhcentianunquammtclhgc- 
baturcilcconccliacum damuo, prxiudicio.&inicr- 
cifcaltcnus: &idcocumImpcrator, &patcr,ibinon 
cogitatlct dc filio nafcituro, mirum non cftli ibipro- 
ptcrfili) natiuitatcm rumparurcxcmplaris lublticu- 
tio.quod fccus cft hodic, cu pcr d.l.humanitatis, lin- 
pcrator dct UcenDam patriexemplaritcr fiibftitucri> 
di, dummodovnumcx fili)sfubUituat,&licfcit, 8C 
confcntitalios cxhxtcdari poilc: &tcrminidJ.cxfa» 
clo, diucrli lunt a difpofuionc d.l.humanitarjs. vnde 
11011 licetargucrc, cum (imus in dtucrlis . Practcreain 
d l.cx facro, non crat filius fubltitutus.quodconitac 
quia ibi mutus polt mortcm patns matrimonium 
contraxir: &tcxtusdicit,quod proptcragnarioncm 
di£h pofthumi, mncus ibi fuum inccpit lurrcdcm 
lubcrc.quod non cllet, (1 fihus muto fubftitutus fuiC- 
lct.piout patct ad lenfuin. 

Sccondo moucntar,quia patcr facicndo reftaroen 
tum pro furiolb, dcbct foccrc co modo, quofurio» 
ius dlct facturus , li clfct lane mcnris : fcd ipfc rurio- 
lus non puiler prxtcrirc, (culinc caufa cxh.rredare 
alios fihos: crgo nec patcr . Vcrum & huic rarioni re- 
ipondctur ncgamlo maiorcm, qux confimditun pt i- 
mo.quiapatcr faciendo cxcmplarcm potcft prctcrire 
matrcm , & tamcu fihus non pollcc: lecundo, quiatl 
funolus cilct ianx mentis, & non habcrct filios, non 
tcncreturinihtucrc f aircs. l.fratrcs. Cdc inoff.tclra. 
&tamcnpatcr tcnctur lubliituerc vuumexi;s. crgo 
mator propolirio non clc veri 

Tcrtio moucntur.quia cxcmplaris introducla ruie 
cx humanitatcd. l.humanitatis. crgomon polluntfi- 
lijprctcriri, fcu linc cau(a cxhxrcdari, cum hoctit 
iniquum , &contra naturam cxcmplaris (ubftirutio- 
ms.Huicratiom rclpondctur, quod humanicasrcfpi 
cit | crfonam furioh , cui cxcmplaris fubftiturio ficri 
dcbct , n-5 antcm refpicit perlbna lllorum, qui cxem- 
plantcr (ublhtuiitur, prourpatct in d.l.humanitaris. 

Quarto & vlumo, aiijs omiltls.mouenrun Quiail 
vcruin dlct,quod patcr alios rilios mcntecapn pollct 
prxterirc,fcu fine caula cxhcredare,fcqucrctur quod 
propcer morbum patrishli) lcgitimapriuarctur, vd 
proptcr fadtum pacris illi exhxrcdarencur.Sedconfe-. 
qucns dicerc cit falfum & iniquum. l.li quis in fuo.$. 
lcgis, C.dc inoftic.teltam. crgo falfum cft «iam dicc- 
rcpatrcm polle aliosfilios prxrcrirc, (cu linecaufa 
cxlurrcdarc . Cetcrum & huic rationi rcfpondctur.q» 
tuncproccdithocquando tcftamcntum fitde iure 
communi a patrc, lcu a matrc: nam tunccum matcr 
rcneatur lcguimam fihjsdarc, nondcbcreoslegiti- 
mapriuarc proprcrpatrisodium.cum nemoahcno 
odio prxgrauan dcbcat , & ita proccdit texin d. $.lc 
gis.(ccusver6eftincafu noftro.in quo teftamcntum 
pcrmitntur de iurc (pcciah, &ifti fihj atieno nopre- 

grauautur 
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grauantur odio,& lic filius no cxhcrcdat cos proprcr 
odium aui,ncqucauus cos exhxrcdarpropterodium 
filij (ui, & pains furiofornm . ni fubfti tutio excmpla- 
ris.licerfilij fiiri< >(i tcltamcmum dicatunth propric, 
&vcrcteftanKT l ;iim cft patns, licetlit tcftrh duarum 
caufarum.ideltduaruinlixrcditatu, prourcft inftib- 
ftitutionc pupillari.f igitur,lnft.dc pupiLfubiti t. Vn - 
dc rcfpcdtu aui non adcft iniquitas,cu ncpotibus non 
tcncatur lcgitima d.irc.qtiia patcr cos pr.rcedit.LGal- 
lus.fin omnibus . tfde lib.&pofth. no adeft iniquiras 
rcljKCtu patns.quuilluil uon c(l tcftrh liium : lcd eft 
proprit aui teftrh , & (iciniquiras, & odui in calu no- 
ftro non eft in confidcrationc,& nh rilij nocoguntar 
mcndicare,quiafiatereoru (iibftirutus renebnurcos 
alcrctanquam hxrcs pams.L(i quis a libens.fijdein 
rc(cripf'crunt . rtde lib.agnofccn. vd vt fratcr.t. j. $.(ed 
nomiullo5.rT.de tutcLcV ratio.diftrahcn. 

lix prxdittis jwtct vtranq; opinioncm difpurando 
dcfcmri pullc. Vcrum cgoin ludicando.&confuledo 
ab hac pofteriori opinioncnullo pacro rcccdcrc , qua 
coprobo hac rationc . Jmpcrator in dlhumanitatis , 
qh dicit, aon h ;cat parcti,qui, vcl qux tcftatur alio», 
quam cx codclccndcntcs,viium vcl ccrtos, vcl omncs 
tubftitucrc: non dat licentiam parenti,li vnum (iibfti 
tuat.aliosprcureundi, feu (inecaul'acxruTcdandi:& 
in dubio rtanc fuillc iiicnte Impcratot is non cft prov 
l'umcndum,cu bcneficium rTinctpis dcbeat ita intcr- 
pretari,nccuiquaminiuriainrerantr.l.necauus.C.de 
cmancip.hb. Scd ccrtum cft, q> li liccrct nulla ex iufta 
caufaquoldamcx libcris prctcrirctd miuriacis cllcr. 
ccgo!mperar«r in d.Lhumanitacis, nondcbet eo mo 
do intcrprcrari , & q> dij fili j prxtcriri, fcudnccaula 
cxhxrcdari jK>iiitit,admitti non dcbct.& tanto matjis 
hoceftconcludcndu: quiaracultascxcmplantcr (iib- 
ftitucdtnondcbcttraluadiniquuatc, cum in huma- 
mutc,& pictatc lit fund.ua,ad quam iniquitatcm tra 
hcrctur,fialijfilij pr.ttcriri,feulinccaulacxlixrcdari 
pollcncquod cft contra naniram excplaris fubftonis, 
routin d.Lcx facto.probatur. Igitur id coccdi n5 de- 
ct,& illa fuiilc Imperatoris mctc no cft prcfumedu . 
Stantcigirurfupcrioriopinionc vcra, dubiratur, 

6 f an teftaror pofllt vnu monaftcrium in vniucrfo fub- 
ftiruerc&fiTios furioli in reccrtxcum monaftcrium 
loco filij lubcatur,vt notatuc in cin prcfentia,depro- 
bat.& in auth.!i qua mulicr.Cde facrof ccclc. & omif 
la difpuracionc, concluliurq; proccdedo dicas,q> no , 
prout Albcr.in rub.rfldc^mlg.&pup.dctcrminat, que 
icquuntur Iaf.& KJpa in d.l.ex fadto . & ratio eft, quia 
jnonaftcriti lubcrur loco lilij, fcd lllius, qni ingrcfuis 
cft monaftcrium,uon autcm cius, qui non cft ingrcf- 
fus, proutdcclarat Salycin d.auth.fi qua mulier. 

Quando non adiunt dclccdcntcs , fubftituedus cft 

7 vnusultccxiTatnbus.iuxtahocdubitatur, fdequi- 
bus frambus intclligarur.& Bar.in d.I.oc faCto,c6du- 
dit,q> rdpcchi patris voicntis cxcplaritcr fubfticucrc , 
mtclligirnrdcfratribusvtrinq;coniuntlis,vclc6un- 
guincis, quoru vnum tcncturlubftitucre: rcfpectuvc 
ro matris intclligitur dc vtrinq; coniunrxis , vcl vtcri- 
nis, &ciimBartoloind.LtranlcuncAlex. Ripa&ocs 
alij coitcr , & Alcx. moucrur pcr tcxJn d.Lhumani ta- 
tis,in vcr£ibi,iin vcroalij liberi tcftatori, vd tdtatri- 
ciunc. Nccobllatii rc(pondciidodicatur,^pofteain 
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d. vcri.fcqui tu r, ad ft af res eortim , & iic debcr >n telli- 
gi dclibcris,qtii (int frarri furioli . Qiita replicatur,q> 
rratcf cofanguincm, lcu vrcrinus dicitur rhitcr funo- 
il, cuapjicllaiioncfratris iudi(jx>litionclcgis vcni.ic 
fiater vtcrinus.&cofinguineus: iu vterinus, &c6fan 
guincusdr^pricfiater.Llurilcolultus.^.i.rTdcgrad. 
& tradir Uar.in LLucius.$.qlitii.rT.dclcg. t .& hinc cft, 
q> appdlationc fratris propric vcnit vtcrinus etiam in 
od i oii s, Soci .i n con f vl t. li b. i .& ven i c c t frarcr con fan 

(;uincus, Alcx.in conf 1 44. Iib.<». Ruin.in conf.iS. 
ib. j. Et (i dixcris q> maccr, qur ad lccundas rranliuic 
nuptias,non pot filijsprimi viri excpLirittfr fubffituc 
rcproutcftcoisopi.igiturnopotcntlubftirucrefra- 
rrcs vtcrinos. Rc(j>ondcrur,velq>imom3terpp tran- 
frrutn ad (ccundasnuptias non pritiarur fhailrate exc 
plarucriubftitucndi, proutfupradcmonltraui,velq> 
filio furiolocx fcaindo nutnmonio porcrir filiuni 
cx primo matrimonio fiibilitacrc,& non econrra . 

8 luxta liipradicca dubitatur , f A n li cxtcnt conlan- 
guinci , & vterini , nutcr tcncatur (iibftitucre vnu cx 
vtcrinis, & j>atcr vnum cxcofanguincis, an vcrblit in 
dcibonc.quc vclit cx ijs fubftitucrc ? & omilla dtl|>u- 
tationc,condrtiucq; proordcdo,dicas,q> maccr tcno- 
tar fubftituerc vnu ex vretinis, & patcr vnum excor»- 
(anguincis,SaLind.Lhumatiiraris,in r.q.prin.in vcrf 
qro, dcquofratre. Bar.Alcx.Ripa&oesc6itcrind.L 
cx facto.&probatur in dXhumanitatis,in vcrf (i vcr6 
ct libcri tdtatori.vd teftatrici, pq vcrbacoftat,q> fra^- 
tcr fubftitucdusoporrctq>(ifdelibcrisfubfticuenris. 

9 Itcm dubicacur, f An ii cxtent vtrinq; coniunc>i,& 
confanguinci,& vtcrini, fit in clecTione parctis vnum 
cx ijs fubftitucrc f Bar.in dJ.ex facTo, condadit, q> lit 
in clcclionc jutris lubftitucrc vnu cx fratribus vtrin- 
quccoiunctis, fcu vnu excon(anguinci$,&indeclio. 
ne matris (iibfticucrc vnum cx vtrinq; coniunclis, vd 
vnumex vtcrinis, &antccu fuichxcopinioRayn.cu 
quibuspercranlic Alcx.ind.l.cxfaclo, &cos lcquicur 
Salycin (Ll.hu maniutis. & mouetur Bartolus hac ra- 
rionc: Namco^guindrei^cxupafriss&vtcrinire- 
fpectu matris,pari paflii ambulantcum vtrinq;coniu 
ctis: crgoparluimanitasintcrcosclledcber: &ranto 
magis , quia cxcplaris fubftitutio conlideranir in hoc 
cafu teftrh patris.fcu matrts, &no filij furioii,quoca- 
fu xqualitas cft inter frarres vtrinq; coniundos,con- 
fanguincos,& vcerinos. Veru Ripa in rLLex facro,con 
rrariumfcntircvr, &cgoconcurro cu ciusopinionc, 
quamvltraipfumprobo liac ratione. Indcfcdfude- 
lccndcnriu fra:r«,^Tius,velocs('ubllituidebcnt, pro- 
ticdicitrcx.ind.l.humanitatis. fcdqhconcnrrutvtrin 
qucconiun(fti,&confanguinci,& vterini:quis ipforu 
prxferri dcbcar.tcxrasnon deckrat,crgo rccurrendii 
eftad difr»firioncmiuris'cdM.I.comnKHh(rrmc. ftidc 
lib.& pofth. fcd diipofitio iuris cois vult, q> cxtaribtis 
«rinq; coniuncTis,&cxvnobtcrctm, lixrcditasdc- 
fcratur vtrinq; conhin£fis,auth.itaquc. Cxommu.de 
l^ccciLigiturapatrc^vrrinqjconiuncruslubftitui dc- 
bccCorroboraruT hxeratio,prxmutcdoq> cxempli- 
ris fubftitutio introdndfa fuit cx humanirate, & q> ab 
intcftatovrrinq; contundus prxfcrturconiuncTocx 
vno Iatcrctrh. modo fic: fi pater excmplantcr fubfti- 
tucndo polTct prxfcrrc counguincum , (cuvrcrimim 
vtrinq; coiucTo , vd cum fubfticucrc ichcfo vtrinque 

coniuncTo, 
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coniuncto,fequerctur,quod huimniutc noncflec 
excmplarisiubftitutioiiitroduda,cumitiiquuiitau- 
fcrrcbonavciiicntibusabintcftaco.l.fi.C.dcmiIit.tc- 
ftam.fed cofcqucns diccrc clt falfum , crgo falfum clt 
ctiam diccrc,confanguincum fcu vtcrinum pcr patrc 
in fubllirutionc prxf crri pofle vtrinque contunCto . 

10 ltcm dubitatur/fAn h non cxtcnt filij.ncq; fratrcs 
funoli, fcrl fororcs, vna ipfarum lit fubftitiicnda } Ec 
omilla difpuutioneconcluliuc proccdcndo dicas , q> 
ficquam opimone tcnct Pau.dc Calt.Alex.I)cc.& ahj 
c6itcrind.lhumanitatis,RipaindJ.cxfado,&Lifin 
Ltrcs fratrcs. ff.dc pacl. & ratio cll , quiaappcllarione 
fratris.continciur lbror.l.Lucius.$.Mcu:a. rhadTrc- 
bcl.l.Lucius. n*.familia; crcifd.l.trcs frarres.l.Lucius. 
$.qu*litum.rf.dc lcg. i. &hoc maximc vcru cft.quan- 
doprofcrturalcgc.Alcx.inconf.S f.hb.4. 

Si fihj non adfunt, fubftitucndi funt fratres,&qui 
nam frarrcs liibftitucndi linr.fupra vifumfuit.Modd 

1 1 dubitatur,t Anlipatcrfubftituatnon lllii fratrcm, 
qucm fubftituerc dcbct, icd aliu , rumpatur tcihh iq 
totum. 5 Alcxin d.Lcx facto.conchidit tcftm in totuiu 
xumpi.licct Salycm dU.humaniutu,cogitandum re- 
Jjnquat. Lgocum Alcxandri opinioncconcurro.qua 
probohacrationc: Prcnuttcndoqifratcr.quidciurc 
excmplaritcrfubliiruidcbet, putavtrinq;c6iunctus, 
vel confanguincus.vcl vtcrimis, li non fubftituatur.ir 
xiuturcxcmplarisfubllitutio.quiatcx.ind.Lhumani 
tJtis,difponit patreoportcre fratrc fubftitucrcquod 
vcrbum iicccfliutcimporur, can.nonoportccj.q.ji. 
&cj tcllamcntumpatris&nbj vnicum propnc&cf- 
fcntialitcnhcirurtcitm, hcctiirduarumcauurum.i. 
duarum Imcditatum. $.iguur, Init.dcpupiUubftic. 
xnodo iic.fi tcftrh in totum non rumperctur.lcqucrc- 
lur tcftacorc poilc dcccdcrc pro partc tcrtatum.&pxo 
parte mtcftarum , cum cxeplaris fubftuuuo irntctur 
& annulleiur,& lic quo ad I ui hcredirarem dcccdcrc c 
tcftatus, &qi|oad filij harahutcmdcccderctintelta 
rns:fcd hoc dicerc cft fallum.l.uis noltru.tfide rcg.iur. 
& Lpcn.ff.de liimfto,! upto, irrito radto tcftx crgo fal- 
fumeft ctdiccre, in totum tcttamcnturanon rumpi. 

Dcfccndcntcs fubliitucnth iunt.aur.li ipli non ad- 
1 1 fmt, fraxrcs : t fcd an matcr pr.ctci in polfit, tcxtus ia 
d.Lhununiucis,non dcclarat, idco quxntur, An ma- 
tcr pnrtcrin pollit, &anpatcr tcncatur fubftitucrc 
matrc furioii, iicut tcnctur fratrcs lubiutucrcMn hac 
quxftionedua* limt prmcipalcs Doctoru opinioncs; 
Qiiarum pnma clt, q> matcr prvtcrtri non polfic,& q» 
pacer eam fubilitucrc tcncatur ialtc quoadlcgitima , 
& liic opinioncm tcncnt Lacdc Arc. MarcL&lim.Iaf. 
& 4 ' {icr.Veriusind.l.cx fado, BaL&Iaf.in tLLhumani 
Utis, Petdc Anch.in rcpcr.cii parcx.de cclum.111 <J.& 
Bart. iibi contrarius in Ll. in tcrtio ctfcciu pupillaris 
fubftitutionis,du rcfpondetadd±humanitatis. tLco. 

MoUccur ilti cx pluribusA prim6arg.].j.$.vctcrcs. 
ftdc acqpollvbi probatur.q» quilibet indigiutur pcr 
parc libi vtnci.auc fupcrari.Curo crgo nutcr iu cqua. 
lis in fucceflionc vnacu frarribusiplius mcntc capti, 
authdcfunCto. C.ad TcrtuL ccttc li rraret meiccapti 
pra-tcriri non potcft, crgo noudcbct polle pr.rtcriri, 
ncquc « ipfa matcr.Corroboratur hoc hiiulamcntu: 
qina ii fratcrdc nccdliutccft fubititucdus.crgo mul 
to magis matcx.Probacur cofcqucntia,quia matri dc- 
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becurlcgitinu, alias haberquerclaJ.nam & fi paren* 
tibus.ft.dc inofT.tcftam. ft att i autc non dcbctur legiti 
ma.nili inftituta turpi perfona.Lfrarrcs.Gdeinoii.ie- 
ftam.Huic rattoni rndctur.ncgandoconlcqncnriam. 
>Jalicct matcr , & fratrcs lint aqualcsin fuccclfione, 
th hoc non aticnditur m matcru cxcmplaris fubftitu 
tionis.cum vnus cx plunbus fratribus trh pcr tcftato- 
rcm lubltitui poflit . &licct matri in bonis fui fihj lc- 
gitimadcbeatur: thcontracscmplarcm fubltuutio- 
ncm querclam intentare non potclt, quia vcretcila- 
mentuin efi patris,& non iilij, Iicct lit duatum cauu- 
rum.i.h.iTcdiutum.§.ii!itur,lnft.dcpupiL&idcopa- 
tcrmatrcm furioli pr.vtcrirc potcru.licet non frar 
tre ,quulicdilpoiuitlmpcraior incLLhununiutis. 

Sccundomoucntur: quialmpcratorind.Lhuiua- 
nitatis. in fpccic matrca Ugitima lihj non cxcludit,& 
inlpccicdclcgitimamatnsmcntionc nofacit: crgo 
pcrd.I.luimaniutis,m.itcraicgitima,qtuf iibiinfuc- 
ccflionc filij dcbct ur, exclula non ccnlctur. probacur 
confcqucntia, tum quia pcr vcrba quantumcunq; gc- 
ncralu non ccnlc:iirlcgitimxdcrogJtu,nilidccalpc 
cuhs mcntiohat. «i.cctcaim, Auth.vtcudcappcLco- 
gnof.& Lli qh. $.&genei aliicr. Cdc inorf. tclta. tum 
£ t qoia difpoiitio lcgis & tcltatoris cquiparantur. $.di 
fponat, Auth.dc nup.cigo vti tcllator no pra-lumitur 
cxcludcrcmatrcmalcginma.&licaluciuofafilijhj- 
icditatc.l.lin.C.dcinltit.& fubftit.itaet Impcratonn 
d.l.humanitatis.illa cxcludcrevoluillcnon pncfumi- 
tur. I iuic rationi rhdctur,q, bcrt pcr vcrbagencraba 
a lcgitima quis excluiiis non ccnicatun hoc tn proce» 
dit m diipolitionc homims, & iic in cxcluiioneabho 
miDC raua,& no i 11 excluiionc facta a lcgc, vt patet io 
pupillan lubftonc, m qua matcr cxcluduurabfq; alia 
Jpcciah cxclulionc: crj;o itlcm dicendu cft in cxcuipla 
xi, qua: ad cxcmplum pupiilaris inrroducu fuit : hmV 
lcx dando potcltatcm patri tcftandi pro fiho, vf vtiqj 
dcdillc facultatcm pi luadicam alcgitima. LPapinia- 
mis. ji.lcd nccimpubens. ftldcinoft.tcftam.&cfi pa- 
.tcr,dctcliam.in 6. Nccobftai,o^difpofiriolcgis&te- 
ftatons c^uiparcnrur^quiahoc proccdit in dobio: le- 
cus qh alitcr apparet cilc diijwlitum cxprclsc icu tau- 
ie,pi out cft in cafu noftro,& in d.l.fi.matcr non cxclu 
ditur a lucxuoia filij ha-rcdiuic vcl f m vnum intcllc- 
ctum,quucu in paticlia-rcs inftituufucrit,taciu vul 
ga.iscontramatrcm noporrigitur: vcl fmaliumin- 
telLcttim, qtiia cumappaicarfuilIcpra:dilctAampp 
initoncm, tacuapupillans non porrigiturcootranu 
trcm,&ibilubftitutus non admitritur,quiavcnicbat 
exuciupupillari.qux non admittiturcontramatrcx 
quod fccus clict ii lhi ftiiilct cxprclla pupillaris, quia 
pp cain matcr cxdufa fuilIct,prout cit in noftraqonc, 
inquacxprcllam cxcmplarc iiucrucniilcprclupponi- 
nms.igitur vti cxprcllapupillarismatrealcgirimaex- 
cludit, ita ct exprcila cxcmplaris,qu.r ad iimihtuthnc 
pupiiurisinrrtxhicuiuit, iiutrcexcludetccenfetux. 

Tcrtio & vh imo aiijs omiilis, mouetur,quia excm 

{tlarisfubltitutiocxhumaniute introducta fuit.d.L 
1u111a11it.u1s.lcd in.u rc excludcre a filij hcrediute cit 
impium,&iniqiium.d.l.n2&fiparentibu$. crgonon 
dcbct.ncq; pot nutcr a hlij h.xrcditarc vei faltcalcgi- 
tima cxcludi Cc;reru & ha*c ratio non obftar,quia nu 
manitas ifta coniidcratur 1 c IpccTtu fihj funoii , cui fic 

excmplaris 
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«xemplaris fiibfr i 'u:io, non aut rdpecTu illorum, qui 
fubftuuuntur. & hinceft q> licet arqualiutcm kruarc 
Intcr filios iit pium , & non fcruare fit impium . Lma- 
xi mu m vi c i u m. Cdc li b. prjrtcr.uraen patcr vnum ex 
pluribus filijs fubftiruercporeft. 
• Airmeftopiniofupcnoricontraria, icilicctq>ma 
ter prrteriri poificqiu tcnent GuiLdeCun.Bar.Alex. 
Ripa,& alrj inagis coiter, in dlex facTo , Pau.dc Caft. 
Ang.Dce & ahj coicer in cLLlnimariiutis , gl. & Ioan. 
Fab.in f .qua rationc, Inft.dc pupiLfiibftit. Arct& Ia£ 
fibi contrarius.in Lz.in 5 .cffoTu pupillaris fubftonis. 
lf.co.lmou in cRainutius, cxcrade rdbm.& Poiicin 
tracTcxempl. fubflic. in fccundo rcquilito lccundt re- 
quifiri ocbui quelici principalis, & cfr cois& rcccpu 
jtcribcntium fnia, quam rcnccecSoc.iun.in cof. 1 ot. 
nu f p.voLj. quae omifTis lcuibus , probatur hac ronc . 

Excmplarisadcxemplum puniUaris fubftonisin- 
rroducb fuir.d.$.qua rationc.fcd i pupillari fubltone 
matcr a lcgiti ma cxcludi pord 1,lS>: lic pr? tcriri.d.j. fcd 
nec impubcris . crgo cr in cxempiart a legicima exclu- 
di, & prxtcriri potcll . Comprobaturhicracio,cum 
uia qucrda abilbexcplari fubftonc rcmouccurad 
militudinem pupillans, vcprobarar in d.l.humani- 
nris. igicur vti m pupiilari cxciodit ur maccr, & rcmo- 
ucrur a qucrda , ica etiam in ifta excmplari : tum etia, 
uia in pupiiiari exduditur macer.quia pacns, & non 
Uf cft tdlra: qua: rano vigct eria in cxcmplari. igirar 
vrihacracionccxcluditur perpupiiiarcm, cademra- 
rione cxciudinir pcr cxeroplarcm,arg.Lillud.rT.ad icg. 
Aquiliam.&l.aTiuo.rTdcvcrb.oblig.cum vulg. 

£tcumiiUrarioncpertranfcundijeft cum haccoi 
qpinionc, qux ct probarur cxprcfsc pcr rcx.in d.i.hu- 
maniratis, tn veri.licear ijfiieparcntibuslcgiiimapor 
tionc ci, vd cis rdicb, quos voluerint his labtbtucrc, 
vt occafione hmoi fublbrucionu ad excmpkim |nipti- 
laris qucreia nulla contra tdbmcnrura eoru oriarur . 

Tc?ri6&vkim6,aJi;samiiIi*,prinripalitec rcquiri 
tur.q» pnecfubftirucns (ibi Ucur teftm validu : Qma 
cumcatmpatnsfirprinripalc:ifta fubftirutio, qux 
cf t teftm uu j.cti acccllorv.i m, ideo oportccq? cofirme 
tur a fuo prindpali vaiido. L cx pupillari . rT.de vtdg.dc 
pupiLfubftit. &hoc ccia probarar in d.Lhnmaniutis. 
vbi vulttcxtus, qipaterfiliuLcgitimardinquat. crgo 
dcbct libt tcftari, cum hodic legttima non poffit niti 
in teftamctoiureinfticurioras tdtnqui.$.aliud,Auth. 
vt cum dc appeLcognofci r. Hoc raUi t in miii t c . L mi- 
les iu,in h.ir. ■ tc nulir. ceftam. 

Vidiftisfupra,q> in fubftoncexcplari, fi illc, cuifit* 
filios habct, aut ulte fi acrcs.alujuiv fubftitucndus cft 
5 cxordMtc.d.l.humanircas.f Mndooririr d.ib.u.a 1 ta 
lcs pcrfonc in fubftdnc exdnpiari poflint i>raiiari a!i- 
quo modo, &pcipuepcraddc6miiuria(ubudncm. 

la hocdubio omilladifpuuaonc concludcndum 
eft hmoi pctibcus m cxcpuri fiibtfirutionc nuilopa- 
£to grauari poflc, qua* coclufio probatur hac rationc. 

iii ud, qd abqti ibus pcrfonis cx di fpoficione legis re 
lin q u 1 dcbct, iHiul i 1 m pfr & abiq, aliquo onerc r din- 
qucdutn cft.vt probabicur. fcdin fubftoneexempLiri 
(I iilc,cui fichlios lubct, au t ultcfrarres, ex cis aliqtiis 
fublhcucnd js cft cx di(pofitioncd.Lhtinunitaris. & li 
cct qui fubftuuicur,vocccur pec cdbtorcm^iidcur tn 
vocaciu e.x prxccpco icgis , iu vt vnus unqiu dc fibjs 
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velfratribuspra-dicTisincafiifiiodicantr ira habere 
a lcgc, vt ei a tdbtorc volcnte faccrc cxcm plai c aufcr 
rinon polTit : ergo quod rdtnquitur exdifpofitionc 
legis percxcmpurera fiibftirationem, dcbet fimpfiri 
tcr & abfq; onerc rdinqui . icd fiddcommiflaria fub- 
fti 

rudoeftonus.l.cxtribus.CdcinorTielbm. ergo in 
cxcmplari fubftirucioncfiddcommiftaru fubftiturio 
rdjddcbet. maiorpropofirioprobacurcx pluribus. 

Primo:Legicima,qua: filijs ex prarccpto lcgis rdin- 
qui dcbcc , ilJa fimplicitcr& abfq; aliquo oncrc rclin- 
qucda eft.Lquonum in prioribus. C de inofT.reftam. 

Sccud6:Qiuru,quf rilioarrogatodcbecur, ex con 
fticutioncdiui Pij, fineoncre rdinqucnda cftjvtpro- 
batur in Lfi arrogator.f£dc adoprio. 

Terti6 & vlcimo alijs omiflis probatnr in l.ffmin^, 
cumauth.feq.Cdefccun.nup. vbi mulier cranlics ad 
fccunda vota omne iucru a primo viro prouenien* tc- 
ncturfilijsprimimatrimonij rdinqticre, &hoc(ine 
oncreintciligicur,cum cx di(j»ofirionc lcgis rchnqtu- 
tur: quodpacccdlc vcrum, quia ii fili|po(Icntinali- 
quo grauari, non diccrcntur ril i jc dicb bona firruara, 
proutd.Lfxrminf, rcquirit.dumdicir.id cotum&in- 
tegnim, &c. ira vt perccpcrinr, &c. e\prcflius proba- 
rur in (allud.ciufdcm legis. 

Hycopi.indido mco, cft vcriiTima,quam rencc no 
tabiLrcT Marian.Soc.iun.in conf ioj.nuin.zi. vol.j. 
quamconduiioncmibi,nu.t j. ampluc proccdcre.Jt 
fi fiuafuriofi virtutc ftatoci non cflccab inceftaco fuc 
cdlura& (iib nu. 14.1'n fi Jimicac non proccdcre inret 
cos,mtcr q uos lcx praxtpit \-ocari: na intcr eos graaa* 
mcn & onus impom p6r,cu tunc legi bcisfa&u dicae. 

SVMMUKIVU. 

I Exemplarit fHbttitnrio , an remuifcat (i furor poft mnr- 
ttufUiotu ce/Tct, cJ* pcflmodum idcm fuperueniat , 

x Fiiif rutwralu namitAU» anexemplaris fitio furiofo 
fMBAexungHatur. 

C A P. VL 

FfccTus exemplaris fnbftonis funt multi , 
&ne cps conrcramus in dinumerando 
eos,ideooes cflcdus, quos fupra in ma- 
tetia pupiiuris fubftonis enumcraui, 
hicrcpecici cen(canttir,&ppeaotni(Ib 
ifto nono qucfito dcucniendu eft ad dcdmum & vlti- 
mum qaarucum.quod cft,qh licc cxempiaris fubftiru 
rio expiret. & hic rcpcns dicTa (upra in mareria pupil 
laris (ubftonis, cum concordet in hocexcpbris cu pa 
pillari.Vcru vlrra ibi dtcTa,hicduae prindpalcs difpu- 
tandz func qoncs: nam ccrrum eft quod ceflantc furo 
rc expiret cxcmpbris fubftiratio, ac ct pp fiipcruenie- 
t i 1 ri 1 101 u.qu.i de rc dubiutur dc duobus. Prim6,an fi 
furor poft morte relbtoris cdlct,& poftmoilu ide fu- 
pueniacexcplaris fubftdrcuiuifcat? .>cdo,an natiuita- 
tc filij naturalis exeplaris fiUo ftiriofb facTa extinguac. 
Circaprimu duxfuntprincipalcs DocTorum opt- 
1 niones: fQjiarumprimadKq>cduntcfuiorc,cdtcc 
exempiaris fubfto, (ed non extingtutur, & idco fiiro- 
rc reuerccnteincipiachabcre vires, cum nunqua fuc- 
ric cxrincb.& hancopinionc tcucat,Bar.Raph.Cura. 

ImoLi, 
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Imola , Alex.Salyc.Iad Ripa & alij cdmunicrr in d.Lex 
iaCto.lmola& Aiit.deKaLinc.Rainutias,cxcradcre» 
ltam.Bal.& Ang.indLhumanitatis. Oal.in cradtcxem 
plans I ublticn u.z6& ZaLin eo.crac~t.nu. i o.lub qua- 
d i tridtlhncttonc, Srcplunusin Nccyopacia , cap. 1 6. 
& Fcruan.Vafq in traCtdc fucccil.progrcL lib.tif. 1 7. 
nu-48.&ha-ccltcommunis& rccepta Scribcntiura 
fcntcncia , & moucucur ifi 1 cx duobuspotifTimum . 

Pnmopcr rcx.tnd.Lliumaniutis, in verf. itacri vt 
fi poftcarciipucrir, vc\ rcfipucrint,talisfub(t6cellct. 
modotiadilfercciaclt inccr ccflare&exringuere.Lin- 
tcrflipulanccm $ lacram,&ibigl.invcrbo,ccJlatura. 
ffde vcrb obl. & ideo quod ccllac, interim non cxrin- 
gtiicunfcdexcmplarisfubflicacioproprer rclipilcecia 
ccll.it , ergo non cxtinguitur: igirur furorercuercecc, 
incipic habcrc vires, cum nunquam fuerit extin&a. 

Huicindtichoni re(pondctur,quod cellaredicitur 
«rum.quod fuir cxtiiiChim, auch.ccfuntcC.de icgit. 
hxrcd.& ccu ccllancc.cxcra dc appel. &ideointclligt 
dcbct fta lubiecfimateria.argJ.li vnoanno.ff locari. 
quc lubiccb matcria in cafu noftro dac incelligerc , }> 
vcrbum,ccturc,(ignificet excinguerc.cum in dJ.cx b 
Cio, d icat u r,q lod cxpirar,& in j.qua racione, Inft.co. 
dicatur, quod infirmarur,& vnalcxperaludecTara- 
rur.l.non eft nouu.rTde II. Nec oblbc Barrob rcfpofio 
in d.Lcx facio dtim dicir, q» loquicttr in fubltoncquar 
ficcxrefcripto.&ficdciurcfpeciali: &nosloquimtir 
inlublionc.uucritvirtucedLhii mam tacis & idco mi 
rum non cft.li lacilius tollitur.arg.lems milicis.f mi- 
litia miilus.ff.demilictcibm. quiarhdccur q>rcfpon 
liu Bartoli diuerliricat cailis, & non alTignat diticrlita 
tis rarioncumo cii tcxnis ibi ic fundct in rationcquia 
illc potcft facerc teftrh ex quo furor ccllat , qua* ratio 
locum habcc iurccoi & milicar in cafu noftro: crgo di 
fpofitum in dida lcgcctu in Lhumanitacis, difpoiitii 
ccnletur. PrjticrcaBartolirclponlioconfunditurpcr 
d $.qua ratione. qui rcfcrt difpoficioncm cLLhumani 
tatis.&dicic qjtnfirmatur ad excmpium pupillaris 
fubftimtionis,qua-poftcaquam pupillitsadoluierir, 
inrirmacur : ergo ibi videtur ccxcus, quod calis fubfti- 
tutio expircc&cxtinguarur, proucinpupillari. 

5ccund6 & vlrim6,alijs omiflis, raoucncur per tex. 
in Lcum alijs. Cdecurat.furiofi . 

Huic textui rcfpondetur: ibi.n.tcnet cura ex proui 
iionclcgiscotraiuscoe. iurcn.coiiploiurccurafini- 
u crat.lj.Cdc curar.furiofi. & idco ibi dif pofitu non 
cft trahendu ad confcqucnrias,nccad ahos tcrminos, 
in quibus hoccaucum no rcpcricur.Lquod ver6. ff.de 
11. nam cum exemplaris (ubfhcuciococraius cocfuc- 
ric introducb, nondcbctaiiuscafiis c6traiusc6cin 
argmincroduci, cum minusquam poilibilc lit , ius, 
quod contra lcge introdu&u cft,interpretari debear, 
nciuricoicontradicac.PnecereaiUc tcx.loquitur,qh 
curatordacusfuit habcnti dilucidainterualla: idcir- 
co ofhciii duracjic^c foiu exequucio impediatanquia 
li extingucrcrur,abfurdii elIer,quod fcmpcr officium 
debcrec reuocari,quod no cft in cafu nofiro, quia cxo 

[ilarisfubftofitprodigofcu furiofo pcrpccuo morbo 
aboranci,&n6 poc ricri habciidilucidainccrualla,vt 
probaf in d Lhum.iniraci$. &raciocft, quiaqh furor 
cclfac hct piatcm rcftadi.Lfuriofum.Cqccfb.fac.poC 
Cv lic tumini fum diucrfi : crgo dc vno ad aUu Ulacio 
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non tcnet, argJ.nacncaliccr.$ nihilcoe. frdeacqpoft 

Cumigiturfupcrioropi. nulla legc probetur, cui 
commoderridcri non poffin Ideo alcera eft opi.fupe- 
rioricontrarra , quod excmplaris fubfto cxti ncb non 
rcuiuifcac. qua opinionem ccnet Dec.Cut.iun.& Co- 
raf in dlhumanitatis.Hicro.Verius in d.l.exfa&o,Io. 
Fab.in $.qua rationc , lnflic.de pupiL & Polictn trad. 
exempl.lubftit.nu. 10. Ang.ind.$.quaratione, BaLin 
d.l.humanitacis, & Couar.in cRainutius , detcftam. 
niLj.f.6. &qh poft morrem teftatoris dcnuo fupcrue 
nit furor, idc tenet Rayn.& GuiLprout cos refcrt Bar. 
in d.Lex fatfto. &ilVi isoucntur cx duobus potiUimi . 

Primo: Rcsfcmelexcincla rcuiutfcere amplius no 
poceft.Lqui rcs.f.arcatXdciolut.fcd ptopterfuperoe» 
nicntiam fanx mctis excmplaris fubilitutio extingui- 
tur.d.$.qua ratione. crgo no poc amplius reuiuifcere. 

Huicrationi rcfpodccur, q> maior propolitiopro- 
cedic.qh ccrcum eft, q> res omniuo lit cxtincb , lccus 
qh dubicacur,an rcs lic in priltinu ftacu reditura: quia 
fi redit, non prarfumitur cxcincb, fcd fufpenfa, BaLin 
d.j.arci.prout eftin cafunoftro:quiacu dubitctur.an 
furor fucrit cxrinchis, prclumedu cft,ipfum potius lii 
fpcnlum fui ltc,< j. cxti n :tu, cu in dubio non plumatuc 
q s a furorc libcratus.gl.in tfi. excra de fucceCab tnte. 

Secund6,ali;s omilTis.moucrurpcr tcx.in d.l.ex fa 
Cco.1.1 verfiu&lifuriofb. Vcrum & huic tcxtui con- 
tranum ccnences rhdent, quod textus,qhdicit,quod 
valercdelinitexeplarisfubfto, fi hiriolusrciipuilfcr, 
incclligicur incerim duranteilloin fanttate,non tame 
quoii perpetuo dcfinat exemplaris fubfto . quod pro- 
batur hoc fimili: namappdlacio extinguit pcimam 
iniam,vc dicic texJn I ).$.ri.tT.ad Turp. & th conftar.q» 
nonextinguiturpcrpecuh, fed incerim.i.donccpcdeC 
appcllacio:& hinc eft, q> fi appeUacio dcferatur.rcalfit 
niit viresprima Inia l.furrt. in prin.ff de his, qui not. 
infam.& hoc elegaccr dcclarat BaLin L tale pactu.in f. 
qui prouocauit.fT de pact.& Rom.i n I. /. ri.de rciudic 

Hzc rhfio mihi non placec.quia fi pp ccllationc fu 
roris cxcmplaris fubfto intcrim & non pcrpctuoddi- 
ncrcr,vtiq; propricdicerecurfufpcndi: cxquofcque* 
rcrur,q> illo rpcquo exrac in fanicace furiofus nopoA 
fetcondcre telTm,cumexepiarisfubftirutio noccllct» 
led tm lufpcndacur, & fic impeditcmr Ubera teftandi 
facultas . Icd hocdiccrceftfalfum , quia ideodefinic 
cxcmplaris fubic6,ad hoc vt iple,cum exiftat in fanita 
te libere tcftrh conderc poflir.dXex fa&o.ergo falfum 
cft ct dicere , quod inccrim & non perpccuo excplaris 
fubllo definac . Ncc obftat fi dixeris , fm Bartolum.q» 
valebit teftm,fi quod fachi m fucrit ab eo, tepore (ane 
m§tis:quiarhdeoduplicirer: prim6,quiahocdicere 
cft abfurdam: na fi exemplaris fubfto illo interim fu- 
fpenditur.&propricin torum non cxtinguirur. fi.n.cf 
fctextincta, non reuiuifceret.d.$.arcam . ergo illo in- 
tcrim pp exemplarcm fubftitutionem impediteturii 
bcra reftandi faculras.Ha?cconfcquencia probarurio 
d.l.cx facto. li bcne&fubtilitervcrbadicbrlegispon 
dcrcntur : fcd hoc dicerc eft falfum,ergo falfum eft ct 
diccrc.quod exemplaris fublbtutio propr ic in totura 
pp (anitatcm non extinguacur.Sccund6 rhdco: Taci- 
ti & cxprcfli cadc cft \irtus.I.cum quid.ff.de reb.crcd. 
fi cer.pct. modo fic: cum tpe fana- mctis furiofus tcfta 
ti pocuerit &noluerit, tacitevf vocarefuccefTorcsab 

intc- 
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inteftato: & ifta df taci ta cius volii tas. ergo vti cxpref- 
l.i eius voluntas pcrexemplarem fubftoncm no aufcr 
tur,im6pcrcam cxeplaris tollitur: icacteftdicedum 
in tacita furioli voluntatc,q> i pfa non auferarur,& lic 
fucceflores ab inteftaro ad hxreditatc furiofi admit ti 
rur. & pcr hunc textum ego In puncro mris tcneo hac 
fccundam opiiiioncfn.poliro tn , q> vitium dcmcntia* 
prorluscxtinccum fucnr. quamopinionecomprobo 
pcr Al.ex facto.ea (icinduccndo: Delincrc propricdf 
&inteUigicurpcrr>cru6.Lfi.f inquit.ff dc alng.libcr.& 

I. li is,qui.$.quod dr.r1.dc iurcdot.igitur, (cum a pro- 
prietatc vcrboru in dubio non lit rcccdendum . Lnon 
alirer.ft.de leg.j.) verbum,dclincrc,ind.l.cxfacto,in- 
tclligiturpc*rpctuo,&nonintcrim. Sccundocompro 
batur harc opi.pcr tcx.in d.j.qua ratione . vbi cxptcfsc' 
dicitur, hanc (ublhturione infirmari & hocad cxcm- 
plumpupillanslabftonis, qur pofteaqiiampupillus 
adolcucnt,infirmatur.crgo vri pupillahs cxringuitur 
&intirmatur mtotum .itaeriam cft diccndumq» in 
totu cxcplarislubihtutiocxtinguattir & intirnit rtur. 

Opi. tn Bartoli & cois dcfcndi potelt , qh cxprclse^ 
noncdltat, qjprorliis vitiumdemenri.rcxrinccu fiic- 
liv. nam tunccum limusindubiopracUimciulumclc 
dcmcnriaomninocxtincTam nofuille. tndubio.n.no 
eft pra-fumedutn, q> furiolus a furore plcnc libcr.irus* 
extircr ir,gl.in c. ii.de (iiccefab inteft. Abb.in c.cu intcr 
canomcos , dc elccf. &probat cex.in Lcum alijs. Cde 
curat.furioli. &licet indubio vitiu dcmentia- prorfus 
exrincTum nd prefumatur, th furiofus m tpc.quo cxh 
tit in lanitaccpoccft cddcrc tcftrh, & alia faccre pchn 
dc ac ii nunqui fuillctin furorc, vt probatur in d.Lcv 
alijs. &ratioeft, quiaexcplansfubftocft infauorero 
filijrurioliintroducfa: &idcolirororcctlar, &dcin- 
dcctenuo rcincidat 111 furorem, yp fauorc didci furio- 
fi prxfumitur nunqua plenc ab illo furore libcrarum 
fuille, & ideo valet cxcmplans fubftoantea f acta : lcd 
fi mcdio tpc, & lic ipib cuftcntcin laniratc condat tc- 
ftamecu.ccda: cxcplaris, ncqd in fauorc fuit introdu- 
dfum, 1 n odiu rctorqucarrrr.cotra l.quod fauorc. C.de 

II. nam illo mcdio rpc fi lllc vcrc cxilht in faoa mentc, 
cum habcat libcra tcftandi faculute, potcft dercbus 
fuis ad fui libitu difponercnccabfurdum cft.qiiod in 
cafu, in quoprxfumiturquisnonpleneamrorclibe 
ratus, deindcrcincidatin furorc, q>in in termilTionc 
furohs nonlit UJo rpein lanicarc&inplcno, &per- 
fecto iudicio , & idco cu lit in pcrfecto iudicio, dc re- 
busfuispotdilponcrc, &oiaaliafaccre, aclinunqua 
in furorc extitiflct , ptout elcgatcr probatur in d.l.cu 
alijs,&ppea ii condat tcftrh, cu hxc eius lit vltima vo- 
Iuntas,attcdcndacit,nonobltantecxcplah fubftonc. 

1 Circafm quxlitum, t An natiuitacclilij naturalis 
exeplaris fubfto filio furiolb racta exhnguarur ? Dux 
funrpnncipalesDocloruopinioncs: Qtiarum pnma 
eft, q> cxtinguatur. quatnopinioiictcneiit Bar.nu.44. 
Alexdiib nu. 48.& laf ltib nu.49. in d.Lex facco . Ang. 
ind l huma iiuti?.&Bul.in tractcxcmpl.fubltitutio- 
nis,nu.i8.&^m Coraf.ind.Lhumanitatis,nu. 1 9.I19C 
eltcommunis opinio, qua*lcgc&rationcprobatur. 

Lck;e probamr per tcxin Lh.trcdib. f fi.lt ad iena- 
tufconf.TicbcLvbidcnduur. q>filij naturalcs fuholi 
faciiit dcficcrt condoncm fidcicomilTi , li linchbcris 
dcccllctic&fm Bartolum, ratio cft,quia vbi flt mcn- 



tio dc filijs furiofi, i ntelligif dcnaruralib.cx quo Icgi- 
timos habcrenopotcil, cuin ncqucatcontrahcrc ma 
tnmonium.c.dilcclus,dc iponlal.ergo iegcs volentcs, 
quod li fiirioib nafcatur filius rumpatur cxemplaris» 
intclligidcbctdcfilijs nacurahbtis. 

Huic p6<lcrationi r ndctur pcr imo. q> furiofus poc 
habcrc hlios lcgitimos, ii cotraxcru matrimoniti an- 
tcfuperucnicntia furoris.l.parre furiofo.rT.de ins.qui 
funtfui,vclahc.iur.&dcilhsiurapoisutintclligi.icd 
111 d.l..liTrcdib.f.fi.c6d6,iifinclibcris,cratappoliup 
tcftatorcin pcrlbnafunoii.quc matrnnoniu antcfu 
rorc no cotraxcran vndc ncccllano intciligi debct de 
naturalib. Harcrfiliolicct lic bona, hi nos rndcamus 
hocaliomodo. d.$.ri.loquitur, qn pct tcliatorcfiliui 
policuscft in condone, quo calu fatcor, q> illa codiao 
intcliii;idctdc filijsnaturalib. lcdnt»loquimur,qri 
filius rubintclligiturincondonelcgali, quocaliincga 
turq>illa condoin hiijsnaturahb.vcnficcrur.cum tm 
in fili js lethtimis & nacuralib.vcnfican dcbcat, vt pro 
batur in l.gcnetalucr.$.cu aut.CAieinlb&iubft.& ra- 
tio diricrenn^cft, quiaincondonchoisiolacxiftctia* 
& mcni facfu attcnditur, & no curatur q> filius cxiftat 
cum cftcctu fuccedcndi.l.filiusfamilias.$.cu quis.r1.de 
lcg.j.qucxi (ccus el\, qn condo lubintclligitur alcgc , 
quia tunc ncceftceft,cp cxiftatcu cffcciu lucccdcndi» 
na a lcgccondo iila iubintclligirur ex coiccfura picta- 
tis,vt probatur in Lcu auusjf.de cond. & dcmon. nc b 
bcn al> li.crcdiratc parentu cxciudantur. Lcu acuriili- 
mi.Cde fidcicom.& L icripto.rf vndc libcri. qiif rauo 
locum non haber, qii non (ucccdunt vt funt filij nata 
raIes.Lfi.Cdc nat.libcr.& idco nnru non cft, li in ipGt 
condonc a lcgc (ubintcllccTa, naturalcs liberi no corn 
prchenduncur.lte fecunda rauo dufcrciia: cft.quia in 
condonc hois illud ventican dcbct,nccius condo inu 
tilis & fru(rraroha rcddatur. na cu furiofus roatrimo- 
nium cotrahcre non potcrat, & iic legitimos fihos ha 
bcrccondononpoc vcrificah in lcginmis:& idco vc- 
hfican dcrin naturahb. qd (ccuscft incondoncicgiSt 
qti.r in lcgitimis verificah pot,& ppca non vcnhcatur 
in naruralib. potcntior.n.acius in dubio cft cligcdus . 
Lj.f ).(f li agcr vethg.icu cmphyt.pcta.&hocetmodo 
rfidcmr Lcx faCfo . ».ii quis rogatus, il j. tf. ad TrcbcL 

Rationeprobatur.Natiuitate filij ideorupirur exc 
plaris iiibfto, quia no cft vcrifimilc patrc.fi cogitalict 
filios nafcituros,cos cxhxredallc.d.Lcx facf o. icd ii.ee 
tatio iu filio naturali ct locum iubct; quia li patcr co- 
gitadct filios naiaturos, cos vcriiimihtcr non cxharre 
dalfcc. crgoccin ifto caiu rumpitur cxcplahs fubfto 
nactuitatc rtlij naturalis . & licct pnma ratio poiita io 
rLLinvcrf.igitur.in q.noftra non mihtct: thcumhax 
alia polita in vcrf.ncc.n.locum liabcat, conciudcdum 
cft dilpolitionem itlins lcgis ctum ni caiu noftro mi- 
litarc^arg.$.ahSnitatis, lnfbt.de niipt. 

Huic tationi rhdctur ncgando mtoorc.quam vera 
non cftc, dcducitur hac rationcPatcr qh lubihtuit ri- 
Iio, licetcogitctdcfiiionaturaii uaiciiuiocxfiliofur 
riofo,vtputa,na tpc,quofubftituit,riLus (unouJsco- 
cubtnam habcbat prxgnantc , thfnpiiim lubihuicrc 
voluiilct.viiq; non potuillct, prout cjtcoisopi^uam 
rciert & lequitar Ripa ui l.Lucius, lub nu. x.dxod.er 
go(i iplum iubftitucrc nopotuiilct, ft ultatoriu clt di 
ccte, ip(um non cxhzrcdailc,hdc cocogiiallct:& ab- 

lurdum 
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futdum cftdiccre&vcrifimilcnocflc.tcftacoicvoluif 
lc darc parri faculurc cxcludcndi ncpotcs naturales : 
qma fi dcdic ptatem exdudedi nacurales & legitimos 
a tota hxrcdiute,cxccpu lcgitinu, vno cx eis fubitiru 
torrn c6cm: mulro magis vcritimilccft,q> dederit 
ptatcm cxciudcdi oes naturales tm a (bla ha-rcdtrate, 
cum eis.in bonis patris nulla dcbcatur legitima, j^Lin 
l.j. fi.de bon.pof.contta rab.& cu ncccflclit in dctcctu 
dcfcendcntiu vnu vcl oes cx frarrtb.cxeplaritcr fubfti- 
tucrc, non clt vcriltmilc rc-ftarorcm &Icgcm pp filios 
naturalcs trhvellc frarrcfeu fraircs cxcplaritcrfub- 
flirurosabhcrcditatccxcludcrc.cum refpectu tcftato 
ris fratrcs mctecapti fint fili| Icgitimi & naturalcs ip- 
iius rdtotons , ni maior eft amor fihorum icgitimo- 
rum & naturalium , quam ncpotum naturahum tm . 

Cum hcc opi.ncc legc, ncc rationc probetur,cui co 
modc rhdcri non pollit : idco altcra clt opi. fupcriori 
cotraria, cj.fnariuifarefilipururaliscxepunsfublco 
non niparur.qua tcncntlmo.Cum.Ripa, & Hicr.Vc- 
riusind LexfaCto. Imola m c.Kainutius , in matcna 
excmrI.lubftir.cxrradctdum.iuLCoraLCur.iun.& 
laf.in dJ.hu manincis, Poiicin trac.lubftit.in matcria 
cxc-mpLin fi.vbi iianc cflc cocm opin.alHrmar . Zaf in 
eod.traci.fubfr.in finalib.vcrbis, &tcrn.Va(q.in trac. 
dcfujccli.progrcf lib.i.jS. 17. nu.82. vbi rcccpriorcm 
icntcntiam contia Bartolum cllcalicric &alijs omif- 
fis moucti t ur cx duabus rariombus potiilimum . 

Pruno: iilius naturalis non rumpicrdtmpaccmu, 
licet in co fir prxrericus, gl.in l. t i.$.j.fi.dc bon.pofl.con 
tra rab.&inl.fi &ibiliaLC.dcnar.hb.crgomiiius ru- 
pit tctcmauiprofurioio faciu.lVobaturconlcquciia, 
qu ia auus i n excludcdo perlonas ab hcrcdi utc, habct 
matorcporcftarem,quam habcatpatcr, vtprobaruc 
inl.Paptnianus. J.fccl nccimpubcris. lf.de i 11 oftictc- 
llam.c.iipatcr, dcteftam.in 6.&inLprccibus, in vet- 
fic.li ver6.Cdc impuber.&ali;s iubltir. 

Huicrarioni rndctur negadoconicqucntia.ilta.n. 
n6cltvcrain matcriaexcmplarisiubftonis: namlifi- 
lius n6 diet funoltis.lcd fana- metis,&c6dcrct icftm, 
non tcncrcrur inftitucre fratrcs , fcd pollet eos ct linc 
cauia prxtcrire, nec tcftrh irrirarctur , duraodo rurpc 
perfonam in eo n6 inftitucrir.l.frarrcs. Cde inofi.te- 
ftam.& tn parentes furiofi, li fubftituantfilio furiolb, 
dcbentad minus vnumcxfrarribus furioli iublhtuc- 
re, adeo q> fi eosprarrenrct , rdtm lcu liibltitutio non 
valeret , & fic non tenet confcqucntia , li tdtih patris 
non rumpcrctur, ergo ncq; aui rcftm, cum maiorcm 
authoritatc-m habcarpatcr, quam auus incxcludcn- 
do perfonas in matcria cxempbris fubftitutionis . 

Sccund6,ali js omiilis, mouctur. Pater facies tcftrh 
pro filio,p6t co modo facere, quo fcciller fihus,li fane 
mcris fuiflct:(cd fi filius fan^ mcris fuiilcr, &condidil 
fct teftm.&fihum naruralenafriruru prxierijHcr.ccr 
te teftrh natiuiMtc filij nattirahs no rupcrctur. Lpoft- 
humi,&Lpofthumofu.fKdciniiifto,rupto, irrirovc te 
fta.crgo 11 cq; eius natiuitate rupi dcc cxcplaris lublto. 

Huic rarioni rhdctur negandomaiorc: na patcr fu 
riofi n6 rcnctur matrf iplius furioli fubftitucrc.vt cft 
cois opi.& th filius fi no cflcr furiolus.no poflct ca ex- 
hxrcdarc ieu ptcnrc. ite ii fimofus elict fanc; mcris > & 



no iubcrct filios,no tcncrcc inftituere turres.d.Lfrcs. 
& th patcr vnu vcl oes cxcplariter fiibfticuerc ccncc& 
lic vcru no dt, q> patcr fadcs tdlrh pro fiiiotpoilit co 
mbdo faccrc,quo fcciflet filius,fi fanr mcntis fu iilct. 

Ex prsdi&is pacet vtranq; opuiionc difpucido dc- 
fendi poihr.ego vero ab hac pollcriorc opi n.nullo pa- 
cco rccedcndu puto^qahjsomiflis^his ronib.probac. 

Prtma cft, qd lex m fihjs difpomt , in tcliigit difpo- 
oere in fiJi js lcgicimis & naturahb. & ad naturales n6 
cxtcnthi.in legc.n.loqucccpcr vcrbu,fiiii$,filius nata 
ralis no includir.Lgnahrcr. $.cu aur.C.dcinft.& fubft. 
& lacc hoc comprobac Soc.i n l.cu auus, nu.t> 1 . viq-, ad 
nu.66. ff.de c6d.& dcm. Icd q, natiuitatc ri Ii j cxcplaris 
fubftoexringuaf, lcgcdilpoiiir.crgo intclhgicdiipon* 
rcifihjs legitimis& naturalib.&noin naturahb,tm. 

Secunda & vlt ima cft. Vbicunq; lcx cx piumpta v© 
luntate defundi vultqi vnapibna iulhntdhgaturad 
cxclulioncfubftituti.tuclcxiocu liccqfi illa pcribna 
fuccecht,& ad fuccdiionc vocatur.l.pcn.C.dcimpub. 
& alijs fubft.& illa condo.q iubmcclligitur a lcgc& p 
qua Uberi cxcludiit fubfticucii a portionc adqua voca 
batur, fubincclligu ad hoc vt ad cos fucccflio rrafmic- 
utur,& ficioqiut de libcris, cj ad liiadfionc vocant. 
projat inLcti acutiirimi.C.dcfidcicom.du dicit.nc vi 
dcarur aiiai fuccdriones propri js an rcponcrc. & fic la 
quii dc iticcdfionejnon lolu relpcChi ianguirusUcd cc 
rdpcCcu hrrcdicacis: na ibi plario no colidcratur afio 
rdpcdu, niii rd pcdu harrcdicacis ab i ntcftato , iuxta 
notatapgl.in l.Lucius.fildc lirr.infttr.&condo lubin 
tciligit cx coicctura pictatis,nchbcri ab h^rcdiutcpa 
rcntu cxcludant.l.cu auus.fi.dc cod.& dcm.d.Lcu acu- 
tiflimi^&Llcripto.ft.vndclib. fcd ln cxcplan lubftone 
ihbintclligit condo,ni(i libcn naicatur, &ideo natiut 
racc libcroru cxcplaris (ubfto cxtinguic. crgo id incciii 
gitur dciliis hbcris,qui ad (uccdfioneadinittunE ied. 
hlij naturalcsabintcftato nofucccdut patri.&hocin- 
ducfu cft ad rcfrenadu viriu pacris.Lfi. Cde iut.li b & 
contra tcftrh nulio pacto vemre pht , glin l.j. $.j. fT.de 
bo pof. cotra ta. igirq> natiuitatcfilij cxcpiaris iubfto 
cxringuat, intclhgiE dcfilijslcgirimis&naturablx& 
nodcnaturahb.tm.C6probarur hec ratiop tex.incLL 
ex facto, ipsu fic induccdo.ibi df,q> agnatione iui ha> 
rcdis rupicur excplaris fubfto, & hoc cx duplici rone: 
tuquianihilintercftaliu hcrcdcinftirucret ipicfilius 
poftea , an iurc habcrc ccpcn t fuu hxredc : tum quia» 
ncc.n.aut pacic aucPrincipc dchoccafu cogiraflc.vc- 
rilimilc eft,vt eu.qui poltca nafccrct cxhxrcdarcr.Mo 
do iic.Narurahs filius no dr fuus iicrcs, vr probacur itt 
Jdtiiaut. lnlt.dc ha*r.qualic.&difTcr.iucuLhurnanica 
tis.C.de nac.hbcr. & ldco naturale filiu fuu haredc fi- 
fius funofus haberenon por, & fic prima rodJegisin 
fiho narurah iocu no her.nec verifimile eft, patrc,fihu 
naru rale i nfti cuiiic, fi ipfum naici curu cogi uflcc, quia 
hocpr faccreno potuiflct.cu niii in iex vncijsipsu po- 
tuillet inftituerccLLhumaniucis. Pra*terca cu in cxe* 
pl.it i fubftonc in dcfectu dcfccdentiu fubftituedi finc 
rres furiofi,q filij sucrcftacoris, verilimileeft, ipsuex- 
hcredafle fihu nacuralc nalliruru, li d co cociuflec pp 
frcs furiofi & filios fuos: maior.n.eft amor nJioru fuo- 
ru lcgicimoru &nacurahu, qua ncpocu nacurahu tm. 
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SVMMJiKlVM. 

1 SubHlutio compenttioft , quid fn . 

2 Subftitutio compcndiofa, an fit propria fubflitutionis 

fpedesi . : : 

3 Species,qu* ex duabus conficiturjpeciebut , non conftx. 
. i tuttur fub altera ex ttti i, fed fepxrattm confideratur. 

4 Simpiiciaqux incantmixtione mutant tmncn t & abo 

■vocabulo nom'tnantur,tert'iam conflituunt fpcntnu, . 

C A P V T PRIMVM. 

Omphndioiae Sub/htu 

tionis matcriam tracuturus, 
opcrr prctium cllc doxi , pro 
dariori toturs nutcu? mrelli 
gcntia,depluribus vidcre. £t 
primb, quidiitCompcdiou 
iubifarurio .- Secundb, quarc 
iu dicaturi Terub,anpro* 
prieiicfpecics (ubiBruuonisabalijsdiitin&af Quar» 
tb,quoc fpedcs fubftitutionum in (c contincat? Quin 
tb,q uibm vcrbis riat ? Scxtb,arius crfccrus lit • Scpti- 
rab & vlrimb , quomodo 6i qiundo expirct i Qaibus 
quxririsrcluluris, -dara apparcbit tora prxicns copcn 
diorxi'ubi)tmrioiiisnurcria,&:dcucmoload|)rimu. 

Compcndioufubftitutio , f fecundu liar.m I.Cen 
tutio.rl.dc vulg .& pupil. clfc illa ,-qusc itibconditione 
mortis vd alia, muiiacoplofhturtcmpora. HarcdiA 
finirioplurespariturdimculuccs,& ideo Do&confr 
deranrcs,quxcotrahanc Bartoli diifinitionem oppo- 
nunrur.volcntcs rlifficulrares rdjcercdicunt, q>con> 
pendiou (ubditucio, cft fccuda inilirutio,quc lub cbr 
pcdio remporum, & nb perlbnaru plures (ubltuuuo- 
num ipcdcs cft apucbprchcndcrc. iu traditRipa in 




dl.Ccnrurio, (ub nu.fi. Didrar$eftfcciindainfci- 
rurio,quia omnisfubfhturiodt in(hturio,cum infti- 
tutio quaracunque ordinarioncm ugniricet: fed non 
omnis inftirurio eft (ublhruuo, vt dt tritiflimi iuris i 
Etquiaredproca his vcrbisconccpu,quandocunque 
aliquis hcrcdum mcorum dccdlcrir, (ubfhtuo fuper- 
uiuentcs,conunctplurarepora, fubmtutioncsvaria- 
tia,fcd fubcbpendioperfonarum principaiirer, &te* 
porum cbunet p 1 u t cs lubfticuriones, ideo ad difTeren 
tiam rcdprocc iubfhcurionis.didcur fub compendio 
rrmporu m> & non pcr(onarum:nam naniracompcn 
dii.it lubftituuonis eft fub compendio tctnporudun 
taxatcomprchcdcrcplurcsfubftitutioncs, lccundum 
BaLinLprcdous.C.deimpub.&alijs fubft. £t quia po 
teft compixlicnderc vulgarcm, pupdlarem,cxempia- 
rem,&ridcicommiiunam: vtcxanpligratia, (iquis 
hcredcm (ibi icrtpicrir, &(hntxa i runnumdccdle- 
rir,vclqrkunquc,iublhtucritTitium.nam li dccelib» 
ritprior hxrrs inuitucusanteadiram hcrcdiute,con 
tinebit vulgarcmfubftittuionem , cum vuigari, antc 
aditam turcdiratc, iitJcxii.f.Lpoftadita.C.dcimpub. 
& alijs fubft. ii vcrb ckcctlerit intra pubcrratcin , & is 
cui racu cft fubituutics clt riluis rcitatoris in eius po- 
tdiare cbibturas, pupillarc conrincbit.aii.filio inrra 
puberntcmdoccdenri,dt locus.l.inpup:ilari.fT.eod.(i 
dcmum poft pubertate dccdlcrir.riddcomrnillariam 
lublh tut ioncni cbt inebi t , cum nulla polfit a Pagano 
dicccu poft pubcrtatcm alicui ricri lublh turio, niit is 
dc hberis iit , & furiofus. Lprccib. Cco.& idco in dif- 
finitionc dicitur , Plures fubfticiitionum fpedcs apu 
cft comprchcdcre.£r cum fub vcrborum compcndio 
plurcs comple&atur iiibthtuuoncs,proptercanon li- 
no ratione Do&ores hanc compcndioiam (ubftitu- 
tioncm dixcrunt, Bar.& Soc.iun.in dJ.Centurio,Bal. 
Albcr.Curc & CagnoLin dXprcdbus . 

Y Qux 
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Quac compcndiofa fubfl i tutio, f fm Dialecticoru 
Hormas,non clr propria lublh "utionis ipeaesmon.n. 
additaJiquidltibftatialc, icd foltimmodocoplcvlirur 
at q u c vm t pl u rcs 1 u bfto n es , & t n cfTcct u rcfol u i tur i n 
vulgarcm,pupilLtrc, &fidciccmmitfaria.Dcc.in J.in 
tcilo,na^4.C.dc tcftam.milir.licct fm iura noftra,vir- 
tutcquorumexmodicadiucrfitatefperies conrtitui- 
tur.l.iam hoc iure.ff.cod.& l.j.fTdc prxtftip. cu fimil. 
diccndum lir, &pnrcipucquoad forma&modum, 
C( <nipendioiam fubftoncm clTc propric fpccicab alijs 
dittiucTam & fcparata, prcttt \ ul t Arct.Dodorcs con 
cordando in dl.in tcftamcnco, qu'* rcfcrr & lcquitur 
!biDec.Alcx.inl.Lucius.H'.dc viil<;.&pupil. &Soci.in 
rub.fLco.idcmlcqiiuncur, &ab l.acoptnioncnondi- 
fccdirPolir.in rracTliihftit.iri muteriacopendiofx.in 

$ tcrtioqiiclito.Erratioeft.qiiiatin iurenolhofpccics, . 
qux participat cx ali js duabus Ipccicbus , vel etaa qne 
cx alijs duabus Ipccichus conficitur.non conftiruitur 
fubaltera cx lllis Ipfcicbus.fcd fcparatimcplidcratur. 
Lj.in prin.rt.deprcLftip.Inft.dcdiuiLlhp.inpiin.&fa 
cit tcx.in d.l.iam hoc iurc. Icd compedtola fubflitutio 
participafcx dirccTa&fideicommillaria, & cxhis lpe 
cicbusconficitur.nam conrincr vulgarem, pupillarc, 
cxemplarcm, &fidcic6mifTaria: Ergocopcdiofa fub- 
fto cft fpecies fubftonis dc pcr fc, & vti lpccies diucrfa 
adircc"ta,&fidcic6milIariac6lidcratiir.ConfirmatTjr 

4 harc ratio: f limpliciaq in vninne fcu comixtionc mu 
tant nomcn, &ambo vcl ocsalio vorabtdo nominan- 
tur,tcrtia conlhruut fpcciem, cr fi fuam rctincac fub» 
ftantiam.l.idcm Pouiponius.$.j.(f.derci vcndic.vbi cx 
mcUe& vinofirmuUtjm» quod tcrtiaipccicsdiciuir, 
licct mel & vinure in commixtione retincant (ubftar) 
tiam fua,cum f m Philoiaphos,corpora.bqujda in co- 
mixtioncincorrupca mancant . Scd lubltoncs qux in 
compcndiofacpprchcndunrur,miitacnonicn: nun.n. 
jtmphus vulgaris,pupillaris,cxcplari$, & fidricomilla 
rianominartir.fcdaliOvnicovocabtiloXcopcndiofa, 
appella tur.d.Lprcci©. crqo tcrria cofttrtntnc 1 pccicm , 
& iic c6pcndiofa,tcriia f pcacs lubllonts nunCupatur, 

$ y m m k i k j 

1 Snbflitntio compendkfa .quot fubfluutiones contintati 

2 Subflitutio vnl^arit. an in compendiofa contintri poffit, 

3 Copula natura efl repetere qnalitatem prsccdemcm . 

4 SubHitktiopupillaris ,an in tomptndiofa contineatnr, 

qnado cjl fatla verbis dweQttyfeu obliqnisjeu comn 
nibus ,fculit fatla in tota bareditate .fenrn re certa 
pariicuhri.fck tn quota bfrcditatis,fenin qnota bono 
Tum.iufkisdcclarationib. nn. jr.6 7.8-1 Jtt l ?.i4«l 5« 
16. 17. 18- 19 20.z1.2j.14 2$. 26.27.28. & 29« 

9 Intelleclus ad LcobtrediJ.ji.ffJe vnl.& p*p.& ww.io. 

1 1 Lexintcrpretatur volnntattm teflatorit ad iknd diri- 
p,quod bcnignius & fanorabilins efl . 

72 1» le^itima onusaditflum prafumitnr reliclum non 4 
filio ,jedab bsredtbus euts . 

C A P. U. 

r? itcfCcimpcdiouifubftirurio dicirurc6>- 
8 tinere vulgarem , pupillarem , excmpLv 
p rcm,fideicommiliariam,dircdam nuli 
^ tarem,& rcciprocanv q» contincat cxcm 
plarcm , rcnct Soc. mn.iu c6L t o j . nu. t. 
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vol.j. q> comprchendat fidcicorniiTariam, rcnet Doc>. 
omnes vno ore,ram in dXCcnturio, quam in d l.pre- 
cibus, &Maria.Soc.iun.in conf 1 8 i>num.i7.voLj& 
in conf. 1 o6.nu.i7.eod.vol.j.q> fubcompendioiadirc 
f\ a militai iscontincatur, ocs in d.l.Ccntono^oct illj 
tex.farcntur.q> reciproca compcdiose ficri polur, otn- 
ncstcnent, fccuncfum Rip.inl.Lucius,niim.46.rTde 
vulg.& pu pil. quod vu Igaris , & pupiliarit con tincah- 
rur.i I: cuntroucrfiium : idco pro repcricnda vcnra. 
tchuius matcria: circaduasconchiilones eft infiften- 
. -dum.&primacrit,an.viilgarisincompcndiolacontt- 
ncripomt: f«.cunda,an ptipillaris; "• v 
X Circaprimamconclulioncm ] r du.Tflintprinapa- 
lcsDoclorum opintoncs: Qnarum prima eft,q, conri 
ncatur vulgaris ihbcompcndioia. quam opinionc fc- 
quuturBar.num.i t- Alcx.num.pj.Ia(.num.a j.SocL 
iiurn i.Ripa,num. 146. Lanfran.dcOnano,nu.ii. 
&alij coitcr in d.l.Ccnturio.Oar num. 1 o. Bal.col.fin. 
Ioan.de ImoLv,num-j. Paii.dcCaif.num. 7. Arcwrol. 
pcn.& Ang.num.S.in l.qtiamdin,la l.fLdcacq.hctcj. 
Ioan.dcImolainc.Rainutius, in matcriacompcdio- 
fx,cxtradeteftatn.riiibppus Franchusin c.li patcr,in 
matcriacompcndiofcin vcrficcircaprimum, dete- 
ftam.lib.6. Albcr.in rub.ff.de vulg. Arcr.in I.gcncrali- 
ttr.pcr ccx.ibi.Cdcinltit.&lubftit.Iaf.num.i i.Curt. 
iun.mim.44. Cyn.q.4. Albcric.q.4. Alcx.col.i. Salyc. 
& Dcc.num. 1 fi.circa fi. in cLLprccibus , Ccni.tr. 1 n ac 
Rainutius.§.9juim. i7.Bocriusdccil'j8rAlcx.incon 
iil. 1 ji.num.i.lib.^.&conf.ii.bb.^. Bald.inconf.78. 
quamuis primus liibltitutus, bb.^. imci. 111 conl. ti. 
lib.j.tJoi n.in conl.iyS.iib. lal.in conl.7 i.lib.j JStc - 
phanus Bcrtrand.in conl. 37 ;.hb. j.Guido Papain 
q.j i 5.&inq.t <o. lycc.mco.ii. 1 2 -. c-: 1 11 tonl.4 1 6. 
Soa.iutMnconuLi 1 t.lsb.j. & tn conliL 1 69. Sc 18 1. 
bb.1. Ayroon Ccauetra in conl.18 ^Marcus AntonT. / 
iNatta inicanLt47.1ib.i. i crnandus Vak}uiu5intra- 
cTatu dc mccetXcxcatiib.i.$. 1 1 . num. 17.1-umcus de 
Compcndiufa fubluiut.nu1r1.i4.Ang.in cotiL^t.vS: in 
C011L104.& Ruin.in con 1. 97. num. $. volum.i. &hcc 
cltc«tnmutus&reccpuScribcnrtam lcntcntia, qu* 
cxplunbus probatur. 

Primcc Compendtoia lubllitutin his verbis conci- 
pi folct, Quandocunq; n.:c lilieris dcccllcrit, Titium 
lubftiruo. Doct.t.un ln d.l.Ccnturio,quam in d-l.pre- 
ctbus. ledfttbhis verbis comprchcnditur ctiam tps 
antcaditam iuei ediratem, & iictempus vulgaxis fub- 
ItituiH. :>is. luxtal.poft r.iiiti.Cde impnb.& alij > fub> 
ftir. cum anceaduam hxrcdicatan decodcrcpofTit.cr 
go fub his verbis copcndiolc fubiritutionis ctiam vui 
gahs lubftitutto coprchcnditur. Hutc rationi relpon 
detur cx mcntePoliti ,q» imoillavcrba, quandocun- 
quc dccctlerit , requircrc vidcntur , vt Uic iit rucrcs,& 
invitahrrcdiiatcpotiatur.&hcet Politus nonpro- 
bec, tutamcntta probarc poteris. Inter lfta vetba, 
qhcunq; iiccdlent,vci lldeccilcric &primam inlticu 
tionc,ptupponuurfempcradeiiecopula vcl ahqtud 
loco copuir, vt Titiu inftmto harrcdcm,qncunq; dc- 
ccllcntTitius, iubftituo Mcuiu,&iicprsefupponicur 
•dctic copula.velaltqutd iococopulctntcr liiftonem, 
&compcdiolamiublc5ncm: fcd narura copulc eftro- 
pctcrcqualitatcprirccdctcm.l.atiin, in prin.innchigL 
& dc cond^CtkmonA LScie.$.Caiq>& ibi Bar.notat. 

ff.dc 
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ffcde fundo inftrucergo copula reperirprxcedcnrem 
qualiutcm, quodharcsdeccdat: &(icq>quandodi- 
dr,Tiriasfitmihi harres, &qncunqucdecellcrit Ti- 
riiis,fnbftituo Menium,&(icTirioiam hcredcfacJo, 
fubftiruo Mcuium.cx quibus patct,q> illa vcrbacom- 
pendioli fubftonis prarfupponunt q> tiie / i t hxres , & 
in vira hxreditate poriarur : quo in calii vuigaris locu 
habcrc non poteit, cum fubfti tuno fub iliis vcrbis c6- 
cipiarur, fi hxres non erir,vt habcrur in Lj.fTeod. 

Sccundo moucnrurper rcx.in L j. fT.de adim.leg.cu 
ficinducedo. ibi dicinir, quod iila vcrba,fi primo no- 
minatus dcccflcrir.fubdictio fccundum:hunc habcnr 
ienfum,vc ii primo nominarus deccdac,anrcquam ic- 
gatum.feu fidcicomiflum acquirat, fiue id viuo teda- 
rorcliue morruo contingat, tunc fubdirums admirta 
tur.lic & in rpecie nodra,illa verba fubft6nis, li hxres 
ihftitums.qncunq; decdlcrit, fubdicuo: hucfenlum 
haberc dcbcnf, vcindirurus, (ianteacquilitahxrcdi- 
rarcm,viuo,mortuovc tcdaroredcccdar, alterutroca 
fu fubditutus admitraturcx vi vulgaris (ubitutionis . 
Stringitar hoc fuadamcntu,(i d.l. 3 . proccdit in lcga- 
tis, longe facilins redpicndu erit in lubftonibus hcte 
ditatnm , qux fauorabiliores funt.q legau & fideico- 
milTaJ.pcn.$.cu igirur ,iuncto$.illo.C.de necclLTeru. 
hcrcd.inftit.cradiclaf.in Lqucdclegato.trde leg.j.fbr 
rificeruradhue ifte rexrtis. d.l. i. loquitur in fuhdone 
fa&a in lcgato, vei fiddcommilib.fub haccondone,fi 
primus nominatus dccctlcric : ergo longc faciiius ad- 
mtttendum critin fpccie nollu,vbi ponimuscopcn- 
diofam ficrifubhaccondonc, (i inftirurus qtkunque 
decdlcrit.quod vcrbfi cft vniuerlale,&pcr hocomnc 
rps comprchcndit,vt in Lhxrcs qnque,alias qrtcunq;. 
ftde acq.hcjcd.vbi pcr Scribentcs, &in fui gcneralita 
tepTobatcex.inl.fiis, qui dticenta.$.vcrum. ff.dcreb. 
dub.quamobrcm cum vcrbacompendioix fubltonis 
(int apta comprchcdcrc omne rps , confequens cft, yt 
inftiruto moriccc, locus fiat lubflirutionicr cx vi vul- 
garis fubdonis . Huiclcgiiracorroboratx podumas 
rcfpondcrc.q» non eft miru,fi i n d.i. j . fubftiturus ad- 
mittaturctantchabitu lcgatumab co, cui primorcii 
ctum fuir, quia vcrbacondonis in hoc er cafu locum 
fibi vcnd icant: na condl tio eft.fi dccdleri r Ti t i us: quc 
codi tio locu habct, liuc Tirius lcgarum habuerit iiuc 
nontquod fccus cft in compendiofabtbltonccu con- 
ditioappoiiunon vindicet (ibi locu anteadira hxrc- 
diratem.fcd poft adiu hxrediutc, vt (iiprain rnlionc 
primi fundamenri dcmodr.uu fuir.& hincdtq» com 
pendiofafubltiturioin fcrundu caftimfieridf,&non 
in primil, vrin dl prccibus,probatnr: qd non cllct,fi 
d.lubftiturioanrcadirahxrcduarcm iibi loctimvcn- 
dicarct, cum ruc in primu cabim fubdo ficn dicatur . 
• Tcrrib&vlrimbalijsomiflis, hacrariont-moucn- 
tun Si poft adita hxrcdirarcm tocum habct compcn- 
tfiolkfubiro.d.LCcturio.d l.prccibus. eLc.Rainutias, 
& d.c.(i pater . crgo multo magis locum habcbit ante 
adiram h.cTcdiurc. probatur c6lequentia,quia priori 
cafu nulla fir iniuria inftituco,cii herediras non adiu, 
rion tranlinirratur in h* rcdcs.Lvnica. $ .in nouidimo. 
C.dccad.rol.l.emancipata.C.quiadmit.Lcontraforo 
rem.C.deiurcdclib.hxredicasautadiu cranlit td hq 
redcs, no fccus <J rdiquum patrimonij.Lfed li plurcs . 
ffilio inipubcri.tT.dc vulg.&pupiLvndcfiiUa vcrba, 
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qncunq; dcCclTcrit, fubftituo Mcuium,po!liint ci\kc 
rc.vc inltituto et poft acquiiira hxrediarcm morictc, 
locusfiat fubftoni: quanro facilius td cfriccrepollunt 
hxrcdc in ftituro an tc adi ta ivcrcdi tatc, moric tc.cuin 
pcr hoc nullainiarij fiar,nccipli inftiruto,ncclucccf- 
lbriboscius.Haicrationirndctur ncgandoconicquc 
tiam,qucnon tcnctin q.noftra:&ratiocft,qiiiacont 
pcndioia fubftd poft adirai?zrcditatc locum lubct , 
cx co quia compcndio(>~ (ubfto.nis conditio co in cafu 
adimplctur, &licrirrutevcrborum icftatorisdifpo- 
lirio vcrificatun quod fcciucftanteadita hxrcdiutc, 
quo in cafu locura habct vulgaris tubftitutio, cu ver- 
bacompcndiof^fubftonis rcqtiircrcvidcaiKur, vt iiie 
fit lucrcs,& in vitahfrcdiratcporiarur.vt fupra dcmo 
ftrarum fiiic. vndccu rirtutc vcrboru volutas tcftaro- 
ris rcpugner copcndiofam ante adi ta h.rrcdi t a t c locu 
habcrc,(cquiturconlcqucntia fupra facH non valere. 

£x przdicfis patct hac opinionc nulla rarione ni ti, 
cui dilputando rndcri non polTu : idco alteracft opi. 
fiipcrioricontraria, quarenctPohcin trai5t.fubftir.in 
marcria compcndioia*,in ^.dubioAaiiqn iftam opi 
nioncm fcquurus fuit Fcrnand. V afq. in rract dc fuc-. 
cci.progrcl.iib. z.$. t t.cjh.t opi.i, jc ratione probarur. 

Compcndiofa fubftituriolocum habct poftadita 
h.xrcdttatcm,crgo fub ca vulgaris lubftiturio nocom 
prchcndirur: ipla.n.antcaditahaTcditatelocu habcr. 
d.Lpoft adiram . maior probatur cx pluribus iuribus . 

Primbpcr tcx.ind.Lprccibus,in vcrf na noncft in- 
certi iuns,cum iic induccndo.fi veru cller, q> fub com 
pcndiofa vuigariscontinercrur, (equereturq> copcn- 
diofa non in iccundu calum,fcd in primu ficri diccre- 
rur.Scdconicqucscft falfum, vtibi probatur.ergo fal 
lum cft ct antcccdcns.Srringirttr hec rario, Ditftio plu 
ra rdpidcns dctcnninabihaparifbrmiter dctcrmina 
rc dcbct.d.l iam hoc iurc . lcd iUa vcrba i n fccundum 
cafum, rclpidunrcxprdlam pupiliarc &compcndio- 
iam:crgo qucmadmodu pupiliaris infccnndu cafum 
tm infpcdis vcrbis fieri didtur, iu ct coinpedioia in- 
fpctftis vcrbis ia lecundara cafura taram ficri dcbet. 

Secudbprobatur pcr ccx.inc.(i parcr.de ccftxin 6. 
in vcrbis uns,frlio kibfcqucntcr,& ftiia dcfunctis.vbi 
non per repudiarionc prirai nominari, fcd pcr mortc 
ipforu fit locus fublt oni: quo fi t vt no intdligatur de 
uci ta vulgari,qac non ali tcr quam pcr rcpucTiarionc, 
aliamvcc^ulione,qaa:antcadira hxrcdirarc conrin 
gaet,iocu habcr.vt jnallcgau l.poftadica.rur(uscon 
ndcracur ille cex.in vcrbis illis,ab(q-, deda&onc Tre- 
beiiianicx. vbi inrclligitur hxrcdius pcrprimos no- 
minatos adiu:dcindc qritur, an cx caula hdcicomiftl 
rdticutio facicdaedcc: quo fic,vtc6pcrtii ltt,vulgarc 
cctlarcqux lub fidcicommidaria nunquam fubin- 
tdligicur.Lillc, aquo. $.li dc tcftamcnto.tF.ad Trcbd. 

Ter t ib & vlnrao probacur pcr tcx. in d.l.Ccntuno. 
ibi, poft cam aut sutcm cx priuilcgio militum patris 
duntaxatcumfracfibusinucnris in hf rcdiutc&ibi, 
intra t ^.annum ec propria bona fili) fubftitutus iurc 
cdi capict. vbi probatur , q> compcnxiiola fubfticutio 
comprchcndit fub fecas (iibditutioncs,qux pod adi- 
tam narrcditatcm locum habenn non autcm cas fub- 
ditutioncs,qua;anrcadinm harrcdiutcm locum ha- 
benr.qualisdi vuigaris&rcciproca. 

His icgibus rndctur , & prirab nd obdat d.l.pred-< 
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bus i quii in d.tcxtu non diciturq» compcdiofa in fm 
caluni riciidicitur,fcdibi habetur, q>fifiibftiturioin 
f m caium.vcl cxprclla vcl compcndiofa non vlqtic ad 
ccrram ctatc fada rcpcriatur,& fic ft rcpcriaru r fada, 
adco quod prxiupponit, quod ct in primu cafum fic- 
n pofiit.&quod non in fm cafum tm ficri dicatur,& 
ibi vcrbiimfublhturio, rcfpjcitpariformitcrpupilla- 
rcm & compcndiolam . &ideo qn in fm cafiim fada 
rcpcriatur,pariformitcrrcfpicjtmatrein mcdio cxi- 
ftentcvtranq; ftibftonem. Nonobftariex.ind.clipa- 
tcr, quialoquiturm dircda (ubltonc pupill.iri , vcex- 

fucfsc tcx.ait,non aiic in tompcdiofa lubflonc, vt no$ 
oquimur . Prctcrca dato q> loquatur in compcdiola, 
tn trahitur ad dircda pupillarcm.quia vcrbis cVpcrio 
nisc6ucnir,vcdcpupillariintclligarur> qdfccustftin 
cafu noftro. N6 obftat rcrtio & vhimb d.LCccuria q» 
liccc loquatur ln fubftonib. qux poft adita hxrcditatc 
Jocu habcnt,non tn pcrilhid cxcludit,qutn n hxrcdi- 
tas non cilct adita,quod lublto iJla locu non habcrct . 
quadercind.Icgcnullum potcftficri fundamctum. 

Exprxdidis patct vtranq; opinioncdiipuudodc- 
fcndi poile: cgo pro rclolutionchuiusqonisduosco- 
fidcrocafus.quoru primuscft : Qninftituto harrcdc, 
tcftatorfubhacvcrboru forma compcndioiam fub- 
ftoncmconcepit, fiTitius hxrcsinftuucusqncunquc 
decciTcric finchbcris,(ubltituo Scpronium . &in hoc 
caiu cgo teneo, q> fub hac copcndiola ct vulgaris fub- 
ftitutiocoprchedatur.&ratio cft,quia ifta verba lub- 
ftonis referri poilimtad tpsnonaditxhxrcdiratis, & 
ctiam ad tps hcrcdiutis aditx,cum vtroq; tpc.Titius 
hxres mftitutus dcccd.it. crgo vti fub vcrbis compcn- 
diofcfubftonispupillaris,iiactiavuIgarislubfticutio 
comprchendicur. & hoc modoconcludcndum clf,'cc 
qnincorapcndioufubftoncdi&um fuit, qncunq; li- 
nc hbens dccclIerit,fubfticuo Scpronium, quia vcrba 
jfta rcferri pofliinr ad Titium iimpJr,& ad Titium vti 
hxredc,&ad Tititim vti hxrcde inlhtutu.& lic vcrba 
funt gcncralia,& ppca continct tps non aditx hcrcdi- 
Utis, &fictpsvulgaris fubftonis.d.l.poftadita. & tp$ 
aditxhcrcduatis.nali rcfcranrurad Titiu iimpft.fcu 
adTuiii rixrcdcinftirutu.contincntvcrunq; tps:liad 
Titiu hxrcdc.tpsaditx hercduatiscoprchcndut.&io 
miru nocft, fi iubiftu vcrbis vrraq; lubltocontincat. 

Sccundus cafus cft.qii hxrcdc inlbtuto, tcftator co 
pcndiofam fubftonem fic coccpit, li Titius hxrcs iinc 
libcrisqncunq;deccflcrir, ItibltituoScmproniu.cv m 
hoc cafu in ipcdis vcrbis , compcdioia iubfto vulgarc 
non comprchcndit.& rariocft,quia llla vcrba copcn- 
diofc luhltonis prxfupponut.qj Titius iit hxrcs,& 6c 
fi lincliberis hxrcs dcccllcrit lubftituitur Scpronius. 
fcd fubfto vulijaris fit fub ilhs vcrbis, fi hxrcs no cnt, 
vt habctur inLj.rT.eo.&antcadita hxrcditatcm,&n6 
poft adiu hxreditatcm vulgans iiibft.6 locum habct . 
d.l poft aduam. crgofiibcompcndioiafubftonc, (ub 
antcdida vciboruformaconccpuvulgaris fubftoco 
prchendi no potcft. Sed nota q> licct in hoc calu inipc 
clis vcrbis copcndiola lubilo vulgarcm contincrc no 
dicatui: tri cgo tcnco,q> ex prxlumpta mentc tcftato- 
ris a Icgccomprchcndatur. Quod probo hac rationc. 
Subrtittitiodr(ubfidiariadilpofino,quc co pcrtinct, 
vt icllm faciluis.nicliusq; (ubftincatur, vt in pnn.lu- 
ftit.dc vul. tclhuorcsq; plurcs lubftonum gradus idco 
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faccrc intcIIigutur,quo magis in cdiquu fitprem; co» 
rum voluncatcs conicrucrux, vtdocet luftinianus Im 
pcrator in Lvnica,in prin.Cdecad.tDl. vndcfit, vt 06 
folum poft rcpudiationc initituti fubftitutus admitta 
tur, fcd cr vtinftitutus qiiq;adconfinnationcin tcfta 
mcnti adirc c6pcllatur,vt in Lj.in prm. ibi,quo magu 
in reliquu, &inLquiapotcrat.fTadTrebcl. quarccu 
mcns tcftatoris eo pertincat, vt pcr plurcs fubftonum 
gradus facilius tcftmconlcruetun confcntancura cft, 
vtquocunq; tpcinltitucusdccefleric, ftatirn lubihtu- 
tusadmitiatur, vt pcr htK tcftjtisdiipofitioconfcrue 
tur. &qucmadmoiiu (ubpupillanc.\prc(Iacxpfiim« 
pta mcncc tcftacoris vulgaijsc6ui»ctur.d.l.iam hociu 
rcita ct concludcndti cft cxpliimpu mcntc tcftatorit 
^ul^are fubc6pcndio(ac6prchc(ii.& hxc notabis,6a 
valdc vcilia funtin pradica: nara in ca(ii,inquo inipe 
ctis vcrbis vulgar 1 s continctur, maccr ab ipib iiibfticu 
tocxcludccut,arg.l.Papinianus.ffcd ncq; impuberis. 
ff.dcinofl^ccftam. in calu vcro, in quocompcdioiaex 
lcgis prcfumpcioncad vulgarc porrigitur, matcrnon 
excluditur : quia tacita, fcu prxfumpta vulgaris ,qux 
exvcrbts colligi nou poccft,matrem eius, dccuius fuc 
cciTioncagitur, non cxcludic,ex rcccpca opinionc, 
arg.l.fi.Cdc lmpub.&alijslubftit. 

4 Ci rca lctunda conclulionc f duo ex mcnte Dodo- 
rum (unt conlidcrandi cafus: & priraus eft,qn fubfto 
fad a cft in omnibus bpnis, (cu limpfr . & in hoccafil 
Doct. coitcr concludunt , pupillaxcm comprchedi in 
compcdiofa fubfton: fubgcneralitate verborum. iu 
coitcr Dodtcncnt tam incLLCenturio,^ in d.l.prcci 
bus.& c6cm dlcfniam 01 um Dod.tradii: Aym.Crau." 
1nconf.98.num. 10. & Marian.S0c1.1un.in conf.m. 
num. 10 j.quxcommunisconcluiioprobaturindJ. 
Centurio,in d.Lprccibus,& in cfi patcr, dc tcfta.in 6. 

r Sccunduscaluscft.jqfi fubftitucio non cft fadaio 
01'bus bonis,in tota hxrcdiutc, fcu iimpfV, fcd eft fa- 
da in rc ccrta,vcputa in fundod.cogi.$.i'cd & fi nuies. 
rT.adTrcbcl. &dcclaratSoc iun.inc6f t z i.nu.j.lib.j. 
imo licllctfubftitutusinrcbusmobihbus, &immo- 
bilibus, adhuc diccicrurfubftitutusin rccerra, vtde* 
darat poftaliosGabaulaiij d.LCenturio, num.iSi. 
quia mobilium & immobilium appcliatione, iura & 
adiones non coprchcnduncur.I.a diuo Pio. $.in vcndi 
tione.rf.de rc iudic.& pro rclolurionc huius cafus cres 
principalcs funt cx mccc Dodoru coiidcrandi calus . 

6 Primuscft ,f qu tdVatorvius fuit vcrbis obliquis 
feu prccarijs.&in iflocalu condudcndti cft.compcn- 
diofttn lubftoncm pupillarc non contincrc, fcd ct in- 
tra puberutc vti fidcicomillum valcrc ira tcnct Barc 
ind.l.Ccncurio, nu. t S.& ; ; .qucm ibi Dod.coitcr fe 
quuntur.idcconlulcndofcquutur Rom.inconCzoo. 
Alcx.inconf.4(.num.p.voLj. Bcrtr.inconii f i.nu.<. 
voLjaa nou. Parif in conf 7 4. nu.45. lib. j.& Pau.dc 
Caft. i n coC J 41 Jfl j.par. &; hxc cft cois & recepta Scri 
bentium fnia.quc. probatur in Lcogi.$.& generaliter. 
ff.de lcg.preft.& ita tcncnt ctiam Soci.in conf 1 1 7-in 
4. vol. & Marian „Sociun.in conf 9 r.in j.vol. 

7 Sccundus cafus cft, tquando celiacor vfiu fuit vcr« 
bis dircdis. &in hoccalu duxfunt facicndx conclu- 
fioncs:& prima cft qn vfus fuit vcrbisdirechsno dui 
Iib.&inhacc6clufioncomiftadifpuucionec6dudcn 
dum cft pupillarc fub compendiofa non coprchendi, 
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proflt tenent Bar.ind.l.Ccnrurio.nti. i S. & ibi Galuu 
u,nu. ; i i .Aicsc. ia C0C45.V0I.J. Corn.m cof «*4.vol.j. 
Rom.iii conl.ioo.B<icr.Jcci(! j.nu.7 A- Soci.in con- 
fil. 1 1*7. V0L4.. vbi hac eilc cocm opinioncm afhrmar. 
quxconchifio dcclaratur ' ; m Soc.iun.in d.l.Ccturio, 
non proccdere, qh corapcdiufa ravt i funia cum ipc- 
aali cxprcflionc pupillans , vidchcet & <i fihus iri pu- 
pilbri xtate.vel poftca qncunq; dcccflcrit , capiat Ti- 
dus fundum mcum Sempronianu.qujr declaratio an 
vera llt,apparcbit infia 1:1 ciconcluliooc, qh tciiator 
vfusfuitvcrbiscoibus.&fachfuit mentiopupillaris 
iruris, cumuhavcrbadirecra uon ciuilia no diifcrat 
ic6mumbus>prouttradit Bar.in d-LCctuno, nu.40. 
item fupradicuconcluiio non procctlir.quando fub- 
ftitutusclietaUusfilius rclutorts, nam tuncciusfa- 
uore compendiola fublhcuno pupiliarem conune- 
bicita notabiUtcr dicit Guido Papjt* dccifi jix. 

8 -i. Secunda coclufio cll , | qh tcihuor vhis fiut vcrbis 
dwc&is ciuilibus, vtliducut, Ltquandocunq; filius . 
meus deceflcrir, Titiu s in fundo Scraproniano hxres 
cfto, vc-lmltituoTitiu infundoScproniano.&in hac 
c6dufione duatsut principalps, ycl trcs Dootoru opi. 

. PrimAcft,q>c6prcher«.utiir pupillam fublhcucio, 
&cp tubftitucus pcrindcatq; li illiuscerre rei mctio fa 
cla non t Uiilcr,intcgram habct pupjJli hc-redi ute.qua 
opimonc tcncnt Bar.nu. 1 S . A lex.nu.8 <j. AretcoL 1 o. 
lai.nu. ; c.Ripa,nu. 9 c. &.1I1J Doctcoitcr 111 dLCccu- 
rio.Satyc coLfiw&Corn.coLj.ind.Lprccibus,Imotain : 
dx.Rainuuus.num. 1 8 •.Franc.md.c.li paccr, coL j 9. 
Alex-in conC^ c.voLj. Rom.in conC 1 8. & in coC 100, 
Corn.in conC94.voLj.Bal.1n conCi 1 j.Ub.4. Marian. 
Sociun.inconCi 1 i.Lb.j.& Bero.inconCi i^-nu. i/. 
&cftcoramunis & recepu Scnbcntium lcntcucia, 
& moucntur ifti aUjs oiniflis , ■ 
Pcr tcx.in I.cohcrcm'.$.fi.rL~de vulg.& pupil. fubftic. 

9 ■j-Huictcxtuiomirtis alijsrclponlionibus,qiix facile 
poiliint cuiuri , rndetur q» cx co ibi fubftitutiorarc 
ccrta porrigituxad vniucrsu parrimoniu , quia coftar 
exverbisproprijspupillaiis (ubli6nis,iiintra pubctta 
risannosdcccflcrit, tcilatorc voluillepupillaritcrfiib 
ihiucrc, idco non mirii, fiinlhtutiouumrcccrtaad 
vniucrfura bli; patrimoniumporrigitur. fed iccus cft 
in cafu noihro , cu tcftator pubcrutis annos ingrelTus 
fit.&lidixctis,rario,qiu muuctur tcx.ind.J.h no cft 
llla, fcd qtiia qui ccrcr rci lurcs mftituitur cohtrcde 
n6dato,bonorumoium hircditatcmobtinct, vtibi 
in finc.quar cacioctii in compcnchofa locum obtincc. 
Rclpodecur, q>hu6illaratiohabet locum, folum.qh 
c6ftat,q> tcftator voluit pupit lariter, & fic dirccte fub- 
ftiiuctc:cum.n.cuncdicatur, patrc fiUo luo tcftmcon 
dcrc,lnft.dcpup.lhbft.in prin.l.i.in prin.ft.eo.conuc- 
mt.n.vt inre ccrtaralhlutus,rilio hcrcs.m vauierfum 
fit hcrcs,ne pro partc tcftatus dcccdat filius &pro par 
te intcftatus * contra rcgulam Lius noilrum. fT.dc reg. 
iur.& hoc cft q> voluit inferre lexan d» §.fi.lcd lcctti cft 
incafunolho: quiacum non conftct patrcm voluiflc 
filiofuo tcltamcutumcondcrc, no potcftdiciq> hlius 
pt o partc dccedat tcftatus , & pro parte intcftatus , & 
iicpofteainlhtutus in rc ccrta vniuetfiim obtineat. 

Sccunda eft opinio, q> imo hacc compendiofa fub- 
ftitutionon conuneat pupillarcm, quamopinioncm 
fequutuf OaLin cLLprccibus, nu.50. Galiaula & Soci. 
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iun.ind.LCcturio.qui rooucnturduabus rationibus. 

Prima clf* quia quot ies coftat dc volunutc tcitato- 
ris,cam lcquidcbemusnulla habin vcrboru conlide 
ratione.Lp.uer Seucrinain. fcodi tionum vcrba. fT.dc 
cond.&demou.l.j.C delib.pra;ter.cum iiniil.fed hic 
conftat teftatorc voluillc, fubftitucnm folum habctc 
ccrtam ahqul rera, non vniucrfum fihj patrimoniu, 
cum in rc chi ctru fit fada fublhtutio : ergo I; r-th: 
volunus attcdcndacft, ct fi verbis direths illa cxprcir 
iafit,neplusConfi:quaturfub(hrutus, quam teftator 
voluerir . r. t fi dixcris,in tL (.ii.ctia i n rc ccrra cft) UCU 
fubftitutio:. itcm in reccrta eft facu mftifutio,inI.j.$. 
exfiindo.rT.de ha;rJnftit. &th ad vniucrium porrigir 
turpatrimoniu,vt ibi. Rcfp6dcttir,q>d $.fi.procedjr, 
1 aquiaconftat teftatorc fubftituillc filio impubcri , j & 
idco vri qh teftatorin rcccrta libi hcredc inlhtuit,n6 
datocoha:rcde, inftituuoadvmucriam hxrcditatcra 
porrigirur , nc tcftator pro parte dcccdat teftacus v & 
pro parrc inteftaws : ita ctia cft qii fubftitutio fi t fiJio 
i mpubcri i n re ccru non dato coLvredc, feu alio fub» 
ftituto, illa fubfto tralu f ad vruuerfa bona pupilli , ne 
hlius dicaf dcccdcrc* y pportctcftatus& proparteinv 
tcftarus,qddeiure nopcrmittic.d.Lius noftru. &hoc ; 
cftq> voluitfignificarcluriicof ind.$.fi.ii bcne& me- 
duliitus vcrbac6iidcrctur.& hinc eft, q> qh coftat de* 
funclu vouiiffe,vel pro ie, vcl pro alio tcftari, fit ea in- 
cerprctatio, nedicaf qs teftatus&intcftatitsdecclTii^ 
ic,& iu proccdit d.$.cx fundo.nS alias fi eaintcrprcu 
tio no lictct, dilpofitio tcftatoris no forti rctur eneM 
quo ad principalc intentionc, viddicet faciendi tcftm 
iibiipl1,iquainftitutioneccteradcpendcnt. fcdinq. 
noftra non conftat teftatorctn flUo fuo teftamcntum 
condcrc yoluillc, ergoincafu nondcbctilbintcrpre 
tatio ficricontratcllatorisvolunutcm. 

Sccildaratiocft.quia (icUccrcmus,q> lvecfubftitu- 
tio intta pupillarcs annos pupiUarcm continetet fub- 
-ftoncm, lcqiicretm-q>diiecu fubftitutio vmuerfalis 
.trahercrurad particularc fidcicommillura cx ctatum 
vanc tatcqu ia in t ra an nos pu ber utis habcrct intcgra 
fihj lici c({i . .uc, poft annos puberutis fola rem,in qua 
iuitharresinftitutus: fcd hocdiccrccftabfurdu,crgo 
abfurdum cft ct cUccre hanc compcndiolam pupiUar 
rcin contincre. Huic raiioni rhdctur, ncgando hoc ef 
ieabfurdum: namcompcndiosefubftitutusintrapu 
bcrutcm dcccdcntc filio, habctintegram fili ij fucccf- 
iioncm,poft pubcrtatcm vcro habet particularc fidci- 
commilluroincmpc bona, quea patrc teftatorcconfi: 
quutus fuit , & hc h*C eft naturacompcndiofie . 
i>, 1 Tcrtia & vlcima eft opi.Politi.in liio tracTcompea- 
diofx-fublhc.mihicol.y. quam tacito Politoiibiaicri 
bitRipauuLLCcnturio,nu.^(>. qui Politiudiftingue 
do concordac fupradiclas opinioncs . Nam aut vetba 
fiibftitutionis ad iilium rcforuntur, cui (ubftituirur, 
hoc modo,Erqhcu<iquc filiusmcus dccclfcrit,Titius 
filio meo,(cu ci,hi;rcicllo in fundo Scmptoniano: & 
tunc fit vcra Bartoli opi. & cois. & ratio clt, quiaquo- 
tics cx verbis,quibus rcftator vlus cft,conftat, q> patcr 
fiUo fuo tcftaractum codcrc vclir, fubftitu tio in rc ccr 
u,ad vniuerfara hxreditate porrigttur, ne filius dcce- 
dat pro pai tc tcftatus &pro partc intc.'btus.d.lxol;e 
rcdi.$.fin^Scd.$.ex fundo. fcdcx his vcrbis,quibus te- 
ftator vfiis fuit,TitiusfiIio meo iit rurres, colligitur, 
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<ju6d fi!io teft amentfi condcre voltiit,iuxta prin.Infti 
drpupil liilifr.crgofiibtfitiitkrilbfadbin rcccrraad 
vniucrfam hli) harcdiraic intra puberratcm dcccdcn 
ris pomgidcher.&ficvrpupiJLirisfbbtUfatiovalcre. 

A D t vcro vcr ba rercru n t u r a. ! tc Itat orcm , v t q u an- 
doainquedcctftciir,Tiriusin talifundo fit mihi ha> 
res,& tuncfitvcra BaMiopinio.&ratiocft.quiacon- 
itattcflarorcm vohiiflcfaccrc partiailarefidcicomil- 
iiim in honis Itiis , quia alinni fccit ha-rcdem vniucr- 
falem.l.quotics. Gdcha-rcd inlhr.&idcofubllifuiio 
non pon igirarad vmueif>. m fihj harrcdiratc, nc liib- 
ftitutusplusconfcquatur.quam teltatof cxprcllcrir, 
qua- rcftatoris voluntas fcruanda cft . 

Auf vcrba limplicitcr pi ofmintur, & funccum (i- 
mus in dubio, an fibi, vcl filio volucrit fubfti ruerc,c6 
dudendtim cft vcllc filio, & non fibi fubftirucrc, iicct 
cootrariudicatRipa.&moucorhacconlidcratione: 
aut fund us Scmpronianus crar puptiii,aut tcftatons: 
fi crat pupild, & tucncccllat iodchct intclligi q. lir in. 
tra pubcrtarcm ptipillaris , quia no potelt intciligi q, 
fideicommiliarie voluerit fubltitucre, cu rcmpupdli 
grauarcnonrx>lTit.d.l.cohxrcdi.$.cum filiar. Autcrat 
1 1 tcftaroris&idcconcludo.&rariodt, tquialcxfcm- 
perinterprcratUrvolunratctcitatorisatiillud dirigi , 
quod bcnignius & fauorabilius cft . 1-scpcr m dubi js . 
ftdc reg.iur & in his.qui fauorcm cotinenr, Icx lc in- 
tromi tti r cam roborando, vt ct a rigida vcrboru ligni 
flcationereccdar, noficfacit incontincntibusf^raua- 
men.l cumquidam.flidclih.&pofth. vndecumdifpft 
litiotclbrt nsconrincnspupillarc, dicatur ipli pupil 
lofauorabilis, quia pcr cam libi prou idctitr dc h.rre- 
dc ex tcftamcnto.Llulianus , alias incipit , (i pnpillus. 
ft.deacq.h* rcd. & tradimr pcroes ini.i.ff cod.& pcr 
omncs in Lcx tribuSiG.de inoffteft im. c6tinens vcro 
fidcicommifl*umdiciturfiliooncrola,quia'filiusi>ra- 
uatur.d.$.cii filia*. igiturindubiodcbcmiisdiccrc, q, 
patcrtcftarrr volticrif potins hlio luo coniiilcrc,& 
prouilioncm ipfi fauorabilc faccre, & confcqitercr q, 
ci voluerit faccrc cr pupillarcm,& ifa dictat etiam na- 
turalis & patcrnaaftcctio , (cmpcr filiorii comodis& 
fauoribus intcnra,arg.l.in fidciconumfli.$.cum Polli- 
diu*tf.dcvfur.Lfilijs matreX.dc inof.tcftam.& l.pcn. 
in fifTdccurat.furiofi.&patcr diligit fi!iti,(icut (c ip- 
fum.l.ifti quidcm,in fi.ffquod mct.cau. &quam pro 
uifioncfilio fuo tarir, libiipfi faceredic.uur.l.ti.C.dc 
impub.&alijsfubit.Coprobaturhccconclulio: Intc- 
ftamento tclbtor appoluit vcrba direcfa ciuilia, qtts 
vcrbaidcoappellitui dircdaciuilia, fm Bart.&alios 
ind.I.Ccnturio, quiadictmir ii\ fchabcrcproprium 
iigniricatum.vr faliccr.qtiisituedirctrohcrcs tiar.vt 
ipfcmctBar.in f.coLdcclarar, &abjctlcquunrur, & 
rradit Corn.in dJ.prccibtis, col. 1 6. verf.& dcuenicdo 
ad cxempla. igiturcumreftator volucritiltoscllc hx- 
redesiurcdiredo decedente filio.qnainquc: quod 
tps etiam li intra pubcrtaris annos dcccdat,coprchcn 
dir.fcquiturquod pupiilarcm ctfacerevolucrit.cum 
nili pcr pupillarcm poft aditi h^rcdkatcm fuccedcre 
fybltirutus poflit:na qui vult vnum.vult omncid,linc 
quoiUudcllcnonpotcll.l.nccidco.fj.&l.ilIuci. ff dc 
acq.haTcd.l.liintcrlcgatu.ffdcfcruit.I.vctcrcs, &ibi 
notafur.ff dc irincrc aciuq; priua.& tradunt ocs pcr il 
lum tcxin La. tfde iurild.om.iud. Ex pndidis vidcs 
boi-t> i 
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vltima opi n ione vcriflimi elTc.Cu qna ego prrtralco, 
1 2. Supnidida Barroii opi.& cois f dedaratur no pro- 
ccdercqn filiustiiit inftirutusin rcccrtadaroalioco 
hcrcdc vniucr(ali:na tuncli poftcacdpendioseTitius 
in reiilaccrta filio impuberi fi>bftiruac,fubrali fubltt 
tutionc nocontincbirnrpupillaris. jtacofuiendo tta- 
dic BaLin canC i o t . (iibltiturio tacta, & in cm(. ikb 

Eroponimr, voL j .qui moucrurea rationc, quiain ta» 
cafuinitirumsinreccrra, habcrurbco lcgarari|.L 
quotics.C.dc hxr.infti.& tcx.in d.l.cohcrcdi.» fLpro- 
ccdir,qn mllimtus m tc ccrta nohabet vniucrlaleco» 
harredcm. quoincidi prourinlii:utioin rcccrtatra- 
hi tur ad vn mcrlum.ita cr liiblhtutio,cum ide iuris flt 
in inftone.quodin (tibltonc.d.S.fi. quod fccus cft, qn 
dat u r ali u s coha-rcs vn i ucrlalis, qu ia ific impubes re- 
digic ad inftarvniuslcgatarij,& vFraciafubfto vtle- 
gatario, & ranq lcgata> nis vf cllc rogatus.d.l.quoucs. 
Itcm qn dicf um fuit copendiolam no connerc pu- 

1 3 pillarc, tqn vcrb.i (iibltoi.is ad tcltatorc rcfcrunf^ie- 
clara proccdere.qn c6j>endiofa limplr cocepta Aut,tc 
cusli litfbrnurainfigurapupilLarisfubftonis, natuc 
pti|>i!larccontincbit,vt probarur ind.ffi.pcr qucita 
tcncr Ripa in d.l.Cctuno, lub nu.91i.in verfvcl dato. 

Tcrtius&vltinuiscafuscft, quandorcftarorcora- 
pcndiosc in re ccrta filio impubcri in careccrta iniH 
futopcrvirbacommuniafunftituerit, &in hoccafu 
duarcx mcntc Dotlonim faacd.ir funt concluiionesi 

14 Pnmaclt.tqriliibltitutio vdcftfaclainquonha 
rcdiratis: vt (i diciu fiicrit.qnauique hliusdeccllerit, 
fubftituoTiriuio tcrtia partchcrcihritis:vcl cltfacta 
in qnota bonortl, vt dictura fucrir, qncunq; dccdlo» 
rit,volo vt tertiapars bonorum dciitnittad Tiriuin. 
& m hac condulioncduo funt Conlldcraiidicauis. 

1 5 Primusquorucft.tqntotahircditasfuitthftriba 
ta pcr qtiotas : vt cxcmpli gratia.qncunq; fiiius mcus 
dcccllcrit, fubftituoTitiu m vnavnda, &inabisvn- 
dccim vncijsfubltituo Caium:&liciirruhtcr,qnoia 
bona luntdiftnbutapcrquotas.vtlcihccr, volovtTi 
tius habeat tertia pattc bonorum, & Caius aliasduas 
tertias partcs. Etinht>ccafuomi(iadifputationc,con 
dudcndu cft, copcndioiam lubltoncmpupillarccon 
tincrc lta codudut Bar.nu. 5 /Umola nu.a 4. SocJun. 
nu.i89.Alciat.nu.98.Claud.nu. 5 i.Ripanu.i r+.Ga 
liaiilaniu^+^ & Arct.coLi i.ind.LCenrurio. Fracus 
in c.li paccr.in verlic.fcxto qtucrinir, dc tcftarn. lib.t». 
Corn.in d.l.prccibus, & in cof. t 2 S. nuin. 1 o.voL j.& 
Alcxdn conl. 1 i.nu. t o. vol. j .qtic conclufio probatur 
pcr tcx.in I.j.idmus. ff. dc hxr.inftic&li<itulc texrus 
loquatur, qii pcr quotas ha;reditatis fuit tota hxrcdi- 
tasdiftributa, tri habct locumctiam qn otabona pcr 
quotas bonoru diftributa fucrunr. &ratiocftquiadi 
ftributio portiomi bonorum fignificatidem, acli di- 
cturn ellct om nia bona: (cd diccreom nia bona, idctn 
cft, quoddiccre totam harrcditatem. Lnamquod, in 
fi.cum ll.lcq. tf.adTrcbcL crgo vti quando totahxrc- 
ditasdiltribuitur, tuncfubftitutio conrinet paptlia'- 
rcm: itaeriamqfiomniabonadiftributa fuerun t fiuV 
tcm pcr quotas , tuncfubfto pupillare ctcontinebit. 

16 Sccunduscafuscft, fqri non fuirtotalvcreditasdt 
ftributapcrquotas.vtldlicct, qncunq; filius deceflc- 
rit,fubllirtioSeproniuminquaruorvndjs,&dcrelt- 
duo nihil dixit , & lic lirailitcr qfi oia bonadiftribuca 
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J 



De Subftitutionibus , Pars Quarta. 1 3 o 



nonfuerunt: &in hoccafu Do&orcs condudunt, 
compcndtoiam fubfhcntionein pupillarcranoncon 
tincrcprout concludunt in dLCcnruno,Bar.nu. $ 6. 
Soci. iun. nu. 1 90. Alba. num. 98. Galtaula, nu. 4 j 9. 
Cbud.dc S. v, . nuna.4 1. & Ripa num. 1 j r>. Francus 
in ti.c. 1 : patcr. in rcrLfcxto quxritur. Cardin.Parif.in 
con fu r 9 . volum. 1 . Pau. de Caftro inc0nd.j4t.hb.). 
&Cornc. mconli.i9i.hh.;.&in confLi j 8. lib j . & 
harc cft communis & recepta Scnbcntium fcnten tia, 
qux probatur pcr tcx.in Lcum autcra.ff.dc lcg.i.& in 
Lnon amplius. $.fi.if.dclcg.j.& facit rario,quiaquan- 
doteftator fubftiruicin ccruquotaper vcrbumco- 
munc, ccniccur voluillc, quod vcnicnresabintcftato 
lint hxredcs. 1. Ludu s . $. £ liam. fLdc lcg. 1 .ex co quia 
nonailignauit totum fublhruto pcr vcrbum cora- 
munc.qui cextus hcrrloquancut,quando rdinquitur 
quotabonorum: ramen idcm locum habct&difpo- 
nitur, quandordinquirur quou h rrcdtcatis, vr pro- 
baturinLilquisferuuin. $.hn.t£dclcg.i.&in vcroq; 
cafu ratio cft , quia quando rdinquirur quoca bono- 
rum, uon trabitur talc relicium ad omnia bona:quia 
£ trahcrctor, in lcgaurium non traniircnt onera ha> 
rrchcaria. d.Lcum autein. bonorum enim appdlario- 
nc»nou \cniuitconcra.l.njhil ahud, & Lfublignarum. 
$.j.tfdc vcrb. lignificac &idco nefiacconcratcftato- 
rirvolontatcm.quc tuic pupillaritcr fiho fubftiruere, 
quiommaonerahxrcditacis cu vtihtatibus fubirer, 
nonautcm commoda iinconcribus: fcquirurquod 
tale rchctumad omhiabona non debet trahi. qnado 
vcrbrcUnquiturquota hxrcdiutis , tunccura vcrbu 
communc lccundurapotfibUiutcra iuris trahi poflir 
ad fiddcommiilum , trahendum cft, nc fiat tltera» 
tiovcrborum appolitorutn in tcftamcnto,& ncfu* 
pcrriuarcd.iitur Ula pofitioquotx hrrcdiuuscon- 
rra volunratcra & diipofitioncm rcftatoris . Ncc ob- 
itac ccx. in d. $.cx fundo, quia proccditquando cdhv* 
ror vult fubfticucum cllc hxrcdcm , quod cx vcrbis 
chreCtiscolligitur,fccusiifiat fubititutio pet verba 
ccrairnunuL& rario diucrittatis eft, quiaquando fub- 
ttiruno tatta fuit pcr vcrba dirccta, non dato cohxre 
de, runc irapoflibthutc iuris nd potcft traht ad fidd- 
coramiilum: & it fubftitutio dire&edt inteUigenda, 
lubftitucuspropartc tantura cnrhxrcs, adco quod 
pupdius dccedcret pro parte reftacus, & pro partc in- 
cdtatus, quod clt abturdum & inconuenicns. ncigi- 
tur taicabiurdum & inconucnicns fequacur, ncccfla- 
riumdtfingcre, illaraxera ccrtam non eflc nomina- 
tam, & lUum ad orania bona cilc admittedum , & ira 
proccdic tcx.in d.Lc ohrrcih >. ri.qusd lccus cft.quan 
dopcrvcrba communta fubftitutio ractafuic: nam 
runcpoccftcraht iuris poflilulitatcad fideicommil- 
fum,&proprerca tdlator runc videturvdle, quod 
fubfUratusficfideicdratilarius, fcu legatarius.exquo 
totuinct non aiiignauicd.l.li quis icruum.$.ti. 
\y; , 6ecunda conclnlio eft > f quando fubftuutio faCta 
cft in aliqua rcccrra: vtexcmpli gratia,quandocunq, 
decclicri r, volo vc Tirius habeat fundura Scmpronia 
nutn.& m hac conduiione coircromnes DoCtores 
dcrcrminar, quod in tali compcndiofantinquam co- 
dncmrpupiuaris.iratcnentin dJ.Ccntuno,Bar.Arc. 
Gahaula, Alcia.Soci.iun.&Ripa, &confu!cndo cam 
fequutt rucrum Alcxin coiLi rin fi.voL). & in conli 



a j 1. in fi.voLt». Cornjn conii. 1 } 8. num.<>.& j.Sc ia 
ConU.40.num.4.voL;.Bar.Soci.inconii.i 1 7.imni. 
&7.voL4^>oci Jtin.in conf. 1 ; (S.num. 1. volj.Aymon 
Crauetratn conila 1 o. num. i.BalcLin conii. 1 7 o. vo- 
him.j:Pa!i.de Caftro m coniL $ 4 1 .in prima partc Ca 
praincontt.6.nu.to.& 1 1 . Bcro.in conli. 1 aj.nu. 10. 
voLi.R.om.inconii. 200. Cardin. Parif inconli. 5 9. 
num. r. volum.a. tn conii.74. num.4f.v0Lj. Arct.in 
ConliLi f4.num.i t ^.Angc.inconlil. 1 j.num. 3. 
Bercran.inconiL5Z. num.6. voLj.Marcus Antoniu» 
NatrainconliuS8.in j.voL&Bocr.dccif.j f, num.7-& 
hxc eft commttnis & rcccpra Scnbcncium icnrcntia. 
qu^condulio probatur pcr tcx.in $.ahud quoquc ca- 
pitulum,utntto$.cctcrum, Auth.vt cum dcappdlac, 
cognolctt.& pet tex. in LLucitisTitius.$.filiam.tf.dc 
lcg. a.& racio eft,quia vcrbacommuniaadiccraccrrx 
rei, vim verr ftibftttutionis aut inftitutionts, nonha- 
bcnt.letl potuis lcgari,& id co ad vnmcrlum noncra- 
huntur, glof & Docto. in l.his vcrbis. ff.h.r rccL initi- 
tuen.glol & Docto.in l.j.$.ficxfundo,&in Lex factQ, 
fCeoJcmutulo. 
1 S Hxcconcluito, fproutnonconnnet pupiUarcm, 
irancc exemplarcra, Alcxin conli. 1 j.hb. j.& in con- 
fiLi j a.lib. 6. imrao non continct ncc vulgarc.Franc. 
in d.c.ii pater, coL ; 9. verf qui intdligic &probatut 
in d.L Ludus. $Jtliam. ff. de leg.i.&procodit eciam, 
quandoadcflccdaufula, pcrquam teliator vdlct di- 
fpoiitioncra fua valerc omni mdiori modo , Aymon 
Cratietu in confiLa 1 o. num. t . Itcra proccdit cciam 
fl fubftit ucus cflcc cohxrcs inftituti , Roma. in confl. 

5 8. nume. 1 .& in confiL aoo. nura. 1 . Item & vltimo 

Erocedit, quando fublricucio facra cflct in bonis rao- 
ibbus&imraobilib.Ripa,in(LLCcnturiot nu.1 5 j. 

6 Galiaula ibi, num. 1 8 1. 

19. Hxcconcluliodcdararurpluribusmodis,t&pd 
mo non proccdcre, quando incompcndml.i lubltitu 
cionedictumclld, vulgahter, pupillaritcr, & pcrfi» 
dcicommiflura: nara runcfubcapupUlariscontinc- 
tur, Ripa in d.LCcntuho,nurn. 1 r 4.&Coro. in conr 
I1I.3 f.nutn.io.voL X. 

xo Secundbdeclararurnonprocederc, tquandoco- 
^iediola fubftitutio cft ltraphaccr facLa filioin rc ccr- 
ninftituto: vtlidictumfuehc,filiusmcusin fundo 
Titiano hxrescfto, & quandocunquc d^cetlcht.fub- 
ftituo Tmum.in hoc cnira caiu papdlaris contincbt- 
rur,Ripaind.LCcntuho,fubnura.i 54. Alexanl.Lu 
cius,col.penulctT.dc vulg. & puptlL Bartholora. Soci. 
in conli. 1 1 7. vol.4. Pau.dc Caitro in confi.49. hb. 1. 
Arct.m conliL 1 54. num. 1 4. &Cornc in confL 19 1. 
nuin. a.volutn. j.& probarur in cii patcr,dc tcftam.in 
6. &ibi pcr eum tcxtura lunc optnioncra fcquicur 
Franc.coL48.vcrL &idcm- 

X I Tertio dcclararur non proccdcrc, t quando filius 
in Ula rc ccru fuiilct pro iua legicima inftitutus, qux 

' res non cxcederct fumraam lcgittmr, nam pupillaris 
fubcompcndioucontincbitur, Bald.in Lcx tribus.C 
dc 1noffic.tcita1n.Raph.C1tma.1n d. LCcnturio, & tbi 
Ripa, fub num. 1 u • vcrf.hmiu tertio. Ftancin d.cii 
patcr,col.4f.&SocLinconlLi 17. mfi.voL^. &ratio 
elt, quta cxquo vlqucadlcgitimamhJiusnonpotclt 
grauari.Lquoniam in prionbus. Cdc inofbc tcitara. 
idco vt actus potius valcat , quam pcrcac L quotics. 

ff.de 
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ff.dc rcb.dub.&Lmilcs, qui dcftinaacrac. fT. dc milir. 
tcftam. concludcndum eft, hib haccompcndiofa pu> 
pillarem contineri.Hcccondaftocitvera.quando re» 
iiitut io dcbcrct ficri pcr pupillu , & fic cxprcfse onu* 
iniundumcllctfilio , nani tunc illudonus cttmnon 

E->fl1tinfcrriin lcgitima, adhocvt adusvalcat, de- 
ct ficri inrcrprctatio , vt fub tali compendiola pupiU 
lariscontincanir. & iftud otuisdicinir iniun&um fi- 
lio, quando nominatim a filio eic ri-lichim, Iafin d.l. 
coh.rrcdi.$.cum fili.v, num.i d.lamdiciruronus in- 
iunCcum,c|iiandoin comp«hofafubfti:utioncverba 
rcferrcnturadpupillum.vrpura, iuccedatci, ipfi,fcu 
pupillo. Arct.in l.j.$.fi.in pcn. cal.fl'.dc vulg. &pupilL 
Hoc non eft vcrum, &conrrarium fubtilirer tcnct& 
dercrminar Franc. Cur.itin.inconli.7$.num.7.&.pcr 
totum. &cftvcrioropinio vrcxeiusrationibusappa 
rct.Itcm dicituriniunccum onuspupillo, qtiandofi- 
fioTubftituimr , fi finclibensdcccllci it, Pau. de Caft. 
in c0nf.cT7.yi fi.in i.parrc.& iradit Marian.S0d.1un. 
inconfi. 1 1 t.num.77.vol.j. 

Sed quando nominatim onus non eft pupillo in- 
iun&um , an tunc fub compcndioii connneatur pu- 
pillaris, Alcx.in dJ.Ccnrurio, numc.89. & ibi Alciar. 
num.<>7.tencntnon connncri. & fictcncntopinionc 
contrariafupcriori. idc tcnuir l)ald.in conii. 1 1 i.nu- 
mc. 3 .lih. f.& in conli. 1 70.vol.j.Etinconlui40. eocL 
1 vol.j.& lixc mihi vf vcrior opinio, fnain talconus in 
legitima adicctu , cu no coftcr onuspupillo iniundu 
fmllc, ccnfcrur&prariumitrcliiicum nonafilio, fcd 
ab harcdibus filij.Uar.in Lqui duos, in fi.fT.de vulg.& 
pupil. lafin d.l-cohxrcdi. $xum hhr, in S.not. in d.L 
prccibus,& in Lcx rribus.C.dc inofhc teftam.Salyccr, 
Fulg. & Pau.dc Cafti o in iLl.cx mbus.Salvc A liuo.m 
cL$.cum filix, Imo. &Pau.dcCaftroiad.l.quiduos, 
Pau.de Caftro in Lcara quam. Cdcfidcicomm. Imo. 
inc.Rainutius, extradc tcftam.circafi.tractatus vul- 
garis fubfti rurionis,Raph.Ciirn.& Alex. in l.j. $.fin.iL : 
dc vulg.& pupil.Alcx.inconli. 1 1. vol. 1. Cardin. Pa- 
riLin conli.S 1 .num.51.111 l.vol. vbi dicit hanc ellc co- 
muncmconclufioncm,rrancif.Cur.iun.inconli.- T 1. 
71.&7J. vbifimilitcr affcrit hanc ellc communcin 
fcntcntiam,Ruitun confi. 1 47. nu.4-& in confi. 1 49. 
num.6. vol. , .& Alcx. in conli.67.num. 1. vol.j.& ha*c 
ci t communis opinio , & cx ditmmcrationc iltorum 
Doctorum apparct non bcne dixillc R ip.in d. I. Ccn- 
turio,num. 1 i8.dumaicbaccommuniorem opinio- 
ncmdTcconrraBartoium, &quandograuamcn pwe 
fumitur rclictum ab iurrcdibus pupilli, tunc tcnct 
qrauamcn.cuin hxredcs ln lcgituna fihj grauai i pot- 
fint.l.li fundum pcrfidcicommillum. $. n.cumLlcq. 
fT. dcleg.j.crgo cum grauamen teneat in calu nnftro, 
diccndum eft quod non contincat pupillarcm, lcd fi- 
dcicommiftantm, & fic quod valcat mrc lcgati par ti- 
culans rcli&i a vcnicntihus ab intcftato. 
, Hcc tamcn condufio dcclaratur proccdcrctqua- 
dopupillus habcbat ahabona tcmporc tcftamcnti, 
namtunc cumtcftarorfcrcflrinxcntad liubona, & 
vfus fucrit vcrbis communihus , vidctur fccillc fidei- 
commiliariam, quia vcrba ifta rcpugnant dircCta* 
fubftiru tioni . fecus vcro cft quando pupilltis non ha- 
bcbat alia bonaquam patcrna, nam tunctahs com- 
pcndiofa fubftiumo coimnet pupularcm. ita notabi- 
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Uccr traditPaa.de Caftro in l.j.nn.4. fT.de voJg.& pu- 
ptLv vidcturcflede intemione Baldi inLcxrribus.in 
verf.egofcmpcr tcnuL C.-deinohS.teftarn. quxdcda- 
ratio an fic vera, infravidebitnus. 

24 Quando dixi, f quod hxc compendiofa continct 
fidcicommillariarn & non pnpiiiarcm , dicasproce» 
dcre quando fubftirutio fi t a parrc: quando vcro fk 2 
roarre,tunc cum cam ipfa iaccrc non poflit , non po» 
teft pupillaremcontincre,&gratiamcn quod rario 
nc hdcicommifli inducitur, rcijci dtber, cumgra» 
uamen in lcgitima non pofTic infcrn. d.l. quontam 
in prioribus, ita tcnct Marcus Antonius Nana in 
conli.tjS.volum.pnmo. 

1 1 Quart6 dcdaratur non proccdrrctquando fubfti 
tntio no eft fada in aliqua re ccrta particulari, fed fa- 
cta eft in rcqua: aliquo modo,& rcfpcctiuc vniueria» 
hsccnfeatur, vtcxcmplicauia, fi mio compenrhoik 
iiat fubftitutio in bonis paternis, feu tnatcrnis , nam 
runc pupiilaris continctur.i ta vidctur tcnexe Ripa ia 
ind.l.Ccnturio.num.i 14. •n-tfiiho 
: Hzc declaratio rcprobatur ab Alria. in dJ.Ccntu- 
rio, num.97. aCorn.mconli.i • 8. niim.T-lib.,. &a 
Mnria.Socin.iun. inconiil. 1 it. volum»j.& eftvera 
rcpi obatio.cft bcac vcrum,quod Ripa Jiancdcdara* 
tioncmnon firmat. ri.i.i» 

a<>. (^intodcclaraturnonprcxcdcre.tqnandointaii 
compcndiofaiubltonc in recerrafadacilctcuclau» 
iub, plcno iuic,vidclictt,plcnoiureSdusaccipiattah 
lcm fundum, nam tunccontincbiturpupiliaris, Aro 
ind.l.Ccnturio,col.pcnulr.H.tcdcdaratio eftdubia, 
quiailla vcrba, pieno mrcintclhgi polTunr, vt lint po 
fira proptcr Fakidiam, lifbrtevalor illius rci cxccdo» 
rct dodrantcm,& idco non vidctur vcra , quia vcrba* 
plcnoiure, iignificint idquod ligtiitic.it vcrbumaie 
lpfo, quod vcrbum noncxdudit qitia tcliCtumnon 
poiritdicifidcicommilltim. LTiria. $.j. fLdcleg. i.& 
pcrhunc tcx. contrarium tcnetSfortiaOddoincra*' 
cTatu compcndiol.r fubftittitionis. 

17 Scxtbdcdaratur non proccdcrc, tquandocom- 
pcndioicfubftitucus cllctfihus tcftatoris, namtunc 
fauorcfilij fubcopcndioladf contineri ct puptllaris, 
&itadccilumfiiifIcallcrirCiiidoPapa:deciLrak.' 

zS Scptimodcdaratur non proccdcrc, tquando in 
dicta compcndiofa fubftitutionc cllctfacra mcntio 
pupillaris artacis, nam tunc fubca piipiliaris contine» 
bicur.ita tcncntPau.de Caft.nura.4.Arct.cohim. 5.111 
vcrfaliquando cil facta fublhtuno. & SocLfub num. 
1 1 .in vcrf ahquando & fccundo. in Lj. (Tdc vulga.& 
pupiI.Arct.inconli.t r f.Ang.inconiLi^S.inap.Do- 
minus Quiricus, Matthcf.in not.mihi 1 49.indp.no- 
tavtilcdidhim.Corn.inconii.i tS.in ^.voL&iacon» 
lil.9 r.in i.voI.Polit. in tracb fubftir. in nureriaconi- 
pcndiofar.in 1 o.coLvcrf. qu.rritur fccundo quid li te- 
ltator,Galiaula in d.l.Cctuno,col.<> t .vcrLnon obftat 
ii dicas,& col.cT j.vcrfnon obftat.l.ii ita.Lj. Socferun 
confL 1 1 7.V0I.4.& Marian. SocLiun. in conn.9 1 .per 
totum,vol.j.vbi induobus locisdicit hodic hanceilc 
magis cotnmtmcm opinioncm, quat concluiio hac 
rationcprobatur. 

Quando conftat tcftatorcm, voltullefacere pupil- 
iarcmfubftitutioncm, &fic tcflamcntum profilio, 
itixra J.libcris, lrtitic.de pupuia.fubllitut.&Lparrisa: 

fih> 
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filij.tT.de vulg.& pupil. tunc fi filius decedit in pupiUa 
n xcacc, pupillarircr fubftirucus admitcicurper pupil 
uremadomniabona pupilli lurcdirccl», Iicet fuc- 
rit tantum fubttiturus in rcccrtapcr vcrba commu- 
nia, vt probabo. kd in quaftionc noltra confiat tctla 
torcm volmtfc pupillaritcrfllio impubcri lublhtuc- 
rc, vt probabo:crgo fublticucus admitcitur pcr pupd- 
larcmadomnia bona pupilli iurc dircvto, licctpcr 
vcrbacommunia fucrittantum inreceru fubfticu- 
tus. Maior probatur , quucxquo in eafiibfticucione 
non fuit fibi datus cohxrcs vniucrlalis, fublbrutio in 
r c ccrta traliirur ad vniucrfum dccracu ccrCx rci mc 
tionc, licutdicimusdctnujtutionc, quxficrct in cc- 
Aaracnto proprio , vc in L j.j.fi cx fuudo. tf.dc hxred. 
inftitucn.nam inijs, quxpcrrincntadconfecuandas 
tabulas pupillarcs.iudicaturac fiabipfbmctfilio fibi 
ipfi tcftaracntum facTum t .1 ilTct , \ ; I. Papiruanus. $. 
icd ncc lmpubcris. tl . dc inofnc tgllara. confirmatur 
hxcratio:nam in d.$.cx fundo. iniututus \n fundo to 
tumaccipic, ne celtatotdeccd.it pro partcccftatus, 
&propartcinccftacus,contral.ius noftrum.tT.de reg. 
iur. fc nxc ratio milicat cciam in tclurncnto pupilli, 
ne alias dicamus cum pro par tc tcfucum & pro partc 
intcilatum dcccMjilccrgo militac cciam dilpoficio di 
cTi $.arg.Lfin.C.dcfalfi& LiUud.tT.ad lcg. Aquil. &l.a 
Titio.fT.de vcrb. oblig. cum vulg. Hxc rario compro- 
bacur pcr cex. in d.L colixrcdi. ik.fi. qui ccxtus licct lo- 
quacurin fublhtutionefacu pcr vcrbadirccTa: tamc 
racio illius dccifionis cft gcneralis, & idco in quacun 
<pic fubfticucionc locumhabcbic iluracio, habcbit 
ctiam locum dilpoficioilliuslcgis, arg.cconftitutio- 
ncm,dc reg. iur.ub.6.&c.airaduccu,dcconfirmac 
vcili,vclinucili. 

Minor probacur. Vcrba cam fuifie mcnccm loque 
tis arguunr,qux cx cis pcrcipicur, &cui vcrba ipfa co 
ucniunc. LLabco, vccidcm Tubero. fT.de fupcL lcga. 
&Lnonalitcr.fT.dcleg.t. fedillavcrba, fiinpupillari 
xtacc deccficric,funcmodus&fbrma, quibuslolet 
ficri pupilurisfubftimrio,vclnuicdcpupAfubfbcin 
prin.& Lqui liberis,in prin.fT.dc vulg.&pupiLcrgo co- 
itator iftis verbis vccndoin fubllicutionc,crcditur 
vdlc etiam pupillarcm faccrc fubiticucionc , cui pro- 
pric illa vcrba & pcculiaritcr conueniunt . Compro- 
bacur harc ratio, li pcr dicla vcrba pupillaris fubftitu- 
tio non iignificarctur , fcqucrctur quod ca vetba fru- 
ftra a ccitacorc appofi ra dicercc u r : fed hoc diccrc cft 
inconucnicns. Lfi qtudo. fTdc lcg.j.crgo inconucnics 
cftcciamdiccrc,pcrdictt verbanon figniticari pupil 
laris fubftirurio. Nec dicas ca vvrba appofira fuillc ad 
conditioncm ndeicommiilbadijcicdam, quiacftfru 
ftratoria & incpca inccrprcurio , cum finc cxprcflio- 
nc cIku rconditionis filio impubcrcmorieteproptcr 
vcrbum,quandocunquc,fubltitutus eo temporc ctia 
admittcrctur. & idco ti vcllemus hac faccre inccrprc- 
racionc , vcrba tniicxatoric fpccificau fuificnt , quod 
ell inconucnicns diccre,arg.d.l.fi quando. 

Secundo dicTa minor probarur. Lcx fcmpcr intcr- 
prctatur voluntacem dcrancTi ad illud porrigi fcu di 
rigi in dubio,quod bcnignius & tauorabiliiis clf, iux. 
rcgulam.Lllnnpcrindubijs. fTdcreg.iur. in ijscnim 
qux fauorcm con tincnt,Icx ita le incromiccic ca robo 
rando, vt cciim a rigida vcrborurn figtuficacioncdi- 
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ftcdac, non ira in cotincnubusgrauanicn.l.cuin qui- 
dam.fT.dc libcr. & poithum. lcd m cafu nollro iunius 
in dubio , & pupiUarii lubi titutio dicitur fauorabilis 
pupillo,lcdfidccommillariadiciturdaranou, quo- 
niam pcr cam tilius grauarur.d.l.cohxrcdi. $. cum ri- 
I ix. crgo in cafu nolbro diccndum cif, tcftatorcin vo- 
luillc potius filio confulcrc , & prouiitonem pupiUa- 
rcm pro co faccrc, quam cu m grauarc Con br mat u c 
hxc ratio. Vcrbumcommunc potcftimporrarcfcii- 
fumdirecTum & obiiquum . Do&orcs commumrcr 
in cLLCcnturio . & in calu nollro lumus in dubio , cx 
eo qutapcr ilia vcrba , fi in pupillari xtatcdcccllcrit, 
iignilicarur pupillaris fubfhtuuo. gl. nugna , in tinc, 
in l.prcctbus.C.dc impub.& alijs iublht.har .in conli. 
1 j.inap.factu ulcproponitur.in vcrfiumcn in quf- 
Aione propofita,& BaLin Lfi quis ad dcchnandam,in 
3.C0I. Gdccpifc.&deric in vcrl! fcd ponamus quod 
dillinxir cempora.&cxco quia inreccru fuitfacla 
fubfhtutio, videtur quod non contincatur fubdicta 
fubflitu tionc pupilbris, cum illa ad vniuerta bona pu 
pilli vndccunquc acquifiu trahatur,quod oblimiu- 
tioncm ccrrx rci non vidcrur pollc ficri.& quod con- 
rincacur puptUaris,conucnic vcrbis fcu conuenire po 
ccft,cumlitfacupcrilla vcrba, fiinpupillari xurc 
decelleriuronuenicctiampcrfonx, eum fic impubes: 
ergo dicu fublcicutio dcbcc interpretari potius dirc- 
cta, quim obhqua.c.fi paccr, dc tcil.Li.-i 6.& illa coic- 
ctura, qux lumi vidcturexco, quodin rcccrtafuic 
facu fubfhcucio, coUicur pcr alreram coniccturam 
pocenciorem.qux fumirurcxtlusverbis, fi in pupiUa 
ri xtatc dccctlcric: vnacnim prxfumpcio alrcram tol- 
Uc.Ldiuus,&ibigl.fEdcininceg.refhcuc. 

Concra fuperiorctn opinioncm cencnt Bar. nu. } 4. 
Ripa num. 1 5 } . & Alcia. m u. v - .1 :i d.L Ccnturio , BaL 
i n con ii. 1 7 o.voL j.in conli. z 96 .voL 4. in conii. 1 o 1 .& 
in confi. 1 x 1 .voL 5. Bcro.in confi. 1 1 j.voL 1. Corn.in 
con li. <j 4 . num.a. volum. ). Pct.dc Andur. in d. C.fi pa- 
tcr.in 1 j.nocImolaincRainucius, excradccefum. 
&ibi Gtul.de Bcnedic num.p7.&hxcopinio fixun- 
dum Rip. cfl communis & ancedicTi DocTorcs mo- 
ucntur cx pluribus. 

Prim6.Tclucoris volunus lempcr eit obfcruanda, 
&ca omnia rcgic & primum locum obtinct.l. in con- 
ditionibus prtmum locum. fT. dc condic & dcmonfh 
lxac facto,la grandc, circa mcdiura.fT.dc hxrcd.infhc 
&volunusiUadr , quavcrba dcrnonttranr. LLabco. 
fT dcfupcLlcga. &indubioa vcrborum lignificacio- 
nc non cit rcccdcndum.L non aUccr.fTdc lcg. 3 . & L j. 
$.fi is,qui naucm.fTdc cxcrcicfcdin cafu nothro vcrba 
dcmonflrant fubfticutioneminrc aliqua ccrta facta 
iuillc: ccgo dicta vcrba dnnonftranr tcitacoris volun 
uccm fuitic faccre parricularc fldcicominillum in rc 
illa ccrra,&nonpupiUarcm fubihtutioncm,cumpcr 
eara bonis vndccunquc quxfitis fucccdacur. Confir- 
macur hxc ratio cx iUa rcgula, quod actus agcncium, 
nifulprxrer incccioncm cprum opcranrur.Lnon om- 
nisiCdcrcb.crcd.fi ccr.pccmodo ficii ln cafu noflro 
pupillarisconuncrccur , fcqucrccur quod lubfhtucus 
advniucrla banaadmicccrccur, cu hxc fic nacura pu- 
pillans. tcd hoc drccrc ctl inconucnicns , cum illc ad 
illani rcmccrumtantum admittidcbcat: nam limi- 
tau difpoticio limiucum pioduccredcbctertcdum. 



D.Alexandri 

l.in a^tis.fTclcacquir.rcr. dom.&l.i. fT.dcfer.export. 
cum vulgat tbus. & incluho vnius cxpluribus propo- 
liris.cft alrct ins exdufio: & quod in vno pcrmittitur, 
in alio ccnfcrur dencgatiim.l.cum prxror.ff dc iud. & 
L marirus,vbi glof.no.Cde procu.ergo inconucnicns 
cft ctiam diccr c hanc compcndiofara fubfrirutioncm 
pupillarem contincrc. 

Huic rationi ita corroboratx rcfpondetur, qubd 
incafunoftro conftat tcftatorisvoluntatem fuiflcin 
facicndo pupillarcm fubititutionem,& idcoditfta vo 
lunras cft attcndcnda: & 1\.tc prxfumptio cum lit for 
tior&validtor, tollitillamprxfumptionem contra- 
riam , quxcx fpccificationc ccrcx rci inductbatur. & 
ficnoncft vcrum, q>aciusrcftacorisvItraciusintcn- 
rioncm opcretur.nam cum conftct pcr ca vcrba.fi in 
pupillari etate deccflcrit.vcllc facere,immo fccilTc pu 
pillarcm fubftirutioncm,dccuius natura eft, quod ve 
niat in ca omni.n bona lmpuberis eriam aliunde que^ 
fiia.l.lcd 1] plurcs.f ad fubftirutos.ff.de vulg.& pupil 
& proptcr fpccificarionem rei particularis vidcbatur 
teftatorvoluillc fubftituctcniliin parre, quaminfti- 
tuto rcliqucrat: qua dccaufafubftitutiovitiari dcbc 
bar, cumadicrfbofacta contranaturamadtis, tllum 
vitiet.Lcum prccario.ff dc precar.quod ratione & fa- 
uore reft.imcnti non dilponitur, 8t ideo potius vi- 
tiaturillaadicctioccrrxrei particularis, qttam fubfti 
turio A' iubcturpro non appofira, &perindccftac li 
limpltcircr fada fuiflet fubftitutio: & idco in cafu no 
ftto non liabct locum difpofitiod. I. in agris, prout 
ptobatnr in d.l.coh.rrcdi.$.fi. &d.$.cx fundo. in qui- 
bus apparcr quod mcnrio ccrt^ rci,& lic limitatio in- 
ftirutionis vcl fubftitutionis, no attcnditur. & cx hac 
rationecellatillaalrerarario, quod vniusinclulio,cft 
altcrius cxclulio, vltra quod argumctum ab indulio- 
ne ad cxclulioncm, vcl ccontra, non cx virtutc verbo- 
rum , fcd cx frequenriori vfu , & prxfumptionc inde 
fumpra proccdit Glof in dcmen.j. tn vcrbo, prxfi- 
dcnrcs.dc rcfcrfp.& laf.m l.j.$.huius ftudij, num.7.ff. 
dc iuftit.& iurc. vndc cu in cafu noftro adlit prxfum- 
prio ob fpccificationcm pupillans xtaris,quod ab irt- 
cluftonc partis non dtcatur facta cvdufiotorius , non 
cft vcru q> fubfticutus pupillaris proptcr fpccificatio- 
ncmcettf rci ab vniucria filij hxrcdirace cxcludatur. 

Secundo & vltimo ali js omiffis mouencur pcr ccx. 
inLcogt.$.gcneralitcr.ff.adTrcbcl.qui tex-licct loqua. 
rurinvcrbisobliquis , tamcnciusrarioeft gcncralis, 
cum vdit in cum fubftitutum non tranfirc iura & 
adtioncs, quianoncftiurisfucccllor, fcdcorporum. 
Hoic tcxtui rcfpondctur, quod illttd ibi proccdir, 
qaando nonconftat tcftatorcm voluifTeillum eflciu 
ris fuccflorcm, fecus quando conftar , quia runc in «1 
rranfcuntiura& actiones, vtibi probatur:fcd in cafu 
noftro propter fpccialcm pupillaris fubftitutionis cx- 
preflionem conftatfubftitutumcfTc iurisluccelTbre, 
cum tunc oriam in rc ccrta honorarus dicatur elle iu- 
ris fuccellbr. d. $.cx fundo . crgo dctracra illa rccerra 
fubftitutus vti iuris fucccllbr in totum admittitur. & 
d.$.cxfiindo, loqaimr quandonon eftdaruscoheres 
vniucrfabs,qui dcbet dari, fcaindum Sod. ianjn d.l. 
Ccntuno,incogTadu,inquo inftirurus cftquis in re 
ccrta,& fic refpccrti rittlrlem gradus & non diucrfi, vt 
eftin cafunoftro, iu quo prxfupponimus inftituto 
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ndn cftcdatum cohxredem vniuerfaiem.fcd fibi tan- 
tummodo datnm pupillantcr fubftitutum , qui f ub- 
ftirutus rcpcritur iblus in mortcpupilli, & nonahus 
vniucrfalitcr fubffirurus cum ipfo fubftituto in re cer 
ta. 8c idco ne pupiUus dccedat pro partc tcftatos , Sc 
pro partc inteftatus,conrra d.l. ius noftrum, lubfticu- 
ras ad vniuerfa pupilli bona admittetur. 

Ex prcdi&is apparct, primam opinionem cflc ma- 
gis communem A m pudo iuris vcriorcm, cum qua 
cgo pcrtranfco, &pro ca vidcrur cllc in tcrminis dcci 
fk> Bar.in l.fi ita fcriprum.$.qui filio. ff.dc bonapofL 
fecund. tabuL quxcondulio tanromagis procedir, 
quando verbum communc cum vcrbo impuberi , 
iungitur,puufuccedarimpuberi, quia tttncdicirur 
dircdfum, BaLin Lfi.propcfi.Cdefacrofcccle.&tra- 
dit Marian.Soci.iun.in confi.pf.num.ix.vol.j. 
i p Odaub Sc vlrimb dcclaratur no procedcre, fqua- 
dopupillus remporc teftamcnti non habctaliabona 
quam paterna, & hoc fcicbar patcr, nam runc fub cr>* 
pcndiofa contincturdirccfa pupillaris, iranotabili- 
ter tradirPau.de Caft. in I.j.lub nu.4. ff.de vulg.&pu- 
pil.fubftira.qui moucturhacrationc: nam ficutfi te» 
ifator relinquat hxrcditatcm fuam, iftadicirurdirc* 
&a. fubftitutio.Ln am quod. $. fi.ff. adTrcbcLitafi re- 
linquatbona fua. 

Hxc ratio non cift bona:quia qtiando reftator fub- 
ftituitinhxreditatcfua, adhuc diciturfubftituriofa- 
cia inrcccrta.d.l.cohxri(h.$.fi.&dirfcrcnriacft, qua- 
do rdinquitur tota h^redit.is,fcu pars h(rcditatts,fcu 
hrrcditastertij: nam quano'o tcffaror (ubftittiitpu- 
piHarircr filio fuo, facit tcftan tentum loco filij , vnde 
pcrindc cft ac fi filius ipfe tcftai cf. I.patns & filij. rf.dc 
vulg.& pupil. fcd qn facicndo rc.ftm non t clinquir h* 
rcditatem fuatotaliter.fcd pa. r tcm h;rcditatts,lcu h^- 
rcditatcm tcrtij fuo patrimonioannexam, vidcturfa 
cere rclidtum partictilarc in re ccrta, non vniuerfale. 
l.cum fihus. $.Lucio, & ibi Bar. ff.dclcg.a. &l.cogi.$. • 
fcd& li milcs, &ibi Dar.ff.ad Tt cbd.igitur fiuerdin 
quat hxrcditarem fuam, (cti boaa fua, rdmquirrein 
cerram.&noius vniucrfalc.proutiradit Marian.So- 
ci.iun.in confi. 1 1 1 . vol. j. & licct tcn;porc tcftamenti 
pupillus no habcbat alia bona, tn tclUtorpotait c6- 
fiderare qubd ipfe pupillus potcrat confcqui alia bo- 
na: quxconlidcratiotantomagis cft vera,cumftib- 
ftirutiono fucnt hmitataad pnpillarcmxtatcm, arg. 
Lfi dcftindfus. C. arbitr. tutclx.&cum in filijsprimi 
gradus frucfus non computentur in TrcbdUanicam. 
l.iiibcmus. C.ad Trebcl. poreratconfiderarc reffator 
q>filiuscxfruicibus mulraporuifIctlucrari,quf cfser 
dcmumdcparrimonioipfuis pupilli: &tanto magis 
cumfilij fucccdant inbonismarcrnis, auth.defun- 
c*to. C. ad TcrmL ideo poruit colidcrarc tcftator flliu 
fnu habcrcaliabona,quam patcrna:& proptcreafub 
f hrutio df fada in rc ccrra, licct tunc tcporis pupillus 
alia bona nd habcbat,& idco cx hisc61iderarionib.co 
trariu tcnct Arc.& Socin d.L j.cu quib.cgo pcrtrafeo. 

I Subffitnttonet, qus fub cmpendiofa conlinttur, an rer 
bitgencralibut cxprcflk dicamur. cum fuisdeclart* 
tiombut,num,i.& 3. 

CAP. 
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Ifum fuit fupra , quot fublttnirionesco- 
pcndiofafubftitutio complccratur: ad 
praicns videndum eft, fan dicix fubfti- 
tutioncs veibis generahbus cxprcllxdi 
canrurt&omilla diipurarionehic, cum 
alibi in principio tractatus vulgahs difpucaucrim, co 
cludcndum cft, quod verbis gencralibus cxprdlx di- 
canrur . quam opinioncm tcncc Doctorcscomtnuni- 
tcr in d-I.Ccnturio, in dd.precib. & ln Lin ceftamcto. 
C.dc milit.cclum. Alcx.in co11l.47.vol.ijn conii. 1 1. 
vol. ; .& in conf. c 1 .vol.7.Deci. in confi. 4 1 6. Aymon 
Crauctra in conli.6 l.Ruin. in conii. iof. voLi. Ang. 
inconli.io^.Bertran.inconli t6.&incon(i.96.vol.j. 
in conli.6 1.& in conf. t 6 6. vol. i.Rolandus a Vallc in 
conf (Jp.vol.j.Nat.inconlL l^^.&GutdoPapxdccif. 
51 i.&cftcommunis & reccpta Scribcntium (in'a. 

Hxc communis conclufio declaratur non procc- 
derc.tquando aliquis cafus cft exprcllus,& qui dcmu 
adahum calumtadtum cxtcndicur, vccxempligra- 
ti.iqu.mdo in compendiofa fuiccxprcllus caliisvui- 
garis in vno lllorum duorum caluu , videlicct impo- 
tcntix.vdnoluucixvclli atcllacorcfuitinftmituslc 
girimacus, cuiuslcgitimario fuirirriraca &pcrcon- 
i equcs inftirutio, quo cafu vulgaris in caiu racito ad- 
tnittitun nam tuncfiibftitutio, cumadcafum tacicu 
porrigatur,tacitadicitur,itatcncntBalanconii.4oS. 
vol.i.Am;.inconfi.i04.Bcro.inconli.i i.& toi.vol. 
a.Dcc.in c. 11111.4 ' 6.Corn.in conit. 1 99.V0L 1. & in co 
iil. 1 ; 6.vol. j. Aymon Crauetta m conL6~i.& Marian. 
Soci.it1n.inconli.106'. num. 18. 1 ?.& lo.vol.j.quam 
deciarationem tnbusmodis declara, vtper didum 
Soci.iun.ind.conf.io6.nu.z6.nui i*& zi.&nu.zo. 

Sccundo dcclaratur non proccderc, fquando fpc- 
cialiteraUquiscalusfiibftmiuoniscxpnmicur, vtpu- 
ta,& li fihus mcus in pupillart xtatc, vcl poftca quan- 
docunq; decellcricfincfilus, iubftituoTitiu:vcl ii hx 
res no eric , aut poftca quadocunq; dccdlcnc Tittuin 
fubfticuto : nam tunc in compcndioia lubfticunone: 
fubftiturio>cuiuscalits fpecialitcr atprdliiseft.dr Ipe 
aalitcr exprcUa , ticut fi tbla factacilcc in fua lpeciali 
forma:ccterx verodicuntur omntno tadcx.ita tenet 
Bart.nu.1 p.Alcx.nti. 1 ;.&nu.i8. &Ripanu. 40.111 1. 
Lucius.ff.de vulg.& pupill.fublt.Alcx.io Lin tcfto.nu. 
taCdetclca.mihr.&Dcci. inconli.416.nu-9.CN: to. 

Contra hanc declarationcm tcnct Dcc iibimct c6 
trariusincLLin tdtamcnto, num. 1 6.ind.l. prccibus, 
oum.z6.& inl.fi. num. 6. C.dcinftitut.& fubftitut. 
tupro declatationc huius condulioms, duasradas 
Conclufioncs. 

Primacritin rcciproca fublhtutione, in qua tc- 
neascommuncm opinionem, proutlautlime deraG- 
ftraui io principio tr.ut.mi-. vulgatis lubfucutionis. 

Sccunda erit conclulio in compcndioia, in qua 
duoscoiilidcracafus. 4Mh 

Piimuserit, quando in compcndiofa Ipcdalitcr 
expreila elf pupUlaxis fubftiturio, vidchcct li filius 
mcus in ptipillari artatc , vd poll ea quandocunq, dc- 
cd]erit,fubftituoTitiura. &inhoc caitt conchidas 
fccundum opinioncm communcm, vulgart-m tad- 
tam dlc , & lub pupillan Ula cxprcila coroprchendi, 



& non dfccxprdlam.feu vcrbisgeneraUbuscompre 
hcndi fubcompendiofaiubUicucionc.quxcondulio 
hacracioncprobatur. tcmporepupillaris xutis vul- 
t»aris non poteft dici comprchendi vcrbis gcncraU- 
bus,cum pupillarisconcipiarur fub ilhs vcrbis, li iic- 
rcscric:& vulgarislubiliis.li hxres non crit:& fic lub 
contrarijs verbis. vndccum fubconrrarijs vcrbisdi- 
ctx fubllicutiones forracntur , impolfibilc elt , quod 
tcmporepupiUarisxcatis , vulgaris vcrbisgcncrahb. 
cxprcUa lub compcndiola concincacur: polt vcroce- 
pus pupillarisxuris nonpoccliiiinihccrvulgans di- 
ciexprclla, quiacum cxprimiturpupillarislubllitu- 
cio fpcciaiircr in vno tcporc , in ahjs tcmporibusalix 
fublfitutioncsnon funt Ipccialirci cxprctix. Vcrum 
aniuuducrtatur.quia polipupillarc xtaccmdubico 
quodopinio Decij &liccontra communctn , litma- 
gis vcra.quod hac conlidcracionc dcinon(Iro.vcrbu, 
lublUmo, inhacfubltimcioneduo tc nporarefpicit, 
fcilicctteinpiispupiliarisxtatis: hoccif, iiiblbcuo.li 
fiiius in pupillari xcatc decdlcri t : & tempus polt pu- 
pillarem xcatera.hocdt, fubllirao,li vcl polfcaquan 
docunquc dccclfcric. modo lic, hcct rcfpcdu pupUia- 
riscxprellxahxiubllicucioncs tacitx dicantur, tamc 
dicunturcomprehcndi fub Ulogcncrali vcrbo,(ublU 
tuo : quod ci\ communc, & ad dircda & ad obiiqua 
fublficurioncm rcrcrri potelb& iic (i eo tcmporehx- 
rcditasnon fucritadita, locum habcbit vulgaris: li 
vcro fucrit adita,locu m habcbit fideicom nillana.ee 
cc quod ilix fubititutiones comprehend :mtu r ex na- 
turacompendiofievigotciUius verbi gencralts , fub- 
fticuo . ergo verbts gencralibtts polt tempus pupilla- 
risxtacts cxprdl^ dicuntut . Hxcconlidcratio ( iudi- 
cio mco ) vulccur vera,quando fublticucio formata 
fuic fub illis verbis, ii filius in pupiUari xatc dcccde- 
rit,vcl policaquandocunquc, fubft inio Tirium.vcru 
ticoccpufucncfubiUisalijs vcrbis,fi filius mcushx- 
res in pupUlari, vcl poitea quandocuitque dcccllcric, 
(ublfituo Tiriura: tuncvidcturrathi quod vulgaris 
fub vcrbo iUo geucrali , inblhcuo, non conrineacur, 
idcltvcrbo gencrali, &licqu6dhacdccau(a dicarur 
cxprdla, fcdquod (implicicer cactca vulgaris comprc 
hendacur.& ratio c^t.quia vcrbum fublVituo, tunc rc- 
feriuradduo tcpora,(cilicctpupillarisrtatis, &po(t 

fiiipillarcm xtatcm: fub iila tamcn quahtatc, li fiUus j 
ixrcs dcccilcrit.crgo li iilius iu tilis duobus tempori- 
bushxrcs nondcccdat viitutc vcrborum fubltitucus 
nondfctadmittendus.&id:o(icx vulg.iri admitti- 
tur,idcUcxprxfumpcatdbtoris voluncate, adeoc^ 
didcur omiiinotacita,lcu prxiiimpta lubftitutio. 

Secunduscalus erit, qua:idoin compendiofa eft 
IpcciaUtcr cxprella vulgaris lubiiitutio,vidcUcet,& ii 
filius mcus hxrcs nun cnt, auc polfeaquandocunque 
decdlcrit, fublticuo Titium. & in hoccafu credovc- 
riorcm cUc opimonem Dccij , quam comprobo hac 
rationc. Verbuin cxequitriuum, fubificuo, conrincc 
fubftitutioncm vuigarcm iniliisvcrbis, li filius mcus 
hxres noncnt :&conrinctcasctiaitt fubfticucioncs, 
qux aditioncra h^rcdicacis rcquiranc , in lllis vcrbis, 
tuc poftca quandocunq; dcccUcrit,& cam vulgarcm, 
quimalias fubllicutioncs omni tcmporc continct, 
hoc cftoinni tcmporc, quofilius hxrcsnoneric,locu 
Jubcbit viUgaris cxprciu, &oraui ccmpotc, quo hx- 

rcdicatcm 
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rcditatem adicrit, locum lubcbitpupillaris, fi in pu- 
pillari xtatc dccelleric cxcmplaris fi furiofo fa&a fue 
rit: direcla militaris iiamilite iure militari formara 
fucrit: &fidcicommillaria, lifilius poft pupillarcm 
xtarcm deccllerit . & dictum vcrbum , fubftiruo , vti 
commune & gcneralc, poft aditionem harrcditatis 
omnesfupradicbiscotinctlubftitutioncss, ficutiqua- 
docafus vulgaris non cller fpccialitcr cxprellus . ergo 
coniinetcas compendiofa fubftiruuo lub verboge- 
ncrali: crgovcrbisgc-ncralibus exprellx dicuntur . & 
fi hxc ratioconlidcrabitur,crcdo (ni fallor) quod iu- 
dicabitur vcra. 

SVMM^fRIVM. 

1 VerbaAircRa\n$enerc,qu4tftnt. 

2 Verba dirctlainfpecie, qusduantur. »«»».3.4.5.6.7. 

S.o.&\o. 
1 1 ytrbaobli(jua'mgenerc,<]H(e dicantur. 
S2 Verbjcbhqua in Jj>ec'te, qux fmt ,num.lf.i^.& 15. 
1 6 Vexba communia in gencrt, qux dicantur. 

VerbacommuniainJbecie,qu*fint,num. 18. 19.20. 
21. 22.2 j. 24.25. 26.27.28. 2Q.& jo. 

3 I Vcrba communia dtre&am fignijicant tantum fubWt- 

tulicncm, tjuando eis addita funtverba direSam 
fubflituttoncmftgnificantia. 

C A P. 1IIL 

Ompcndiofa Subftirutio concipitur ijs 
vcrbis, Qtiandocunquefilius mcusdc- 
ccflcrit finc liberis.lubllituoTitium. 
qux fubftitutio ahquando vcrbis dirc- 
Chsconapitur, aliquando verbis obli- 
quis fbrmatur, &aliquando vcrbis communibus fit: 
idcopro rcfolutionc hmus quinti quxliti, dcpluri» 
buscftfacicndainucftigatio. &prim6, quxfinrvcr- 
ba dirccla ? Sccundo.qux finrobhqua ? Tcrtio, qua; 
fintcommuniarQuario.aii vcrbum.quandocunque, 
fir neccllarium in hac fubftkurione ? Quintb, an vcr- 
bum, dcccflcrit, in morte etiam ciuili vcrificcrur? 
Scxrb & vltimo illa verba , line liberis , quomodo 
intciligantur . 
1 Circapriiuumquxfitumdicas, fqubd vcrba dirc- 
&afunr illa, qux fui natura imporrant, vt illc, cui rc- 
linquicur,de fua manu accipiat, nec in altcrius factu 
rrahitur, Bartolus in d.l.Centurio,num. 4 j . cum quo 
ibi Doctorcs communirer pertranfcunr,quod proba 
rur per tex-in l.eam quam. C. de fideicommill. & ibi 
glollain vcrbo,dircdtis.&inLomncverbum. C.com 
mun.dclcgar.vcl directa vcrba funt,quibus ius hxrc- 
dirarium ipfoiuretransfcrtur abfqucvllapccirione, 
Azo in rub.Cdc fidcicummilI.Ubcr.vcl omnc vcrbu, 
pcr quod immcdiatc vniucrfalitcr lucccditur reltato- 
ri, dicinirdirecrum,Bald. inl.fin. num. 1 j.C. dcfa- 
crofanccccle. vcl omnc vcrbum , quod fignificar fuc- 
ccffionem immcdiate dciccndenrcm abinlritutoin 
fubftirutum inftitiicomoriencc,dicicurdirc«ftu , Oal. 
in cLl.fin.num. 1 j .vcl vcrbum cxcludens minifterium 
alterius in vniucrlali (ubftituiione cll dirc&um , Bal. 
in prxallcgata Lfin.num. 1 j.cx quibus apparer, qubd 
omnia vcrba, quibus tcftatorfua manu confcrchx» 
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reditatcm,funtdireda, criam i: aliaiex fui narura 
cilcnt obliqua.Bal.in d.l.fi. nu. 1 <J.& in l.humaniraris, 
num. j 8. C.dcimpub.&alijsiublfamt. Soci.in l.;.nn- 
mcro i.ft'.codcm.&Ripaibi, num.17 j. &in d.I.Ccn 
runo, num. 1 8 t.quxconchilioprobattirpcrdoc^ri- 
nam Bartoli in cLLCenturio , num.4 j. in ca rarione, 
quiaitaipfcrellatorfacit, nec difponit, vtalius fa- 
ci.u. & vcrbacUrcC^irj^frafcriptadicunturciic. 

1 Accipiat, t cfl vcrbum dirc&um , Bartu. num. 1 9. 
& ttj.Arct. num.i7.Imola, num.i6.&Soci. iun.no- 
mcro 244.&num.i4Cj.ind.l.Ccntuno. Bar.in Lalio. 
num.6.ft^dcaIimcn.&cibar.lcgat.Caccialup.inLpre> 
cibus,num. 1 <? l.Cdc impubcr.& alijs fubftitut.Imo- 
la in c. Rainutius.num. 1 <?6.cxtra dc tcftamcn.BartOh 
in conli 5 tS.Bald. in coniil. 1 1 o. volum. i. & in coniiL 
3 7 7 .volu m. j . A ng.i n conli.97 . AlccancLin confi.4 j. 
volum.i.inconfi.i l.volum.j.&inconLj t.volum.7. 
Corncinconli. 1 1 1. volum.i. &inconli.jn. volu- 
mine j.&Soci.iun.inconii.i 1 6.volum.i.&inconfL 
8 o.voluminefccundo. 

j Accrcfcat, teftverbiim dircclum, vt volunt fcrt) 
omncs Do&ores communitcr, nam lta renenr Barro. 
nuin. 5 t. Gahaula, num.jj 5. Soci.iun. num.j4i.& 
Ripa numc. ip c.vbi hanc cllccummunem opinio- 
ncmattcltamrind.l. Ccnrurio, Arct. in $. cxtranco, 
Inlhtut.dcpupiLnum.5.Imolain d.c.Rainurius,nu- 
mc. 1 96. Bald. in d.l.fin. num. 1 6. Franc inc.fi pater, 
colum. j o. vcrlic. otraub cil vcrbum , & TiraqucLia 
Lii vnquam.in verbo,rcucrratur,nu.i07.Cdcrcuo- 
can.donat. vbi dicit fc ncmincm conrradicentcm rc* 
pcrirc.Hxcconclulio, fccundum Soci.iun.incLLCen 
runo, non proccih t , quando fubfruutio clt fatbi pcr 
hoc vcrbum,accrcfcar,intcr plures vocatospcrndci- 
commilliim.lxodicillis.ff.dc vfiifrucru lcgato. 

4 Adijciatur, | Adiudicctur,& Affignctur,fiinrvcr- 
badirofta, Bald.ind.l.fin. num.i f.&num.tS.Cacda- 
lup. in cLl.prccibus , colum.penult. & Arct. in d. )'.cx- 
cranco, nume. j. Dcvcrbo, adijciarur, probamrpcr 
rit. Inflitu.dcco, cui hb.cau. bonaadijciuntur, &per 
Lergo.f.&cum inuitis. rf dcfidcicommif lib.Pro vcr 
bo, adi udiceru r, faci t tcx. in fi n . In 1 1 1 tu t. dc ofnc.iu- 
dic. ibi, idllatim eius fit, cui adiudicarum cft.Pio 
vcrbo,alIignctur, probat tcx. in ci.de offic orcLin 6. 
& totus rit. rf & Inftitur. dc alfignar. libcr. & quod 
dictum cftdcvcrbo,ailignctur, idcm proccditin ver 
bo,conlignctur,fcu reiignetur, vtprobaturincj.cx- 
cra dc (equcllrat pofTtfl.&propricr. 

5 Capiat , t Cccio & Conccdo , &Communicerur, 
funt verba diredta.Caccialup.in d.L jn 1 cibus, colum. 
pcnultimx Baldund.l.fin.numc.i(i. &Arccindidto 
$.cxtranco. 

6 Dominus t efto, vcl fit.cft vcrbnm dircCrum.iicut 
hxrcs cfto,Bald.in d.l.fin.propefin.Francind.cii pa- 
ter. Gal.in d.l.Centurio, num. c68.Guil. dc Bcncdic 
ind.cRainutius, quodptobaturinLhisvcrbis. ff de 
hxred.inftirucn. 

7 Hxreditcr,teftvcrbumdircc!tum,Cum.inconCi. 
num.8.&Iat.ind.LCcnturio, infinc. Simificcr,Hx- 
rescfto, cft dircdum vcrbum, vt nmncs Docrores 
vno orc facentur in d.I. Ccnturio. in d. l.prccibus', & 
ahbi paffim , &probatur in Lj. &pcr to. ff.de hxrcd. 
uiftitucn.&ff.dc vulg.& pupiL fubftitucquod procc» 
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dt c etiam . fi talc verbum non fit cxpreiTum , fcd fub- 
intelligatur,vrpuu,Titius harrcs cfto,&qumdocun» 
c|uc linc filijs occctlcrit, Scrapronius: namtuncfub- 
in tclligitur, lixrcs cfto. ita ttadit BaltLiu d.L fi.& pro- 
batur pcr tcx. in Lmilcs itt.ffdc miht.teftamento. 

8 Inftituo, fvrerbum dire&um dicitur.Barto. numc- 
ro 47.Galiaula, nurncro 3 to.Ial. numero (Tz.Ripa 
numcro i So.&Soci.iun.numero ^xp.ind.LCcnru- 
rio.Bald.inl.fiii. &ini.prima,in ptincrf.dc vulga. 
Arct.in dicf o$.extranco, &Soci in l.j.colum. prima, 
in fiftc. ff.dc vulg. vbi dicit iunccllccomrauncm opi- 
nionem . quxconclulio probatur in Lj. &pcr totuin 
tir.ff dc hxrcd.inftitucn. 

f • Vadat,tdicituretiamvcrbumdircchim, BalcLin 
rubr.C.dcimpub.numcro x.probattcx.inc.j ln prin. 
in tir.deconfuct. tecfi rieudi. f Ixcconciufio declara- 
turnon procedcrc, quando addita cft dicrio, lcm- 
pcr: quia runc erit vcrbum vcl omnino obhquum, 
Vclialtcmcommunc, Panl.inconli.9^. numcro 16. 
volumincfecundo. &idcmcftin diChonctranfcat, 
virtute dicfionis,icmpcr, dcqua pcr Dccuin coniilio 
3 8.vol n minc fccundo,& fequcn. & idcin concltideu- 
dumcftinomnibus direCtis vcrbis , tn quibusappo- 
ni tu r dicho, fcmpcr. 

I o Vcrbum, f Erit, vel Sir, eft dircchim, BaL in Lpri- 

ma.$.hxcautem,in pnncip. ff.dc bxred. rafhiucn. & 
in conti. 1 96 .volum-4. & 1 ta omncs tcncrc allct 1 1 Cac 
cialup. in dXprccibus, colum.fin.in hnc, &probatnc 
pcr tex- in 1. Titia.$.fina. ff. delcga.1. & in 1. quoniatn 
indignum.C dctcftamcn.& ruecconduiioproccdir» 
quando dicfum verbum, cri t , vcl cft , rcrcrtur ad has- 
redcm: vt hxres cfto,vcl lit,vel crit hxres.quado vcro 
rcfcrtur ad h$rcditatcra,idem dico quando fumus in 
iubftitutione compcndiofa: quando vcroloquimur 
in fideicommilTb, tunc rationc fubiecfx matcrix t:- 
deicommillum importabit, & ita procedit tcx. in L& 
«o modo.ff.de lega. j. 

I I Vcrbatobliquadicunturilla,quxdcnotant,quodi 
fubftitutus hxrcditatcm capiat dc manu altcrius, 
Barto.&abj communitcr in d. I.Ccnturio. vel quas 
reqairunt facrumaltcrius ad transfcrendum ius ia 
alium, Bald.in L fin.C.dcfacrof.eccle.& hinc cft, quod 

1 1 Vcrbum, tDarccum facf um alterius rcquirat.d» 
cirurobti urim , Barro.numero 4 1 . &Ripa numero 
18 3. ind.l. Ccntuno, Bald.incU.fin.nuracro 16.6C 
Caccialup. in d. Lprccibus,num.ri. quod probatur in 
Lfundi Trcbatiani,& ihi glof rf.dc vfuftuclcga. 

1 j Dillriboatur, t f irailitcr cft obliquum.Caccialup. 
md.l.prcribus,colum pcnulr. loan. Andr.&Francus 
incii patcr,dc reftamcn. in 6. & probarur pcr glofan 
Lcam , quam. Cdcfidcicommill. in vcrbo, dircchs, 
in dicfa I. fundi Trcbariani , & m L fi quis ita lcgauc- 
rit.ff.de vfufru&u. 

14 Lcgo, teftobliqunm, Bart.&omnes ind.l.Cen- 
turio, & fimilitcr vcrbum , rcddatuc L cum quidam. 
ff.dc lcg.z.& l.vcrbum,reddcndi. ff dc verbJigniticat. 

1 3 Rcftituar.tiimiUter cft vcrbum obliquum :ita om 
ncs Docrores in dlCcnturio, dicunt, & alibi pallim 
vno orc, probat tex. in L cohxredi . $. cum filix. ff.de 
vulg.Hoc dcclaratur non proccdcre, quando didt um 
verbtim adiecf um cft direcfx fubftitutioni cxprctlx, 
vidclicct, fi hxrcs non crit, u itiu.it Tirio . Barto. in 
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Lqu rrcbatur.rt.de milir.tcft.imen. Bald.in l.fin. C.dc 
ucrofanc cccle. & in L humanitaris. C dc impub. & 
ah;s lubftic& Alcxan.in Lvcrbis riuilibus. ff. de vulg. 
qux dcclaratio probatur in Ltcrtia.C.dciurcdciibcr. 
Item dcclaratur non proccdcrc, quando vcrbum 
iftudcllcrconccpcum in pcrfona reftatoris,vidclicct, 
ego rcftituo: nam tunc diciturdirechim , Bald.in di- 
cTa Lfin.numcro 1 6. & in cLLhumani taiis. nuinc. 1 8. 
Sou. m I. pnma. (Lcodcm , &ibi Ripa,numcro 173. 
& in d.l.Ccn tuno.numcro 1 8 1 .& Francus in cli pa- 
tcr,de ccftamen.in 6. qux dcclaratio probatur cx 1 I >- 
crrina Barto.in dicta LCenturio,numero 4 : .in ca ra- 
tione.quia iu ipfe teitator facit, nec difponit, vt 
alius faciac 

16 Vcrbatcommuniadicunrur.qux habcntvtrun- 
qucfcnfum, Bar. ind.l.Centutio, vc! qux Itant^quc 
propric ram fub fignihcatione dirccu,quam obli- 
qua, Bal.ind.l.fi.&hinceftquod 

1 7 Vcrbu m.tSu bfti tuo, cft coc, qu ia al iquando rcpe- 
riturhaberclignificationem dircctam. Liamhociu« 
rc. ff.eodem. &qtiandoqueobliquam. I.gencraliter. 
$.cum autcm. Cdcinftitur. & (ubilitut. & L.Scciiola. 
ffadTrcbcIl.&quodfircommunc, rencnr Rarr. nu- 
mcro 47.Galiaula, num. 1 1 1 . laL num.6 1. Soci. iun. 
numcro ; : 1 .cv Ripa,num. 1 87 an d.LCenrurio.Bald. 
in <LLprccibu5 , numero co. Alexand. in confilio 3 6, 
voluminc tertio , inconfdio $.&inconlil. ji.wlu. 
minefeptimo, Soct.in confi. 1 4A' in confi. 1 4 4. volu- 
mineprimo,Caprain-con(i.i4t.&inconfi. fi. Nc- 
uiz.in conli. 16.& in confL 1 3 . Bertran.in confil. 1 1 8. 
voluminc primo. Farif. in confi. 1 7. volum.fccundo , 
inconfdio 17.& 1 o.eodcm volum. x. Dcci.inconfiL 
x rj.izy.&tT^i.Curr.iun.inconlilio 1 i.Roman.in 
conli. 3 8.480.& 5 o , .AfHicf. dcrif^ 67. & Rolandus 
a Vallc in confi.6 <?.& hxc cft comraunis opinio, qu.c 
dedaratur non proccdcrc, quandocum hoc verbo 
additutn eficc vcrbum.inftituo, rt exempli gratia, 
quandocunq; Titiusdecetlerit, inftimo& fubftituo 
Scrapronium: rram tunc vcrbum, fubftituo, obhquu 
crit.Bar.in l.rccu (arcf Ti ti us,n ura. 3 . ffad TrcbelL& 
Dcc m conf L 1 17 jiuin. f . 

1 8 Aducniat.tcft vcrbum communc, Bald. in d.l. fin. 
&Caccialup.ind. Lprcribus, numcro lox.limilitcr 
vcrbum,dcueniar,omimuncdicitur,Bald. ind.Lfin. 
&ind.LCenturio. Caccialup.ind.I.prccibus, Barto. 
inl.cogi.fradTrebell.& Alexandrin coniilio 17 1.& 
in conulio 37. hb. 1. & probatiirin Lpenult. ff loluto 
nutrim.in cj.$.x.quifeud.darc pofL&ibt Bald.& 
incap. Rainutius, cxtradc tcftaracn. Itcm vcrbum, 
fupcrucniar, cft communc,Barro.in confi.x U Homo 
Accuriioli, in conlilio 3 7. quidam Cola , & in conf i- 
hoi^i.patcrhlio. Angcinconlilio 1 t.&Alcxand. 
inconliho 37. & 1 fp.volum.i.Itcrapcrucniat.vcr- 
bum.coramuneappclbtur, DoCfaind.l.Ccnturio. 
Alcx. in confi. 131. volum. 1. & in 01»:;. > t. vol um.6. 
CorncinconlLf4.volum.3. Ange. in confilio 1 
Alcx.incon(L itti.volum.i.&inconft. 3<$.volumi- 
nctertio,quod probatur inl.de emancipatis.Cdc 
Icgit. hxrcd. inJ.hxrcditatis.Cde lurrecLinfhtucn. 
&in 1. hxrcdes mci , in principio.mncco $.cumita*. 
ffadTrcbcl. 

Dccurrat, t Defcrarur, ludico, Labatur,Rcdi- 

Z gatur, 
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rarttr, Regrcdiarur, Scquatur, Spe&cr, & Vcndicer, 
rontvcrbaccimmunia,Imola&alij Dodorcs incLI. 
Ccntuno. Caccialup.in ci.l.prcabus. Francus in ..lc.fi 
parer,Bald.in d.Lfin.Imola in cLc.Rainutius , Angcin 
d.l.prccibus.&ibiCorn. 

10 Rcmancar.f clt vcrbum communc, Bart.num. r i , 
Iaf.num.70.Arct. num.zoJlipa,numcro ijn.&Ga- 
liaula.num. ti$.ind.LCcnmrio, Barro. inLtalepa- 
flum. $.fin.fV.dc pact. Bald. in d.l.ti n.i n 1. fi cum antc. 
C.dedonat. atircnupr. &inl.pnma.CdcpaCt. intcr 
cmptor.& vcndir.Imolain d.cap. Rainutius, numc- 
ro 1 j^.&tbiGuiiicLdcBcncdic numcro 14.C0m. 
in d.Lprccibus. Alcxand.in conli. 1 fiS.volum. Cur, 
iun.inconlilio i t.& Marian. Socin.iun.in conliiio 
I r l.voluminc 1. 

XI Rcuertarur,f cftvcrbumcomraunc, Barro. Arcr. 
IafRipa,Soci.iun. & Galiaula in d.1. Ccnturio. Bald. 
inl.il vnquam, in iuic.Cdc rcuocan.donat.in d.l.lin. 
&inl. priira.C. depactinrcrcmptor. & vcndit.& 
&ibi Pau.dcCaftro, Angc& CorncindidaL prc- 
cibus , Aret-in $.c(tranco , Inftitut. dcpupilL Pau.de 
Caftroin conlilio $4i.hb.j.&Cora.in conll 1 ri. 
volumine fcoindo. 

ai Succcdat,|cft communc, Barto.Arcr.Ial.Soci.iun. 
Ripa,&Galiauiain d LCcntuno, Arer. m d.lj.cxtra- 
neo.Cornc. in d-l.prccibtis, & lbi Caccialup. Bald.iu 
d.I.fin.Ba!<L& Francus in diCto cap.fi parcr. imola, & 
Guilicl. dc Bcncdicin d. cap. Rainutius , Barro. in 
confilio 64.volumine 1. Angc.inconlil.7 1. 148.& 
ajt. P«u.deCaftroinconfi. 1 51. hb. i.&in confilio 
1 1 4.!ib.;. Corncin coniil. «; 4. voluminc primo, & in 
confilio t o 1 . voium.quarto . Rum.ui. in confil. 1 S f . 
Aicxand.iii conli. j.lib. fcptimo, & Soan.iun. in coi> 
(ilio 1 i7.volum.4.&inconfil.pi.volum.primo.quo 
conclu iio probatur in d.cap.Rainurius. & i ta cft coru 
cluclcndum,non obllantc qu6d contranum tcnuerit 
Signorol.de HoraocLin confi. S o. num. $.qux conclu 
ilo proccdit , quando didum vcrbum pnncipautcr 
rcfcrtur ad res &bona,leaindario vero ad pcrlonas, 
*t quandocunque dcccllcrit, fucccdat Titius: fccus 
vcro, quandoprincipaiitci rcfcrtur ad pcribnam in- 
ftituti , fccundano vero ad bona , vt cft quandocun- 
qucdeccllcrir, fucccdateiTitius: nam tuncverbntn 
dircctumdiritur,Bald.iiid.Lfin. numcro i7.GuilicL 
de Bencdic in d. c Rainutius , numcro 1 6. Galiaula 
incLLCcnturio, numc5i7.&Soci.iun. inconli.pc 
num. ii.volum.j. &Dcci.inconliLt7i.numcro j. 
volum.i.Contrahancdcclararionemfaciitex. inl.li 
ita. $.qu 1 filio. t1.de bono. poilclE lccund. tabul. vbi li 
reftator dixit,mihi hxrcs eftcr. vel alio iimili modo lo 
qucndivius eft.taha vcrba poftiint ctiam pupiiiari 
iubftitutioni coiiuenirc: quia ille qui cx pupdlari 
fucccdir.diciturcriam cilc hxres tcftatoris.l.parcr- 
/amilias primis tabulis.ffdc vulg. & pupilL & Lfin.C. 
dchxrcd. inftitucn.&prxdi&a nontantum habcnt 
locum , quando depupiilari .Ttate fuit facta mcnno, 
&quandoinfrapupiitlrem xtatcm fiiit fada fubfti- 
tutio, federiamincompendiofa.&quando fuitdi- 
chim,quandocurtqucfilius mcusdcceiicririincfiiijs, 
cdis fit roihih.Tres,vticilicct in cacontincaturctiain 
pupillaris, quamuis prxdicta verha , proptcr vcr- 
pura , mihi , lili aoa vidcamur conucnii c, vt colhgi- 
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tur ex notatis pcr Barro.in di.Centu rio, in j.q.iecua* 
dx q. prin. vbi concludi t quod fubftitutio fi t pu pilla- 
risinirapupillarcm, quandoteft*tordutit,quando- 
cunquc nliusmcus dccclicrit, voloquod bona mca 
dcntur paupcribus Chrifti pcr mcoj ndcicommiflaj 
rios,propter verbum, accipiant , fubauditum, quod .' 
eft dircctum . & quamuis nonnulh fentiant contra 
Bartolumincocafu,cum verbum obliquuin fucrit 
cxprcfium: tamen quando exprimitur vet bum com- 
munevcl diredum, omncs concordant quodillud 
dichim Bartolifit verum: & tamcn illud vetbum t 
bona mea, rcpugnant puptliari, cum pcr illam pupih 
lo fucccdatur tn omnibus bonis vndccunquc quxli- 
tis. Alcxand.in dlCcnturio,refpondct,qu6d illa ver- ■ 
banondebcntpupillarcm impcdirc, pcr d. $. qui fi- 
Uo , & qui fccundum cum habet cttam locum uoq 
folum,quando intra tcmpus pnpiharisxiaris fuit fa- 
cra fubftirutio, fcdquando fuit conccpta compen- 
diosc & modo prxdicto, quod vidctur icntire Pct.d* 
Anchar.inconlil.8. 

Ego non difcedo a fuperiori dedararione , qiur vi- 
dctur mihi vcrilTima , quam comprobo hac confidc- 
rationc. Vctbut.i communc (igmficat pupillarcm » 
vulgarcm, &fidiicommiliariaiu fubftitutioncm:& 
cum tcftatoris voluntas chcatur clle, prout vcrbaib- 1 
nant.l.Labeo. rf.de Iupcllcd.Icga.ideoilLxfubftitu- 
rionci dicuntur connncn liih fubftittitionc vctbis 
communibusconccpra.dcgcncrali tcftatorisvolun- 
tate.quoticsigitur dccontrana. volunrate exvcrbi* 
conftat, tuncnon pollunt contineri nili illz fubfti- 
tutiones.quteeliaunturcx vcrbis,& confcqucntcr 
cx tcftatons voluntarc, qux cft omninooblcruanda, 
&omniaregir, &primumlocum obtinet.l.in cond» 
rionibus primuin locum. ti.de conditio.& demon- 
ftrat. fed in cafu nofti o conftat cx vcrbis , tcftatot em 
vdle fubftiturum iilio fttcccdere, & cx verbis ehcitur 
tcftatoris voluntas ,q-.wid lubilttutus filio fuccedar. 
ergoconrinctur pupillaris, cum pcr cam Elio,& non 
tcftatori luccedatur, & non contincbit fidctcommif- 
fariam,cum peream non filio, fcd tcftatori fucccda- 
tur.crgo fubl ti t u t io cri t omn i no di rccla. 

Nccobftjttcx.indicto$. quifilio.quia loquitur, 
quando dc pupillari xratc eft facta mcntto , & cft 
polita in condirionc: nam tunc ptxfumitur quod 
voluerit fubftittterc pupdlariter: & idco illud ver- 
bum, mihi, iiabcrur pronon appolito, &ira hunc 
t cx tu m dcc Li ran t Arcr.& Soa n in 1. pr 1 ma. fF.dc vulg. 
& pupiil.in princ. & Alcxand. in d.l. Ccnrurio, Dea. 
in coniiiiof>4i.& lnconliho $7i.&Coenc.mcon- 
hho 1 jS.voluminetcrtio. at incaiu noftrononcon- 
fta: tcftatorcm fidcicommiftariam fiibftitutioncm 
faccre vcllc, fcd cx verbis conftat voluitlc tantum- 
modo filio fubftitucrc. igitur pupiliarem fo.it, & 
non fidcicommillariam. Ncc ohftat docttina Bat- 
toli, quianon ponit calum, quando diccum eft mca. 
& hcct Barto. in iila qu.rftione vtatur in inferiori- 
bus vcrbis , illo \*crbo , bona mca : ramen Barto- 
his in ijs vcrbis chdturcorruptus, prout ibt dicil An- 
gc.& idcodicunt Doctorcs, quod quoriclcunqueex 
verbiscolligitur & cx cisapparcttcftatorem voluillc 
debonis fuis intdligcrc, tunc non continetur pu- 
pillarisjBaLin Lprcdbus, coL : 1. vcr-prxlcrrira. C.d» 

lmpub. 
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impub.&alijsfubftit.& ibi Com.num.7 j. Soci.iun. 
in L). colum.7. poft medium. H. dc vulg. & pupil. fub- 
ftitut. Dcct.ini.pcnul.inj.nor.Ccod. Franc.ind.cfi 
pater,colum.4 j . vcrf lecus tamen. Alexan. in conliL 
4 j .volum.j.Pcr. dc Anchar. in conli.8. Corn. in con- 
iil.9 3 .volum. m n conli. 9 j . volum.i.in confi. 16 l.di- 
ccns ita Perufix fuiflc iudicatum , volum.j.&incoa- 
fil. 1 o 5. vol.ru 4. & Avmon Crauctta m confiL^S. & 
in tali cafu, an trta fubihtutio poft pubcrtatem rraha- 
rutacl fidacommillum , dcpcnclctabilbquxftione> 
tn quando compendiofa fadfcicft vcrbis dirccris por 
rigaturpoft pubertatem ad fidcicommilfuin, dcqua 
infrafuolocotraccaho. cftbenc verum, quod Soci. 
iun.in dJ.Ccncurio, num- 3 40. tener , quod poft pu- 
bcrratcmadfideicommilfum tr.iliatur.'.j7.rt.f,?titj 

13' Vcniat, feftvcrbumcoramune, Corn.ind.Lprc- 
cibus,numero to8.&Francusind.cfipater, colum. 
j i.&ibiBald. • ;• . . ?i:d> 

a 4 Pcrrinear, tdicirur vcrbum communc, Barr.Arct. 
iaCRipa, GaUaula, &SocLiun.indJ.Centurio.Barc 
Baid.AngcSalycct.&Paii. dc Caftroinl.j.Cdcpacc 
inrcr cmptor. & vcndit. & in I. licet. C dc pacc & ibi 
ctiam Arcti. DecL&Iaf Barto.inLLurius. ffiliamcx 
afTe. fT. dc lcgat. 1. in Lj. numcro 1 1 . H. dedonat. in 
Lfidctcommilb. Vrilia. fTdelega. j.&in I.Sn.t , tn ri- 
ne. rT.dc donac cau.mort. A r ct 1. 1 ,1 $.cxcraneo, numc- 
ro 7.1nltitut. dc pupilLCornc. in cLLprectbus 1 Imola 
nutnero 1 96. & GuiUeL de Bencdic numcro 1 j . in 
d.cap.Rain. &BalcL&Franctn dxap.fi pater. Socin. 
inconiiLSo. volum.3. GuidoPapxinconfil. 103. & 
cftcommunis opinio, proucarceftarur Curt.iun.in 
dJ.licet, nuracro 4. quc conclufio probatur in I.ver- 
bum illud, pertinerc fT.dc vcrbo. lignificat. &inLhif 
verbis.fT.de adopt. .v» 

2 f Potiatur, $ cftcoramune, Imobindd.Centurio, 
-num. 1 6. BalcLin Uiccc Cdc paccia princ & ibi A n- 
gc&TiraqucL& Cornc in d.i.precibus.numc. 1 09. 

16. Rclinquo,tcftcommunc,Barc&Baid.inLbisvcr 
bisJUchzred.irdbrucn.Bart.nmn.) t. & Arct.num. 
1 8.in d.LCcnrurio, Bald.in Lfin. num.i . Cdc lacro- 
iancecclc Barto.in Ldiuus. num. 3 . rf.de miL tcflam. 
GuilicL dc Bcncdtc in cLc Ratnutuis.Capra in cattr 
n*L 1 d.num. i.Soci.fcnior in conlu 3 3 . nu. 1 1 .& Man. 
cuainconlLi /9. num.i. quzcondalio probantc in 
d.cRainacins,in verbo, rchnqwccxtradetcftamen. 
luxcahoc vcrbum quxrirur, quidfrdiccum fueric, 
rtliummeum itifticoo, &illum relinquo viuura & 
mortuum Titio? qux fubltitutio iit tlb , videas Soctj 
in Lqui duos.iT.dc reb. dub. & in conli.S 3 .voLj.Iaf & 
Soct.iun. in dLCcnturto, num.3 4 3 . 

17 f-iabcat, tertcommune,Barco.inLfiliusfamihas. 
$.lt filio,&in L qui concubinam. $.cum ita.ri.dc iega. 
ccrtio, & in Lj.&potcfcatis, in j.not.ff.dc pccuL Barto. 
numcro ro.Gahaulj, numcto 31 t.Sociun.numo 
ro 3 3 9. Rtpa, numcro 1 90. vbi communem fenteu- 
namdtcir,& Arecnumcro 1 y.indJ.Ccntuno.dccb- 
ra hoc non proccdcrc, quando impcrartttc prolatum 
clicc hoc vcrbum , Habcto , quia tunc dircchim eft , 
Aicxand.in l.li plurtbus. $. rin. fT.delegar. tertio. IaCin 
Lplanc f.fi.tt dclcg.primo, &Ripaind.l.Ccnturio» 
nuracro (90. 

i S Dcuoluatur> -\c(t coraraunc,BarcGaliaub > Soci. 



iun. & Ripa in dJ.Ccn t un o. Barc in 1. ijf.de alim. & 
cibar.lcgat.Bald.in dl.fi. Imob in cLc.Rainutius, An- 
gcincLLprocibus, Fclyn.&Dcci. incap.inprxfcntia, 
extrade probar. &GuidoPapx inconfil. 103. & eft 
communis opinio. 
19 Compctat.tcftcommunc, Angcnumcro 1 1.& 
Cornc num. 1 09. in tLL prccibus, Arcti. in d.l.Ccn- 
nirio, numero io.&inLidcmcft,num. i.ff.dc viil^. 
&pupilL quodprobatur in$. mjnifeHum, Authcn. 
dc rcttitiit.fidcicommil1.'& lunceft, quodaliquando 
rcpcritur in ienfu dirccto. I. fi.tf.de dona.& altqtuudo . 
in 0bhqu0JJ.ucius.la j.fTJc fideicommifl.liber. 
3 o Moriatur, t verbum cricomtminc , Angc in d.1. 
Centurio.Poht.in fuo trada. in materia compcndio- 
.{x, &Zaliusibidcm. Oldrad.inconli. 1 1 c Alnand. 
in coufil. 5 1 . numero /.hb.7. & jn conii. 1 6 ;.hb. ? A' 
Caprainconfl 99. nura. 3. &liccc conrra hanc opi- 
nioncm multitcncanc> &Ripaind.l.Centurio, nu- 
mero i^cT.dicatelic verbura diredum, &hancdlc 
comrauncm opinioncm: tamcnegorcccdoapriori 
.opinionc, tum pcr texJn cfi pater, dc teflamcn.in 6. 
tum cnam, quia loan. Andr.in d.cap.ii patcr , & Bar- 
to.in cLLCcnturio, infinc,chcantcflcvcrbumdirc- 
«Shim.nonctuilc: quod vcrbura nondiffcrc acom- 
raunibus, vt vult Barro.in cLLCcnrurio.in verli^ux- 
ro vltcrius > quid ti fubftitutio compendiola fiat pcr , 
vcrbum commune in re cerca> &c. & in vcrftcquxro 
vlcerius, quidhinpcrfonisdiucriorumapponannu". 
&raultaaiiafunt vcrba communia, qux vidcrcpo- 
ter is apud DoCtoics in cLLCcnairio , & ahbi ia fupca 
narratis locis . 

Quoddicicumfuit fupradecommunibusvcrbis, 
3 1 1 quodindiceccam &inobliquam lignificationcm 
ccahitur, declara non procedcce, quando additum 
cflccaiiquodvcrbum dtrcdam fignificans fubftitu- 
tioncm, vttiexcmph gratb additumcflet, coipfo. 
plcnoiurc, hberc,totaliter>feu intcgraliter, ilhco, 
nrotinus , finc mora, & omnia bona mca : nam tunc 
dircCcam tantummodo fignificabit fublritucionera, 
vt de vcrbo, co ipfo , tradunt Bald. tn d.l . fin.Gabaiua 
numcro 1 7 3 . SocLiun. 333. Iaf numero 6+. & Arec 
numcro 1 S. in d.LCcnturio, Angc in dicto$. cxtra- 
neo, nuracro7.RipaincLLCcnturio, numero 181. . 
GuiIicl.dcBcnedic.ind.cap.Rainutius,numcro 1 f. 
& AlexamL in conlil. 3 6. numcro 1. voluminc tcrtio. 
quodprocedic criam fivcrbp obliqao adicctum cf- 
fct, namfacitdirccTum, Robndusa VaJIc mconliL 
^i.numero 3 1. voluraine 1. & Guido Papx dcaf. k 
469. Dcvcrbo, plcnoiure, dccidunt vlrra Doc^ores 
in d.l.Ccncurio, Bald. in authcn. hxc vfus prarftatio, 
C dc facrofan.ccclc. & in confi. 3 o 1 . Abb. & Fclyn.in 
c.conqucftus, cxtradc foro compctcnri . Roman. in 
confri.139. numcro 3.&Pau.deCaftroinconfil.i8. 
numero4.hb.lccundo. De vcrbo, bbcrc, vltra Barto. , 
Lif.Galiaub, & Socin. iunior in dJ.Centurio , voltint 
Alciat. in L pcrucniflc, numcro quinto . fT.dc vcrbo- 
rum fignificario. &Roman.in confilio 1 t-.infinc, 
& in dictaLCcnturio. Doclorcs idcm dicuntdc vcr- 
bis toralircr , intcgralicec , iliico , & omnia bona 
mca : immo de vcrbis , illico , protinus> & iinc 
. mora, idcm tradic Areci.in dicto fcxcranco, nu- 
nicrolcptimo. . .... 1 
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D.AIexandri 

$ V M M R I V M. 

j Vcrbum,qua ndocunque, an ftt in compendioftfubflitn. 
tione neceffarium f 

2 Subftitutio compendiofa dicitur, vbicunque fit fub con. 

ditione mortis. 
j Indcfmita tquipoUct vniuerfali. 

C A P. V. 

i Vbiramr, f an vcrbum,quandocunque, 
(it ncccllarium incompcndiola fubfti- 
iutionc?ln quo dubio conduliuc procc 
dcndoconciudirur, didum vcrbum in 
hac fubftitutione ncccflarium non cfle. 
quam condufioncm tcncnt Bar.in d.l.Ccnturio, col. 
3-& p.vcrliccudo oppono,& ibi Doct. communitcr. 
Fal.inconfl.r t.vol.$.Soci.inconf t 1 j.num.j.vol.j. 
Dccin cof. 57 1 & \h cond.64 z.& in confi.64 $ . Ang. 
in conii. 1 1 f. Iaf.in conli. 1 3 z. & in conll. 1 j 4. vol.j. 
Curt.iun. in con(i.8t>.& in confi. 171. Ocro.in conlii. 
1 i8.in z.parre.Parif. inconli.^i.vol.z.Rolandusa 
Vallcin conii.z y. num. 1 3. vol.).& Marcus Anconius 
Narta in confi.tT 8. num.7.voLj. & in coiw \.(, 6 . .1111. 1 . 
volnmincqtiarto. 
x Et rario cil, f qoia compcdiofa fublfi turio dicitur 
quoricfcunqucfir(ubcondirioncmortis,vt ellglof- 
fa magna in l.in tdtamcno.C.dc tclta.milit.ibi,(i La- 
dus dcccllcrit.quam ad hocibi notanr Fttl^. Pau.de 
Caflro&alij: nam aunquisfcmpcr mori poiTir.l.j.fF. 
dccondit.&demonft. conditio mortis didtur habo- 
rctradum fuccdTiuum, &multa teporacoplc&itur. 

3 Itcmrariocft, tquiaindcfiniracquipollct vniuer- ' 
fali.i.li pluribus.rf.de leg.z.& l.li plures. ff.dc lcg. 3 .cr- 
go non dcbet cllc dirfcrcnria,an dicarur.li deccllcrir> 
an vcro dicarur,quandocunqucdccclIcrir. 

Hccconclu(io(1milircrprobarurindl.Ccnrurio, 
& ift d.l.prcdbtis,& in l.gcncralirer, in prin.C.dc in- 
(lit& fubdit.fubcondit.hufi; 

SVMMURlVM. 

1 Verbum,dectffcritjnin morteciuili veriftcetur. 

2 Vttba in dubio inttUi^enda funt naturaliter. 

3 ftdeiccmmiffum, an flatim qucd iuffns bsreditatem re~ 

Hituere efp tlus fuit monacbus mcndicaniiumjrcfli- 
tuendum veniat. 

4 Mots ciuUis continetur appeUatione mcrtis naturriis, 

quando eundem cffcfium babct , quo adid,de quo 
agitur. 

C A P. VL 

Eibum.tdeceiTcrir.an in morte ciuili ve 
rificctur. dicascx mcntcDocioru, q> no 
vcrificatur in mortcduili, (cd in mortc 
naturali ranrum.ira rcncnt Bar. &ali; in 
LSrarius. $.CorncIio.(f.dc iurc filci. Bar. 
&ibi communiterDo<ftores,in l.cumpatcr.$.iu-rcdi 
latcm.rTdc lcg. z.Bar.Alex.Iaco.de Arc. Albcr. dc Ro- 
fa.NicoLde Ncap.Raph.Comcnf.& Ripa m l.cx facro. 
ixx fado.rF.ad Trcb.quc. codulio probac lcgc & ronc 




Trentacinquij 

Lege probarur pcr tcx. in tL$. Cornclio , & in d.$. 
luercditatcm. 

1 Ratione probarur, fquia in dubio vcrba in tdlige 
dafuntnararalitcr.Lh.C.dchis,qui vcn.xtar. lmpctr. 
& hinccftquod indubiovcrbuni.finchbciis.intclli- 
gitur dc naturahbus, & non dc ciuilibus. 1. fidciconv 
milIum.iTdccondit.&dcmon.& mortis appclLttio- 
nc (ignificatur natttralis. l.c\ ca partc. $.inliilam. ff.do 
verb.oblig.glofincfu(ccptum,dercfcnptJib.6.&ia 
can.placuit, 1 - .u j. 

Ex hac c6du(ioncinfcrtur,a> fi fubltirtitus pr^mo» 
riatur,non tranlmittit ius fiddcommidi ad hxrcdes, 

3uu prxmorientc I iibftituto,fubf titutio cHicitur ca- 
ucal.j.$.(i lub conditionc . Qdccaduc toll. & LLu- 
cius.$. fi.ff.de vulg. & pupiL 

luxra f upradiciam concluiionem dubitant Docto 

3 res, f an (1 iuims rellitucrc pof t mortcm , fiat raona- 
chus ordinis mendicanriti , qui mhil propriu habcre 
polfunr in coi aurin particulari: an liatini polr mona 
chationemfidcicotmllum icprdciitccur ipli uJcicdr 
mitIano,an vcrocxpcdata mortcnaruraii ipiius iua» 
nachi inrcreabona tlla, quxrcltitucndacrant, ( . r- 
mancrc dcbcat apud vcnictcs ab intciiato ipiuis u , - 
nachi , qui pofl monachi dccdliira ca bona rdtuocc 
fidcicommillano , ii fuperflcs fucru.lin minus i.bi 
rcrincanr.lnquodubiodux funtprmcipalcsDodto- 
rum opiniones. 

Primaclt, q> Irartm rcititucdum (it fidcicomiiluia 
noalircr cxpedata morte naturali iplius monachi. 
quam opinioncm tenent Bart.& BaL in d.$.hcrcdita- 
tcm.Bar.in traCtatu Minoricaru^inqBarraparte.w 
vcrfifti ct harredes inftimti. Ang. in Lcx facro-f.cx hV 
cTo.rT.ad Trcb. pcr tcx.incadcl.$.liquisrogarus,el 1. 
vcrf fcd (i (cruus p^nc, iiidagL& in Lintcrccdit. fT.de 
cond.& demonft. lo.de 1 mola, & Pau.dc CalV.in lecla 
raBononienli, ind.$.liquisrogatus,il i.Ant.dcButr. 
& Abb.incinprdenria^cxtradcprobati^au.dcLea- 
za.in di(putationc,incip.fub(fitutus.Riun.in LGallus. 
$.&quid (i ranrum.f£dc hb.& poltruAlex.inconCi 5. 
in j.voLvbi hanccllccocmopinioneatfdVatur^oci. 
inconfi.91. voL). vbidictr, abhaccoi opinionc non 
dle liilccdendum. Corn. in conii. z 5 8. vol. 3 . PariLta 
c6Cu6 j.voL x.Iaf incoli.i 3 j. voL j.&Rolan.i Valle 
in conli.97. 1111.41. vol. 1. qui moucnrur hac ratione, 

4 Qnfmors ciuilis lubct crlcchim morris naturalis» 
quo ad id de quo agic,corincrur appdlatione mortis, 
& ide iudicatur, qd de mortc natarah.l j.$.fi.dc cotrt 
rab.& Udtoncf publicationc.pcrSocij&rradut Dr. 
Cy.& Bal.in LDeonobis.C.dcepi(cop.&dcricBarA 
ah; in Lcxcapartc$.infulam. rT.de vcrb. oblig.Bart.ia 
Llicumdotc.$.fi.fTfolu.marrim.& inauth.il qua mu- 
licr. C.dc facrof. ccdc.& Dodorcs in ccum (is,decon 
ucrfconiugar.&in d.$.& quid (i tanrum. & heccHcd 
mtinis opinio, prout attcflamr Aret. in cL $.infuiara. 
fedinquxibonenofrTa ingrdTioin rcligionc quoad 
bona & (ucceffioncm habet cundem tifccTura,qucro 
mors nattiralis.cumdicti monachi &corum ecddif 
(inr bonoru incapaccs.dcm.cxiui de Paradifo,dc ver. 
lign.& idco fic profcfli dicunror mortui mundo.can. 
placuir, d 1. 1 6.q.j.&cin.nullus.z.q.7.& ex hac cau* 
la non potcfl grauato, fcu cius ccdclix cxpccTatio 
mortxs naturalis ahquid prodc(Ie,cu (intbonocum 

incapaccs. 
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jncapaces.Ergoidctu dcifta ingrcfliouc in rdigionc, 
& lic < le 1 fta mortc ciuili iudicacu r,quod dc morcc na 
turah.igitut vupcr morccm nacuralctn ftatiindici- 
tur purihcata conditio ii iinc libcris dcccftcrit , & in- 
continenri fideicommiiurius admirucur, ica cciam 
dictcnrpuri/icacacondiciopcr ingre(Tlonem inrcli- 
gionem, & iic per iftam inorccm ciuilem , & inconri- 
nenriadmtccuur fideicommiuarius. 

Et hinc cft, 9» teftamenttim profdli pcr talcm pro- 
fcflionem con tirm.it u r non cxpcftata roortc nacura- 
li,Bat.BaL&alij DocL communiccr in I j.rKdc ceftam. 
£ar.& BaLin auth.li qua mulicr. Cde facrof.ccd. Bar. 
in Licd fi mors. H . dc donat. intcr vir.& vxor. Docr.in 
cin prcicntia, dc probario.& Pcr.dc Anchar.in dctn. 
cxiui.m vlc.tj.pnncipali, dc verb.ligruficir. 

Huic radoni dupiicitcr rdpouderur, &primoq> 
rribrs naturalis nunquara arquiparanir morti duiU, 
nec ccotra mors dmlis narurali morti, nni incalibus 
iiurc cxprcih\g!.in c.lulccpriim.derefcri. in f.Am 
can.placuir, i7.q.)Jlip in d.f cx faCto,nam. 1 1 .Ema 
nud dc Acofta. l.por.in pnncdicb f & quid ii rantu, 
▼bi Alcx.num. c.cum fcq.S0ci.1n l.oiin auus,nu.ioj. 
fium (rq.ff.de cond.& dcmonft.& i : ciy.in cin prxicn- 
tia,num. t j.cxtradc probacio. qux conduiioproba- 
Mr in Lf.fi fi.vcrL& ii pater. ff.de bon .poil.contra rab. 
in Lcx ca partc.finfulam.rT.de vcrbo»obhga. in Lfed ii 
tnor(.fcum igitur.tT.de dona- i ntcr vir.& vxor.in f fe 
cundu occaiioncmi Aath.de nupcift Licd & ii.f quod 
Ii deporiarur.ff.de bon.damnar. in d.f hxrcdirarcm, 
& in I c\ facto.f cx fatro.rfad Trcb.&fic mors ciurlis 
stunquamcquiparacur morti narurah,niii in caiibus 
rancu a iurc cxprcifis in quibut licct mors duilis eun- 
dem habcac crtcchim,. ]tic:n mors iiatural i?7r h illud 
«ft n5cxneccfliucc narurx, fcd ex legis diipofitione. 
Hcc rciponlio coircr rcprobatur,protir refert &pro» 
bar Arcindf infula, ideo noelt fadcda muita visin 
hacrhiioncquanon putoin iurepolIeTubuftere e% 
ahquibusraaonib.quashic breuicariscauiiomirto . 

Sccundo refpondccur, quod non ci\ verum, qubci 
moritlrtaduilisopmrareudccrTectum, quodmors 
uaturalis, quiaii duunrcmonachationebonaeruntf 
apadiegirimos monachi hzrcdes,& fubftirurns prc,- 
monatur,apudco«remancbit, &lic fidciconiiluim 
caducum fict, q» no eft in mortc nararali cfl ftacimfc- 
quuta mortccnt tocus fidcicomilliy.vndcrationcca- 
ducitatis mors cuulis & nacuralis,no innccitifde efTe- 
cius.Huiciclponlioni rcplicatur,q>iftadilarippoiIec 
opcrari &oper.irctur ad cmnmodu hxredu lcgitimo 
ru monachi,& no ad commodii cius monachi, cuius ; 
conteplattonc fuic poliu, & idco no habetur in con- 
iiderationc, v: in iknili qiiaiftioncdcciarant Salyc. & 
Pai.de Ca(tin l.ambiguirarc Cdc vfufroctu.& pro- 
batnr in I. a filixf alumno. filad Treb. Verii antmad- 
uercatuc,quiaproucRipaconliderabar,vidcrtir in ca 
fu noftro fauor c t grauaci cifc in coniiderarionc.nam 
auranteingreihim fadt tcft rh.aur non: fi primo cafu 
tclumentu racir.cx tcftamenco habct hxrcde, ii non, 
& runc tacite videtur inftit ucrc vcnictcs ab inteftaco. 
Lcdficiurur.fl.de iure codicil. & in hoc coiiftic ftuor, 
9» habeat hcrcdcrn,licct ncc ipic.nec monaftcriu pof- 
um 1 1 l.i bona recinercPrxtcrca in d.Lex racto, in f cx 
facto, &iu d.f Corneliofclui, dilatioconiidcratur- 
•jxH 



in fauorcm fifd, & non grauati: & ramen proptct ra* 
rionem cadudtatis in coniidcracionc habctur. cx ifta 
icfponlioneapparct, quod morsciuihs &naturalis 
in cafu dcquoagtcur, non funt ciufdcm eflcciui. 

Cum fuperius fundamcntum non fubfiilat, ideo 
altcraeitopiniofupcuoricontraria, fcibccr,q> iitcx- 
pedanda mors naturalis, quam opinionc tcncnt Vin 
cen.de HcrcuLcol.).& i.Alcx.nu.f.&Ripanu.i im 
d.Lcx fado.f cx facto. SocLin Lcu auus, nu. 1 04.ff.de 
condit.&dcmonft. Emanucl dc Acofta nu. t z. Crot 
nu. 1 1 . & Ioan.dc Montcfcrraio, col. 1 o.in l.Gallus.f 
&quid ii tantum ffdclibcr.&pofth. Salv.inl.;.nu.tfi 
Cdc hcrccLinftit.Cutnx & lmola in l^um patcr.j hc 
rcditaccin.fTdcU-g.i.Fcly.incin pratfcntia, nu. rtf.de 
probatio.UCio aurh. ii qua mulicr.nu.li.C.dc facroC 
ccdcCuma.in Lj.fTde teftam. Rom.iing.4 J4-& Fcr* 
nan.Vifq.m tracidc fucccincrcatJib. ^$.21 .nu. 171, 
vbididt, quod videtureilccommunisopiniomoilcr 
norum, qut Doclorcs moucitur 

Pcr tcx.in d.f Cornclio hjlici. vbi iulITisrdlitucre 
poft mortcm.ii dcporcatus iic.non ftacim admirtitur 
nddcommiilarjus^icd dcmum poft inorccm natura* 
lem tllius, &interimfifcus gaudct vfufrucru bonot 
rum.& racio illius tcxtus cft, quiapoilct prius ipfcfw 
dcicomillarius mori,& idcocaducum ficrct fideico- 
miiliiin . qiiarrariohabcrlocuctiainquzftioncnfa» 
quia pollct prxmori ipfc fidcicommillarius, & fidd- 
lo mmi l ium pcrnuncrct apud heredes lcghimos mo • 
pachi , creo dcoct habcrc iocu etiam diipoiitio illiut 
tcx.arg.l.illud. ff.ad lcg.AquiL &La Titio. fTde vcrb. 
obli. Comprobatur hcCinduCtio:morsciuiIisquado k 
cuudc cffcctu non opcratur, que mors naturalis, tuc 
apari.no proccdutui.finfulam.fed in cafu ncftro ab » 
pcctacio morcis naturalispotcftmultuproilcifc, tam 
(uuVd<busabintoftatomonachi, quia li prarmorital q 
fubititutus,ipiiadmittunturad dictu fidcicomilTum 
taunnccaducuatisquaipiiiiibftituto: quiaii tcpore. 
ingrclliis mooachus habctfilios, tuncilnoncxpcc^a- 
uic mors naturalis,fubftitu cus df omnino cxclufus: 6 : 
verqcxpcdatur,cucfili) po(Iuncpr.Tmori, &fubra'ru 
tus admitrctur.in dd.ex facTo.f cx faclo.tTad Trcb.er 
goincafunromorsciuilis &nacuralisi parinopro- 
ccduc.igicur cftmors nacurahs expe<fHda.cofirmatitr 
hccracio. Incoditionibusimplcndis morsciuilisno , 
cquiparatur moi ri naturali,quiacddiriones in fpcci- 
tic.i iurm.i implcridcnr.l.qui heredi, & Lqui Mcuius, 
fTdcCDnd.&acraon.igiturcu codirio lit in morte na 
turah,non lubebit locu in morteduili . Nccobftatlt 1 
dixeris , q> imo cxpccrario mortis naruraiis nihil ope- 
ratur,no rcfpctru monaftcri j, quia eft incapax bono- 
rumcc ct relpcctu venientiu abinteftato, cuipfinon 
polTint iucccdcrc: na li fuccedcrcnt,uibftitutus cxclu 
d-ref,q> cft cotra tcx.in c. ii pf, dc refta.in tJ.rndcrur q» 
fucutirutuscxduditvtnictcsabinteftato, qhiiibftitu 
tus odmicci l in cafu & rpc, quib.a rcitatorc vocatur,& 
in hoc cafu inq ru r tcx in cLcii pf.icd in cafu nf o cum 
n6 vencrit caius & tps ftddc6miiTi,ifto inrcrim dcber 
flilch.rrcihtas apud venientes abinteftaro, Inan.de 
Atu. in addit. Spec.in titu.de ftatu mo. f .j. vcrlic ; .in 
cj.de rclig.domi.in 6. & in c.in prxfcntia, de probar. • 

Egoconlideradovcrba & rationem d.f Cornclio 
VpifiU d. f luTcditatcm. Lrcs \\< > ris.in fi. Cdc dotiat. 

Z i inter 
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inrer vir.& vxor.& I.fcd fi mors.fEdc donatio.non pof 
fum difccdcrca fupcrioriopinionc. cxdicris luribus 
dicitur.quodquadoexpccratio mortis naruralispo- 
teftaliqmd opcrari , feu in fauorem venicnrium ab 
inref tato, vt clr in d.l.rcs vxoris, in fine: fcu fifci, vt in 
d.$.Comclio fclici , & in d.$.heicdirate. qni fifcus u 
quoad oncra, quam quoad einolumcnta habcrur lo- 
co harcdis. La.Cad lcg.lul. dc vi.l.intcr cos. $.fi.f£ dc 
fidciullAl.fi marito.rttfolu.matr.fcu fubfhrutorum. 
d. $. hxrcditatcm . tunc fcmpcr eft cxpeCcanda mors 
naruralis, &ifta cxpccratio cft circa efrccrum caduci- 
tatis, qtua porclt prarmori fuhflitutus, qua dccaufk 
caduciimhdeicommifiiim ficr. fcu pollimt pnrmori 
fili; infhruri,& idco fublhrurus oh carcnriam runc te 
poris filiorum cllcradmirrcndtis.cV in quocunq; cafu 
nabct locum ratio illorum iuriii , df habcre locil etia 
difpofitio.l.his lolis.C.dc rcuocan.donat.Scd in qux- 
Ihoncnofha expccratio mortisnaruralisporcftdfe- 
ftum opcrari tam in fauorcm legitimorum lixrcdu, 
quam fublhturorum , quam eriam iplius grauati, cu 
tauor fir harrcdc haberc. & rario ifra caduciratis loci 
habct, vt fupra dcmonfhatu fuirtergo illoru iuriu di- 
ipofirio loeu habcrc dct, & cfr naturalis mors cxpecra 
da.& cu hac opinionc ex hac cdfidcrarionc pcrrrafco. 

SVMM*ii\lFM. 

I C cnditio,fi ftnc librris decetferitjn compendhfa fubfli- 

tutione fubintetitgituretiamfinonapponatHr. cum 
A\fuisdecLrationibits.num,2.i.a\.ejr J. 
6 Tefiitor cenfelur maiorcm afjeBidntm habtre ad ani. 

ftum qudm adpofleros.cum cwsdeclarationr, nu.y. 
% Condmufi fine l:beri*,an inhlligatur repetila in vulgd- 

ri comprehenft ia compettdiofa. 

9 Conditio,fif;uc itbcris,an inteliigaturin faminis , ftcul 
ir.inmafculis. 

1 0 Nepet ex fiiia famina^tn tomprthendatwr fub iilis ver 
i bis,fi hares fint filus mafculit decefferit. 

I I Mafcuitnitatis mentto , quando facla efl in aiiqua par*i 
i tt ttflamcnti rjr in aiiapattenon , an in ea parte in 

qua non eflfada mentio , dicatur tcflator de maftu- 
iis inlelligere volniffe. 

1 2 Mafculinunt,quando oncipiat faminmum. 

I j Cenditio-,fifiuefilijs^n verificetur in adoptiuis. ctm 
futs dcclaratioutb.num. 1 4. & 1 5 . cr an fubmteUiga 
tur conduio antedicla in filus adoptiuis grauaitt, 
num.\6.cumfuisdeclaratioMibus % mrm.\ 7.1$. ■ 1 

j 9 Conditicjt fine filt;s,an verificetur in fiiifs fpiritualib. 

20 Monafitrium^tn prediQam couditioncm filtorum dcfi- 
cerefadat. cum fuis exteufimibus , ampliationibus 
& dcclarationibus .num.w. 22.aj.24.15.tJr 16. 

27 Conditio prsdifla, fi flne fiiijs, an in naturabbus vtrtfi 

tetur.cum fuis dcclarationtbus, fubdeclaraticni- 
bus,num.29-*0.3\.i2.S J.}4»3 5-1 6.ij.& J 8. 

28 InltUcflus adl.gcncralitcr.f.cumautcm. C.dcmflit. 

& fubflitut. 

3 9 Ortus ex coniugato & foluta^tuiHs exiflentibus filijs ex 

legitmo matrimomonatitfOn pojjit patri Juccedere 

falttm ex ttflamento. 
40 Lilfofitio t.ex fafto. §. fi quis rogatus.ff.ad Trebel.an 

txtcndaturadfilios natos cx coiutum atcufab'Ui t nec 

pumbtii. 
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4 1 Cond itio anttdiHa, fi fmtfiltjt^ an in legitimatit adiw. 
pleatur. cum fuis declarationtb»s& cafibus , nume. 
ro 42. 43. 44. 45. 46.47.48.4*50. 5«- /*• H* 

5 5 Subfiitutus,} filijsquomedocunque legitimatis mmex» 
cluditur , quande a teRatore fnerunt prolata verba 
geminataJegitimam fobolem ftgnificantia. 

r 6 Subflitutus, an excludatur d fiiio nato in figura matru 

montf. 

57 Fiiiorum feu itberorum appeliatione m diQa conditio- 
ne, ft fine filffs, an reniant nepotes & pronepotes.cu 
fnis ampltationibus,nuvi. <,%.& <o. 

60 Conditio,fi ftntfilus, etiam in vno filio verificatur. 

6 1 Conditio , fi fine fihfs , vt adimpieatur , an fit neceffe 

quod httredes exiflant .cumfuis cafibus & dccla- 
rationc, num.6l. 6 i ■ 64. 6 s . 66.67. & 6t. 
69 Conditio,fi fine filifs, vt efftQum forriatur, an opusfit\ 
vt fiiu tempore mortis mflituti viui exflat.cum fuis 
ampliationibus & dcclaraticmbus ,numcro 70.7 1. 
72.7j.74.dr 75. iijWl 

76 Sul/flttutum, an excltidant filif i» vita grauati nati& 

fimulcumtamcrcui. 

77 Subflttutunt^an txciudant fiiij nati & mortui pofl mor 

temgrauati. 

78 Subflitutum , anexcludant filij nati & mortui in viu 

tnfliiulitr grauati. >m.tarnai 

C A P. VIL 

irtHMll ., -■ IfltLaodab.TM.TXCTV*:,.' tl 

N omni fcrcCompcruiiofa fubfhrutto- 
ncfolcnt apponiillavciba, iiiincfilijs, 
fcu libcris dcccllcric: qux vcrba quo- 
ruodo intclliganriir,ad prrlcns clk vi- 
dcndum. Pro cuiui dubi; rclolutione 
circa plurinu cit inliitcndum. . [ItjmH 

Pnmd,andi(^acondiiio,li finc libcris, ctiam li 
non apponacur,f'ubinrciligarur. 

Secundo, an intclligaturrepctira in vuJgaricom- 
prchenfa incompcndiofa. 

Terrio.auintclligatuc dc fa-imtus, licut dcma- 
fculis. 

Quarto, an in lcgitimis tatitum criam vcrificctur. 
Quinr6,an habcat locum ctiam in naturalibus. 
- Scxto, anctiam 111 lcgitimatisadimplcarur. 

Scptimo, an appcilauonc filiorum f cu libcrorum. 
indictacondiuone appoiitorum, vcmantctiam ne- 
potcs & proncpotcs. . , 

Odau6,an dicia conditio, fi ftne hbcris , vcrifice- 
turctiam in vno filio. 

. Nono,auad lioc vtdicta conditio adimplearuc« 
neccilelit,qu6d fili) cciam lia-rcdcs cxiftant. 

Dccim6& vlriir»6,an nccci lc lir, quod filij (int viui 
tcmporc moms infhtuti, ad hoc vt iila conditio,fi fi- 
nclibcnj.cfTcchim fortiatur. , 

Et dcuenicndo ad rclolutioncm fuprafcriptorura 
dubiorum, qucin hoclcptimocapitc contincntur* 
circa prunum dicas, | qu6d hxcconditio, fi fine libe- 
ris, incompcndiofafubilitutioncfubinteUigiturctia 
li nonapponacur,Gl.inc.in pra?fcuna,in vcrbcsdcccf 
fccit, dc probat. & ibi Abb. num. j o.& Bcro.in confL 
1 1 t.nu.6.ina.par.qconclu(ioprobarurinLcuauus. 
fiidc cond.& dcinon. & m l.cu acutif&m i. C de fidcic. 

Hxc 
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rircconclufio dcciaraturpluribus modis, &pri- 
1 mo-.trinonproccdarin compcndioia factaad ccr- 
rumicmpus, nam cuncdicuconditionon fubintd- 
bgitur, Bart. in princ. Pau.dc Caftro, num. i . & Soci. 
num. iS. ind.l.curnauus.&ratiocft.quiafirdtator 
proprio filio fubftitutum poft illud ccmpus prrpo- 
luir, multomagisdiccndumcft prarpofuiilc ncpoti- 
bus, arg.auth.multo magis.Cdc tacrolan.codef. 

3 Sccundodcclaratur, fytproccdar, quandocom- 
pcndiofa ab aliquo afccndcntc fatfa fuerit.fccus fi ab 
czrranco , quia tunc ca conditio non fubintclligirur , 
glofjnLgcncrauter.f.cum autcm Cdcinftic& fub» 
fticin vcrbo, filios . glofin d.I.cum acutillimi , in ver» 
bo,drinccps,gL»nLecfaclo.f liquis rogatus, in glof. 
magna , circa medium , & ibi Alcxcoi. j.ffad TrcbcL 
Imola, A ng. Barba c& Sod. niim. r a. in d.Lcum a uus. 
Ang.in cLj.cum autem , Imola in d.f fiquis rogarus , 
Salyc.ind.lxumacutiuimi. Ioan.And. Abb.num.ja 
& Dec num. 1 6 j.in cin prxicntia,extra dc probat.& 
Dertran.in conf t 3.00I. r . voLj. in nouis . &ratiocft , 
q u u Ldl.it ratiopofteritaris , propriecjuefucccflionis 
pictas, quam confiderauir tex.in d. Lcum auus . 

4 < T*rri6 declaratuf non procederc , f quando com- 
>» pendtoufitduobus vclpluribusfili;s, &devnotant 

wmdicruraeft, iiiinchlijsdccefldir,deau>limpli- 
cirer.quandocunqucdccclTerint: nam tuncin fubfti- 
rurioiKracttdcillis alijsnon dicitur tacite incflcil- 
laconditio, fifinehbcrisdccciTcrint.Maria.Soc.iun. 
iaconl.ioo.num. 17. &inconf. 1 jS.num.4i.LV45. 
voLj.& in conf. 3 +.num. 1 i.vol.4. 

Quart6& vlrirrmahjsomiflisdcclaratur non pro» 

5 ccdcrc, fqtiandoc/tfubfti tuta ccclclia, namruncdi- 
cucondirio udccnon fubintclligicur, Pct.dc Anch-> 
inconf 46.Barbat.in dJ.cum acutiflimi, laf indf. 
cumautcm.col. *. LVcinconfjo4.coLfin. &in con- 
til. 1 1 9- Alcx. in eonf pi.num.8. vol.3 .& Ruin.in con- 
fd.j.tium.it.vol.i. qui mouenturbacrarione. 

L.cuaiauus,&Lcumacuriflitni, funtfundatx ih 
prefumpu mencc (eftatoris,& in conidcura pictaris, 
qux in eoconCflicquia non cft vcrifimile rcftacprcra. 
velleau°enasLucccflionespropri|s, hoceft fux.&pcr* 
iou* ilUus lic honora tx & grauatx anteponcre , vt in 
didisiiuibus»&in d f.cum aucem,habemr,& ibi Do 
dcorcs. fcd hec pre&mpca mens ccloioris & conieciu 
ra pietacis cclLu, incafu noftro,vc probabitur.er- 
go orflat criam dilpoiitio di&trum lcgum. Minor 
probamr, quia 
t r Teftatorccfctur maiorcm aftcdionem haberead 
aniraam,quamad poftcros.arg.l. i.C.dcpacc & Lprae 
lo . Cdc fcruii & aqua , & idco fauorabilior eft caufa 
ccclefi*exccptalegittraa,quam fiuorum,Bar.in L j.in 
6.q.prin.C.dcfacrofan.ecclc. Alcx.in Lpa&um, quod 
dotali.CdcpaCt.Anr.de But.in conf xy Aret.in con- 
ltLi i. Dccinconl.42.fi. nimi. S.vbi air, hanccflccom- 
munemopinionc,Alcx.incoof<)i.lib.3. Dccincon- 
fil.480. & in conf 496. Pct.de Anch. in d.conf.4 6. & 
lal.inl.j.IccLi.Cdefacrolan.ccclc in auth.fi quamu- 
licr,eod.ti:. in I. licecCdc pad. &inl.hacconfultifli. 
ma. $.fi. ( '„dc cdura. Et hinc eft qu6d non reuocarur 
donano racfa eccldie per fulccptioncm hbcrorum, 
per l.li vnqium.C.de rcuocan.donac gloC in cfin. 1 7. 
q-4- Baran LTicia Scio. $. I mpcracor , coLpen. ti . de le> 



gact.Bd.Ang.Salyc&PaudcCaftunLj.C.dcinoflic 
«.ioiut.Rom.inauth.(imilitcr.C.adlcg.FaIdd.Abb.in 
cfi.dc donaclafin cLauth.ii qua mulicr,& in d.f.cum. 
autcm , Soci.in d.l.cum auus , coLi 8. & in conlil. r j . 
n u m .6 . vbi dicit coramuncm opinioncm, vol.4. Cal- 
can.in conL* 1 3 . Corn. in conf 1 1 . voL t . Fdvn.in cin 
prxfcnria, dcprobat.RipaincLLli vnquam.q.4<j.vbi 
diric communem opinionem, Panfin conf 7 3 . voLj. 
&Ruin.inconCp8.vol.a.. 

7 • Huicrationircfpondcrur, tquodfauorabiliordi- 
catur cauU cccldix quam libcrorum, proccdit.quan 
do conftat dc voluntatc tcftatoris, quod volucrit prc- 
fcrre eccldiam fuis libcris faltcm pcr coiccruras,pro- 
ur declarat Ar.d.Barbacin conf 3 j.vol.j. ahis delccn- 
dentcs rdpccm bonorum alccndcntium faiiorabilio 
resdirantur,&purcauurpra:fcrRdd>cnt,Bal.inLiu- 
bcmus.in j.ct»LCdctcftam. \bidicit, qu6d rclpc&u 
bonortim noftrorum fauorabiiiorc; dcbenteUcfili). 
aolcri.quam ecddia,um apud namralcm racionem, 
quam etiamapud iusduile, &canonicum , quod di- 
chmi canquam nocadum rcfcrc& fequirur And.Bar- 
bacinconf 3 c .1 n j.voi. &in conf. 5 8.& in cunf^ 5. iu 
3.V0I. fed in calii noftro non conftatdc voluntatecc* 
ftatoris (altcm pcr coniccturas, quod volucnt luis dc- 
icendcncibus ecdciiam prxfcrrc,im6ct>nltat dc con- 
traria reifaaorisvoluute, quia fiuumcxprclscprxtu- 
lirecddia:. ergoconrinuau atfed:ionc ccnietur vo- 
luille prxferreomnem dus poftcritatem , vt dicir gL 
ind.Lcumacutiflimi. &cumrdUcorprxculcritfimt 
ecdeirz, nofi cft vcritlmilc voluillc ccftarorcm , vc ec- 
deliadus ncporibuspra-fcramr.aim contraconie- 
c^uram pieuris fir,alienas fucceflioncsproprijs ante- 
poncrc.vt habctur in dXcum auus, & in d.l.cu m acu- 
riflimi.& idco cum eccldia fit cultrix iuftitix, & cum 
non patiarureciam in fuifauorem fieri aliquidcon- 
rxa iufticiam,vcinquiccex.incj.$.lt diuerium, dealie- 
nacfeud. non dt dicendum quod cccldia,aut cius fa- 
■or hanc iniuftitiam patiatur , qu6d ipfa nepotibus 
tefbmsrk&ncfilio dcicendentibuscotra naturalem 
picutan&verilimilcm mcntem teftacoris prxfera- 
tur . ncc nos diccrc dcbcmus , tum quia li tcftatorin* 
terrogams fuiflcr,vcrifimilircr non dixiilct,arg.giofl^ 
inLulc |\i ::u;-.-.. vtiti.rLdc rict. cumquia quodccde- 
liahabcarbocpriuilcgium, iurccautnm non rcperi- 
tur: ergonos non dcbcmus dicere,cum priuilegia 
nonfinrpcenos-inducenda, qux cxprdsealcgenoo 
rcpcriunrar 1 :iducr a, iotu ctana, cnm ibi cradicis pcr 
glo£& Dodorcs.dcpriu.i mmun. & ex hac refponlio- 
■econlfat, hancdcclararioncmnondlcvcram, idco 
conrrarium rencnt BaLRicard.Malumb.Pau.dcCaft; 
loanncsdeMontcfpcrdlo, &Corn. ind.Lcumacu- 
tiflimi.Raphad Cum.& Soli.ui rLLcura auus.Decin 
(LLgeneralicer , in $.cum aurem , & ibi Ioan. Bapc de 
lando Scucr. f«hrrunccccldufanc)xMarix,dccon 
IHc Fciyru&BaLincinprxienria, dcprobac.Maria. 
Sociun. in con£ 11 r-voLj. Ruin.inconC 181. &in 
conli. 185. vohim. 1. in conli. 1 3 1 . vbi didt commu- 
ncm opinionem,& inconf.i x 1 A in conf. 1 1 i.voL). 

S Condtrio, fi linclibcris, "fm incelligatur rcpetiu 
in vulgari comprehenfa in compcndioia , Pro rdbiu- 
rionc huius conduiionis duo cx mentc Docforu funr 
confidcrandicafiis: Quorum pnmuscft, quando fa- 

da 
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fta fuitcompendiofafubftiuuio, &didhim fuit, vnl- 
garitcr & per fidcicommilIiiin,& m hoc caf u condu- 
ditur illam conditionem, fi iinc liberis, no cflc in vul- 
gari rcpetitam. ita confulendo icnent Dccin con- 
iil.4 1 6. Maria.Soci.iun.in conf. i oo.vol.j. Cur.iun.in 
conf } $.&Ruin.inconf.io<J.vol.i. 

Ranocft, qiiiaiicirquoad formam verborum fit 
fc&a compcdiofa, tamcn cum dcmum poiita fuerini 
illa vcrba.vulg.iritcr & pcr fidcicommillum, &lic fpc 
cialitcrdicanirdcvulgari&fidcicommillaria, in ca- 
fu ifto\Tilgaris&fideicommillaria nondicunrurco- 
prchcndi rn compcndiofa, quiacxprcflumfacitcc-fta 
rc tacitumJxum & filio. fj. ff.dc vu Ig. & pupilla. fa. 
cit tcxin l.doh elaufula . flT.de verb. obl. & in Lfanaio 
lcgum . ff. dc prrn. & hinc eft quod nufculinum non 
concipit formininum , quandocxprcflum rcpcritur, 
Bal.in l.in multis.m fi.ff.dcftatu homin.ergo iudicari 
dcbettanquamdcvulgarilimpliciter, fcd in vulgari 
fimpliciur prolatanoncotincturilla taciracondino, 
fifinclibcrisdcccflcrir, glof invcrbo, fubftituit, in 
d.fcumautem.&ibi Alhcr.&Ioan. Bapc dcfando 
Scucr. Dcc.in conf c 1. col.fin. in fi. & in d.conf. 4 1 6. 
Corn.in conf.j. col.pcn. vol. 4. Cur.iun.ind.eonf.j y, 
\bi hanc eflc veram &communcm condufioncm at- 
leftatur.Parifin conf. 1 9. col.9. in fi. vol.j. Soci.in dd. 
cumauus , vbiaitabhac opinione in confulcndo& 
iudicando non cllc rcCedcndum, & Marian.Soci.iun.' 
inconf. 1 iS.mujp.volj.igiturncqucinhacvulgari 
dida condi t io rcpctita ccnietur . 

Sccundus cafus,quando vcrbisgencrilibus vulga- 
risin compcndiolafubftitntionecomprcheditur .& 
in hoc calu du.r funt Dodorum opinioncs : qtiarum 
primaeft, qubd didatacitaconditiain vulgari rcpc-; 
titaccnfcatur. Qtumopinioncm rcncnt Oldrad. ia 
conf. 1 4 1 • Ioan.Aud.in addi.Spec.in tit.dc tcftam $.j. 
in vltima addit. Soci. in d.l.cum au.is , coL S. & 111 l.j. 
col.17.ff.dc vulg.& pup.&inconfi40.inconL 11 8.1 
&inconli.7<>.volum.j. Ruin.inconfi.i ti.voLj.&irt 
conf. 9j.v0itt.on Doctorc» raoucntur hac rattonc. 

Quia li in compcndiofa fuiller exprcfladidacon- 
ditio, li linclibcrisdctcllcrir, rcferrctur tam ad vul- 
garcm, quim ad fidcicommirtariam , vt eft dc mentc 
BartoU ind.LCcnturio,in vcrfic.qu*ro,vtrum fubft*. 
tunofadapervcrbura commune,&cxprcftius hoc 
vullOldrad.incond jp.thema talccft.&loan.And. 
in addit.Spec.de reftam.J.j. infi. &in vlrimaaddirio. 
nc.itactiamquando non cftcxprcrla, rcfcrridcbcc 
tam ad vulgarcm, quam ad fiddcommiflariam , rum 
adhocvtoinriium fiat xqualis detcrminatio .Liam 
hocffdc vulg & pupil. tum rarione vnionis.quara ha 
bct vulgaris cum fidcicommillaria, arg.l.qui patri.tb 
de acq.rurrcd.ru m ctiam.quiaillud quod incftquoad 
vnumdctcrminabilc, rcfcrturetad aliudconiundu 
cum illo, vtxqualis fiat detcrminatio. Ltilcgararius. 
<j.fi. ff.de leg. i. cum igitur in fiddcommiflaria illa ta- 
ritaconditio fubinteUigatur , itactiafubintelligi de- 
bct in vulgari vnita & coniundacum nueicoramilla» 
ria comprchcnfafub haccompendtoufubftirutione. 

Huic rationi rcfpondctur ncgando conjequcntn , 
quia non fcquitur, quod li qiundo cft amrdlacondi» 
tio rcfcrtur tam ad vulgarcm, quim ad hdcicommil- 
iarum, crgofimilitcrdidacondino ctiam lubiiitob 



lcda rcferri dcbcrmam fuperiuwllcg.ita in confirma 
tioncconfequcnriar proceduntin his, quar infunrde 
iure commuui.fecus in caiibus de iurc Ipeciali, prout 
cft in cafu noftro, in quoconditio, fi finelibcrisdecd 
fcri t , fubiniclhgitur dc iurcfpcdali.nam tunc no ha- 
betlocum rcguLiarqualisdctcrmirurionis, vtproba- 
turinl.mulieri&Titio.rt!decondit.&demonft. &in 
l.fi ita fcriprum.ff.de mantimifitcfta. & « lucconlide 
rationcceflateriamregulad.l.qui patri. quiaratione 
■vnionis vnum allinnit naturam alterius , quam habet 
dc iurc communi,& non dc iurc fpcciali & cxrraordi- 
nario,prournotantglof& iJod.inLcerticondidiOi 
in pnncrT.licer.pct. v & Bar.in l.j.f harcadio. ff.fi qui* 
tcftam.libcr dlc iull.fucr. imo li Iocum haberct rcgu- 
hxqualisdctcrminarionis,&vnioftis,rctorquerctur 
fundamcntum: quia prout dida condirio non fubir» 
tclligitur in vulgari , ira ctiam fubintclligi non dcbct 
in fidcicommillaria . & h cc intcrprctatio magif con- 
t;rua vidcmr , quia fubftirutio vulgaril cft dircda , & 
dignioc vidcturquam fidcicommilIaria,qu.T non di- 
citurpropricfublbtutio, vtnotaturin rub.C.deinib 
& fubft. & ilb ranquam dignior dcberct attendi, arg,' 
c.cuni in dubijs, dcconfccrat.ecdcf.vclaltar.&tanto 
mai;is quia cx hac in tcrprctatione rednccretur res ad 
iuscommunc, quod fauorabiliuscft, vthabemrper 
glof inc.ftatumm,invcrbo,numcradum,depra:ben. 
in <j. &pcr lunc rationcm ita tcnuit Corn.incon- 
lil.j. volum.4. 

Ltcumfupradiciararioiniurc nonfubfiftat.ideo 
altera cft opimo fupcriori contraria , fcilicct quod di- 
ctatacitacondiiiononltibinrclligirur inifta vnlgari 
vcrbisgsnerahbus in compcdiolacomprebcnu . qua 
opinibnc tencnt Dccin conf 4 1 <<. Riun.in coul. t'06* 
\xA.i. Curuun. in conL 3. Cardin;Parif.in conf.19. 
rra.<? j. vol.i. &Maria.Soc.iim.incOnf.i 1S.nu.zi0. 
cumtcq.&nu.a5i. invcrf.cll& tcrthis modu$,voLj. 

Qui Docrorcshacrationemouetur. Compendio- 
fa fubftimiioaprincipio potcntialiterconrinet vul- 
garcm,piipilkfrcm, & iidcKomillariam , &adquam- 
ribciiplarumapplicari porcft fcciindnm quod cafu» 
occurnt, &quandocompcudiofa rcfotuirurin vulga 
rcm , vcl ridcicommillarum , dctali vulgari vcl fidci- 
commiflaria,inquacompctliofa rcfolnimr, debetiu- 
dicari tanquam dc vulgari , vel fideicommiflaria iim- 
pliciter & ablolute , Bart. in l.barredcs mei. $.cum ita* 
in verfic. ii vcroloquimurde ftibftitutione compcn- 
diofa . ff ad Trcbci. qucm rcfcit&fcquitur Alcx.in 
confj. fubnum.i (.-vol.j.quando i^itut rdbluirotin 
vuliiarcin,iru{icjuii prout de vuL^atilimplicirerJe. 
abfolute.ergodictaconditiorcpctira non eenfcrur, 
cum in \tilgiiri non liibintclligatur illacondirio,fi fv~ 
nc h bcr is d cccllcr i r, pro tt t fu p ra didu rri fui t.& quaru 
dorcfoluimr in fideicommillariam, iudicari debet »• 
prout de fidekommiflaria , & dida conditio rcpct 1 ta 
cenfctiir.fculiibintclligitut.d.l.aim auus.&per hanc 
rationcmconlbr.non cflcvcramCornci opmionem 
inconf.j.vol.4.vbi fatcbatur,in fiddcommiflariafub 
compendiofa comprchcn la no fubintelligi illam con 
ditionem, li linelibcrisdeccllcrir,cum ram vulgaris, 
quam fidcicommillaria,& licvrraqucconferuetur in 
ftatu fuo , & vtrnqtie propi iam naturam retincat , & 
«qualis dctcrmiuatiordpicirilludqtiodcxprimitur, 
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& non fubet locum in eoquod taciti fubiiitclligirur, 
quiaxqualisdcrcrminatiorcfcrtur ad litcram , qux 
lcgi potcil , ium Lj. rf.de his , qux in tcitam.dclen. & 
hinc cft, qu6d illud quod tacitc intdligitur in vno ca- 
pitutoicgis, vcl lUtuti, minquamdicuurrcpeciciim 
in alio capirulo dictx lcgis vel Ibtuti, liccc fccus fi t in 
expreilb, glof Bal.& Alcxdn 1 j. in prin.rf.quod quilq; 
iur. cum igitur ifta conditio , li linc Iibens dcccileri t , 
tacicc lubi ntclligaf in fidcicomiflana, non dicitur rc- 
pctita in vulgari fimilitcr fub c6pcndio(ac6prchen(a. 

Ego cum hac opinionc fecunda percranleo , quam 
comprobo luc rationcd.Lcum auus, non habet locu, 
quando filius grauacur fidcicommiilo condiciunali , 
quod pollet cftcduari,cxiflcntc coditioncin vitagra- 
uari,prout voluit Caman.in d.l.cum auus,& ibi Soci. 
coL i f.\' PanCin conf 1 9. coL 1 o voLa. fcd conditio 
adiectain vulgari fubrtiturionc, poflct ctfcctuari in 
viragrauari.quiaipfcpouct hxreditatem rcpudiarc: 
crgoin vulgari non habet locum diiboiitiod.Lcum 
auus.quiaearationc, quaprxfertur liibftitutus filio 
graiuto,cadem rationc prxfertur ems portcritati , 

Pro refolutione tcrtij quxiiti.quod cft, fan illa co- 
dtrio, fi linelibcris lcu filijsdeccllerit, intcUigatur in 
fbrminis, iicutinmafculis, quatuorprincipalcsfunt 
confiderandi cafus. 

Primusquorum cft , quandocompcndiofaiubfti- 
turio facta fuit fub illis vcrbis limpticitcr , ii iinc libc- 
ris fcu filijs decellcrit.& in hoccafu communitcrcon 
dudunt Dodores, qu6d dida condirio vti dc malcu- 
lis, 1 c. ctiam dc firminis intclligatur, &quod fubftitu 
tionemfariantdcficcrcfilixfarmmx, licuc mafcuU. 
quam communem opinionem tenenr Pau.de Caft. in 
conf > 5 r.num. l.vol. i. Alcx.in conC 1 7 8.volum. j.in 
conCr j.vol.t.&inconf 38. vol.t». DecinconC r<J<>. 
Cununconl. 1 5 p.Corn.in conf.10 i.vol. j . GozacLin 
conf.89. Ruin.in conf 1 4 1. 1 4 j . 1 44. 1 4 r .& 1 46.V0- 
lum.i. MantuainconC to.voLi. Soci. inconCiSi. 
lib.i. &inconl. c j. lib.j. Maria.Soci.iun.inconC 1 }. 
vol.|. &inconCi 58. vol.i.Hicron.Grat.inconC/>8. 
v0Lj.Cephal.inc0nC4r.v0Lj. & Rolan.a Vallc in coru» 
iil. «K.num.^.voLl. 

Qoxconclulio probatur in Lj. C.de condit. infert, 
in Lquifquis.ff dc verb.lignif.in l.li quis filiabus,de te 
ftarn.tucc.in l.li ira fcnptum, in princ.rf dclega. & in 
LLucitu.§.quxlitum.ff.dcleg.$. 

Hxe concluiio amphatur procedere » ctiam li lit 
fubftxtuta pia caufa, Ruin.in conf. 1 1> i.voLi. 

Sccundus cafus eft, quando compendiola fubftiru 
tio formara fuic (ub illis verbis,&quandocunqucTi- 
ciushlius meus decellcrit finc filijsmafculis, fubfti- 
tuoScmpronium .&in hoc cafu communis &vera 
eft condufio,quod dida condirio de filijs tanrum ma 
fculis prout expreise loquitur,intclligatur,& quod ti- 
hx irxminx non faciantdeficcre lubftonem, ita tenet 
CaprainconC i8.Grat. inconf.t>8. voLj. & Marian. 
Soa.iun. in con£ 1 3. volum, j. Bart.in d.l.cum auus, 
in ^.q. cum quo tranfcunt ibi Dodores communiter 
vtibihabcrurperSocLcol.38. 1 ' 

Dubttatur, anhxcconclufio proccdat ctiam inne 

Jioubuscxfarmiaa? & pro rcfolutionc huius dubij 
untnonniillicalusconfidcrandi . 
o Primus cft , t quando fubftitutus eft de agnauonc 
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teftaroris. & in hoccalu inrrepide' concludas, ncpo- 
tcmcxfiliafccminanoncoinprL-hcdi fub lUisvcrbis, 
fi (inc filijs mafcults dcccilcru,& fubftitutum non ex- 
dudcrc . ita tcncn t Ang.in l.lcd (i hac . $.libcros . ffdc 
iniusvocan.Bal.inauth. (iquasruinas.in fi. Cdc la- 
cro('an.ccclef.BaL&Salyc.in l.j.Cdccond.inlcr. Alcx. 
I iCSoci. &.ili| communiterinl.Gallus.$.nuncdclo> 
gc.ff^lelib.&pollh.Matthcr.infinguLiiS.alias i $ i. 
Bcltrand. in conf. 54. in j.vol. & in conf 14 r .in ; .vol. 
Corn.in conC 1 46. in l.vol. Matth.de AfhicLin cjan 
3 jiot.dcgrad.fuccelfin fcud.&incj.in prin.nu.1 1 }, 
de natu. luccelf fcu. Guido Papx in coniu 1 8. Capra 
in conf. 1 8. & Sociun in conf 6 9. pcr totum,voL ; . & 
hxccft communisopinio,qu; probatur hac rationc 

Mulicraliqua quandocxcluditura fucccflionc fa- 
uorcccrcarum pcrfonarum rationc agnauonis con- 
ieruandcdicitur excludi ctiam matculus cx dida mu 
liere,tum quia durat idcm fauor, Bar.in Uibcrorum, 
coLpcn.&ibi Alcx.in apoftilhs. ff.dc vcrb.figiiif. Bal» 
incooX88jn t.vol. & Brun.in fuo tracdc ftat.cxdud. 
fam.proptct maiculos , in (cxto articin prima q.tcr- 
tij membri. tum etiam nc mdiorisconditionis fit nc- 
pos,quim cius matcr,cotra l.(i viua marrc,circa mcd» 
Cde bon.m.i tcr.& contra c.primum.$.hoc au tcm no 
tandum,qui fcud-darc polf lcd in calii noftro fcmina 
exduditur propter malculos rationc agnationis con- 
/eruande < & nepos licct ma(culus,non cft dcagnatio- 
ne tcftatoris.ergo exduditur etiam mafculus cxdida 
muliac & pcr hanc rarioncm in etTecra idcm tcncnc 
Ioan.And.in addit. Spccin tiuie tcftamoijpcr ; ab..u{ 
fin.& Anr.de But.in conl'46.& hinc infcrtur.quod in 
cmphyrcu ii fulccpta pro fc & dcfcendcnubus malcur 
lis.non induditur ncpos ex filia. SpecuLin cit.de loca. 
$.nuncaliqua, verlic 1 46. Alcx.Pau.dc Caft.Arct.IaC 
Soci.&alij communiterind. j.nuncdcjege. 

Secundus calus cft, quado didum fui t , ii ii nc fi 1 1 js 
fuis mafculis dcceuerir . & in hoc cafu codudas quod 
fubijsverbisnoninduduntur nati cxfilia, licct fint 
mafculi , prout dicitur cx'SpecuLin d.(.nuncaliqua. 
jq.4t>.& exprcfschoc tcnet Alba in conf 87. num.7. & 
ratio cft.quia illa dicfio, fuis, cum denotct fuitatem, 
non potcft comprchendcre natos ex filia. 
.£■'. Tcrtius calus clc > quando ncpos & lic natus ex fix- 
mina cft dc agnationc tcftacoris, vt cft quando cft na- 
tus cx mulicrc nupta m agnationc. &in hoccafu con- 
cludirur , natum mafculum cx fceminacomprchcndi 
fub illis verbis, fi fine filijs maduhsdeccflerit, & fub- 
ftirutum exdudcrcita notabiJitcrtcnctAlbaind.cd. 
Jil.87 jc ctiam in conl.Stf. qui mouerur hac ratione. 

AppeUationeUbcrorum feu filioru,et nepotescon 
rinentur.1 Ubcrorum.ffdc verb.fignifLiuila, cod-tit. 
& LScnatulconCfT.de ritu nup& tradit glofjn c *. de 
vcrb.fignif in Lfihum habeo, vbi Bar.BaL& Ang.fTod 
Maced. Barbat. in conC j j. voLx. & in conl! 6 j . cod. 
voLi. Ial.qui hanc dicit communem opinionemin 
Ldc quibus, nu. 1 (> .tl.dc lcg. & communcm etiam di • 
dtDccin l.i.coL).Cdcin ius vocan.&maxiracqua- 
do cft cadem ratio in nepote, prout in fi iio, Hippoly. 
in conf.8 r . num. 1 4. Gozad. in conf 90. PariCin con- 
f1l.78.voL1.Soci.in l.iuTcdes mci.Vcmn ita, coi.^.rT. 
ad Trcbcl. Corn.in conf5>7.voI.j. & Curt.fen.tn con- 
1 . ; . 4 ( . 1 1 .; m . 1 7 . modo fic , iilc nepos cft dc fili js fcu li- 
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feeris, cum vri dixi appellatione liheroru feu filiornm 
venian t ctiam ncpotcs.eft malculus,& eft dc agnatio- 
nc. & ratio conrcruarionis agnationis eft in ilto nepo 
te, prout in filio, cum natus cx mulicrc lir dc agnatio- 
nc vi prxfupponimus: crgocomprchcndirurlubillis 
vcrbis, (i fincfilijs mafctilis dcccllcrit, &pcr confc* 
qncnsfubftitutum cxcludit. 

Hancconclufioncmcomprobar Albacx quaruor 
Confulentibus,&primo cx iribus Confulcnribus, 
quoru confilia repcriunrur intcr confilia Bnini Afte- 
lis.confp. 10.& t i.&nonumcftlafbnis, derimum 
cft Bartholomci Socini, vndecimum cft Ioannis Cam 
pegij , &quartusConfulcns eft Curr.iun. in conf j. in 
quibuseonfilijsanredidH Docrorcs volunr, qu6din 
Iticceflione teudi ncposmafculus dciccndcns cx fcc- 
mina a primo ftipite , qux fcemina (ir nupra in agna- 
tioneprimi acquircnris, prxferridcbcaralijsagnaris 
ingradupoftcrioribus: quiacum nepos fir ira agna- 
tuslicuralij,&firiracapaxfcudi,ficiitilli,&litdcde- 
iccndcntibiis primi acquircnris.&lirproximior qua 
fint alij.debcr ipfc (blus admirti.cum in co concurrat 
omniarcquifita.&licct fupradi<fti Do&orcs loquan- 
mr in fcudis, tamen idcm cft in fidcicommiflis facrij 
fauorc agnarionis, quiain fcudisregularibuslcuor- 
dinarijsconfiderarur folaagnatio.&abcorum fuc- 
ccflioncfolcntcxcludidclccndcntes ex farminis,qua- 
uis talesdcfccndcntcs fint maiculi.cj.de fucccfl.rratt'. 
vcl dc gradi.fucced. 

Quarrus&vltimus cafuscft, quando fubftiruttis 
eftcxtrancus, feufadracftmenriolibcrorum mafcu- 
lorum alicuius fi lia- i n fti tu rar, vcl al reri u <; m u licris.cx 
quotunC cxtrancus cftfubftirurus,vclliheri iltinsmu 
lierisnonfimragnacirclcaroris, ncq; mulicris l.quo- 
rics. Cdcfuis&legir. nonporcftprxfumi rariofer- 
uind.r agnationis, &ideoncpos mafctilus exfiliairi 
dit>isvcrbisc6prchendirur.Soci.ind.l.Gall(is.(5.nunc 
de lcgc.in fi.rTdcIib.& pofth. Bal.& Pau.dc Caft.in I). 
Cdc condir. infer. hanc ctiam conclufionem vidctur 
tcncre loan.And.in rub. dc rcflam. qucm rcfcrt& fc- 
quicur Ruio. in conf. 1 10. fub num. t j . in verfic. quo 
vero ad aliam parrem,vol.j.&Guido Papx dccif 6 1 i. 
&vidcturmihic(Icopiniode inrentione omnium, 
quando exrxancw eft ftibftitutus : quando vero tefta- 
tnxfccitmcntioncm Itbcrorummafculorum alicu- 
ius filie inftitutx.runcfunt opiniones inrcr Dodrorcs. 
& primaeft,q«iod ncpos mafcutyisex filia in dicris vcr 
biscomprehendarur. quamopinioncm rcnerSoci.in 
d.$.nuncdelege,&ind.l.cumauus, num.84.qui mo- 
uerur, qttia fixmina non dicitur habuiflercfpcdtun 
ad conieruandam agnationcm , cum macer & filij n6 
linrdecadem agnarionc.d.Lquocics.ergocum in ifto 
cafu non habeacur conlideracio ad agnarioncm con- 
fcruandam , ifte nepos mafculuscxfrrmina cxcludic 
fubftiturum, cum ipfe lir mafculus, & filius : nam aj - 
pcllatione filiorum , in fidcicommiflis veniunt ncpo- 
tcs.i.iubemus.$.pen. C ad Trebel.l.cognoicere.$.libe- 
rorum.&IJibcrorum, circafin.rf.de verb.fignif.l.j.C. 
dc condit.infcr.& 1. fin. fT.de pollici r. 

Huic rarioni refpondetur, qund licct liberi mtilie 
risnon tintagiutiipiius, ramcn tcftatrixccnlcrur ap- 
pofuiflcilludvcrbum rrufculis, & fub ijs vcrbis fidci- 
Cominiflum fcciilc fauoie conlcruandx agnationis 



ncpotum fuorum.prour communiter contingcre fo» 
lctin reftatoribus limiliahdcicommiflafacicnribus, 
nam mater prxfumirur diligcre filios fuos ratione 
(anguinis, & cum cos procrcaucrit,&anteparrum,& 
in partu, &poft partumnurriucrir, &gaudiu haber 
quia natusclthomo in mundum, & proprercharira» 
tem & pictaicm, quam lubct ad filios , ideodiu vclle 
dUrarc fuam poftcriraccm cenlcndum cft: &liclicec 
marer & filij non iint dc cadcm agnarionc, ramcn ma 
tcr ad confenundam cam rc(pcxir.& dicirur conlide- 
raflvagnarioncm & filiorum fuorum rarvuliam, qux 
abfqucdubio folct matri cllcchanor (iuc nugisdilc- 
cta.quam pt opria.vr expcriciia doccr, qux eft rerum 
magiftra.c.quam fit, dcelcct. in 6. & cum mafculos 
prxpofuerit ttrmin is, cerrum eft tcftatricem conlido- 
rall c, & illud fccillc fauore tamilix, &agnationisfi- 
borum confcruand.T , fcu tauorc virilis fexusex fc, & 
ex fuis pcr virilem fexum defcendenris , pro qua coi*- 
fideranonc facir tcx.in c.j. dceo , qui libi , vcl harrcdi- 
bus fuis mafculis.dum ibi dicirur, quod licer tcudum 
pcrucncnt ad rceminam , tamcn fcmpcr in nufculis 
cxca dcfccndcntibtis conferuandum eft , donec ali- 
quisfupcrcft cxclulis forminis etiam proximioribus 
vltimodeccdcnti: &idcft,qaialexiniila mareriafe- 
xum virilem confidcrauit.lic crgo & in cafu noftro di 
cidcbct,cumtcftarrixnoftra (cmpcr virilem fexum 
confidcraucnr, cum inftituendo, &fublbtucndo, & 
farminas cxcluferit . 

Et cum ratioSocini nofubfiftar, ideo contrarium 
tencr Fulgof in conf. 1 8.& ) 8. qucm approbant Cusi 
i tin.irt oonf. 1 } ji.niim. 1 6.Dcc.in conf 1 70. &in con* 
fll.f 1 4.Soc.iun.inconl.i ^8.niim.84.voLtAincon- 
lil.8 t.num. t.vol. j.Girard.Maxol.inconf t.Socriin. 
inrcr eonfiliadidi Girardi, conl-7. Rui.incond 1 8.in 
^.vol. vbi contra Socinum dicir adcfle communera 
opinioncm, & Rolaudut a V.UI« in conf 8 junum. 1 6. 
17. & 41. volum. j. vbi allcrit lunc efle commtu 
ncmbpinionem. 

Quimouentur: nam ccftarrixpnfttilirfiliosmalcu 
los ftrminis fauorc familia* & agnarionis fSuorura 
confcruandx,(en tauorc virilis itxus exte&cxfuis 
pcr virilcm fcxum dcfccndenris , crgo dicitur cadem 
rationeprxculille,& tatomagisluisneporibos: nam 
fic.vclulttf>ropriasfihas, mulrotorrius dicios ncpo- 
tes veluti minus dilcctos cxclnfillccenlcrur, argJ.fi vi 
4ia matre.Cde bon.marcr. abfurdum cnira cft, quod 
rcinotior&minusdilecrns, litmdioriscondirionis, 
^uam proximior & magis dilcclus.l.Publius.ji.rLn r .dc 
condit.&dcmonftr.&per hanc rationcra ego cura 
hacopinioneconcurro. quandotamcnextraneus no 
cftper tcftatricem fubftirurus, quuin hoc cafu opi- 
nio Socini ellct verior , prout in alia concluuone 
vidcbimus infra. 

In hoclecundo cafii principali dubitatur eriam, 
1 1 tanidem lir, quandoinaliqua parte rcltarocnti tiut 
I.Kta mcntiomafcufinitatis.&inalu parrcnon:an 
in ea parrc, in qua non erir facla prxdiciamenrio,di- 
catur rcftator voluillc de mafculis inrelligere) In hac 
quxllione duxfunt principalcs DoClorura opinic- 
nes : Qjianim prima eft,qnodin alia parte , in qua fo- 
Ium tadla cft mcn cio de fili js , teftator volucrit inrelli.- 
gerc dcjnafculis. quam opiiuoncm tencnr Abb.in 
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#onf! ; «.circa fin. vbl.j. Cur.fcn Jn coaf. f i.coL c.& 6. 
Cuman.in con! i 1 7.U1 prin.GutdoPapa: q.48 j .& ii) 
conr.S7.Unincon(^.voLj.Barbac.intcrconhlia Alcx. 
conC48.coL t & fcquen. v0L4.Card.Panf 111 conf. 1 i>. 
nunui t. cum 1« q. vol 1. & in cuiif 7 i.num. t 4. vol.4, 
Dcc. inconf.i f.&inconl^ (.1.1 conf.480. incon-r 
fil.49j.&inconf j 68.Curcinconf 1 1 1.1 1 j.i 14& 
n> co.ni. 1 5 j.Maria. Soc.iun.in conf ^o.num. 1 7. voLj. 
&inconfii6o.voLi. lafinconf 140.V0I.1. incoL'69. 
vol.j.&inconl.i 47.V0I.4. lo.m.Ant.Alcxand.in con- 
fii.1 50 ,&inconf.i o6.Grat.m conC89.vol.i.Mantu» 
in conf 1 1 1 .Ruin.m c6f j 6.& in conf 1 1 8.vol. j. Dcc 
in conf J70.& Alb.inconl. t^.num. 1 1. Qui Doclo» 
ics moucmur, quia vna pars teilamenti iccundum 
alumparccmdcciaracur.l.quirihabus, 111 princ. rfide 
lcg.j.l.li tcruus plurium.$.n.cod.tic.&Lfi.fc!cui dtilcia* 
ftdc vino.tric&oleo lcg. crgocum in vna partc tclta- 
mcnti,icu in vna fubrtitunonc lic facia mcncio maica 
linitatis , in altera eciam partc cclumcnri fcuinaha 
uibftirutione rcpctiu cenlctur . 

Huicrationi rclpondctur pluribus modis, &pri- 
ivw > vt non procodat , quando dc contraria voluutatc 
difponcntisapparct: nam tuncnon ccnfctur neque 
intelligitur i.wi.i dict.t rcpctitio, cum teftantis volun- 
ras feruanda (it, nifi lcgi repugnct.fdifponat , Auth. 
dc nupt. &l.j. Cde facrofaii.ccdef. fcd in cafu nottro 
apparctdecontrariavolunutc dilponcus: quoniam 
cxcoquodtelutor in vna partc tcltamenti,fcu in vna 
fijbltitutionepofuenc incdditioncfolum mafcuios t 
&noninalia,dcclaracurvcrarocns eius t vt nolucrit 
conditionemad rtuiculos reitringcrc in ea fubiritu- 
tione, in quanliorum maiculoru non fuir fada rocq 
tio,quiali voluiilctcxprclTillcc, perrcgulam. Lj.$.lin- 
autemaddcficicntis. Gdccaduc roflcn. crgoquali- 
tasmaiculioitacisadia&invnafubiucutionc, in alu 
iqieciu nonccnfctur. 

Sccundbtcfpondcrur, quod rcgula rcpcricx quali- 
ucisproccdit m fanorabihbtis, noautem in odiofis, 
Decincunf {67.col.ri. fednos fumus in odiolis, quia 
agiturdefidcicommillb, quod dicirur onus.Lcoharrc 
di.$.cum riluc . ffidc vulg. & pupiL & confeqiicntcr di- 
citurmatcriaodiou, &odiolius ctiam oltcndirur, 
quiapcrrepctitioncmdi&xqualiutis fierct dirfcrcn 
tiainccr ma!cuios& fc, mmai, quod Utisodiofum elr. 
Lmanmum vmum.C.dclibcr.prarccr. ergo non cenfij 
rur in qaq (lionc noftra fatu reperitio.quod unto ma 
gisproccdit, quianunquamccnictur repctita quali. 
tas , quandocx rcpcnrioncintroducituraiiquidcon- 
tra ius coe, Soci. 10 con li? j. in 4.C0LV0I.4. & Gozad. 
in conl o. lub nu. jo, (cdcxdicurcpctitioncinquc- 
ftionenollra induccrecur contra ius commune.quod 
farmirurcxcludercntur. d.Lroaxunum vitium.ergo 
noo cenicrur rcpctita illa quaiius maiculiniutis . 

SccurxUcCtopiniolupcrioriconrraria, lcilicct, q» 
qualiusma/cuhniutispoliu in vnapartc rcftamcn- 
ti.icuin vna fubltirutione non cenicatur repetiuin 
altcra partc teitamcci, fcu inaliafubilicutionoquam 
opinioncm tcncot Pccde Anch. in conf. 1 10. Ioan.dc 
Anan.1nconf.11. SocL inconf ii7.inconf69. &in 
conf 1 1 6.voL j . Alex.10 conf. j S.vol, 6.in conf 49. vo- 
lu 111.4.^ : i n con C .$ 5 . yoL ; . Dccin conC r 1 4<& tn co n- 
fiL yj j- Curt.(crun con 1.4 o .& in conL6 4. lal.m cun- 
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fiL 1 4 1 .& m conf, y 9. vol. $ . vbi dicit ilum ciic rhagi) 
communcm opiuioncm , Curcin conf ) > . in h. & m 
conf 49. Corn.inconl.i lo.vol.^.Curt.inconf 1 65, 
PahCin conf 1 &Jk in cond 5 S.voLi.inconf t j.in CO> 
fil. j 1 Jn con(.68. & in conl.7 1. vol. ; . Maria~Soc.iun. 
inconf.i j.incopl-i^.num.t a.inconf 100.num.10, 
vbi dicit magiscommunrm opinionem in conf 101, 
in conf 1 lS.num- 1 i ). vbi dictc ilbani commuucm 
opinioncm,vol.uoconf.i cS.vol.l.&inconf.i j.vo- 
l.im.i. Gracin conf. 1 09. & in conf. j. vol.i. Ruin.ir» 
conf.p j.inconi*. 1 } 4. m cunf 1 +o.inconf.i 44-in co- 
fiLi ji.&incof 1 j ;.vol.i.&inconf.86.voLf. Bcro, 
inconfi io.nurn.i7.hb.i.Ccphal.iacoof68.numc- 
ro i6.lib.j. cx.S^hun. mconl.64. ntun. iS. Quimo* 
uenturlucratiooe. 

Quiafi tciutor in aliapartetcitamcnti fcu in alia 
fublliturioncvoluillctintcuigercdcmalcuhs,cxprc^ 
iiilct : ergocumukmoprcliioncm non feccrit,ccn- 
fctur voluilfi-de mafculis unturo intdligcre, arg.d.^ 
iinautcm ad deficicn tis . 

In hic OjUcftioncplurcsctiam vltraanrcdiccas funt 
Dociorum opmioncs: vcrum cgo cx mcntc Do ccoru, 
iicdijtinguc\lo antedicusopinioncs concotdarcm. 
Aut mcno & cxprcifio mafculimtatis fuit facu in ca- 
dcmorationc, mquactiam non luit Ucl.i cxprefiio 
maicuhniuris:&tuncconciudcndumeltrepctiuonj 
pcr tcflatorc tac itc facum fuille,& iic in vtraquc (ub* 
ltitutionccd rcpcciu quahus mafculinitatis,iute- 
ncntSoci. inconf 6j.num.ii, & 1 r.vol. f. Corn.ia 
conf 17 t .V0L4. Francxlc Cur Jn confj i.m osM.7 f. 
& in conf 6 j .Dccin conf 1 t .nu. j .in con f 17 o.nu. j , 
&mconf ^o.num.i u?arifinconf 18.num.11.cum 
fca.voL1.Cur.1un.in conf 64.lo.AncAlcx.10 conf.7 1, 
col. pcn.& GozacLin cof 4 ;.col.j.& 4.6C ratio c(t,qui4 
quado vna qualitas appomtur intcr plura, qux tcgua 
tur m cadcm orationc, &ab codem vcrbo,dcbct om» 
piaparifbrrnircr quahficare, UartJU l.pr.r tor. Vcn tqj 
dirIcrenria.rT. vi bon.rapc. in LSciae. $.Caio, per iiiuii) 
rex.rf.de fundoinltru.&io I.io rcpctcndis. fl.de leg.j. 
fcdincalunoltrodicuqualitas mafcuiiniutis appo- 
iitain vna fubibtuttone, &quahcas (iiiorum in aiteu 
fublhtutioncappofita, iunt in cadcro oraciooe,&ab 
vno vcrborcguniur: crgodiclaquaUtas roalculinita* 
tisinaltcralubilitutioncrepetitaccnfctur. Coropror 
baturhfcrado, quiaquactoin eodcm capitulo & in 
cadcm oratione fuucxprclla quahras cum copul.i,&, 
qua? vnifonnitercAcrc potcilia vuoquoqi cxcopu- 
Litis,cxprc(Ia in vno dicitur cxprdla in aho, & repctiV 
U in aho cx copulatis , Barcin d.$.Caio,per illu tcx^C 
in d.l.in rcpctendis. fcd in ca(u nodro quahus rnaicu 
linicansappoiiufuitin vna fubltitntionc, &in cadc 
rationc cum copuia,&, didtaqualitas vniformitct ca- 
dcrcpoteitvtfiquc iubititutioni, & (icinvnoquoqi 
cx copuUtu,vtlidiclumfit,&quandocunquefiJiui 
meuc dcccllcht finc filijs nufcuiis, &Tiuus nepo» fir 
ne fihjs,(ub(lituo Scmproniumtcrgo iUa qualita* ma 
fculiniurisappofiuin vna fubUitutionc, ctiarn iaalt 
tcrarcpctiu ccnlctur. , j|, ■, 

Auc cxprcilio mafculiniutis fuic ft-h in vnaora» 
tionc , & m c t j o dc fili js fimplicitct fiiic factja in altcra 
iubiticutione , &diucru oracione , & fic loquirour in 
dmcriis o<auonibus:& tunc aut tatio fauotis conferr 

uanda- 
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uandxagnationis fiiircaufa, vt difpolicio rcftringe- 
retur ad tmlculos, & tunc in eodem Ccftamcnro pro- 
ptcr randem rationcm illud vcrbum, malculi.cclctur 
Mpericumi nonautcm (iobaliamcaufam, itavoiufi 
Dcc.in conl.480.coL1.cV in conf. f 1 f.col.fin. Io.Anr. 
Alcx.inconly 1 col.pen. Maria.Soc.iun.inconf r 18. 
in primafublcnptionc , circa fin. Ruin. in conf. r 1 7. 
co I.4. vol. 1. i n con f. 1 j 4. col. t . vol. 1 . & in co n f. 1 4 o. 
col.j. t. & j . vbi declarar , vol.x. nam quando milnac 
eadcmracioagnationu conlcrtiandar, cunc qualiras 
rcpctitaccnfctur, cum durct ob candem rationem 
tellatoris voluntas: quando veroccllat illarario.tnnc 
non ccnlctur fadta repctitio, Bar.in d.l.in rcpcrendts , 
in d.fj.Caio , & probarti rarg.l.qui fundum. fT.dccon^ 
tr.Mwn.cmptio. &hxcdiftinCtiocommuniccrrccipi- 
cur.prouc apparct cv addu&is pcr Ccphal.in conf 6S. 
num. 1 6.& lcq. libj. & Syluan.in cpnf.64.nu. 1 8.in fi. 

Tcrtius cafus principalis cft, quando teftacor infti- 
ruta filia in recerta, inftituit filium , cui fubftiruit, ll 
iincrihjsdecellcrii: tuncdubirattir,an fi filius mafai- 
lus moriatur relicf a filia,(ir locus lubftirucioni.an vc- 
rodicaturdcfcriireconctitiofubftirurionis. pro rclo- 
iurionehuius tertij cafusprincipalis,duofunt con- 
fidcrandicafus. 

Primuscft, quandohibftitutus fuit aliquisexde- 
fcendcntibtis vcl agnatis rcllaroris, & in hoccalu du* 
funt principalcs DoCtonim opinioncs: Qoarum pri- 
macu.quod fubllicutus non admircattlr, &quod ne« 
ptis faciat dcficcrecoditionem fideicommifTi . quim 
opinionein tenct Pau.de Caft. in lcCtura Bonon. non 
jmprellainl.nlinsfimiliis. fcum qim.fKdelcg.j.Bal. 
in LcumacurifTimi.C.dcfideicommif Bologn.in con 
fil.f j.inrer conlilia Alnun 4.V0I. cui fc liiblci iplcruc 
loan. Sadolct. Aib. Bcllus , Ant. a Leutis , & Dom.dc 
Malia. Ioan.de Aiianiainconl.il. Collcgium Bono- 
nicnfc& Auehonicnfc, vtdixit Pau.dcCaft. in I j.C. 
de condit.inlcr.Srici.in conl. f f .vol. j .& in conf. 1 j 7. 
col.fin.vol.i. Soc.iun.inconf 1 58. ntim.47. vol.i. & 
inconLi j.ntim.io. vol. 4. Cur.lcn.inconf.44.cV 6 j. 
num*S. IaLin conl. 1 4 l.vol.a. Alciar.in tract.deprav 
fumpt.rcg. j .prarfumpc. 5 i<& in l.qtiifquis , in fi. & in 
LHcrenmus,in fine.fi.de verb.iignif. Campcg.relatus 
pcrCrot.in c0nl.i7.num. ■ S. Caccialup.ind.l.gene* 
ralitcr, in $.cumautcm.Coin.in conf. 101. vol.j.in 
conf.8j.& 1 1 i.%T>l.j.&inconf.66.vol.i.Ruin.incon 
tll.9 j. numcro 1 6. in conf 145. uom.6. in conf. 1 44.' 
num.i l.inconl. 1 ji.vol.i.inconf 1 1 f.nu.j.incon- 
fil.ii4.num.f.volum.j.Grar.inconf.64.Riminal.in 
conf.11 j. inrcrconliliaGrati.vol.i.Parif.in conf.^i* 
mim.4 j . vol. } . Ccphal.in conf 4 r . num.o. & in con- 
fit.46.num. 1 8.vol. j.Croc.in confi 1 7.num. j 8. & h*d 
cftcommunisopinio,vt Cur.fcn.Parif.Ccph.&Croc* 
in antcdichsconlilijs artoftantur , qui moucnrur 

Vcrbaappolica in ditfaconditione, fi linc filijs, 
funr apta comprehcderc nedum mafculos , (cd ctiam 
fcrminas: quoniam in vlrimis volutatibus,inqiiibus 
benigna & laca fieri dcbcc i ntcrprcratio. Lin tcftamcn 
tis.ft.de rcg.iur.mafcuhnum conrincr fcmininum.l.j. 
Cdccondit.inler. Lfi ira fcriptum . rT.de legat. i.& l.li 
quis ica.ff.de tcftam.tutcla. & propcerea fideicommif- 
fum inioricrumalicui, fidcccllcrir fincfilijs, expirac 
1 thciis hhabu s, Alcx.in cdi. 5 j .voL 5 . C ur.len.in con- 
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fil.4 j . Soci.in conf j 6. \-olum.j. Cor.iun. in conC j & 
num. 1 4-Parif.tn conf 1 8.voLi.&Ruin.inconfi4o; 
num. j.&inconf. i4t.inprinc.&in conf fcqucnri 
num.i.voLi.cumiginircxdiclisiucibuv&iuciori- 
tacibus confccrappellacionc filiorum venire eciam fij 
minas.lcquiturqtifid illavcrba,finefili;s,debcant m- 
rdligi ctum de filiabus.& li dixcris , «^cx eo qo6d te* 
ftator propriam filiam cxclufcrit ab harreditatcfo»» 
quodideovolncritctiam cxcludere ncpccs, ncalia» 
ellcnc mciioriscondicionis quam propriafilia,c6tr« 
Al.li viua matrc. Cdc bon.marcr. Rcl jxidcrur ttibos 
modis, &primo: namfiliaidcoexclulafuitpertcft». 
rriccm, quia illa fuit inftituta harres particularis , ne- 
ptesvcrononfucruntin ahquo inlhcuta: : vndc cum 
nonficcadcmraciocxcludcndi cas,qua fuic exclufa 
filiaccftaroris, fequicur quod ex feparatis & diucrfi* 
non fit illatio. LPapinianus cxuli. ff.de minor. Secun- 
dorcfpondecur, quodcum incalu noftro agaturdo 
exdultonc &pritiatioiic, nondcbct ficriargumcrum 
dcfiliaadncptcs cxfilio, per rex. in l.liquis ti!n>,m> 
prin.tT.de iniullo, rupro, & iri ito tclhm.&in $.poft- 
hnmortim.Inllir.dccxhxrcd.libcr.vbicxhcreilatiofii 
t>a dc lilio, no rrahi rur ad ncpotem. Tcrtio & vltimcV 
rcfpondctur: nam ilcxfoeminc nonfunc vci neptcs 
conlitlcrandx, cum vidcancurlocum pacris fubinrra-t 
rc,&idcocum rcprcfentarc, qui ftiit mafculus: nam 
illam chariratcm &aricctioncm, quam habuic cefta- 
torad filium.pro-fnmirur ad ciuspoftcricatemctian» 
habcrc, Bal.inl.cumacutillimi. Cdcfidcicom. 
1 1' Huic rationi iiacorroborar.e rcfpondctur, tqu6di 
llccr mafculinum concipiar fvmininum, ilhid camert 
elt cx tnrcrprctationc extcnliua. I.pronunciatio. tTdb 
tcrb.lignif-& no cxproprictatc fcrmoms,quia ipium 
vocabulum.filitis, (onac in maltulis, Bar.& Alciar.it» 
l.j.ff dc vcrb.li^nif.Alciat.in Lj.col.fi.ffdcpecuLSoci; 
inccr conlilia Curt.icn. nttm. 40. col. j. & in conL fuo 
7 j.col.j.in 4.vol.Crot.inconl.7.num.7. &cftcommu 
nisopinio , vt tradit lafin Lfi quis id , quod . tTdeiu- 
rildicom.iudic.Dccin I. t.col. 1 j.ffde rcg.iur. &Soc« 
iun.in conf. 1 1 4*nUm. 1 S. volum. j. qua- intcrpretatic» 
non admitritur, quando in contr.irium coltatdccorr 
traria tellaroris volnnr.uc, quiatunc verbom^filijs 1 
rcftringitnr tantum ad mafcnlos, vt apertiiTim^pro- 
bacurinl.t;ucitB,inf.qu.Tlitum. ibi.niii aliud (enlil- 
fc ccftarorcm probetur.tTdc lcg. ; .vbi licct appcUatio* 
nc fratris.coniincatur foror : ramen fallit, ficx conic- 
chiris aliud apparcat,qux voluntas (ufficit, quod con 
ftcr pcrconicCluras, vt pcr Dcc.ind.l.i. vcrfic.quarto 
limita.& Sociun.in d.conf 1 1 ^num. i S.volum.j. lcd 
in calu noftro conftat pcr conic&uras dc reftacoris vo 
luncatc, quod volucrit inccliigcrcdcmafcutis,&non 
dc fccminis : crgo appcllationc filiorum.non veniunc 
filiar fci-minc.&licncptcs teftatoris.qu6dconftctpcr 
conictbiras de conrrana tcftatoris volunrate appa- 
ret,quia farminam in rcparriculari inftituit.filios vc-> 
r6 mafculos vniucrfalcs inftituit hcrcdcs.ex qua rc ap 
parct tcftatorem in iilis vcrbis, li fine fili js dccellcrir, 
dc mafculis fcnlilie. quod probatur prim6,quta li 
excluiic proprias filias, igirur mulco fbrcius ncpces vo 
luci minus dilcctas cxcluiillc ccnfetur . d.l.fi viua nia- 
trc. quod tanto magis proccdir.qoando (umus in ca- 
I u , in quo agi tur dc conlci uanda agnationc, prout cil 
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in cafu noftrn, quia tunc tdtaror non inrcllcxicde fcr 
m i n i s, q n ia al i a s i n t cn ti o rdraroris, «ju r fu i t bona i n 
familiaconlcruan.non pollcr adimplcn, nequccfFc- 
C*tum fortiri: & abliirdum cllcc vt conrra prxfum- 
ptam reftaroris volunratcm rcmorior &minus dilo 
ccusmdioriscondirionis dler,quam proximior,& 
minus diledus.l.Publius.$.fin.fLdeconcuc.&demori- 
Itrar. Nccobllar, rjuandodiciturqubdcum ncpori- 
bus nihilfucrirrchctiim.fcd filiabusfic, idconon rc- 
ncr illatiodcfiliabusad nepores,cii nolicverucxhoc 
mclioris codi tionis clle filias , quam ncpores,quia fi- 
Iiabusparcr tencbaturlcgititrtarclinquerc, lncuius 
locum luccefllcquancicas rclicca: fcd nepotibus nihil 
ccnebarurrclinquerc, exquoparcrviuebar, &ramcn 
Torumeisvidcrcrurrcliquillc, fi fubloruroscxcludo 
renr, & fic melioris conditionis cllcnc quam filix , vc 
traduntPau. deCalrroin confiiio79.&Sod. iun.in 
confil. ic»8.numero4i. voium.z. Neceriamobitar, 
qubdcum tradcrurdeexclufionc, non cencac argu- 
mcntum dc fiiiabus ad ncptcs cx filio: quia rcfpondc- 
tur, qubdcxclulioiltaruin fiiiarurnpcricnonopera- 
tur exciufionem iitarum ncprum: ied didta verba , 
finefilijs, intclligunrurin niafculis&hocne fequa- 
cur ablurdum , quod cllct , fi neptcs exduderent (ub- 
ititucum,quem proprix filixanccpofuir. namabiun- 
dum cflct , vc ; 1 1 c ncpCes & remoriores&rbinus dite- 
£tx mdioris cflcnt condicionis ipiafilia proximiore 
& magis dile&a . & iura cx aducrioprocedunt , quan- 
do nepos dlec infticuendiis , vd cxnxrcdandus : nam 
tuncvcrumcicquodexhzredacio facta dc hlio.non 
operarur cxhxredationem ncpris etiam ex ipib filio 
ethxredato.cum cxhxrcdario aominacim ficri dt> 
bcac , quod non proccdic in cafu noftro , cum ncprcs 
pacerearumprxccdercc ccmporc mortis tcltacoris, 
oe quibus non erac facienda mcncio . Ncc ctiam ob- 
itat,dumdtcebacur , ncptcseocumpacrem i cpidcn- 
tarc : quia fi ex ifta repr.rlcnrarione volunr venirccx 
perlbna parris , non pollunr , cum in cis dcficiat qua- 
litasmaiculinitatis, &ideonon tollmirdsfcxusfce- 
mininus, & quin per eas bona cflent traniirura in 
aiienas fatniiias.& liccr patrem reprxicntarenc, ra- 
men nonperhoccollicur.quin fi fiibftitucum exdu» 
dcrcnr, non dlcnt melioris condicionis quam filu ce- 
ftacoris,quoddtomnino abfurdum . 

Ex hac rcfponlione conft.it, conrrariam opinio- 
ncnvclic vcriorcm , icihccc qubd filix fccminx non 
concincnrur fubillis vcrbis, fi fine filijs deceileric: 
&iic qu6d noa cxdudunt fubftirurum.quam opi- 
ntoncm tcnenc Pau. dcCaftroinconfilio79. fccun» 
dumantiquatn improilioncm : & iccundum nouam 
in cpnlilio jS.voluminc primo,& in confilio 409. 
voluminefccundo. Dcc.in conlilio t c.in confi.170. 
$70. 480. 40 (. «Ic 674. Curr.iun.inconlUio 1 1.1 1 1. 
«V 1 laf. in coniilio t40.&in confitio t^i.volu- 
minc (lcundo.Socuiico!ifilioicxto, &dccimoquar- 
lo.volurntnctcrtio. Curc. fcnior in confiiio r 1 . & in 
coulilio7 f.Cror.inconlilioprimo, 1 j.& 104. Alba 
in confilio dcciraonono.Corn. in confilio 146. vo- 
luminc lccumio. Ruin.in confilio 141. & in confi. 
lio 1 $0. volumincfccundo,&inconfilio 1 ^p.volu» 
minctcrtio.Marian.Soci.iuniorinconiiUo 1 rS.vo- 
luminc iccundo.in confiiio7<j. volumincCcruo,& 
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in coofiho 90. volumine primo. Sod. in coniilio 6 ; . 
voluminc ccrtio . Caican.in coniilio 47. Curt.iunior • 
inconlilio 3 j. vbiait hanc cllc communcm opinio- 
ncm, Gozad. in conlilio 89. Bcro. in coniilio 1 f j. 
1 14. 1 1 c. & 1 ttJ.volum.fccundo.&hxc dt magis 
communis opinio, vc aucftanrur Bcro. in diCto con- 
lilio 1 1 t. Soci. lun.tnconliiioprimo, numcro 1 14. 
volum. primo , & in coniiiio 87. volum. tcrtio , & in 
coniilio itf8.volum.fccundo.&Grat.inconiilio r j. 
in confilk) j ±5t in coniilio 64.volumiccundo.Alcx. 
in confilio 4S.voluw.qiiarto.Guido PapcquxlL^S r. * 
Fulgof. in conlilto t£.& <8.& ILoIandus a Vallcin 
conli.8 1. pcr totum, volum.tcttio, vbi oilendkhanc 
dlc magk communctn opinioncrn , cuin qua ego 
concurro . Ec vhra racioncm fupca adduclam in re- 
iponfioneprimifundamcnci^uxcopiniocomproba- 
turhac rationc.J3arbat.in conlilio § 1. numcro 1. 
in ccr confilia Alcxand. volumi ne quacto , didc, qnod 
fi mafailinum condpit fa-mininum rationc dignt- 
«tis , dicirar cxtcnfio : ii tationc affcctioni/ , did tur 
cottieCtura: (i propter idcntitatcm rationis , didcur 
comprehenfio.modblic, (icu vis qubd in cafu no- 
itroappcUacioncfihorum fcminaracionc aiTcclionis 
concincacur,& hoc no potcit ilarc, quia tdlator pra> 
fumitur maiorcm afTctfiionc habuiflcad filias , quini 
ad ncpres , quas fbrftran rcmpore rdtamcnti »or» 
habebacvc pcr Barc.inl.Lucius.fTdc hxrccliniti- 
tuen. igiturcxaAcduonctcfiacorisfihxfccininienoB 
contincncuc.fi vcrb tudicis.qubdcontincntut pro- 
pter idcntitacem rationis, & hoc dl falfura, quia 
tcflator ad paria non tracCbuic mafculos & fcemir 
nas , cum fa-minas particuUritcc inlcicucru , & filios 
hxrcdcs vniucrialcs fccic . ergo cxidcnritatc rationis 
mafcuiinum non concipirfbemininura. 

Hxc concluiio indubitancer procedic , quando 
fubilicucusdldelibcris cdlatoris: quaodo verbfiib- 
ftitucusnondtdelibcris, icd cxcrancus.qui camen 
fitdefamilia & agnacionc cdhttoris: runc an idem 
condudcndum fir, quxrirur. Eromiila dilpurano- 
neconcludcndum cic qubd fic,Sod.in dicntLcum 
auus,columna 5 9. Decin coniilto 170.(68.1 5.480. 
494. & f 1 4. vbi dicit i/Iam cllc communcm opinio- 
ncm . Corn. in confilio 17 5. volumincquarco . loao. 
An ton. Alcxand. i n confilio 6 i . Curt. iunior in con» 
filio vndedmo,& quadragcfirno.CcrpolJa in coo- 
iiliociuili quadragclimonono.Iaf.in confilio 14-?. 
& 1 4 1 . volumine (ecundo . Parif in confilio (exagcfi- 
mofcxto , vohiminc tcrtio . Manan.Sod.iun.in con>> 
filto 1 8 1. & i68.voluminc fccundo. Ruin.inconfi- 
lio 1 10. vohuninc primo. in confilio 9j.pt. 1 10. 
1 17.130. 140. 145. 146. vbidicircomniuncm.vo- 
himineiccundo.&in confilio 148. 149.& t jo.vbt 
dicitcomrauneiii, voluminc(ccundo,inconfiLi 14. 
& 1 tp.voluminc tcrtio,& Docr.dcdl* 1 47. 

Hxc condulio non proccdit,quando tcflatorfi- 
liasproprias aliqua particulari rationc odio habue- 
ric,& propcerca cas cxcluleric a propria fucccilio- 
nc: &tuncquianon crcditur voluillc ncptcm exfi- 
lioexcludere, ncptis fincdubio fiicict dericcrc con- 
dirionem fidcicommiiTi.iradcdarac Sod.indid.il. 1 
cumauus.columnaq'.iinquagcfiinaoclaua, quem ie- 
quicur Gozad.in conlilio 85. 

A a Secundus 
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D.AIexandri 

Secunduscafus eft quando fuit inftitutus extra- 
neus, qui non litdcagnationctcftatoris, inquocalu 
©milfodifputationc.concludas fubftitutum non cflc 
admirtcndum & filias fixminas,&fic ncptcs tcfla- 
tonsfacctc dcficcre conditioncm lubftitutionis .& 
hanc opinioncm tcncnt Bald. in I. cum acutiflimi, 
numcro dccimo. Cdc fiddcommilf Soci.in d.l.cum 
auus, colum. j 9. vcrlic quarrus cafus. Pau. dc Caftro 
in confilio 409. voluminc fccundo.Soctn. fcnior in 
confilio 1 Z7.infinc,volumincfccundo. Ludouic.Bo- 
logn. intcr coniilia Alcxandri, confilio 1 3. pcr ro- 
tum, volumincquarto. Deci. inconfiho 370. Ruin. 
inconiilio 1 lo.numcroquinto, volumincprimo, & 
inconiilio 1 4i.cumduobusicqucn. voluminciccun 
do.Socin.iun.inconfilio 1 j8. numcro47. volumine 
fccundo, &inconfilio 1 j.numcro 1 j.cum lcquen. 
voIuminctcrtio.Cror.inconii.i 7-numcro i6.Sc 3 1. 
&FrancCur.inconlilio 1 i.colum.pcnulr. &hxc cft 
magis communisopinio. 

Qu.xcondufioproceditetiam, quandocft fubfti- 
mtapiacaufa, Socin.ind.l.cum auus,columna 
vcriic.quartus calus.Marian.Sodn.iuniorin conftlio 
1 j8.coluiTi.9.&in coniilio nSS. vbi dicit commu- 
ncm, volumincfccundo, &Ruin.in conlil.14j.coL 
penult-volum.fccando. 

Quarruscalus principaliscft, quando cxtaretfta- 
turum, pcr quod f auorc mafculorum fam 1 nx cxdu- 
dercntur: nam tuncfi illc agnatus, quiab lntcftato 
ncptesillasvigorc ftatuti excluliilct, liibftitutus iir, 
tunc ncptcs fubftirutum non cxcludcrcnt:& illa con- 
dirio, fi finc fili js,fcu libcris dcccilcn t, comprchcndit 
untummafculos&ncn fixminas. ita tcncnt Alcxan. 
in l.Gallus. $. pnmo, numcroduodccimo. ft.dclibcr. 
& pofthum. & in L hxrcdcs mci. $. cum lta , numcro 
dcdmo.rf.ad TrcbcLlal.inl.quifiliabus.numcro tcr- 
tiodccimo. ff.de lega.primo, Alcxand.inconlilio 1 ji 
voluminc quarto , & in conlilio 3 8. volumine (cxro, 
Corn.inconfilioprimo,numcro 18. volumincquar- 
ro, &in confilio z 1. nutncro 1 3. volumincfccundo. 
Gozailin. in confilio Sp.Crot. in conlilio primo, nu« 
mero to.Ruin. inconlilio 1 10. voiuminepnmo, & 
inconliliopj. 100.14}. 144.146.1 ji.& i^i.volu- 
mincfccundo.Soci.inconfilio j 1. numcro 38.V0.U- 
mincquatto. Dcci.inconlilio 14 f. Bcro. m conlilio 
1 1 1. Ccphal. in conii. 45. numcro j>.& in conlil. 46. 
numero 50.Alba1ncond.19. num.ta&loan.Anto. 
Alexand.in conii.6 3 . & harc eft communis & rcccpta 
Scribcntium fcntcntia. 

Qux conclulio ampliarur, vt proccdat ctiam qua- 
doadcllctconfuctudo maiorum, quunca agnatio- 
ncin fuis reftamcnrisfcmpcr malculos vocarc , & fe- 
minas cxdudcrc foliti fuerinr. itanotabiliicr tradit 
Marian.Sodn. iunior in coniilio 168. numcro 40, 
volumincprimo. « 

Circa quarrum quxfitum principale, quod eft, an 
conditio illa, fi lincfilijsdecellcrit, in legitimis tan» 
tum etiam vcrificetur .- Circa tria cft inliftcndum, & 
primo,aninadoptiuis:iecund6,an in filijs fpirituali- 
bus:tcrti6 & vltimo.an in monaftcrijs vcrincctur. 
13 £r dcuenicndo ad primum quxlitum , j conclu- 
dendum cft , illam conditioncm in fili js adoptiuis no 
vcrificari, &pcrconfcqucnsfilium adoptiuuranon 



rentacincjui; 

cxdudcre fubfticutum. quam opinionem tenent Bar. 
numcro 3 .& Ripa, numcro 3 i.inl cx t.u to. j. iiquii 
rogatus. fl.ad Ti cbdlia. Angc. numcro 4. A 1 tvn. nu. 
mcro 6.Ra\n. Pct. & Cyn. in q.4. & laf. in 8. limitat. 
in l.gcncraliter. Ji.cum autcm. C.dc inftitut.& fubfti- 
tut.Pau.deCaftroinl.fi quis, numcr04.fr dchbcr.& 
pofthum. Soci. in d.Lcum auus , mmu ro 6 j . veriicu. 
confirmo.Glof 1. incap. ln prxfcntia, cxtradeproba- 
tio.&ibi Abb.numcro xo.&Dcc.numcro 1 itJ.Gui- 
licLdcficncdic incap.Raimitius, in vci.ablquclibe- 
ris,clprimn,numcro dccimo.dc tcftamcn. BaldJn 
confilio 407>numc. 1 3. voluminc tcrtio. Dcc.incon- 
filio 3 '> 9.11U m. 1 .Corn.in conlil.8 t.voluminc tcrtio. 
Ruin. inconlibo 17 ^.numcro 6. voluminclccundo. 
Calcan.inconiiho ro.numcro 1 i.&Cur.latcincon- 
lilio 1 4t.pcrtotum. 

Hatc concluiio probatur legc , & rationcLcge pet 
tcx.inl.liita.Ji. iscui. riidclcg.i.&inLfideicommif- 
fum.fl.dccondit.& dcmonftrat. 

Rationc probatur, & pnmo. Vcrba naturaliter 
funt intclligcnda.Lfi n.C.dc his, qui vcn. xtat.impetr. 
led filij adoptiui dicuntur duilcs& lic fitftc, non au- 
tcm vcri tilij: crgodicraverba, ii fine filijsdeccilcrir, 
intcLliguntur m filns lcgitirais & naturahbus, 8i 
non in adoptiuis. 

Sccundo-probatucSi filij adopriui comprehendc* 
renturinilhs vcrbis, cllctin potcftate grauati cxfa» 
Cto fuo dcludcrciublbtutum , cum faciic iit alicui ri. 
lios adoptarc fcd hoc dicerc cft abfurdum, cum ada» 
ptatus in fraudcm non poflit confequi bona adoptan 
ns.l.cum ratio. $.cx bonis. (f. de bon. damnat. & cum 
actusclulorius no dcbcat introdud : ergoabfunlum 
cft etiam diccrc filios adoptiuos fubftitutum cxdudc 
rc.& hancrationcm aflcrr Barto.in Lii cognatis. fl.dc 
rcb. dub. Alcxan.inconiilio 1 1. volumincprimo,& 
loan. Andr. in addit. Spcculat. in ritulo dc lucccif ab 
uucfta.ad fin. 

Hinccx antcditfHs rationibus primo infcrrur.q» 
donario non rcuocatur pcr adoptionem filiorum 
quamuis rcuoccturpcr itifceptioncm filiorumlegi- 
timorum &naturalium. l.li vnquam. C. dcrcuocan. 
donat. vt rraduni Alcx.inconli.40. v0l.4Jau.de Caft. 
in Li.inn.C.ii m iraud.patro.&inconf.434.volurn. 
pnmo. Dcci. &laL in d. I.gencralitcr. $.cum autem. 
Dec in conli. 3 66. & in conli. 3 99. Parif in contl7 3 . 
&7X.volum.) Berrran.in conlli 09. volum.5. & Ri- 
paincLl.li vnquam.in M-q. 

Hincen.un mtcrtur, quodadoptiuinonfuccedut 
infcudo.c.).$.adoptinus, lidefcudofucr.controucrf 
intcr do.&agn.i. vaiaL &iimihrct non fticccduntin 
cmphvteuiim fulccptam pro fc&filijs. Spcculat.in 
tit.de loca.fnuncaiiqua, vcrf.tf 8.Hincinfcrruretia, 
quodpnuilcyium lmmumtatn non tranfit ad filios 
adoptiuos, Alex.m l.adopriuum. ff.de in ius vocHinc 
& vltimo infcrtur,quo<l ftatutum cxdudcns filias fij- 
minasftantibusmafculis, intdligiturdcmafcuhslc- 
gitimis &naturabbus, no dc adoptiuis.Io.dc AnaJn 
confi.Z7.quemrcfcrr & fcquiturlaf.m l.quiqucj. 
prxror ai t.fhdc i n ius vocan.Buld.in conlL 1 4-voLj. & 
Corn.in confi.S t. voL 3 . 

Supradi&a principalis coclufio ampliarur, vt pro- 
ccdat ctiam , quando di<3um cilc t,li linc filijs lc^i ti- 

mis 
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mis& nararalibus, vdicgitimis tantum deecilcrir. 
itatraditCurc.indic~tocoiililio 14;. vcrumanimad- 
ucrutur,quiaCurc.indi«o confilioiliud dctcrmi- 
nat> tjuando cx vcrbis prxcedcnnbus & fubfcqucn- 
tibus & cx coniccTmris apparec, cdtarorcm 111 vcr- 
bisillis, vcl lcgicimis tancum , fenlille de filijs legi- 
timis&narurahbus: ahas cgonullo pacto cum hac 
ampliatione concurrcrcm , cum cx verbis concra- 
numapcrriiiimc chciatur. 

14 Dcclararur anredicu conclulio ditpliciter , t& 
primb.vtnon procedacquando lplcccflacor adoptai- 
let iibi in ncpotcm , tanquam cx fiho , & grauallct fi- 
h'um,lidccedcrec linehScris : nam tunc ralisadopci- 
uus exdudcret fubftitutum, Bar.111 Lli cognaris,& ibi 
Soci.ft.dcrcb.dub. 

I f Sccundo dcclaratur non proccdcrc, tquando gra- 
uatus non pollec habcre alios filtosqrumadcptiuos: 
vt puta ii ellct clcricus, vcl fpado , Dcc. in cap.in prx- 
feutia,numcro 1 10.de probat.&Ripaiiidlcxfatio. 
fj.num. ) t.rTadTrcbcL 

16 Intcompcndiofafub(Htufione,cum in eafidci- 
commiflariacontineatur, fubintelhgitur illa condi- 
tio,ti linc liberis dcccflerit : Dubitatur modb, an hxc 
conditio fubiorclligarar infiiijs adoptiuisgrauacis, 
& lic an quiido fi ii j adopciut fucrun c 1 n 1 1 i m ti, & poft- 
tnodum quanriocunque decellcrinr, cis Titius ftiit 
lubftirucus, intelhgatur illa condicio, fifine hbcris 
dcceflerinr ? In liac quxlbone dux func principa- 
les Dodtorum opiniones: Quarum prima elt , quod 
illaconditiofubinteiiigarar, ccquodhberi adoptiui 
fihj tubfticucuin exdadanr. quamopinioncm tencnt 
Cyn. RaphaeLFulgoi". Angc. & laf. in Lgcncralircr . $. 
cumaurem . C. dc inltiou. & lubfticuc. RaphadG*« 
man. in Lcum auus . ff. dc conditio. & demonftrario. 
& Barbac. in Lcum acucillimi. C.dc fidcicomiuill." 
cjui mouencur. :rr: i l V9l¥^Q 

Prirao pcr rcxtum in di&o jLcum autcra . vbi li pa- 
terinftiruic filium lucuralem tancum, hbcn vcn <Sc 
le^icimi polcca ab co procrc.ui faciunt dcriccrc ri- 
dcicoromilfum: cxgo idcm diccnduin cft.quando 
patcr ftbum adopriuum mltiruic. naniiiait natura- 
Icsconcra ccftamencumiion iucccduncLprimi . rf.dc 
bonorum poftclfio. contta cabul. sta ncc adopriui. 
Lcuminadoptiuis.Gdcadoprio. Itcmiicut natuta-- 
lis non fadtdcficcrccondirtoncm fidekommifii. di- 
cco $. cum aucem , ita ncc adoptiui .di Cttl.fi itaquis . 
$:iscui. tT.dc lcgaciccundo . Iccm fiait naturalcra fi. 
liumprxraht iubftituto,icactiamcius fiiios prxcu- 
liilecenfetur. dicra$.cum autcm. ficetiam patcrfi- 
Iiumadaptiuumprjstulitfubftituto, ergo eadcmra- 
rionc eius filios voluiftc prxfcrre iudicandum elt . 

Huic cexcui iu inducro rcfpondetur, quod loqtii- 
turinfiho nararah, & noa pocdicxtcndt adriliuiii 
adoptiuum. & ratio diueriicatis cft, quia,dictt iu- 
ra , idliccc Lcum auus. 1. cum acutiflimi . Sc f.cum au- 
rcm , in coniuncrione naturali ptopter naturalem 
picuccm vidcntur fundari,quxrauo vti miliutin 
hhonaturah, nonitamihtat infilio adoptiuo. Nec 
obftatquod vci prichlcxic filiuraadopciuttm &prx- 
tulit fubftituco , iu filios adoptiui prxddexillc & 
prxtimllcfubibcurocenlcridumcft, quia harc rano 



habctuntumlocumcvprorcdit, qnando fumusfcu 
loquimuriupropna fucccllione , qux fundaracftin 
naturah coniuncbonc: namtunc cum non licveri- 
fimilc ccftatorcm vcllc ahenas fucccllioncs proprijs 
antcponcrc , fili j inllituti grauari fubftiratum cxclu- 
dunc, & non habct locum inaliena lucccflionc&lic 
inextranco, quinon cftdc famiha rcftntoris, &cft 
alicnx iucccftionis: fcd filius adoptiqiis non rranlit 
in familiam patris adoptanris . dicu l.cnra in adopti* 
uis. immoohmciusfilijnon rranfibant infamiliam 
& poteftacem pacris adoptancis.Larrogatio. «. pn- 
mo. fl~.dc adoptio.&lictam patcr, quam fihusado- 
ptaci, func diucrlic ramUis a famiha rcftacoris : & 
idcoiuncalienxfucceiTionis: & proptcrca fili; ado- l 
pcati non dicuntur dc fdcccflionc tcftatoris . ergo 
quodddpofitumeftindiclisiunbus, non potcft cx- 
tcndi ad filios adoptiuos grauaros . & hoc ram ex 
diuerfiutc rationk, quamquia non cit noftrumlc 
gem cxtcndcrcin nutcria cxorbiunn. L fi vcro.$. 
de viro . ff. foluto rxutrimonio . prout cft mareria d 1 - 
ctorum iiiniim . 

Secundo & vltimo moucntur per textum inLi! 
tc parcns . C. dc iuis & lcgic. hxred. Iftc cextus nihil 
faat: quiahccc ibi probctur auod ab intcftatn fuo 
ccdant fihj adoptiui,vti filij lcgitimi 6c naruralcs, 
non tamcn per hoc poteft fieri illario, quod deci- - 
furo in filijs lcgicirois & nacuralibus , iic ctiam cxtcn- 
dcndum ad filios adopciuos, cum non fic in omnibus 
&pcr omniafacu adxquacio,vr conftatind.Lcum 
in adoptiuis,& eft res rriciifima . 

Secunda eit opinio fupcriori contrarja , tcilicet 
qubdilla conditio , ii fine hbcrisdeccflcrir, non ha- 
bcat locum in filio adoptato grauaro : quatn opinio- 
ncm tcnent Pet.Rayncr.Albcr. & Dctin dicfo $.cum 
autcm. Alcxand. in Lcx faCto.$.iiquis rogatus, co- 
lumna fcxca . & ibi Claud. coiumna pri ma . ff ad Trc- 
bcil. & Soci. in dicta i.cam auus. numcro 56. vbi ait 
hanc efle communem opinionem. Qux concluiio 
probatur rain per rdponfionem fupra factam pri- 
mo fundamento, quam pcr ccx in dicra Lcum in ado- 
pciuis.vbi probacur qubdfihj adopuui non dicun- 
tucpropricfihj r & quicquid babcat a patrc,dicun- 
tur habcrc cxracraiiberalKarc.&hinc eft qubd ibi 
Angclus dcccrunnac,qubd ftancc Ifaruto qubd fihj 
de iiarrcdirate patcrna gabdlam non loluant, non 
cxtcndicur ad fiiios adopciuos , cum gabdlam fol- 
uerc tcneant4ir<- otj |nw mMVMi «aoB i' • .. ' • 

17 Harc condufio ncm proccdic primb , fquando 
aiccndcnsadoptar ddccndenccs in fihos, nam cunc 
dicu conduio.fi linc liberis, intdhgirar in iftisfi- 
hjsadoputis : CUmquia eodem rhotio func filij ado- 
pcantis, vcliabcturin dicul.cnm in adoptiuis.tum 
ctiam quia , cum in ds concurrat cauiii acdtlcntahs 
& nararahs, naturalis hoc operatur, cum lint ddccn- 
denrcs.Lfilio quem parcr , cum ibt noucis. ft.de hbcr. 
& pofthum. ita nocabilicer dccurat Sod. in cLLaim 
auus,iubnumero (6. 

iS Sccund6&vldmbdcdantcur,tnon proccdcrein 
fihjs arrogatis, cum in ds grauatis dicTta condicio fub> 
intclligacur, Sod.in dlcum auus.& ratio eft, quia ar- 
rogacus & fili/ cralconcin familiaarrogancis.Li. in h. 
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& l.arrogatio.ffdcadoptic.&probarur inLficogna- 
tis. tf.de rcb.dtib.cumlic inducendo ibt, fccundum 
Bartoli inrcllcctum, lcgatum fadum cognatis de- 
bcrur cognatis poftca fadis pcr arrogationcm , 
qnando fucrit facto tcflatoris . fectts fi faCro tcrtij» 
in quocafu habetlocumdifpofitiodicte Lfidcicom- 
miflitm. ft. dcconditio. &dcmonftratio.&l. ti ita. $. 
is, cui. fi\de lega.i. modo fic.Sicut vti filij cojmari vc- 
niunt ad fidetcommillum , ergo multo fortiuscius 
filij cxcludcrc dcbcnt fubftitutum fideicommtlla- 
rium, & cius filij includi dcbcntin difpolitionc, pcr 
quam oidinaturvrinfilijsgrauarjsconditio, fi fincli 
bcns dccctlcrir.fubinteHigatur. 
19 An in fihjs ipiritualibus dicfaconditio, fi finc libc 
ris deccflcnr, vcrificctur ? cx mctuc D>d.concludas, 
quod non : quara opinioncm tcncntBald. m atithen. 
nili.numcro 1 p.Gad Trebcllia. Rtpa m Lcxfadbo. $. 
primo.numcro 4 ; . <T.ad Trcbcll. Guil icl. dc Bencdic. 
incap.Rainutius, nuincro 199. & loi.detcftamcn. 
Curt.(cnior in tracta.dc tcfti.concL } o. in fi.TiraqucL 
in L(i vnquam, numcro 16. C. dc rcuocan. donar. lo. 
Campcg.in ttacta.ftat.quxft.40. numcro 174.&DC- 
ci. inconfil. i 99. numc. 1. &eftcommunis opinio. 
quxcondufio probaturin I. fin.C. dchis, qui vcn. 
xtaumpct . 

10 Monaftcrium, t*n prxdidam condifionem filio- 
rum faciat deficcrc» cx mentc Dociorum plurcs func 
conlidcrandi cafos. 

Primus eft, qnando onerarus fuit iulliis reftiruere 
fubconditionc, (ifincltbcris dcccllcrit, limphcitcr. 
&in hoccaluomilLi drijxitationcconcludas , mona- 
ftcrium fubftitutum cxdudcrc , & facic dictam con- 
ditionem filioriimdcficcrcqttamopinioiicm tcnenC 
communiter Do&orcs in authen. ni(i rogati.C. ad 
Trcbcllia.&inL(iiitAquis.$.is, cuiintcmpus. ffdele- 
^a.(ecundo.Barto jnauchcn. lngrcfii, numcro j i.C. 
dc (acroianc.ecclr.Spccular.io titu.dcft.rtu monach. 
numcro 1 i.&io.RipaindJ.exfa&r>. $. primo, nu- 
mcro ; <>'. tf.ad.TrcbcUia.Tira<n)eLin Lli vnquam, iq 
vcrbo.hbcrtis, numcrojt.CJcrcuocan.donat. IaC 
inLpadtum .nnmcro tertio. f£ depact glof in finc, 
Innocenan fine, Abb.numcro ttJ.Felyn. numcro tp. 
Dcctus numcro r 90. & oranes alij indiftcrenrct in 
cap.in prxfcnria.deprohar.Bairo. inconfilioprimo, 
pertotum, volumincprimo, Alcxaud inconfd. 1 1 1. 
volumine iccundo.Corn.in confibo 88iCaprain con 
filio 147. in finc, Socin. in confilio 8 i.numero 14, 
volumine tertio. Caider. in confibo 4^ . in titu. dc te- 
ftamcn.FcIyn.in confilio 8.namero lecundo. Porr. 
lnconftlio it.nnmero j t.&GuidoPapxdccrf 477. 
mimero quinto. Hxcconclttfio probatur primopcr 
tcx. in $. fcd & hoc in prafcnti , in Authcn.de fancrif! 
cpilco. fccundo pcrtcx.in authcn.nili rogati. C. ad 
TrcbcUia. tertio & vltimb pcr tex. in cap. in prxfcn- 
tia, cxtradeprobatJO.&quamuis ibi dictum fuillcr, 
fine hxrcdibus, tamen in fideicommiflis exponitur, 
ideft filijs,vt probatur in d.l.cx faCfo. $.fin. ff.ad Trc- 
bell.& per hxc iura probatur.quod monaftcrium 
habcturlocofiltj. quamopinioncm tencnt Spccular. 
in tirulodclocato.$. nuncaliqua,verficu.i4i.Bald. 
tc Aluarotus in cap. primo , dc m 1 1 1 : c vailaL qui arma 
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bellica depo. Abb. numero r 1. Fclyn. nomero ; £.& 
Deci. numcro 58. in didrocap. in prxfcntia. BalcLin 
cap. cum in magiftrum , declectionc. in cap. pcnuic 
dc prxfcriprio. & in confilio 2 f j. cafus talis, volu- 
minc tenio,&in conlilio 41«$. fiipcr puncfo, volum. 
quarco, Anchar.in confi. 1 6 r.& in conli.41 o.& Dcd. 
mconfi. 1 19. &mcon(i.4i(J. 
z 1 Hxc conclufio proceditcriam, fquandograuatus 
ingrcditur rcligionem fccularcin, vt quia clcricus 
cfhcererur, nam tuncctiam fidckommiilum dcficin 
nam illa condirio , fi deccfteric finefilijs, ficucdcfiat 
vd rcijcttur , quando t^rauarus ingrcdirur rcligio» 
ncm , ita cciam dcficic , vel rcijcitur, (i cfhcitur clcri- 
cus f^cularis . ica tcncnt glof Imota, Innoccnt. Bald. 
Fclyn.& Dcci.in di(ftocap.in prxfcncix glofPcr.Cvn. 
Bald.Barto.& Angc. in authcn. nifi rogatL C.ad Tre. 
bcUia.Barto.& Angc. in Lhxredibus. vfi n.\. fEad Trc- 
bcll. Bald. in l.gcncralitcr. C. deinftirut. & fubftitut. 
fubcondit.fa<5t.Imola in l.fi quis poltluimos,in prin- 
cipio.ff. delibcr.&pofthutn. SpcctilatJn tirulodcfhu 
tu monach. numcro vigcfimo , & Ruin. in confUio 
1 f t.pcrtorum, volumincterrio, & naxfecundtun 
Dcccftmagiscommunisopinio. qux conclufio pro 
barur per tcx. in $. fcd & hoc prxfenti , in Authcn.dc 
fan^tif.cpifco. induccndo diclum tcxtum in vcrbis 
illis,fimanaftcriaingrediantur, aut clerici fiant.& 
ibi,clcrici aut diaconiflx.&fi dixeris, iecundum gloC 
ibi,& Abb.indictocap.in prxfcntia, qui contrariam 
opinionemfubftinucrunt, quodillc tcxtus priu:,lo- 
quarur dc monachis conuerfis, qui non funr clerid» 
&dcindcdemonacmsclcricis,alias fuperfiua cflcnt 
iilaverba,vtpcrmancanc pcrpctuoin ccclcfia.&ifts 
intcllccfois probari vidctur in eo tcxtu diirn di.it, 
qttod clerici cccicliarum hoc folatio fruanair, fita 
his , fctiicet eccletijs, vfque ad vitxm fiia por lc-ucrai: 
rint. cxquoverbo ,in his, inntii vidctur quodloqua* 
rurdc dericis , qut in cccldijs , vdin monaiicri^iVi- 
uunr&habitant. Rdpondctur, quod immo tcxtus 
tftc propric loquitur in dcrids fecularibus, quod 
probacurdupliciccr. & primo ibi, li monaftcria in- 
grediancur , aucdcrici fiant . & ibi , clcrid aut:riiaco« 
niflx. Modofic. Alrcrnatiua&copulaiolctponiiQ- 
tcrdiueria, vt notarur in mbr.de iur.& ficti igno» 
rant. ergo qttando in eo textu dicitur, aut dcrici fiat, 
intelligirur cftc diucrfiimab ijs,qui monafleria in- 
grediunrur,&idcointdligidebet dedericisi^cula- 
ribus, qui in clcricatu extra raonafterium perfcuc- 
ranr. quod c6firmatur,quia qri fir mcnriodc rcligio- 
fis & clericis , dicta verba prxdicto modo tanquani 
diueriacapiuntur, vr notatur in cap.adhoc, dc ulhc 
iudic.in cap. (ecundo , dc teftibus, tn 6. & in cap. tua 
nos,deinreiuran.&ad rem mclius probarurinL Deo 
nobis.C.deepifco. &deric.& primo ibi, fc monafte- 
rio , vel clero iodarc& rurfus ibi.qui in monafterio, 
vcl clcricacu pcrfcucrauerint.& vcrba iUa,fi manaftc- 
ria ingrediantur, in fui gcneralitatccomprchendunt 
monachos connerfos, & etiam monadtos dericos . 
Ncc potcft dici quod comprchcndant canram moru 
chos couerfos.& ratio eft quia genus no verificarnr m 
vna fpecie, Bar.in l.fi c6ftante.$.quories. ff folu. matr. 
& qn vcrificai & fubicquitur fpccies alia.qux (nb Ulo 

couunccur: 
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continctur: mnc diciruriila fpcrificatio fubfcqucns 
f.itta ex abundanti , & gratia roliendar dnbiucio 
nis, iuxta nouta pcr Barr.in Lquxficum. $. fi quis 
fundum.fT.de fundo inlfrucro.modo (ic, Si dicta 
vcrba, (imonaltcria inerediantur.fignificarcntun- 
lum monachos conucrfos, & vcrba llla, aut cleri- 
ci Hant , fignificarent monachos clcricos , & in (a- 
cris ordinibusconffirutos, vriqucdicla ipccificacio 
eflet fidtaexabundanti caufatollcndx duDiutionis . 
fed hoc diccrc ert ineptillimum.quialididu vcrba 
loquebantur in monacho conucrfb, mulro magis lo- 
cum habcbant in monacho clorico, inquo militac 
maior ratio: immolidlafpecificario dlcr fada cau- 
u tollendx dubiurionis,eflct facta in monarius con- 
ucrlis , & non in clericis , tum quia in conucriis non 
milirarereadera ratio, tum quiaappcllanoncmona- 
chi, ptopric non vcnit conucrfus. Abb. in c. non du- 
bium , dc fenten.excommun. & hinccff quod m ma- 
teria odiou appellatione monachorum, non vcniunc 
conucrli.c.ffarutum, dccIccLin 6.&qubd loquatut 
deijs,qui fcruiunr altariin ccclclijs (ccularibus cx- 
cramonatlcritim.probatur in vcrbis iilis, autdcnci, 
aurDiaconiilx, auc afcetrix fiant. Diaconillacnim 
noninmonaftcrio.lcdinecdclia fcruicbat alcariin 
cooffirio.in quo fcruiunt hodic Diaconi, vt nouc 
glof. in $. quanta igicur , tn vcrbo , diaconiflx , Auch. 
quomodo oport. epifc& clcric & colligitur apcrti 
in $. presbvccris autem , verfic (i vcro hxc non oblcr- 
uenc, dcfanCnlKcpifc 

Sccundo, quod verein cierids fccularibus loqua- 
tur.probatur hacaliaconfiderarionc. In co tcxtu con 
fticuicurdiffcrcnria intcr pcrfonas, quxin monaftc- 
rium vcl afccccrium ingrcdiuntur , & intcr dcncos, 
cvdiaconillas: namquando quis inqrcdiwr mona- 
ftcrium, (i dcindenon pcrlcucrct lcd cxcac, bona do- 
nau , vci relicfa fub conditionc , dc qua in co tcxtu , 
remancncapud monallcnumcum rcliqua cius fub- 
ftanria.& lic fublfitutus illocaiu in omncm cucncum 
remanerexclufus, hocelt iiuecxcar, (Tucpcrieucrcc. 
cVhocprobacurin vcrbisiliis, in perfoniscnim,&c 
Sed clcrici auc diaconilfxco folacio, vcea conditio 
inualida & pro non (cripta (it, frui dcbenc, (i in ecdc- 
iijsvlqiicad vium pcrfcucraucrinc, &resfibi dona- 
tasliibtali condiritihc vcl rclicTas ad pia opera, vel 
cxpcndanr vcl rciinquant: li vcro clerici non perfe- 
ucrancrinc in his, codirio habccur pro dcfet>a,etiam 
li in pios vfus rclicfa fuillent conucrfa, quia hoc vlri- 
mumnoti fufTicir, vr hibeatur pro implcta , fed rc- 
quirirur eriam aliud, fcilicct pcrfeucrantia,& pcr 
confequensillccuidicubon.1 (itnt rciicu, fitjraua- 
cus decefleric linc hlijs non rcmancc exdufus, fcd per 
morremgrauaridirituc vocarus , vc probatur inillis 
verbis, Hocautcm folatio,&c ergocum inter dicias 
pcrfbnas difTerencia conflituarur , non eft dtibitnn 
quod ccxcus iftcloquitur in dcrids fcculanbus, ncc 
non in monachisumderiris,quamconucrfis. 

Nec obffar conlidcratiofupra fa<£ta dc vcrbo,in 
his,quiavclloquirur in clcricis fccularibus quior- 
dinabamurad lcruirium certx ecdcfia-, &abcaca- 
piebanc alimcnu,& ab ca non poterant difccdcre 
ctiamrranfeundo adaliam ecclefum.Lnon plurcs, 
& ibi cnam Barc. C dcuccoianc ecclcL & in $.iliud , 
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in Auth.vtfitdetermi.ntT.clcric.qtiod hodic non fer-> 
uacur j (ccundum glollam in dicio (.illud . vcl loqui- 
curinclcrico beneflciaco ab ccclclia & in ccclclia, 
quidicitut dcricusillius ccclefix, lccundum SpccuL 
in rir.de aduocar. f.primo , vcriic. tbi aduocacurcon- 
tra ccdeliam . : 
Exanrcdicfisinferrur.quod diclus textusptoce- 
dit pnmoquanciobona rciritucioni fubiccu dicarcr 
eccicfix, cuius clericuscflcr,&fi vfqucad vitam in 
ea pcrfcucrarct : lccus , (i dicu bona non dicarct , feu 
ri dicarcc pcrpccuo ecdriiz non (cruirct.nam tunc 
fubltiturus non cxduditur, vt Doccores communiter 
tradunt in d. cin prxfcnria . 

Sccundo&vlcimo iufcrcur, qu6d dictusf. fed& 
hocprxfcnri.locumhabet in clcrico in (acris ordi- 
ntbus conlbtuto , fccus in derico in minotibus ordi- 
nibus conltiruro , vr rradunt Pctr.& Cyn. in dicu au- 
then. niii rogari.quodconfirmatur,quiaetiam non 
habercc locum in monacho, qui intra anntim pto* 
bationis in monaJlcrio dcccdcrct. quod probacur , 
quia tcxcusloquicurdeingrediccibus monaftcnum , 
& monaftc-rium didtur ingrcilus pofl profcflioncm, 
&non prius , fccundum Bartun Lcum auus.rf.de con- 
dic& dcmonftrat. 

Supradida prinripalis condufio dcdararar plu- 
ribus modis.&omiliisnonnullis, dcquibtispcrDo- 
doicsind.c.m pralcntia, ind.autli.nili rogaci, &in 
auch.ingrefli. Cde facro(an.ccdcL conccncus cro hic 
trcs rantum dcclararioncs rcfcrre. 
ai Primo igitur declantur non procciIcre,fquan- 
do cllct fubfhcucaaliapiacaufa, nam cuncpcringrcf- 
(um in monaftcnum non cxcludcrccur pia caufa iub- 
fticutafub caconditionc, fihhusinflicucus finchbe- 
ris dcccdercc , gloL in di&o $.( cd & hoc in prxfcnti , 
indictaauthcn. niii,&indic"to cap. in prxfcntia, & 
ibilnnoccnc. Abb.fchn.&Pcc.Corn.incon(ilio 1 8. 
voluminc quarco,& in confilio 1 j r». voluminc ccr- 
cio, & Ccphal.in coniilio7. volumincprimo. Hax 
dcdaratio probararcxprefscin dido$. fcd& hocin 
ptxfenct, infine.&fidixeris, quodiftctcxrasporius 
contrarium probarc vidccur, ex eo quia in princi- 
piotradirurrcgulageneralis.quod condicio libcro- 
ramhabcrarpro nonlcripta, &pro inualida habc 
tur, quando grauatus ingredirur monallerium. ab 
hacregula in nnciilius textus excipiuntur duo cafus , 
fciliccc quando cfl factum rclidum in rcdcmptio- 
ncm capnuorum, auc in alimerrta cgentium perfo- 
narum. modolic. Exccptio firmat rcgulam incali- 
bus non cxccptuatis . l.nam quod liquidc. §. finali. 
fT. dcpcnu lcgau. fcd a rcgirla ccncrali iUius textus 
cxcipiunrar llii duo rancum caius, crgo in alijsnon 
cxccptuacisiiandum reguLrncncrali , & non fallcn- 
ris . Refpondetur haic confiderarioni : nam quocl 
cxccpcio firniet rcgulam in caiibus non exceptuacis, 
non procedic in caiibus limihbus exccptis: nam runc 
liccr alibi non reperiantur ipcriricc cxccpti a iu- 
re, non tainen exccpcio firmat rcgulam in caiibus 
Jitnilibus non cxccptuatis. ccxcuscfcnocabilisinca|'. 
cum dilecu, & ibi Ahb. cxrra dcconfirnvatione vii- 
li vclinutili. Icem non ptwccdic, quando conlficu- 
rio loquicuc tnnuceria iuris communis.&ahquos 
caius excipit, non pcr hoc firmat regutam in non 
A a j numeratis 
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numeratis conrra ius communeantiquum, immo in 
flfcfillllfc hon cxccptis fupplcturaiurccommuni,Abb. 
inc.intcraha, num.i 5. extradeimmun.ccclc. fcd in 
cafu noflro omnc rchdum ad pias caulas,(imilc cft j1 
lisduobuscafibus cxccptuatis . Itcm rcgulaillagenc- 
ralis cft incroduda dc iurc fpecialiiauorc monaftcn j 
fcu rcligionis: ius autem Iimitans in illis duobus cali- 
busiusfpccialcrcducit cafumdidx limitationis ad 
iuscommuncantiquum .crgo noncft vcrum quod 
incatibusnon cxccptuatis fimihbus, cVficin omni- 
bus ad pias cau fas relidis firmctur rcgula illa gcncra 
lis,immointcrprctationcm rccipiuntaiurecommu 
ni.&cumdidacxccptioexorbiransab illa reguladi- 
di tcxtus reducar rcm ad ius comune, cft potius am- 

}>lianda,quam rdhingenila.gl.cum qua Dodorcs cra 
cunt.in c.Uaiu tum.ci j.de prcbcn Jib.d.& dcbct ccn- 
fcrididalimitatio poriusdciurccomuni, quamde 
iurc fpeciali, & idco vti dida limitatio introducta eft 
fauorcpix catifx &animx, cxtcndcnda cft ad omncs 
piascaufas fauore ipfarum, &animarum. » 
l } Sccundo dcdararur non proccdcrc, fquando gra- 
uatusingreditur monafterium incapax, qualis eft 
rcligio mcndicantium , nam runc admittitur fubfti- 
tutm.Bald.in d.c.in prxfentia, num. t j. Ang.in con- 
fil.So.i:um.l.Alcx.inconf 1 j.voL t.Gracin confi.CS. 
num. 1 c.vol.j.Parif.in confi.66.num. t o.vol.t.Dcc.in 
conii.i j^.col.fi.&Pcdem.Dccif. 1 i6.num.i6.vbiaf- 
fcninr.hanc cllc communcm opinionem. 
X4 Tcrtio&vltimodcdaraturno proccdcrc, fquan. 
docilctlubllitucus ahusfilius tcftarorts , & lic frater 
ipfiusgrauati.liald. in authcn.ni/ijiubnum.?. C. ad 
Trcbell.Soci.in d.l.cura auus,num.4i.fT.dccondtc.& 
demonft. Barr.in auth.ingrc-ni, num.tr. C.dclacro- 
fan.ccclc.Ripa in l.cx fado.$. j. nuin.4 1 . ffad Trcbcl. 
Alcia.in l.Gallus.$. &quid li tantum, num.7.ffdc hb. 
& pofth.TiraqucLin l.ii vnquam.num.j) 1 .C.dc reuo- 
can.donat. Bald-in conft. 1 j>6. voLj.Fplg. in cond. : . 
numc. ct.Grac. inconiil.t 1 i.num.c- .-. vol.i.Beru.in 
conli.t 1 4.M111M i.vol.i.Bocr.dccif. j c 4. num. 6.& 
Pcdc m.Dcci l. t 2 6.nu m. 1 4. & hxc cft co mm u n is o pi 
nio.& cgo puto veriorcm, quicquid dicat Dcc.in con 
lil.4i6.& Pct.de Anch. inconli.46. pcr totum. & dc 
rationchuiusoiduliorus vidcrcpotcrisfupra,inc.7. 
in rniioncprimt fundamcnti quartar deciarationis, 
25 Sccunduscafuscft, f quando oneratus fuiciulliis 
reftitucrc lub hacconditionc, fi dcccdcrct finc libc- 
ris legitimis & naturalibus &ex eiuscorpore natis.& 
in hoccafudux luntprmcipalcs Dodorum opinio- 
nes:Quarum prima eft,vt monaltenum.lubfticutuin 
cxdudat. quam opmionem tencnt Dynus, Ricardus 
Malumbrx, Barr.&Fulg.inL fiitaquis.$.iscui. ffde 
lcg. l.Rayncri.Cynus, Albcr.Ang.Bart. & Pau.de Ci- 
ftro ln d.au th.nili rogari. Pau.de Caftro in l. Dco no- 
bis,num.4.C.dc cpi(co.& clcric Ripa in Lfi vnquam, 
num.9 i.Cdc rcuocan. donac&in d.Lcx fado.$.j.nu 
me.3 j>.in fi.BaLnum.53. Anc.de Butr.& Abb. num.48. 
Felyn. num. )6.&Dcci. ntimc. j 8. in d.c.in prxfenria. 
Bart.in confi.i 04. num.i.hb.i. Alcx.in conii.i.nu. c. 
iundo num. 1 8.voLj.& in conf 1 1 1 .volum.i. Dcc.in 
conli.4i6.&incon(i.i t9.Calcan.incun(.io.nu.i }. 
& in confi.69.num. c. Aymon Crauetta in conf. 1 5 1. 
num.j.Rolandusa Vallcinconii.j t.num. 1 i.Ang.in 
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confi.8. Vincen.de Hcrculanisin d.l.cx faclo.$ .fi quii 
r ogat .& Bar bat. i n co n li. i <>.& hec cft com m u nis opi- 
nio,fccundum Ripam, Aymoncm Crauetram,&Cal 
caneum . qux conclulio omiflis leuibus argumentis t 
quibus faciliter refp6dctur,probacurratione&lcge. 

Rationeprobatur.Expreflio corum, quas tacite 
infunc, nihiloperaridcbct.l. j.fi.dclcg.j.&Lnonre- 
dc. C. de fidciulf fcd in fubHirutionc fada fubcon- 
dicionc, (i finc libcris dcccllcrit, tacitc infunt illa vcr- 
ba fcilicet, lcgitimis & naturalibus , vr dcmonftrabi- 
tur.crgodidorum vcrborum exprcfllo nihil opcra- 
tur. &ideo(icutquando radaeftfubftirurio atcfta- 
torc lixredi fuo pcr h.vc vcrba, (i dcccllcric (ine rilijs, 
cxduditurfubftitutus.li hxrcs ingrcdiacur moculte- 
ritim , vt mc. in prxentia » deproba. iundaL exfa- 
do,$.fin.cum ibi notatis.rt.ad Trebd.iraeciametclu- 
di dcbet , quando fubfiirurio fada eft pcr ea vcrba, fi 
dcccllerir lincfilijs lcgitimis & naruralibus , &cxfuo 
corporc dcfccdentibus , ii hercs raonaftcrium ingrc 
diatur.Minorprobatur.lftavcrba.lidecdlcritfinefi- 
Iijs,a6intclliguntuidclcgitimi5 tatum.lcdctiamde 
naturalibus, prout cxprriscprobaturinLfideicomiA 
fum ff.de cond.& demon.in l.fi iraquis.$.j.ff.dclcg.j. 
in I. li vir, & m l.cu vi r. ff dc cond.& dcmon.ltem non 
intclligiiturdenaturahbus tantum,quiafilijnamra- 
lcs tantum non faciunt dcficcrcdidam conditionem 
fubftitutionis, laltem qtiando tefiator vd hxres fuil- 
fct perfona honcftx vitx. l.cx fado. $. (i quis rogattis. 
fF.ad Trcb.cum ibi notatis,& maxime pcr Bar.in l.pe- 
neralitcr.$cumautem. C.deinftit.&lubftit.fubcon- 
dir.fad cx iltis apparet,qu6d fnb illa conditione.fi ii- 
nclibcris-lcccllcnc.illa vcrba, lcgitimis &nacaraU> 
bus,tadtcinfunt. 

Huicrationi rcfpondctur ncgando quod cxprcf- 
fio huius conditionis , (i deccllcric linc filtjs lcgitimis 
&natiiralibiis,(it fada,prouttacitcineft, cummona 
ftcrium.quodloco fili) ciuilis iubcrur, fubftiturum 
cxcliul.it , qtiandooncratus fuic fubcaconditionc, fi 
finc filijs dcccllcrit. tl.c in prxientia. Itcm quandoq; 
fifius non lcgirimus facit dcficcrc conditioncm, vc 
habcturinLcx fado. $. li quisrogatus.ff. adTrebcll. 
quod fecuseftin haccondicionc, fideccHcrit lincfi- 
lijs lcgitimis & naturahbus . & proprcrca hxccondi- 
tio no cft cxprclla, prouc incrac. & hinccft quodglof 
fa & omncs in Lgenerjliter.$.j.C.dc inftittu. &fublh. 
dicunr, quod h^c adicdio multum operatur ad rcftri 
dioncm comhcionis. 

Lcge probatur pcr tcx.in $.icd&hocprx(cnti.Au- 
then.de iandiL eptfco. Fluic textui rdponderur non> 
nullis modis pcr Dodores. veriim vc cognofcamtis 
virtutem dicri cextus, videndumcft.quxfitrario ih 
liusdccilionis, cx quainlpcdione apparebit refolu* 
tio&vcrirashuiusconclufionis. Qmdamigtrurdiie 
runt ratio.ncm eflc, quia monaftcrium habcturloco 
fihj.d.cin prx(cnria.Hec rario rcprobatur,quiafimo 
naftcrium loco fili j habcrcmr, conditio illa, fi finc li- 
bcrisdcccllerir.dicerctur dcfeda, non autem pto no 
fcripta . icd hoc d iccrc cft contra illum textum , cum 
illacondirio inualida & pro non fcripta habcatur:cr- 
go eft criam conrra dlum tcxrum diccrcquodibi mo 
nafteritim ioco fihj habeatur.qiiauatioconfirmatur, 
quu ibi lubetur quod monaftcrium non excludit 

aliam 
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aliam piam caufam fubftiruram , quam tamcn cxch:- 
dcrcr, ii monaftcrium habcrctur loco filij , quia con- 
ditio diccretur dcfe&a . &hinccftqu6d noneft vc- 
rum quod monafteriumloco filij habcarur, Barto.in 
dauth.nili rogati.vbi dicit in mundo non cffc lcgem, 
quxvdit monaftcruim haberiloco filij.BaId.inl.fi- 
lium.ff.dc his, qaifuntfui, vcl altcni iur.vbi iftud 
allcrentes faruos appellat.Saly. in auth. fi qua mulicr. 
Cdc facrofan.ccclc.dicir, qtiod hxc rncpria procdlit 
acommnni crrorc Bart. m l.fiitaquis.$.fin. ffdeleg. 
xAo. And.in cdtle&o,dc prabcn. Anto.in d.c.in prat- 
fcntia.Ang.in cof 8o.Bar.in conf j.Parmenfis. Calca. 
inconfi.7.1 r.&68.&Barbat.inconfi.i t.volum.|.& 
quod itacommuniter teneant Dodores, traditTira- 
quel.in Lti vnquam.tn verbo, lulceperir libcros.num. 
47C.dc rcuncan.donar. 

Qnidam vcr6,(omiHisalijsrationibt«,quibusre- 
fpondet Ripa in d.l.cx facro.f fi quis rogarus, nu. j 7. 
ff.ad Trcbel. ) dicunt rarioncm cllc , quia talis condi- 
tio habetur pro non fcripra, quia aducrlatur vicx con 
rcmplariux.qux mehor cft.quam a&iua. $.j. Auth.de 
inonac& cinfirmiras , depcnir. & remill. Lquifquis. 
Cdeepilco.&dcri.&l.fancimus, laj. C. delacrofan. 
ecdc.nam rimens ne bona ipla haberet rcftirucre pcr 
fidetcommillum fubftituto, li deccderetline libcris, 
impdlerctur ad carnalc matrimonium contrahcn- 
dum & remouercrura voro rdigionis& caihraris: 
ideoneimpediatur perhocvita contempiariua , lex 
vohut vt dict.i condirio inualida & pro non fcripra 
habeamr, fi ralugrauarus monafteriura ingrcdiatur. 
&liaitrd|citurcondirio,li non nupfcrit,quiadiftra 
hirgrauatumamarrimoniocarnah.l.Tirixli non nu 
pfcru.fi\dccondir. & dcmonftrat. & Cde indicta vi- 
duit.tollcnda, per tomm. ita etiam rdjdnir illa con- 
ditio, lidccellcrit fincfihjs le$;iu'mis& naruralibus 
& ex eius corporcdcfccndcntibus, ncgrauarus a vita 
con tcmplatiua : ripcdiatur . & pcr hac rationcm con- 
clnduntantedicti Dodoresquod monafterium etia 
inhoc caiuiubftiturura cxcludit.quaraopinioncm 
vltra citatos tenet criam Ang. in chfput indp.nobilis 
quidam & I apalleg. 1 1 9. Hxc ratio reprobarur a tc« 
nentibuscontrariam opinioncm, quia qui vult ingre 
di rdigionc-m.cum fpirim Dei ducatur, non retrahi- 
tur a rcligionc proprcr perdtrionem bonorum, cum 
iningrelhi litrcnunciaturusmundo& pompis dus, 
uuracietvotumpaupertaus&obcdicntiar. cap.vi- 
ua. io.q.j.&c ad mnnafterium, dc ftaru rci;.& n di- 
jtcris qu6d li harcconfiderario cilet vera,dcftruererur 
illacominunislentcntia, qux liahct, quod ftaturam 
diiponcns,quod ingrcdicns monaftcrium nonfuc- 
ccriar, non valecquia fi repcllcrcutr a fiicceflionc, dc 
facili poiletab ingrcilu religionis diftrahi, & lic dfct 
impedimenrura vitsconteplariux, fcribcnres coiter 
in l.fi.Cde paCb&Sod.in c6li.z4r.coL i.verf fccuda 
eft opinio.nam fi verii ellcr, quod zdo rdigionis non 
retrahercrurabea proprer quecunq; commoda, vti- 
quc dicendum ellet.quod valercdcbcrctdicnim fta 
tutum.tanquam non lmpcdiriuu vitxcontcplatiux, 
&tnvidemus toru oppolitum, quod dicb ratio eft 
lUa, qux lmpcdit ncdicbim ftarutu valcar. Item fta* 
tutumcxcludens pcrlbnas cccldiafticas a benefidjs 
omnium ftatutorum dcbcret valere.fi antcdictacon- 
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fidcratiocllervera,quod tamencftfalfum, vrperSo- 
cLin d.coli.14 1 .col. r.in pnn. verffed polico.quia re- 
fpodctur , quod id cjuod difponitur in di&is itaruris , 
eftrarionedefc&uspotcflaris laicorum, quinopof- 
funt ftatuercin prariudicium ccclefix, autrucafla. C 
dc facro(an.ecdc.& cccclelia Sanciar Manx , dccon- 
ftituc& fi denuo dixeris,qu6d li grauarus in monafto 
riobona omniadefcrat fccum.alacriori animo in- 
grcdictur: &non defercndo lccum dicla bona,al> 
qualitcrrimidusfict, &rcfrcnentrlibcrrasingrcdic- 
di, cumingrcdientcscum bonis dcfacili rcapiutur, 
honorantur &rcuercnnir,quorum contrarium vi- 
demus , qui parum , vel nihil afferunt . Rcfpondcrur 
duobus modis.&primoriftequiingrcdiuirmonafte 
rium rcnundatomnibusbonis, & vouct pcrpctuam 
paupetatem.ccumad monafterium, devita&honc- 
iraredcrico.&ficpropriaa fe abdicac.fi igiturpro- 
pteromnia quxhabct, & qux in poftcrum habcre 
pollct, non icrenahiravitaconteplatitia, quopado 
aut qua reali rationc volumus dicere quod harccon- 
ditio reijcianircxco quia eftcaula impcditiua vitx 
contemplatiux, &tantomagisquiaillaccxlitiopoit 
mortcm monachi locum habebit, adcoquod bonts 
illis monafterium potcft durantevitamonachi frui, 
certc non poreftconfiderari rario bona. & cx hac con 
fidcrarioneconftar, rationcm dicn' f. non elleiftam, 
quod vcrum cile probatur ex pluribus, & prim6, 
quia h.rc ratio non fpccificarur in eo textu , & ratio 
illiiisdcdfionisnoncftvna, fedplures afferuntun cr 
go ab hac rarionc nc impcdiarur vita conrcmplari- 
ua , no porcft argui iuxra dodrinam Baldi in Lquam- 
uisftmpbcitcr. C dcfidcicomraiiC&inl. maximuna 
virium . C. dc liber. prarterir. vbi vulc quod quando 
plures rarioncs excogirari poflunr, ranc ab vna ratio* 
ncnon cft lidrum arguerc.Sccund6ifta rario non po 
tcftdIe,quianonelletgcncralis: illa enira cenienir 
rariofinalis, quxinfluitin omncmefledrum: fcdd- 
l.i, quxnoninfiuitinomncmefi^c^mfubdifixjfirio 
oe ccnfcrur rario impulliua, Bal. in Lj. i n 7.C0L fifolu- 
ro marrim.fcdhxcrario, neimpedimenrum firvitx 
conteroplatiux non cft generalis,& non infiiutin ora 
nemcifcdnjm fubdifpolitionc: quia fi ponimusalv 
quam cllc ftcnlcm , vcl oduagenariam vd 1 j >ado nc, 
feu cunuchum.traquodnonpoffit habcrcliberos» 
& iit oncrams fiib ea condirione , fi deccllerir finchV- 
bcris, &dcmum ingrediarur monafterium, fubftitu- 
msexdudeturpropter Asi.fcd&hocprxfenri, quod 
ellenondeberer, cumin hoc cafu ccllct illa ratio im- 
pcditiuavitx contemplatiux,cum propter libcros, 
quosluberc non potcft, non conrrahcr marrimonifi 
carnale. crgo hxc ratio non eftfinalis &fic gencralis', 
quod dicerc cft ineprifilmum, ergo inepriitimum cft 
criam dicerc hancelle iUius tcxtus rationcm . Terti6 
& vlrim6 probarar. dicrus f . fed & hoc prxfcnri , cef- 
fatquando eftfubftituta aliquapia caula, vtinfine 
illius $.probatur.modo fic, (i dida rariu eilct caufa il- 
lius decifionis, pta caufa lubftimra cxdudrrcrur a mo 
nafterio, in quograuarus ingrdlus fuit rcligionem: 
quia abfonum vidctur , quod propter paruura com- 
moduinpccuniariumpijlod, rcrraharurquis abin- 
grcifii monaficrii.&avitacontemplariua, &ficama 
ximo bono. icd hoc diccrecft abfurdu,cum pia caufa 
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fubftituta non excludatur a monaflcrio : crgo abfur- 
dumcftetiamdiccrc,quod illafjcrit ratio dcciiio- 
nisillius$. 

Sccundo & vltimo f cipondcrur : nam dato & non 
concelIo,qubd fupradiclarariofiierircauia illiusdc- 
cilionis.ramcquia tcftatorisintenrionon fuitad hoc 
ordinata nondcbct dlc in confidcrarionc,quod cx 
hoc a religionc remoucri polfit, nec proprcr hoc con 
ditio libcrorum, dc qua loqui t ur d.$. fcd & hoc prx- 
(cn ti,rci|ci dcbct,arg.Lnon omnc.dc ftatu libcr. & l.fi 
vchcnda.$.j.ad lcg.Rhod.dc iact u. omnis cnim di fpo» 
fitio,pcrquamdaturmareriadclinqucndi, tanqium 
contra bonos mcres , & contra publicam vtiiitarcm, 
non valct. l.conucnire, dcpact. dotaLl.iurifgcnrium. 
f.fi ob malcficium, dc pad. mnda Lita vulncratus. rfi 
adlcg. Aqml.& tamcn quando dilpofitio tcftaroris 
ad hoc non ordinatur, valcr, quamuis ad dclinqucn. 
dum quisexeainuircrur.quod probaturhacconclu- 
fionc. Filiuslcgitimatus facir dcficcrc conditionem 
fidcicommifii rclicf i fubconduione.fi decellcrit line 
fili js legirimis & naturalibus, prour communitcr c6- 
cludirur in c.per vcncrabilcm , qui filij ftnt legitimi , 
cumconcordanribus.deqntbusper Alex.in l.genera- 
Iirer.§.cum aurem. C.dcinftitut.&fiibftitut.&ramc 
grauarus ad hoc vt cxcludar fidcicommillanum, inui 
taturad procrcandttm fihosipurios, filegitimos & 
naruralcs non habear,vel habcrcnon poffir, quod vri 
qucnon poreftfieri fincdchcco. fcd hocnonatrcn- 
dirur,quiainrcntio teflatons non fuir ordinata ad 
boc vr grauatus dclinquerer, fccundum Alcx.incr>n- 
fil.i.in rdponfioncad fcptimum fundamcntum, vol. 
primo.pari crgo rarionc in d.$ .fed & hoc prxfcnti, il- 
la rano non clc attcndcnda, quando tcftatoris intcn- 
rionon fuitordinataad hocvt quis retrahaturavita 
Contemplariua.vnde cum in qua-f lionc noftra illa co- 
ditio,fi finc libcris legi timis & naruralibus dcccllcrir, 
non furritappofica a tcftarorc, vr grauatus rcrrahatur 
a vira conremplariua,idco rcijci non dcbct. 

Vcra igitur didi $. ratio , lccundum Docrores cft, 
quiaquando teftaror fubftituit fnb condi tionc, (i dc- 
ceficrit finc libcris, non apparct an teftaror cogt : ai i . - 
r u dc ingreflu: & idco fauorc rcligionis lcx prxliimic 
qnod fi tcftator dc ingreftu monafterij cogitallet, idc 
voluiftcrdc monallcrijs quod dc hbcris.&idco in ta- 
licafu conditio diciturinuaiida& pro non fcripta, 
idcft inualida.hoceft ineificax,&pro no fcripca:quia 
poftquam lex interprctatur mcntcm tcftatoris , vt cti 
dic t um: illa conditio,prout fbnar, cir pro no fcripra, 
cxquocxtcnditur adcafum omtilum fattorc mona* 
ftcri j.& ex hac rattone clicitur , quod dicfus $. habcc 
locnm in dubto: fccus quando coftat tcftatorcm vo» 
luitlcmonatterhim excludcre, quia tunc dicfacan- 
diriolibcrorum nonrcijcirur, &fubftitutus indcfc- 
chim bbcrorum admittitur. nam monaftcrium non 
admittitur contra voluntatcm rcftaroris , & teftaror 
potcft cxprcfsc prohtbcrc, nc appcllationc filiorum 
intelligaturdemonaftcrio, prout condudttnt Bald. 
inl.fi iraquis. $.is, cui. ff.dclcga.i.Pau.dcGiltroin 
d.autb.nifi, &inl.Dconobis.num.4. C.dccpifco.& 
dcric.Dec.ind.c.mprxfenria, fubnum.(8. Alciac.in 
LCallus.f&quid fi tantum,num.7,ff dc liber.& poft- 
hum.Ripuul.Lcxfacto. $. liquis rogatus, num.jp. 
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tT.ad Trcbd. BaLin confi. i ptJ.num.* . lib.j. & in con- 
fd.407.num. 1 j.cod.vol.j. Ang.in confi.8o. mtmc.i. 
Dcc.in conli.41 6. nttm.i.in conli 41 9. num.4. &in 
confi.i c9.num.<.Parifinconii.8c>.nom.7ct.Armon 
Crauctra i n conii. r 1. fub num. r . Pcdcm. Dcci 1. 1 z 6. 
nu.i+.vbi hanccilecommiinem conclufionemaffir- 
mat, Alcxand.inconiliit.num. t ^.volum. l.&ibi 
authorinadditionibus.&Corn.ind.auth.nifirogari. 

Hinc infcrtur, noncllcvcram tUamopinioncm, 
quc fe habcr, quod fiha.cui parcr reliqutr mille,li no- 
pfcrit, &centumfimonaftcrmm ingrcdiarur,quod 
poiTirpctcrcmtllcfi monaftcriu fuetitingrcfIa.Hxc 
cnim opinta non eit vci a,vt patct cx antcdict is, &co 
rra cam tenent Bal. in d.auth. nili rogati , in finc , vbt 
dirirquodnaruralis.Tquiras& communis obfcruan 
tia cft pro iftaparrc, & ibt Pau.de Caftro, vbidicitcp 
ica communirer tenetur , & ira fnir lcruatii de fa&o . 
Bal.Pau.de Caftro, & Fulg.in l.Dco nobis.C.deepifc 
&clcric.vbiBaldusdicit, qubdita dc confuctudine 
obfcruarur. Pau.dc Caftro in LTirix ii nupfcrit. ftde 
conclit.&dcmonlf. vbi dicit ita communitcr tcncrL 
Imolainl.Ludus, col.fin.fT.de lixred.inftic. vbidicrr 
hanc opinionem ,Tquiorcm& coramuncm, Pct.de 
Anchain rcgula.nemo potcft, dc reg.inr.in 6.Raph. 
Cum.in Lfiiraquis. $.iscui.fLdcleg.t. Iaco.de Bdui- 
fii ind $.lcd&hiocprxicnti.Ioan.Crounl.nemopo- 
tcft.coi.t i.rT.dclcg.j.Brtin.in tradr.qubdfrant.mafc. 
in 9 arnc.in i.q.col. ;.&fcq. Gual.caut.64.de lcg.BaL 
in conii.S i.ltb. ; . Fulg. in confil. r j . vbi didt , ao ifta 
opinionc noncilc reccdendum; quam coniucrudo 
approbauir.Alcx.111 coli.98.voL4.Dca.1n <Lc.inpra> 
fcnru,& in conl'1.4 1 ^.coLi.vbididrrifam vcriorcm» 
&magtscommuncm opinionem. Iafiinc0rrfi.4t.v0* 
lum. t. Fcmandtis Vafquiustntrad. dc liicccfLcrear. 
Iib. t .$.1 1 .fub num. 1 76.Salyr.& Corain djtutiuniti 
rogati , Didaciin tracf. variar. fciolu. cap. decimono- 
no.lib.;.& Rnin.in conli.98. num.r 9-cum teq.voLi. 

Ex fupradida rntionc tora prxfcns quzttio redtl* 
citurin hoc, an propterdicfam conditioncm, fide- 
cellcrit finc filijslegitimis&naturalibus, &cxctttf 
corporc ddccndennbus, conftet tcftatorem voloifie 
monaftcrinrnetcludcrc?&cgorcneoqii(jd Itc, quod 
probohac contidcrationc.cxiftisvcrbis teftatorcm 
voluillccoHigicur, lublhrurum non poileexcludt ntii 
afilijshxredts inlhcuti& grauari,qui ramcn tintlc- 
gitimi&natttralcs &excms corporc dctcenxientcs, 
adeoquod voiuit lubftitutum no cllcexcludcndum 
a filqs lcgirimts tantum. modbiic : aut vis quod mo- 
nafteriumlocofilq liabcarur , aur non. fi primo cafu 
loqueris, & tunccxdictis vcrbis conffat teftarorem 
falrcm in gencre cogitallcdc ingrcllii religionis,& tic 
qubd fidcicommillum pcringrcilum rehgiotiis pu* 
rificari porcrar,ergo ralis voluras debct fufncerc.arg. 
l.qui 1nil1tari.rT.dc teftam.milit.nam vti pcr di&a ver- 
baccnfentur exdufifilt) adophui,iraetiani ccnlctur 
exdufum monafterium: nam aur teftaror non erac 
Docf or,& (ic tura ncfdcbat;& tunc ficut exduf it ado 
ptiuos pcr dida vcrba , ita etiam cxdufiilcr nionaftc- 
rium, fi dc co cogiraller , hoc eft fi fduiilecquod m >- 
nafterium loco filij habcrcrur,cumexverbisconilc« 
apcrtiihmc teftarorem nollcfubihruru poilccxcludt 
nilia filijs lcgirimis& naturalibus,& iic pcrvcrba 
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naturalia & non ciuilia conditioncm fubffitutioni 
appofuit: &vbicunque teftaror vtitur vcrbisnatura- 
libus in conditione appoliris, non i tifiici r illam condi 
rioncm ciuilircr adimplercl.SrariusFforus.f Cornc- 
lio fchci. fTdciurefifci.Lcurn j»ter.$.hxrcditatcm.fT. 
dc Ieg.i.&l.exexf.infulam.ffdc vcrb.obligat.condi- 
cio cnim adimplcri dcbcr in forma fpccinca. Lqui hx 
rcdi.&l.Mcuius. ff.dc condit.& dcmon. Auttcffator 
erat Dodor.fetiiurafciebat: &tunc didavcrbanon 
potuirdiccreproprcradoptiuos,cum (dcbat illos no 
excludcrc fubffitutum.ergo ne fuperriucappoilta cen 
ieantur.condudcndum cltappoiitafuitlcad cxdufio 
nem monaffcrij. Si fccundo cafu loqucris , idcff quia 
rnonaffcrium loco fili) non habctur, & runc ldcm cft 
concludedum: &ratioeff, quiaperifta vcrbaconffar 
-apcrttllimc rcffatorem vdlc (ubititutiim exdudcn- 
«iti riicanhjslcgitirais&naturalibus, &cxciuscor- 
porc dckcndcntibus, & non ab ali js perionis qux for 
San alias fubffiturum cxdulillcnt , vt eff monaffcnu , 
& lic vd i a fpccie cogitauit de raonaffcrio , vcl in gc- 
ncre.qaodiufricir, arg.l qui milirari.ffidcinilit.tcrta. 
&fidixetisquc>d fubftitutus cxdtidirur, qtiandocon 
(lat m fpcoc rcffatorem cogitaiie de ingreffii in mo- 
naffeoiura: fecus quando in gcncrecogitauir,proiir 
pnrfuppowmus in cafu noftro: nam runcmonaftc- 
riura pcriubffitutum no cxcludirur, vt probari vide- 
tur in d-fJed& hoc prxfcnti, cura (ic inducendo . Ibi 
habcrur qitod quando fubff irutio facta cftfubcondi 
«ionelibecorarn , runcdicta condidodidturioualt- 
«la, & hakcnrr pro non fcripra, ii hxres grauarus rdi- 
gionciw ingrcdiatur. modo iic, proptcr didtamcon- 
ditioncm canftar teftatorcm vdic fubftitutum non 
«llccxdudcjtdum prcterquam a libcrts hxredis, creo 
eum msnaftcriumnonhabcatur locolibcrorum, ial 
tem coniUt tcftatorem ingcnerc cogiralle dc cxdu- 
lioneraonaftcrif ,cum prcterquara ah*bcris gencra- 
liter ordinetur fubffitutum non ellc exdudendum 
1 ndcicomratiro.Huicconiidcrationi cgo refpondco: 
cogirarioin gcncrc fufticir, quando fir ordinano 1 tts 
lr.itorccoamm"), vtomnino comodo effcdumlbr- 
tiatur, vreftind.Lqtii iurc milirari. fcd in calu noftro 
conftardeanimnteffaroris cxvcrbis, quodlubftitu- 
tusadmittarnr, fi hztcsgrauarusdcceiieric fincfibjs 
lcgitirais & naturalibus & cx eius corporc dciccndcn 
tibcs,&qu6dnonadmittatur (ihxrcs cum diccis fi« 
lijs dccedar, adcoquod heres fme hlijs legitimis & na 
curalibus deccdcns facit locum lubftiraro &cxdudit 
orancsalias perfonas , quxad dicram hxreditatera 
altqtio iure potuillcnt admitti . qux exduffo eft ex in- 
tcnrionc tcftatoris, qux ex dictis vcrbis colligttun cr- 
go cum monaftcnum connumerctur inter pcrfonas 
cxdulas, dc coinca gcnerah cxduiione gcncralitcr 
rcrtatorcogitauit.qaxratioceffat, quando iubftitu- 
rioconceprafuit rah illatantum conditionc, iiiine 
Iiberis deceffericnam cum illud verbum, tibcris, ge- 
ncralireriirprolacum, potcft intdligi dcfilijs legitt» 
tnis & naturalrbus, de hli js naturalibus , de fili ) s lcgi- 
rimitis,nec nodc fihjs legiriinis tantum. & ctim mo- 
nafterium loco filij legitimi rantum habcarur , vt in- 
fYa deraortrabcs fauore rdigionis prxfutnitlex, cum 
ccftaior cacitc commifcrit voluntarem fuam iurisin- 
tcrprctationi, quod ti teftaror de monafterio cogitai- 



fct,di(pofuiffer,proutdc liberis: &ideo fttbliitutus 
cxduditur. &quod monaftcrium loco filij habcatur, 
.tcncnt glof & Bald. in auth.li qua mulicr. Cde facro- 
ian.eccle. glof & Bal.in auth.nili rogari.Cad TrcbclL 
SpecuLin tit.de cmphyt. f.nuncaliqua. Bar.in I. hxrc- 
dibus.$.j.(EadTrcbeL Bald.in cap.j.dc mihte vafallo, 
qui arma bdLdcp.inprinci.&tbi Aluarorus, Baid. 
in conll 1 rj.cafus calis. licM . & in conli. 411». fupcr 
puncto.lib.4. Ancliar. in conli. 1 6 j . & in conlil.4 1 o. 
imolain d.cin prxfcnrix Ang.in conli.8o. Fulgof in 
conlL c t. & Fcrnandus Vafquius in tracca. dc fucccll. 
crcar. hb. j .$.t t . nu. 1 66. vbi ait hanc veriorem & rc- 
ccptiorcm opinioncm , qux probatur in d. c in prx- 
icntia, Ci mcdullitus conhdcrcmr. eff benc verum , q> 
in d.flcd & hoc prxfcnti.non eft i!b ratio iliius doci- 
iionis, prout fupra dcmonftrauimus.& cum pl u rcs ra 
cionespro diccadcdlioncadducantur, no potcfthc- 
n fundamcntum in aliqtiarattonc, iuxtadoctrinam 
fialdi in la^uamuis limplidtcr.C.dc fideic &in Lma- 
ximum vitium.Cdc lib. prxtcrit. & idco diccus $. cu 
loquatur qn fubftd fada fuitfubcoditioneliberorri 
iimplidtcr,no eft extcdendis, qfi fubftd formata fuit 
fub ea codirione, 1 i deceilcrit fincfili js lcgitimis & na 
turalibus & ex dus corporc defccndcntibus, quia di- 
fpoiitio dicci |.eft cxorbirans, cum iit contradiipoli- 
rioncm Lfiricicomiffum . H. decondic &dcmonftrat. 
&Lfi iraquis.$.is cui.ff dclcg.i .&idconon cft exren- 
dcnda.Lius lingubrc, &Lquod vero contra.fT.de icgi 
bus.& ex prxdiccis ego concurro cum hac opinionc, 
quamrenentFioftien. &Ioan. Andr.incRainutius» 
de teliam.& Ioan.And. in addiud Specu.in tit.dc fta 
cu monach. in littera m, in prin. Iaco.de Belu. in d.$. 
icd & hoc prxfcnti, Bal.in Lii quis pofthu. in princ.ff. 
dc hber.& pofthum.in LDeo nobis.C.dc epiic.&cicr. 
in Lli ita quis.f fin. ff.dc leg. 2. Bal.& Imola, qui hanc 
partcm dicit magis benignam in 1. Ludus . S. de hxr. 
inftituen.Butrig.FuJg.BaL Corn.&Salycqui hanc di- 
dccommunem fcntenriam in auth. niii rogari. Cad 
TrcbcL Alcx.in d.$.& quid (i tan: um, nu.-. Tiraqud. 
in rLLii vnquam,in vcrbo, libcrtis, num.9. Alcxan.111 
conlLz.num. 1 S.vol.j. Ang.in conflKo. num.z. Fulg. 
in conff, j i.num, i.& ). Caidcr.in con(i.j. tit.qui hiij 
iint lcgitirai. CornJn conii.t r *. nu.4.vol.4.Caica.in 
con(i.£(.numci.Grat. inconuli 1 i.num.;o.hb.i. 
-Sod.iun.in con (i.6 j .n u. 1 1 .lib. ; .Nat ta in condlo 1,. 
num.4.1ib.t.Bcro. inconli. 1 07. nu.j i.lib.i. Pcdcm. 
Dedf. 1 1 6.nu. 1 4. Bocr. dccif ) j 4. num.6.& Fernan. 
Vafq.in trad.dc (iicccrcar. lib. j .f .1 1 . nu. 1 <??.& hxc 
cft magis cois opinio, prouc Gra.Bal.& Pcdem.dicur. 
Et ex hac rcfolutione deddicurtertius cafus&vl- 

16 timus , f qui cft quando teftator fubftitutionem uib 
hac conditionc fcdt, (i deceilerit iine fHijs ex fuo cor- 
porc natis.adi | cictn, vt in famiUa reUnqueretur & co- 
ieruaretur. quxconieruatio heri non pollet, ii pcnes 
monafteriura mancrcr,&ideo tuncmonafteriuai cx- 
duditur, Dcc. in con(L 1 j <?.Ripa in d.$. li quis roga- 
cus,num.40.& Fernan.Vafq.in tracf. dc fucccll.crc.ir. 
lib.j.|'.t i.num.itip. 

17 Circa quintum quxiirum, f an illa vcrba,(i fmcfi 
lijs, icu libcris dccciicrir, ctiamin naturalibus verih- 
cctur. 3 cx mcntc Doctorum reloluendum eft iftud 
qux(itum,trcs conhdcrando caiiis. 

Primus 
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Primus cft.qtundodicta conditionon cftevprcf 
faateltatorc, lcd tacitc fubintclligitur virtutcl.cum 
auus. rf.de condic.&dcmonlt.&Lcum aairiiTimi.C 
dcfidcicommilL& tuncdubi(atur,an fiiij naruialcs 
fubftiturumcxcludanr. & in hoccafuduarfuntprin- 
cip.dcs Dociorum opinioncs : Qiurum prima clt , <f 
filij naruralcs non excltidunt fubltiturum. quam opi- 
nioncm tcncnr glof. in verbo , linc iulta lbbolc , Pcr. 
Kayne.dc Koili.l rancif. dc Rampon. Bal. Ang.Salyc 
Nicol. dc Nciplaf &Pau. dc Caltro in L gcncralirct. 
\ . cum autcm. C. dcinftitur. &fubititut. liib condir. 
f^cT.gl.Saly.l , au.dcCa(:ro,Ciima. Ravn.dc Forli. Ni- 
col.dcNeap. loan.dc!mola, \bidicitiftamcflccom- 
muncm & vciiorem opinioncm.Alcxan. & Ripa, vbi 
luncelTecommunem opinionemaftirmar,in l.cxfa- 
#o.$.(i quis rogatus.ft.ad TrebcT. ilald& Pau. dc Ca- 
ftro in d.l.cum acuuflimi.C.de fidcicommill. Soci.in 
d l.cumauus. Arct. lnd.cin prxfcnria, dcprobatio. 
Ruin.in confil. 1 1 l.num. j.voium. $ & hxc eft magis 
communis opinio , vt tradit Dec. ni d.c.in prxfcntu» 
numero 37-qui moucntnr 
8 Pcr tex-in d. $ .cum aurem, f vbi tcxrus loquirur in 
conditionc racitcalcgclubintdlcc^a, &naruralisti- 
tum nlius ruir inftatutus, & ramcn filij naturalcs non 
cxcludunt fubftitutuni, vt probar ur ibi,ni(i ipfi libcri 
fine iufta fobolc dccclfcr mt . Huic rextui contrariam 
optnioncm tcncntcs, rcfpondenr.ipfum in contranii 
rctorqucndo: ibi cnim habcmrqubd fi filius narura- 
lisciimiultafobclcdcccdat, fubltitutus exduditur: 
fed hhhs naturalis didrur iufta fobolcs lurcnaturali 
infpccto, quiaconcubinarus non cit prohibitus dc iu 
renaturali, nam coiurcpmncs legitimi nafccban- 
tur.$hceat,Auth.quibusmod.ruturaLeiTiciant.lcgir. 
nam lcge ciuili talis coitus eft improbatus , (icudum 
opin.gLBar.&communem in Linconaibinatu.fTdc 
concubin. & pcr BoLin authen.ircm hcct. Cdc natur. 
libcr. & Canoniftar in c. Litor , cxrra qui rihj fmt irgi- 
timi. crgo filius naturalis fubftitutum excludir. Con- 
firmatur hic rcfponlio rx mcntc Dectj . dictus cnim 
f.cumautcm, venitampliariucad lusantiquum, vt 
quoddiciturincLlcuniauus, dc hhjs lcgiiiuiis&iu 
turahbus^rauatis, habcatcti.im locum in naturali- 
bustantum; modo ik, fi illavcrba, tinciurtafobolc, 
intclhgcrcnrur dcfilijs legitimis & naturalibus, fc- 
quererur qubd didtus $. rcftringcret tex. in d. I.cx fa- 
£to.$.fi quis rogarus, vbi naruralis fubftirurum cxdu- 
dit , dummodb rcftator non lit in dignirarcconftiru- 
tus. fed hoc dicere eft in primis abfurdum, cum indu 
cTaad augumenrum non dcbcanr operari diminu- 
tioncm.Llcgaiainuulitcr.ft~ dclcg.j. itemeft contra 
intentioncm illiusrcxtus. crgo abfurdum cftctiam 
intclligere iila verba, iinc iulta (obolc , in filijs lcgiti- 
mis&rucuralibus tantum.ncigiturralc abfurdum 
fequatur, dicTa vcrba inrclligcnda iiint fccundu fub- 
iecaam matcriam, & lic fccundum iura anriqua.quo 
iure nati cx damnato coitu ac ctum hodic iniufta (b- 
bolcs dicuntur.Lquicontra,&authcn.inccftas.Cde 
inccft.nupt.at filij naturales lultafobolesdiccbantun 
namiufta, dicitur lcgibma.l. dc ilIo.ft.pro foc.& 
Lfivxor, in princffTdc adultcr.& naruratcs filij in 
excludedo fubftirutnm dicuntur lcgirimi , d.$.fi quis 
rogatus.HicrcfpaniioIiccc fit fubulis,umcn non 
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conticni t licene , quia ibi iufta foboles inteliigirur de 
filijs lcgitimis & oaturabbus, cutn ponarurad diftcre 
tiam naturahu : nam tcxrtis illc vult qubd illud quod 
cftltatutum ui filijs lcginmis& naturaiibus graua- 
tis,vtinris fubintelligarurilucondirio, fifinelibcris 
dcceflerint, idcm ftaruirurin fiiijsnarurahbus, vrtn 
cis cttam dicta tacita condino fubincelhgacur, ideft (i 
finc filijs lcgirimis & naturalibus deccilcrint.&q> 
hoc fit vcru , apparcr pcr vcrba formaha texrus, dum 
dicir.&noaliccrfubrticucionclociimaccipiente, nili 
ipli libcri, line iufta fobolc dcccliennt , vt quod inter 
iuftoslibcros lancitumcft, hoc&irl naturalcs filios 
cxcendacur.Ecccqubdiufta foboles,poniturad diftc- 
rentiam naturalium:crgo illa vcrba, ii linciufta fobo 
lc,non poliunt intclhgi in natis ex damnatocoiru tan 
tum.fedctiamin naturalibus,&cuin iuftafobolcdc- 
ccdcrcdicuur, quandocum fihjslcgitunis&natura- 
hbusdccedic. & licrt dtcius $.iitamphariuus, vrpa- 
rec in tcxtu ibi, humani tatis inruiru , & ibi in verbo, 
cxtendatur : ramcn ampliano &cxrcnfio ficad filios 
nacuralcsgrauacos. vndcaimibi facuiitcxtenfioin 
mareriacxorbitanti adnaruralcsinftirutos &graua- 
tos,nondcbct ficri cxrcnlio, qtiodhibintclligaturco 
ditiodctllis naturalibusad cxdudcndum lubftitu- 
tinn,arg. notarorum pcrglof. in cconftitunonrm, 
dc rcg.lib.6. ncc rcftnngirur dicTus $. tl quis rogarus, 
quia illc loquiturin conditione expreiu appofitai 
tcttatorc, atdictusfaimautcm.loquiturin tacita 
condiuonc alcge fubincelietfta . & racio diftcrcntue 
■e(V,qnuquando racicafubincelligicurcondicio,cunc 
ft n a t u ral cs lublt 1 tu t um excludcrcnr, du o concurre- 
rcnt fpcci ilia , vnumcilcrqubd omitlum lubcrctur 
pro cxprcllo , contra. 1. commodiftlmc. ft. de hber. & 
polthum.alrcrum cllct, qubdcondiuofubincelleda 
vcrificccurincafu impropno, ideftin rilqsnaturali- 
bus, qui non func propnc hlij.l. i .flidc cxcular. rutor. 
conrral.qtii hircdi,&l. Mcuius.fi;dccondi.&dcmo- 
ftrat. ne crgo duo concurranr ipccialia, contra. Lj.C 
dcdot.proraiftio.dtccndu eil in coodinonc illa tadra 
naturales no cxcludcrc (ubftirucu . quxrario ccli.it in 
coditione expreila , q cxptcilio ad hoc vtaliquid opc- 
rctur, & ne fruftracctcatur a t elt atorc facb. L ti qh.ft. 
dclcg.j. debct intdligi ct in filijs naturalib. & cu ifte 
tcxtus iudiciomco t optimcprobet hanc concltifio- 
ncm.cgo ab ca no audco dilccdcre , quamuis conrra- 
riam opimonem rcncanc Barto.& Ang. in d.$.li quis 
rogatus, Cvn.& Fulg.in d.$.cum auccm.Dccin «LLgc 
ncrahccr,colum.pcniilc.& nuLcin pra-lcntia.Soa.in 
conti. i S i. vbidicit hanc etlc communcjul opinione» 
voLi.& CornJn d.$.cum auccmi,coLjdicet tubdiftin 
ctioncnccobftant corum fundamenra. 

Primum.dum diccbanr, qubdtaciti & cvprelTi cft 
cadem virrus.lxum quid. ff.li ccrr.pct.& l.tntuum.ft. 
de vcrb.obiie. & idco vti quando cxprimirur iliacon- 
ditio, li finclibcrisdccclicrit, filijnaturalesfubftitu- 
tum cxdudunt.d.$.li quis rogacus. iu ctiameft quan 
dt> dictacondicto cacitc fubintcllignur . quiarctpon- 
dctur , qubdraciti &cxpreftinon citcadem virtus» 
quando cacicum non procedir iecundum rcguiant iu 
riscommunis.vrprobacDcc inrLLcumquid» nu. t. 
lcemnon procedit,quando tadtum introdudtura 
lcgecxprxiumpca racncc tciuroris,ytcolhgirur cx 

Bartoto 



De Subftitutioni 

Bartolo in Litem quod Sabinus, in f vnde ldem.rTdc 
hxred.inftir. vbi Barrolusdicit, quod tacira voluntas 
tdutoris non opcratur idcm, quod cxpreflaad indu- 
cendum ms accrdccndi. quod inducirur a lcr^c , licct 
cxprxfumpta& uciravoluntatc tcftatoris , vt nota- 
rur i n l.fi cx tcuamcn to. ff. dc vulg. & pupil. ircm non 
procedit.quando diucrfa cft ratiointcr udtum& 
etprcilum , vt tradunt Doctores in «1.1. cumquid. fcd 
in cafu noftro taciu conditio & fubintdlctu dc con 
tca rcgulam iuris communis , nam cft cotra d.L quod 
commodiflimc, &cft introducu alcgccx prxfum- 
pumcntc tcftatoris , nec non diucrla cftrauo intcr 
condirioncmexprcflam & ucitam.vt (iipradixuergo 
non di vcrum , quod in cafu noftro exprdli & cacici 
cadem fir vircus. 

Itcmnon oblucalccrum fundamcntu, dum Barr. 
dicebat, quodconditiohbcrorum alc^c fubimcliigi 
tur , tanquam iit di cra a tcftatorc . d.Lcum auus . lbi, 
quodminus icriptumquam dichimfucrat, inucni- 
rctur.crgo videtur idem diccndum, ficut quando c x- 
primitur a tcftatorc fcd quando exprimicur a tcftato 
releruanda dl diftincho di&i f fiquis rogarus . ergo 
(eruanda eft etiam dicu diftmcho, quando cacicc a le 

Se fubintdligicut.Ncc obftat rcfponfio Alcxandri du 
tccbat,quod non (equittir, lcxfubintdligircondi- 
tiortera cx prxfumpta volu n urc ccftacoris.crgo idem 
dcbcc iudicari , ficut dc illaqux cxprimitur a ceftaco- 
rc, vt patet in udta pupillari, qux in cxpreHa vulgart 
continccunnamalcgc fubinrelligicur cxprxfumpu 
mcnterdutoris.Liam hociure, in princ.vbiBar.rXde 
vulg.& pupil.& tamen non untum operatur ficut cx- 
prcll.i: non enim excludit matrcm.ficuc exprcfla,pro- 
uc DoCcorcs communitcr cradunc in Lpredbus.Gde 
impub. &ali js fubftiruc. quia rcfponde t u r , quod illa 
ttdca pupillaris no prxfumitur chctt a ceilacore,pro- 
uc raciu condicio, in d.l cum auus. & fic voluntas te- 
ftatoris ineaudu pupillari magisvenit arcmotis, 
quam in cafu noftro. nara tacica pupillaris dicicuc 
omifta a tcftatorcfcd tad tc cx prefumpra mence fub- 
incclligicur.arncitaiira conditio hbcrornm pr.Hii- 
mituralcgcq, fiicnt cxprdLi a tcftatorc , (cdomilla 
alcnbcntc.&liccum lubc.it ur ac fi fuillet fcripu . 
LquoticS.f j.& ibi nouciir.rTdchxrcd.inftitucn.non 
diflcrt a conditione exprefla, & (ic fucccdit difpoficio 
d.f cum quis rogacus.Huiciundamcnto,in quocon- 
lilht tota vis huius opinionis , rcfpondctur : conditio 
libcrorum (ubintclhgitura lcgcex racua&prxfum- 
ptateltttotis volunutc,quxprxfiimpu voluntts& 
Icgisfubincelligenria fundarur incoicchjrapicutis, 
qux pietacis conicchira dicitur exco, vd quia non 
eft vcrilimilc, patrera,li dc nepotibus cogiuucric,ca- 
lcm feciilc fubfticurionem, vc ad inccrpreutionem 
Papinianidicit hinlconlukus in d.f cum autcra. vd 
quia non eft ccnicndum , quod voluerit ahcnas fuc- 
cdlioncsproprijs anrcponerc: narafifilium imhru- 
tum prxtuhc(ub(htuto,pari rarioncccnfctutprxtu- 
lillcomncm cius poftcritatcm, vchoc inrcrprcutur 
lmperator in d.Lctim acucifliiui .& idco cft, quod lcx 
prafumit hanccondicioncmadiccttm, licecilla lcri- 
pra non reperiatur , vc habcrur in d.l.cum auus . vel fi 
conftarct illam non fuilleadiecttra, vult quod lubca 
t ur pro adiccu cx co quia , vd licct cogitailct , umcu 
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ex obliuione vcl crrore omifit , & idco non prxfumi 
rut voluillc alienas fuccdfiones proprijs antcponcrc. 
d.l.cum acuciflimi.vd fi non cogiullcr, adhuc fubin- 
teUigitur.cxconicchira pictatis, quiadc ncpotibus fi 
cogiullet.non dt vetifimilc ralcm fccillc fubftitutio- 
nem, & (icconiidcrando Icgcs in ifta materia loquen 
tes, hxc lcgis fubincdligcnna in haccondirionciibc- 
rorum fundatacft in prafumpca ccftatoris voluntate 
rationc humaniucts & pictatis cx diuerfis caulis, 
proutex ditSis caulis cx cadcm rarioncantc Papin. 
conlidcrauit Vlpiantis in lubilitutione vul^ari, vcin 
l.fi is qui duccnca. iccm fi paccr. fT.dc rcb. dub. & in 
pupilkri pcr ilabinum.vt rclcrtlmpcrator in LpenuL 
Cdeimpub.&ahjsfubfii. &idcclt in ucirapupilk- 
ri,prour rradu Bar. in d. 1. iam hociurccum igitur fit 
dtcu dcdiio fundara in vcra prxiiimpra telntoris vo 
luntatc, non polliimus diccrcquod (it minus fcripru 
quam dichim , & ideo habcarurdicu condirio pro 
lcnpra, prout clc in dJ.quorics. f j.fTdcharrcd. inllir. 
quiadccifiodicheiegis proccdir, quando exprcfsc co 
ltatdc telUtoris volunrarc,qu6dfucritdiclum, licct 
a lcnbcnte fucrit omithim, nam tunc artenditur te- 
fiatorisvoluntas, &idco illud ifcnbcntc omiilum 
habetur profcripto. quod fccusclt in cafu noftro, 
qui.i non coniut cxprcfscdc tcftatoris voluntatc fcd 
ca prxfumirur alege, &idconon habcrur pcrinde ac 
li knpta cllct.cura dceaiudicandum fir.proucdcu- 
dn&prxfurapravolunrate, &non proutdeexpret 
fa,cumintervnam &aliam (itdirTcrcnria, prourfu- 
prademonftrarum fuir, & magisefttcaxdidcurvolu 
tas exptwila quam tacira & pra-tiimpn, vr cx rcfpor*- 
lionc Alcxandri fupra rclataapparct.quxrcl"ponfio 
cxantediiiu confiderationc firmarcmanet, &con> 
probatur hacconiidcracione: NamquandoexpreiTe 
accftacorenominaturillacoclitio, (iline filijsdecdle 
rit , tuncfola fupcrcxiilcntia rihorum fuflicir, nec rc* 
quintur fcu nccclfc cll, quod harrcdcs exiftant, prout 
probaturin l.hliusfamilias.$.cura quis.fF.dcleg.j.que 
conclulio non habctlocumin ucitaconchtionc, qu^ 
ilegefubintdligitur: namtuncadhoc vtfilij fubltt- 
tutum cxcludanx,ncce(Iccft,qti6d hxrcdcs cxiftanr, 
Cuman.ind.f cumquis. Albcri.dcRola.ind.fcum 
autem.Soci.in d.l.cumauus, col.t & Ruin.in confL 
iii. num.4. vol. ?. quamopimoncm fequirurcti.im 
Antonius Gabrieljnfuiscommunibtisopinionibus, 
in hb-4.in tit. dcfidcicommill.'condu.z.num.7i.& 
7 j. & mihi vidctur vera condufio : quia quando filij 
ucitc fubintclligunruralegc.fubintclhgunrur un- 
tumnecxcludantura fiicccflionc bonorum fuorum 
alccndentium ab excranco , & ne vidcretur antts fuis 
proprijs fucccflionibus cxtrancasantcponerc. d. L cu 
acuulhini. fed quando non fuccedunt , fcu aliqua ra- 
none fuccedcrc non polfiinr,ccllat hfc ratio: crgo cef 
farcdcbct ilhus tcxtusdcciiio.anr.Ladiqercf quam- 
uis.rTdciurc patron^ccxum cci i m t c, cxtra dcappd. 
quxcondufio confirmaturhac alu racionc: hcccfi- 
hus eriam non hxtes faciat deficcre conditionem & 
fubltitutum cxclud.it. d. f cum quisrogatus.nmcid 
proccdit, quandofilius potcrariuccederc, fedexdu- 
ditur voltiutc fua,vd volunutc fdfatoristlecus quan 
docxcluditura lcge.exaliacaufa, namruncnon face 
ict dchccrcc6ditioncm,Bar.ind.fcumquis rogatus* 

fed 
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fed filius naniralis non potcft dlc hxrcs, quia cxdudi 
rur a lcgc, auch.licct. Cdenatur.hbcr.ergo non facic 
dcficcrcconditioncm, & conicquenrer iubltirutum 
non cxcludit. 

Supradidaconclulio dcclaraturpcr Bar. non pro- 
cedcrc, quando inalu partc tcltamcnci tcitator mcn 
tioncm fccillcrdcnaturahbus.na runcnamraics lub- 
ititurum cxcludunr.qtti Bar.in d.$.(i quis rogarus,mo 
ucturargJ.qui filiab.in prin.ft.dc lcg.j.&l.cu parcr.$. 
rogo.ft~.dc hg. i. Hxc dcclaratio cft contra tcx. in d.$. 
cumautcm. vbinaturalcsfucrunrinfticuti &graua- 
ri,& lic fuir fada ir.cn tio dc naturaJibus in tcftamcn. 
to, &tamcn naturalcs fubftitutumnon cxdudunt. 
Bartolus faluatur plunbus modis: &omirtis nonnul- 
lis,quxaDodorious rcijciuntur, faluatur pnmo,q> 

Eroccdat cius didum, quando tcftator honorauic h- 
os naturalcs,quos volumus cxdudcrc (ubftiturum: 
tcxtus autcm in d.$.cum autcm.loquitur quando tc- 
ftator honorauit filium naturalcm grauatum dcrcfti 
tucdo (ublliruro . Sccundo & vltimo modo faluatur, 
vrcius didum proccdat , quando inalia partcfada 
fucritmentio dcnaturalibus nalciruriscx grauaco, 
quod quidcmnon fuit incafud.$.cumaurem. nam 
ioi f.ic ta fuit mcntio dc iplis naturalibus grauatis, & 
Kanccrcdoruillcmcntcm Bartoli, cum illuddixcrit, 
arg.d.Lqui filubus, vbi non fuirlatis faccrc mcnrio- 
ncm dcfihjs, iciiopus crat,quod ficrct mcntio dc 
pofthumis nalcituns. 

Sccundus cafus principaliseft.quando compcn- 
diolalubltitutio fadaruitatdtarorc fubilla coudi- 
tionccxprdIa,quandocunquc linc liberisdeccllcnr. 
&loquimurin naturahbus in fcruitutcconccptis. & 
pro rcfolutionc huius cafus , duo cx mctc Dodorum 
coniiderondi funrcafus, & primus cft , quando natu- 
ralcs filij rueruntcoccpti in figura matrimonij,quod 
dtquandomatrimonium fuircontradum intcr ier- 
uos, vcl intcrhbcrum &fcruum, intrr quosdeiure 
ciuili inatnmonium non contrahitur, fcd dciureca- 
nonico (ccus cft,vt cxtra iic coniu.fcr.pcr totum.& in 
lioccafucomunisdtcoclulia, naruralcm filium iub- 
itirurum cxcludercquam tcncnt Cvn.Bart.Ang.AIc- 
xan.Ripa, & alij communitcr in d.Lcx fado. $.li quis 
rogatus.rT.ad TrcbdL & Abb.inc.in prxicnria, cxtra 
dc probatio. & ratiocft, quia hi tancum fubfticucum 
cxdudunt, quiextcftamcntovdab intcftato fucce- 
dere pollunr, gloC in L filiusfamilias. $. aim quis.ff. 
delegaprimo.fcdnaruralcsfiUjin figura mathmo- 
nij conccpti ex tcftamcnto &abintcftato fucccdcre 
poftuntmatri & patn, Inftitut.de feruili cognar. in 

Erincip. crgoifti liibftitutum cxcludunc. & probarur 
xc etiam conduiio in Lcum patcr.$. volo, & in LLu 
dus Titius. $. fina. (T.dc icga. iccundo , & in dido $. li 
quis rogatus. 

Sccundus cafus cft,quandoiiVi fiiij naturalcs in 
fcruicutc concepti fucruntcxcrafiguram matrimo- 
nij.&inhoc cafu duxfunc opinioncs Dodorum: 
vnacftncgatiua.quodifti fubfticucum non excludur, 
quam tcnenc Cyn. Barc. Ang. Alcxan. & alij commu- 
nitcr in d. f. (i quis rogatus , & dl commun is opinio, 
quxprobatur hacraiionc: filijquinullo modopof- 
iunt iucccdcrccx tcftatncnto, lcu ab intcftato , illam 
condutoncm, (i unc Ubcris dcccilcrint , dcficcrc non 



facitmt, gl. ind.$.cumqtiis, &ibic6munircrDodx>- 
rescam glollam icquuntur: iediftihlij in fcruitute 
conccpti cxtra figuram nucrimonij , dicuntur ipu- 
r ij.Lcx Ubcra . C dc iiiis cc lcgit. hxrcd. & ideo non 
lunrfihj nominandi.net ahquomodofucccdunt.au- 
then.ex complcxu. C dc inccft. nupt. &d.Lexlibcrai 
crgoiftinoncxcludiinc lubrtitutum vocatum fubra 
coditione, ii iinc libcris lu rcs inrtituius dccc(Tcrit,& 
didam conditioncm ntillo pacto dcficcre fadunr. 
Huic rationircfpondciur ,quodtcx. indido$-cxU-» 
bcra, loquiturquandomatcr cratlibera: cxquofe- 
quirur, quod ipla ctiam ii fuillct patrona fcrui pa- 
tris, non potuiilct cum fuofcruo matrimonium c6* 
tiahcre.l.li parrona.fl~.de ritu nupt.Ltcrtia. Ccodem. 
cr«»onon potctarellcconcubinalcrui : & ideoiequi* 
tur quod naticx patrona & icruo dicunrur tpurij. 
at nos loquimur in fcrua concubina, cum quapatro- 
nus poruiirct matrimonium contrahcrcL vxorem»> 
cum atithen. fcqucn. C. dc incelt. nupt. quocaio (dij 
naricx didafcrua concubina & parrono, naruralcs 
& non fpurij dicunrucgloi.in l.rin.rT. dc iure dclibcr. 
& in authcn. inccftas. C dc inccft. nupt. nam patro- 
nus potcft habcrc fcru.;m & concubinam.l. fin. C dc 
manumif. crgoilti naturalcs cxduderc dcbcnt fub- 
rtitutum, proutprobamrindido$.li quis rogatus, 
ind.l. Lucius Tirius.$.fin.&indicco$.volo,quiinna- 
turalibus filijs loqnunnir. &pcrhanc refponfioncm 
contrarium rcnct Ripa ind. $. li quis rogatus, qiun- 
do videlicct iiti nati &r conccpti in fcruitute, naci roc* 
runc cx fcruaconcubina, nam runccxdudunclubftj- 
tutum: qiu opintoncm anrccum fequutus futt Abb. 
ind.c. inprxlcntia, &intaUcafu mihividctur vcra 
conclulio, cum qua pcrtranfco. 

Tcrtius&vltimus caluseft,quandoadlunt natu- 
ralcs nati cx Uberis pcrfonis , & in hoc cafu omitTa di- 
rputattone&concluliucproccdcndodicasirtosnaca 
ralcsfilios fublticutum cxduderc,quamfcnientiam 
tcncnt Bar.Pau.dc Caftro, Ang.Cyn.Alexan. &Ripa 
in dicto $.li quis rogatus. BalcL &' aUj Dodores com- 
muniter in dicto $. cum aurcm. Ioan. Andr. inc-Rai- 
nutiits, colum.tf.de tcftamcn.glof.Abb.Fclyn.&Dcc 
ind.c.in prxfottia, Ang^.in Lhxredibus.$.Titiu&rLad 
TrcbelliaGahau.in l.Lcnturio,numero i a.rtdevul- 
ga.&pupill.fubUmit.Tii.iqucLinirada.delcg. con- 
nub. lib.j. numrro 4 r. Alcxan. in confil.94. numero 
primo, voltiminepnmo. Dcc. inconli.41 z.numero 
odauo. iocin.in conlilio l^x. volurainc fecundo . 
Marian. Socin. iuniorinconii.i j4.num.j.volum.i. 
Corn.in conli. 1 jjy.nuincro t. volum.j. & inconiiUo 
x l.numcro 1 z.volum. 1. & in coniiL 1 3 1 .numcro j. 
volumine j.Caprainconli. 1 tx. numcro f.& Crot. 
inconlilio i^.numcro 15. &lwccltcommunisopi- 
mo, qux probatur in dido $. li quis rogacus. qui te*> 
tus gcncrahtcrloquitur , & non in filio naturali con- 
ccpto infcruitutc tantum , proutDcci.indidocap. 
in prxfcntia, volcbat, vt ommbus redc textum illum 
intuentibus patcbit. • 
a 9 Supradicra concluliolpluribus modis declaratur» 
&Tprimo vrnon proccdatin hominccxiitcntcindi- 
gnitatc, nam tunc fididushomo nobilis fubfticu- 
noncm fub ea conditionc conccpcrit, fubfticutum 
non excludcc fiUus nacuraUs , iu tcncnc Bart. Alexan. 

?M. 
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Pan.de Caftro,Ripa,&alij DocTorcs communiccT 
in dicro f li qais rogarus . Parro. Albcric & Salycer. 
in dicTo f cum autcm . Abb. & Dcci. in diCto capir. 
in prxfcntia. Alcxand. in conlihononngelimoqti.u- 
to, voluminc primo, & in confilio iz t. volumi- 
ne fccundo, & Socin. in confilio octuagcfimofex- 
10 , voluminc tertio . qtiar conclufio probatur in 
dicto f li quis togatus : Hxc condufio ampliamr 
vrproccdat etiam inhomine nobili nobilitare fan- 
gtiinis, B.uto. in dicTo f li quis rogarus , & ibi Ripa , 
numcro i «S.quodprobarurarcmm. I.prime.f quam- 
uts, in vcrf publice. fTdcvenr. inlpicirem procedit 
ilgr.iuatiiselTer vilispcrfona,dunramen rcftator fit 
riobilis , quia fucccditur tcftatori' non grauaro. L co- 
flxredi. f cuin filir.rT.de vulg. & pupill. & ira ampliit 
Imola,& Alexan.ind.f fiquis rogatus.numero quar- 
to,antcfinera . qux conclulio comprobarur primo» 
per d.f cum aurcm.vbi fuir inftirurus naruralis filius,' 
&tamcn filij naruralcs inftiruri fubrtiruriim norter. 
dudunr.ergoattenditur qualitas rcftatoris & non in-' 
ftituti . Sccundo comprobatur pcr tex. in dicTo f fi 
quis rogatus, in verbisillis, cxcondirione&diqnira- 
tecias,quifideicomminT.&ira cgo renco licetRi- 
pa in dic \o f fi quis rogatus, conrrarium renear. Irem 
procedit in alio hominc vitx honeftx feu talis condi- 
tionis, cui verifimilirer verecundia effer fi fua cogna^ 
rfo,&fuadomusdcueniret ad talesillcgutmos, Bar- 
tb. Ange. Ripa, & alij communirer in dicTof fi qui9 
rogatas, Salyccr.m dicTo f cum autem, & Abb.indi- 
cTocap.in prxfentia. 

0 HxcdecUrariolimitarur phtribusmodis, f&pri- 
mo vt non proccdaf quando teflaror* nobilis mentio-i 
nem fcrilTet defilijs naturalibus m ahqna partc rc- 
ftamcnti, vetum hxcconclulio quomodb proccdat 1 
fupra dcclaraui. 

1 Sccundoliinftaturtvtnonprocedar, qttando te- 
Aator efletnaturalts, nam tiincnuuralesfilij raciunr 
deficcre condiftonerh.etiam fi reftator fir irtdignira-i 
rcitadeclarar Dec. in d.c.in prxfehtia, fitb numc.4 j. - 
in verfic. vltimo. qui moticrur per tex. m d. f li quuv 
rogatus, in verbis iilis , exconditione-cuts , qui hdei- 
commifir. Huicrextui rclpondcnirqnodprocedirir» 
conditione fcftatoris ad etTecTam ncgatiuum ,non 
autem adcrTecTum atnrmacimim, cum co cafu n.vu- 
raiisexfilio naturali grauato fubftitmum non cxda- 
<fat,vt probatur in cLf cum autcm. pcr quem textam 
contrarium tenet Ri pa i n d.f fi quis rogatus , numc- 
ro 1 x. cum quo egoconcurro . 

t ' Sccundn t principalis conclufio declaratur non 

fjrocedercquandograuatus non poller filios narura- 
cs habcrc fine marimo peccno & (candalo, vt fi eiTct- 
grauarus clericus infacns ordinibusconrtirurus, na 
tunc filij narurates fubftitutum noncxcludunr ,fed 
conditiolibcrorum quando verificari poteftquoad 
ecclefiam , qux loco nliorum legitimorum habctur , 
non haberur pro non adiecTa: fcd quando verificani 
non potcft, vtquiadifTuinefTct, fine libcrisex eius 
corporc procreandis , tunc habetur pro non adiccTa . 
Hancdcclarationem tencnt Barto. in I. hxrcdibns. f 
Tirias,nu.4.tTad Trebcl. Salycin d.f cum aurem.Ri- 
pa in dicTof fiquis rogarus. Abb. &Deci in ditSto 
cap.in prxicntia. 
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Ratioeff, quiaquando vcrbanon repugnanr.di- 
eTaverba, fi line liberis dcccflerir, inrcllirri polfitnt tn 
ecclclia, quxloco filiorum habetur.prour fupraalias 
dcmonftratum fuit.vcl in filijs adopriuis. quando 
verovcrbarepiigrant, tuncdicla conditio habcrnf 

fTononadiecra, &rarioeft .quiaharccondirio, fifi- 
iusineus presbyrcr exaliqua mulicre filiumacqui- 
fiuerir,vd licamaliqua muliere fornicarus fuerir, 
adeo, vtfilium fufcipiar,eftcontra lcgcjcunvfitob- 
iccnum & nefariumin ccdefia.&clt turpiffiraa & 
ncfandifTima conditio , crpo liabcrur pro non appo- 
lira.I.conditioncs. fl.de condir.inlrit.& 1. non dubita- 
mus.rT.dccondit.& demonft. 
f } Tcrtiodedararur non proccderc, tqnandoeffet 
tontradignitatem infliruri , qu6d de naruralibus in- 
tclUgerctur.vcluri fi eflet inftitura filia farmina, Ang. 
Imola, Pau.dcCallro, Afexand. & Ripaindictof 
fi quis rogatus,Barto.in I.hxredibus. $.fina.fTad Tre- 
bcliia. Abb. & Dcci. in diclo cap. in prxfentia . Tira- 
qucl.in tracT.de lcg.connub. Itb.j.mimero^y.&So- 
ci. in confilio8tf. numcro decimotert io , volumine 
tertio.& ratio eft, quia nemo prxfurnirur vdlc hono- 
rem familix fux violari, & familiam infamem in 
perpetuum reddere,argumen. I.ifti quidcm . (T. quod 
mcr. cau. crudclis dicirur qtii famam ftiam ncgligir . 
cap. nolo, 1 1. q.j. fcd turpiffimum cft & infame in 
mulierefornicationis &impudicitix crimen,quod 
non folum eius honorcm , fed' ramam totius fami' 
lix denigrare fbler, argumen. Lpalam. fqaxth adul- 
tcrio, & L fequen. ff. de riru hupr. & ex hoc dclicTo 
oriuntur inimicitix, fequuntur homicidia , & om« 
nc malum orirur , crgo non prxfumirur rcifatorcm 
hunc cafum infamem cogitaffe, & fi cogitalTer, ; 
nunquara de ilfis intelligcrc voluir . Dubitatnr an 
hxc conclufio procedar criam qaando cft inftiru- 
ta &grauara fntmina cxtranea. Alexand. in dicTof 
fiquis rogarus,&Fdyn.in dicTo cap. in prxfcnria, 
numero vigelimoprimo,tenent nOn procedere, quia 
cum certet ratio liipradicTa, &cum fit attendenda 

Jualiras & conditio reftatbris , in tali cafu attendcn- 
aeft diftincTio dicTi f fi qnis rogams . Pau. de Ca- 
ftro, Raphad , & Ripa in dicTo f fi quis rogatus, 
conrrariam rcnent opinionem , qui mouenrur: nam 
cum concubinarus fit maximum dedecus mulieri. 
dicTa Lpalam, & cum committcre in mulierc cri- 
mcn fbrhicarionis , & impudicitix, fit nefandiffi- 
mum & infamc , & cx eo oriri fblent inimidtix , ho- 
middia,& omniamala, ideo non eft verifimilete- 
ftarorcm cogitalle dc tam re enormi & infami , & fi 
cogitauerit, voluiflc vtoriundi &orri cxramimpn- 
dica & nefandiflima mnlicre fttbftitutum cxclude- 
fc.& licet condirio teftatorisfit attendcnda&non 
mulieris , ramen qiundoalrefa alreri non repugnar , 
tunc vtriufque condirio cft artendcnda , &ianto 
magts qoando rcflatoris voluntas fi non cxprcfle, 
(altem prxfampriue colligtrur ex qualirarc negocij. 
mihi viderurvcra confiderario Alexandri cx hacra- 
rionc Supra vifiim fuir, quddquando ftibffiturio fa- 
cta fuitab homincnobili, tuc naturalisfiliusgrauati 
fubftiturum non excludir. quxconclulio procediret 
qrt ea facTa roit ab aliquo homine vitx honert^,ieu ta 
)js codicionis cui vcriiimiliter verecundia eiTet , fi fut 
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cognatio & fua domus dcucniret ad talcs illegiti- 
mos.modo fic, aut tcftator cft honcftx vjtx, aut non, 
J ; honeftx vitx cxiftit-,& tunccrcdcndura cit noluillc 
cius li.vrciiit.ucm pollc &dcbcrc dcucnirc adfilios 
natur.iles.qtu oriuntur iu ignominiofc rcfpcctu ma- 
tris. ft honeiU vitx non cxilLir , & tur.ccumccilct ra- 
tio cius honoris & familix, vcriiimilc cftcogitallc 
ctiam dc filijs naturalibus.cumcius conditio hanc 
confidcrationctn non rcijciat. 

f 4 Quarto dcclaratur non proccdcrc , j qfi cllct fub- 
ftirutus alius filtus tcftatoris leginmus , & naturalis , 
namtunc naturalis fubllitutum nonexcludit.Salyc 
jn di&o $. cum autcm,& Ripa in d. $. ii quis rogatus, 
nu.i4.cV rauocft,quiafidignitas tcftatoris hoc opc- 
ratur vt naturalu fubftitutum non cxcludat , quanto 
inagis idopcrandebctaffcCtiofilulis,&amor parcr- 
nus, nam tccundum Ariftotclem, homoimaginatuc 
dealio, quod ipfe iatfturuscft in fc iplb - fcd cjuis crit 
illc qui volucrit cius licrcdiutcm porius dcucnirc ad 
iilium naturalcm ipfius grauati , quam ad fuum filiu 
lcgirimum &natiu-alcm ?certcncmocrit,crgo non 
cft coniidc.andum tcftatorem ni illa conditionc, li 
finclibcris dccellerit, voluillcdcfilijsctiamnatura- 
libus intclligerc, &it» cgotcnco hcct Alcx. & multi 
ali) contrarium tcnucrint. 

j t Quinto dcclaraturnonproccderc.tquandofub- 
ftituucllct pia caufa.Bal.FcJy. & Dccin dcin prcfen 
tia.quimoucnrur,quiaiudignitascxclciix patitur, 
crgo attcndi dcbct . confequcnua probatur , quia v ti 
haoctur rcfpcttus adqualiratcminftituti fccundutn 
Alcxand.lmo.& alios in dicio $.li quis rogatus, ita ha 
bcriquoqucdcbct ad fubftitutum . Huic rationi rc- 
ipondcrar,quodindigniusinftitutiattcndtturqua- 
tcnusoffendit tcfutoris digniutcm. vcl dignitas vcl 
indignius.quxadmittu, vel rcpdlitfilium natuu- 
lcmgrauati ab cius iucccflionc cx pcriona ciusfihj 
naturalis nafci dcbct, comparatataiucn adeumcui 
fuccedcrc dcbct,vclqui cum vocauit,nonad cum 
quiadmitti dcbct indcfc#um filiorum grauati,& 
iic pictas & dignitas teftatoris pondcran dcbet & 
nonfubftitutijVtcxprcilcin dicro$. li quts rogatus, 
probatur.fcd ii dignitas tcftatoris naturalctn nort 
cxcludit , non eft diccndum , qu6d ccclcfia fubftitu- 
ta iplum cxcludet, & idco conttai iatu opinionem tc- 
ncnt Aicx. & Saly. in d.$.cum autcm. Alcx. &Ripa in 
d.$.li quis rogatus,vbi hanc vcriorcm &communcm 
dicitxum qua cgo pcrtranleo. 

j 6 Scxto dcdaratur non proccdcre, fquando tcm }>o 
rctcfUmcnti iftc inftitutus iubcrer filios lcgitimos 
& naturalcscx vxorc viucntc.Pau.de Caltro indiclo 
$.liqiiisrogatus.conttariamopinionemtcncntAlcx, 
&Rjpa in d.$. fiquisrogaius.cumquibus egopcr- 
tranieo per rationcm iplbrum. 

37 Scptimodcdaratur non proccdcrc, tquaododi- 
£tam clle t, li finc hxrcde deccllerir. Ioan.Artdr.i11 ad- 
dit.ad Spcculat.in titu.de tcftamcn. $,primo, vcriicu, 
eft &aliaquxftio,& Felyn. in dicio cap.in prxicntia, 
numeto 1 1. vcrli.falhttcrtio.&ratiocft,quiaappcl- 
latione hxrcdis venit lixrcs vniucrlalis. Lquxdam. $. 
his ctiam . if. dc cdcn. icd tahs ncpos non poteft vni- 
ucrlahs hxrcs cllc. auth. licct. C.dc naturJibcr. crgo 
fub ca conditionc non continctux. 



38 Odauo&vltimo dcclaraturnonproccdcrc, t"» 
naturahbusortisex damnacocoitu. Bart.& Ripam 
di&o$. liquis rogatus. Angc. &Albcricin dicio $. 
cum autcm. Aldat. in Lcognofccrc, numcro quinto. 
ftdc vcrb. lignifica. Dec. in d.cap.in prxicntia . loaru 
DilccUn tracla. dc artc tcllan. tituloquinto.cap. 1 j. 
& Bcro.in coniiho 7 3 . numcro dcdmoquarco, volu- 
minefccundo.&ratiocft , quiatalisinftituinonpo- 
teftauthcn.ex comp!cxu,& authen. inceftas.Cdcin- 
ccft. nupt. crgo cius cxillcntia tanquam fruftrato- 
riaatcftatorc, qui voluitdidos ncpotes fucccdcrc. 
LLucius, in fine. iEdc hxrcd. inftirucn. non potcft di- 
ciconlidcrata. 

3 P Quod conclufum fuit fupra in filio naturali, t an 
idcm procedat in filio nattirali nato cx coniugato 
&folutavulcndum eft .& totadimcultas huiusqux- 
liti rcduciturinhoc,an ortus cxconiugato& lolu- 
tanullis cxiftcntibus filijs cx lcgitimo nutnmonio 
natis , poftit patri fucccdcrc laltcm cx tcftamcnto. in ' 
quachmculutcdux funt principalcs Doclocumopi- 
nioncstQiuruiii prinucft»quod patri eottcftamcn- 
to iucccdcrc non ponit,quam opinioncm tcncntSa- 
lycct.& Odoficd.in l.prima.C.dc concubi.Pct.dc 
Anchara. inconiilio 1,7. Alcxan. inconiilioc>o.nu-. 
mcro 1 6.voluminc iccundo.Guido Papx dccil. 1 80. 
Dcci.in coniilio 3 06. Gozadin. in conlilio ii.Iaf.in. 
conftho ; 9. voluminc tcrtio . Marcus AntoniusNat- 
tainconlilio 41 1 .laco. Mcnoch.in contihoclo.nu- 
mcro 1 C.Didac Couarr.in cpitomc, de fponiahbus, 
fccundapartc.cap.S.$.quinto, numcrodccimoquin- , 
to,& Pctrus a Placa in cpitomc ddictorum, hbropri- 
m0.cap.4t . numcro 3 f. Angc.in chdaLprima. Cde 
concubi. Ioao.dc Anan.incap.fccundo, dc adulter. 
GuidoPapxin coniiho 17.& I'.ild. inconliho 2.67. 
voltimincprimo, joxsut. • .1 ) 

Qui Doclorcs moucntur . Naruscx coitu darana- 
to.accufabih & punibili cft infucccilibilis patri& 
nutri ctiam cx tcftamento.$. Ena. Authcn. quibus 
mod.naturaLcmc.fui.fcdcoiiusvxoratiicuconiuga- 
u cum foluta cft damnatus, accuiabilis , & punibihs , 
vtprobabitur, crgonatuscx tali coitu eft infucceiC. 
bilis patri ctiam cx tdlamentaMinor probatur,quia 
tftc coiugatus potcft acculari dc adulteho , & ftupro, 
qucxiaccuiari & puniri poiTu de adulterio, probatuc 
hac rationc . Vic & vxor ad imparianoa debent iudi- 
cari,cum viri & vxoris voa fit hdcs caftitatis, vnum fa , 
cramctum inleparabilitatis, & vna fpcsprolishabcn- 
dx. c. |. dc iponlal. & c.dcbitum, dc bigam. crgo licuc 
vxor ii ab alio cognolcatur dicitur adultcra,ira etiam 
&virrcra Inbcnscum foluta dicituradulter.&hinc 
cftquod I iugo. 111 cfraternitatis. ^ 4. diilinci. dicit , 
quod virin vcriratc adultcrallc dicitur rcccdcndoi 
hdcprxftiu.lialiam mulicrcm cogaoicat. c pubh- 
co. $. ll ergo . 3 i.q-j. vbi dicitur quodintcrconiugcs 
dcbct fidcs fcruari & facramcucuin , quxcura defue- 
rint,non comugcs,fcd adulteri appcllantur. fcd pcna 
aduhcri) in virocft mortis.l.qtiamuis, lai.Cdeadul 
ter.Lquamuis,&l.ncquis. Cdcaccuiat.qtix pccna 
licctin mulicrc iit immutatapcr authen. fed hodie. 
Cde adultcr. tamcn in vironihil cft immutatutn. 
Cum.in conii. 1 54. Alcx.in conli.p^. &in confi. 119. 
volum.6. &inconii.i 3. volum.^.Marli.inconli.S^. 

& 101. 
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& 1 o 1 .Dcc.irt c.nouit.$.de adulrerijs, dc iudic.& Af. 
fti&inconftitutionibusregni, in rubr.dcadultcr.& 
lcno. &inconftitucione, kgumalpcrirate, numcro 
pnmo, &fcprimo.ergo cumorruscx coniugaro& 
tolura (ir ortus cx adultcrio,dicicur narus cx cottu ac- 
culabili&punibili. 

Qubdlimilircr iltcconiugatus accufari &puniri 
poflirdcftuproprobatui , qiiiapro coirucum virgi- 
ne vel vidua qnis poteft accufari dcftupro. f icem lcx 
luba, inftitttt. depublic. iudic.l.intcrlibcras.)i.).trde 
adulter.& l.fttiprttm. rT. cod.titu. qux pccnain pcr- 
iona httmili clt rclcgationis cum aliquali cocrtionc 
corporali : &in alia pcrfona confifcationis dimidi.c 
partts bonorurru Alcxand. in conll i j.& i6j.vol.7. 
&in dictoconiilio 119. 

. Huic ratiom tcipondetur . quod non cft vcrum q> 
coirusconiugati cum loiuraficacaifabilis&punibi- 
lis, nam non rationc adul teri/. 1. j. C.de adulter. & ibi 
Salycct.& Bald. Soci. in conlil. 1 48. voltim.). & Alcx. 
in conli.t j9.volum.|.&racioeft, quiaacccllusad fo- 
lutam non eft propric adulterium vt mquitGuido 
Papx in conii.t r j.col.i.aimadulteriudtcaruralic- 
ni thori violatio, quali rranittus ad alcerius thorum , 
quodnon contingic in tolura.itcm non cft accufabi- 
lis&punibilisracioneftupri, quu fttiprum noncoin 
inirtirurcummcrerrice, fcdcum mulierchoneftcvi- 
uonte ( vt cft tcx.in d.$.itcm lex lulia , & idco quarliber 
mulier foluta, quannhoncftc viuicnon permictitali- 
quem lcgum laqucis innodari.l.li ca,& L qux adttlrc- 
riura, vbi bonus tcxrus. C dc adulccr. & Llt vxor , vbi 
fiar.ffideadulrcr.crgocum non rationcadulterij nec 
ftupri tahscoitus poflitaccuIari&puniri,lcquiturq> 
ex eo ortus non cft inlucceflibihs ialtcm cx reftamen 
co.&lidixcns,qu6dlicer caltscoitus nonlic accula- 
bilis &punibilis nec rationc adulrcnj,nec ratione ftu 
pn, camen accuiare potelc vxor virum ex gcncrali ca- 
pitciniurtariim, nam inmriam patitur , cu matrimo- 
niumviolarur,vrcradicBai.in Lj.Cadlcg. luLdcadul 
ter.ergocum iit cx hoc capite talis cottus acculabilis 
& pumbilisdicicur datnnarus, & idcoorcus cx eo cfti 
citurinfucccflibilis. Rcfpondco qnodopinio Baldt 
cftconrragtoflamibi, quacconrrarium tenet vigore 
illius cextus, & ego opinionem glollx veriorcm puco 
cxduabus conluicrationibus, tumquia propter rc- 
ucrentiam macrimonij noncompctit vxori actio in- 
iuriarum contra virum, arg.Lnon lolum.ji.quamquj. 
fXdcintur. tum cr quia actio iniuriarum lnramar, qd 
procedicrtuciniuruarroxexiftac.liucnon, prour rra- 
dir & communcra opinioncm cllc firmar Iulius Cla- 
rus in hbro t.lcntcntiarum, in $.iniuriam,in verf. itc 
condcmnacus actionc iniuriarum. & tdeo rarione in- 
fami.cditirur rurpisactio, quadcreilU turpisactio 
dcncgacur vxori contra virura ob honorein macri- 
muni).l.nam i 1 honorera. rt.dcattionercr.ainot.Ct'> 
finnatur harc opinio , quia non minor rcuercnria de- 
becur pcr vxorcm viro, quam pcr fiiium patri. Lquod 
in vxorcm.C.de ncg.geft. & tradit laf. in Ltran factio- 
nera.la z.nunu-.i.Cdctraniac. &idcovtifilioactio 
iniuriarum ob reucrenriam noncomperit concra pa 
trcm. I.prxtor cdm r. f fcd & ii quis. ff.dc iniur.& 1. 1. 
ff.dc oblcq.a libcr.& liber.parcnt. & patron. prxftan. 
ittctiaranoncompcuc vxoriconwa Yinun.nccUU 



actiointcntaripoccft contra mulierem folutam pcr 
vxorem, quandoiplaignorauirTicium cumquopu- 
tahabuic rem.elleconiugartim.prour cradir BolLio 
luapractica criminali, in tir.de coitudjmnaco&pu- 
nibili, numcro to.nam rali cafucoitus noncftaccu- 
fabilisnccpunibilis, &ignorantia prafumicur, can, 
in lectiim j 4-q. 1. & fi adiiuc drnuo dixcris quod ho- 
dieacrentoiurcdiuino &canonico dicirur raliscoi- 
lusdamnabilis&ptinibilis.cumomnis coitus quo- 
modncunquc, quamcum vxorc .propricdicarurcf- 
fcilhcitiis&punibilis. cap.nctno, &cap.uicrcrrices. 
j t.q.^.&dilputacglofin clcmcn.ad noftram.$.fcpci 
mo. dc harcr.Rcfpondcrur, quod pnrdicU locura 
habcnrquoad pocnam ipiricualcm, non aurcm quo- 
adpcenamtcmporalcm,qui acrcndirur in maceria 
ifta,nam ad hoc vt nactts excoicu illiciconon fuccc- 
dat patri lalcctn cx teftamento , dcbct taliscoicus clle 
accufabilis&punibilis aliqua lcgctcmporali,&pe- 
nadcbcrclleimpoliradeiurcciuili, puta adulrcrij, 
inccftus, vcl ftupri, prouc habccur Inllicuc.de public. 
iudic. $.iccm lcxluiia.de adultcrijs, & ica dcclarac 
M.ucluhl. in cra&acu fucccflionis ab lnceftaco, in 
othuacolumna.inverlic. vnum camcn rctfar. &ii 
adhuc denuo dixeris.quod hodie eciam li coi tus non 
firaccufabibs & punibilis, camcn fi lic damnatus, 
orricx eo non tunr fucccflibilcs, vtprobari vidctur 
in diCcof fin. Infticuc. quibtis mod. nacuraLcftic. fui, 
vbi difiunCtiuedititur,qu6dniiiisnaruscx inccftis, 
aut ncfanjs, aut damnacis complcxibus non eftfi- 
Jius nominandusnec alendusapatre.idera habctur 
in authcn. cx complexu. Cdc inceft. nupr. fed omnis 
Coicuseft damnatus dc iure ciuili prxccr illura qui 
babccur cum coniugc vcl concubina, cigo orci cx 
coniugaco&foluca ,quain lurc concubin* rccincre 
nonpotuid.prima. C.deconcubin.dicunturnaticx 
damnatis complcxibus , & idco infucceflibiles exi- 
ftunt.idcm probari videtur in $. difcrccts, in verlicu. 
fi vero crTuia, in Auchen. quibus mod.nacuraLcific 
fui, vbidifponiturquodfilijs naris exeo, quiplurcs 
habecconcubinas, nihil parcr potcft conferre, &tn 
ralis coi cus quamu is fic iLimnarus , non tamen eft pu- 
nibilis. & qutxl patcr iil 10 ipurio nato cx coirti dam- 
naro& non punibilinihil rclinqucrc poflic rcncnc 
Azo in fumma . C de nacuraJ.Iibcr.Barto. in 1. fina.tT. 
de his quibus vcindign.Pau.de Caftro inl.fina. C. 
famiLerciicttn. & Oldrad. in confilio 1 p6. Huiccon- 
fidcrationi rclpondctur, & prirno non obftac tcx. 
in dido f fi. & eius inductio, quia proccdir & loqui- 
turin damnaris complcxibtts, qui tamen fintaccri- 
fabilcs & punibiles , prouc ibi Iaco. dc Bclu. dcclarac 
glol. & .Salycet.ind.auchen.ex complcxu, idcm vo- 
lunr, & glof Cvn. Barc. Bald. Anr». & omnes lc-gcnres 
cranfcunc in l.ti qua lUuftris. C.ad Orficia nam quan- 
do coictis non cft accuiabilis ncc punibilis , cuncdi- 
ctiisf. non proccdic, &raiio cft, quia ftarc poteft 
ouodcoitus litilliatus& rcprobatm ncdtim lccun- 
dum canoncs, fed eriam fccundmn legcs , & tamcn 
lexdcfcrar naris exrali coitu ncdummatcinara, fcd 
cciampaccrnam fucccflionem : coicusenimconcubi- 
narius cft damnatus ncdum a canonc, fcd criama 
lcgecituli, vr in Authen. quibus raod.naiuraicffi.fui. 
Ji.dlud, &in Amhcn,vtnonluxurientur contra na/. 
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vbi rliriturquod Imperator cftcaftltatisamator, & 
tamcnnnllus dubirarquod rilnis natus cx concubi- 
na.fiicccdirnedummarri , icd criamparri.vrinaiirh. 
licecCdc natural. libcr. ctim crgo lex dcfcrar fucccf- 
iionem naris cx n6accufabili & punibili coiru.fequi- 
rurquodd. f. in illisvcrbis.cxdamnatiscoplcxibus, 
intdligitur in complexibus, qui liinr acctilabilcs & 
punibilcs. Ncc obltar conlidcrano facta pcr tcx.in di- 
ch> $.dil'crctis, in vcrfic.fi vcro erfufa . dum diccbarur 

2u6dcoirus cumplunbus concubints nonellaccu- 
tbilis , ncc punibilis , quia rcfpondctur quod immo 
raliscoituscftpunibihs, licct non ordinariapcna.ta- 
rnen pcrna cxrraordinaria punin potclt.cum talc-s 
concnbinar & carum amalij, laltcm cxtra ordincm 
puniri polliinr , quia cft rcs maii cxemplt, vc l.pnma, 
& pcr totuin. ff.de var. & cxrraordin.crimin. & l.tcr- 
tixrT.de crimi. ftcllionat.&itarcncr Arcci. in j.no- 
uiflime, fub numcro lcptimo, lnftitut.dc Senaruf- 
conful. Orficiano. 

Ex rcfponlionc facTa anrcdiclo fundamento, & cx 
obicchonibus&replicationibuscoliat , qi qn coirus 
coniugati cum loluta non cft accufabilis & punibilis 
tuncortus exeo potcft patri fucccdcrc faltcm cx tcfta 
mcn to , & idco al tcra ell opinio volcns qtiod ortus cx 
coniugato &foluca vili & inhonclu poftir pacri ex 
tcftanientofucccdcrc nullalcgitima fobolc (ublirten 
te, fcdortuscx coniugato &(61uta honcfta non eft 
fuccclTibilis.quamopinioncm rcncnr Soci.in conlil. 
148.& ibi Oarrolusdc Bartolinis fcilli conlilio liib- 
(cnjMit.&liccc loqtiaturin lucccllionc matris.camcn 
per fuas rarioncs idcm eft in fuccclTtone patris, pro- 
uc dicic & fequitur Gabrid Palcorus in cracta. de 
(pur.cap.41.Pau.de Caitroin conlilio $ ^.iub nume- 
ro quarto, in fccunda parre. Alcxan. in conli. t ; 9.V0 
lum.primo. Aymon Crauetrin confi. 1 66. Rolandus 
a Vallcincon(iI.74.volum.j. Manan.Socin.itiniorin 
conli.i to.fubnumero f.voium.fccundo.Arct.in $. 
nouifllme, Infticuc. dcScnatufconhil.Orricia. Salvc 
inauth.cxcomplcxu. Cdcinccft. nupr.Ioan. CephaL 
in confilio ^S.numcro 1 r. \'oluminc primn , Dyn.in 
rubr.iT.dcconcubin.&lofcphus Ludouict in dccifio- 
nibus Vmbriar, dccif. 1 8. numcro i <>.& hxc cft com- 
muntsopinio,prouc Didac. Couarr.&Pcrnisa Placa 
in fu pradi chs locis rrad u n t. & moucn t u r, qui a quan- 
do coniugatus rem habuit cum folura honclia , cunc 
puniri poceft rationc ftupri , quod committitur cum 
virginc vcl vidua. $.item lcx lulia, Inftirtic. dc public. 
iudicLintcr libcras.$.).h r .dcadulter r &Lftupru.rT.cod. 
tiru.&quandocoiruseft accutabilis &punibilisrunc 
ortuscxcoelt infucccflibihs patri, vrprobaturin d. 
f.fin. Auth. quibus mod. natur.il. cftic. fui . &dicitur 
ortus cxdamnarocoitu.Bal.in coofi.167. volom.j. & 
in conlil.4 cy.volttm. f.lcd orrus cxconiugaro &fo- 
lucavilis&abicchc condirionis,&inhoncfta potcft 
patri fuccedcreex tcftamcnto,dummodo non fit vul- 
goquxfitus,&alusfobolcs non remancat. &ratio 
cft, quia non ratis cx ncfanjs, aut inccftuofis nu- 
ptiis , autcxdamnarocoitu funr fucccftibilcs parri cx 
rcftamenro , &damnatus coitusdtcirur , quando cft 
accufabilis & punibilis. Bart. in i.fin.numc.4. ft!dc his 
quibus.vr indign.Capra in conti.i.pcr totum, & prav 
ppuc.num.ict. Alcxan.in conll l-a.vi.lum.f.c* hoc 



1 rentacinqui/ 

communircr rccipitur , prout ailcrunc Iulius Ciaru* 
inlib.f.fcnrcnriarum.in $.fornicario, in verCfrcquen 
ter dubitari amtingir, DidacCouarr. in antcdi&O 
loco, &Ioanncs Baptilraa Vilialobos in fuis commu 
nibusopin. ntimcro 1 16. &quod ortus ex noti dam- 
nato coitu,ideft qui non cft acctifabilis nec punibiiu 
fit fuccelTibilts patri, probarurindich>$. fi. Authcn. 
quibusmod. nacural.cthc.fui, a contrariofcniu.icd 
coicus coniugatus cumlolura vili &tnhoncfta non 
cftaccufabilis nccpunibilis, vc fupra in refponiianc 
fundamenci prim.c opinionic dcmonltratum fuit, 
&probat Gramat. dccif. 107. vbialleritiupcxttcrii 
Conliltum ludicarum fuillc.crgoorruscx taii coira 
potcltpatriiaitcmex tcftamento fuccedere. Vcrum 
notaquodortusextalicoicu non accufabili &puni- 
biliab inccftaro porcft matri fucccdcrc, glof.Barto. 
Cyn.Bald.Ange. &ali'legcntesinl.liquaiifuftrii.C 
ad Orficia.& rradir Soci. tn dich> coniilio 1 4 £>'. & ibi 
Barrolus dc Bartolinis feilli conlilio fiibfcripiic i£ 
ratioettquia rclpcchi matris& coniunciorum per 
marrcmdatur cognatto. I. ti (ulpccca.$.primo.tt.d0 
inoftic. tcftamcn. $.nouitTHnc, Inttitut. ad Orficiart. 
L hac parrc, & I. fpu ri tis . ft. vndc cogna. fed patriab 
inteftato no fucccdir, vtprohaturin $.fi quisaurcnv 
Authcn.qtiibus mod.naturaJ. cthc. fui.& ratio eft* 
quiancc rdpcchi pacns &coniunCtorum pcrpatre 
vlla clt a gn a 1 10. $. vulgo, I n fti tut.dc lcgi t, cognat. iuc- 
ccll. nam fpurij non habcnt lincam quoad patrcnu 
ncc (un c dc domo pacris, ncc ci vlla agnarionc aut 00- 
gnationcconiiint;untiir,vc-vult Bar. in ltiitcl.is.rl.de 
capir.dimin.& inlpronunciacto. $.familiz. fEdc^-cr- 
bo.ligniiicat.Bald. inl. lucconfultiiTinu.$.eoumpcr* 
fcC>o. Cde tcftatncn.& in LccrtumxoL^. verf.lVqui- 
rur vidcrc.Cvndc legit.& 111 l.cx libera, per ilhimtcx. 
Cdc (uis&lcgit. 
40 Rcloiuta hac quxftionctvidcndum cft, an quod 
difponirur in dicto $. li quis rogatus, in naturaiibus, 
habeatlocAim cttamin ittis filijs natisex Coimnon 
acculabili nccpunibili.Naturalis cnim propric ap* 
pellarur quanno natuscftcx concubinavnicarcren- 
u in domocx fchcnure, idcft figura concubinarus 
in cadcm menft , in codcm kch> ac il cllet vxor , & 
cum qru patet rcmporcconceptionis poruitlctcon- 
trahcremaxrimonium. $.palam. Atich. quibusmod. 
naturaL erhc lcgiti. Bald. inl.fin. Cde nararaL liber. 
& Barro.jn l.fin. ff.de concubin. & Spccular. in rir.de 
fucccflio.ab inteft. colum.4. vcrti.& no. rria. &quod 
habcar loctim facit, quialicctpropric ifti filij nacu- 
ralcs appeilan non pollinr , fcd (puri j , tamcn icctin- 
dum communcm vfum loqucndi nacurales appd- 
lancur. Bal. in conli. 1 19. vol.i. & in conli.iod.vol.,*. 
Iafinconti. j*t . vol.t. Anr. dc Burr.incpct vcncrabi- 
Jcm.pag.pcn.qui filij iinrlcgir.Io.Andr.inaddit.Spcc 
in tir.qui filt j lint lcgicimi.circa princ.Nicol.dc VbaL 
in t racrxdc fuccclfab i n teft.coI 11 m. 1 .ad ii.& Aymon 
Crauct.in confi. 1 6(>.num.S. & illis Doctonbus atrc- 
ftanribus de coinmuni viii loqucdi crcdi Jcbcc.Dcci. 
in l.t.$.primo,coliimJin. ri.liccr.pccac.inconfi.4ao. 
in fi. 5 c 9- c> '.' 1 . & <5<*4. Curr. lunior in confilio 60.6C 
Go/ad.incon(iho rp.qtii cotnmunis vfus loquendi 
prarualcre debet in qualibct matcria. 1. Itbrorum. $. 
quod raiue Caiiiai. ft! dclcg. j.Uar. inl.nondubium, 
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C0L4. Cdc legibus . & hinc eft quod appeilatio vulgi 
pro iure lubctur, & illc communis vfus loqucndi 
attendi dcbct ctiam in iudicijs.Bald.in conii. 1 8 3 .ITa- 
ruto Cuutatis Vcronar, volum.i.&inconli.i 1 j.do- 
mus, volum. j. &hinccft quodproptcrcocm vfum 
loqucndi fitcxtenlio devna pcrlonaad altcramctii 
in m.itcriacxorbicanti & correttoi ia. Imo.in L li ve- 
ro.$.de viro. fT.folu.matrim. & Corne. in conlil. 5 1 8. 
volum.j. & in conli. 1 ct». volum.4. &comtnunis vfus 
loquendi dicitur iusnon fcriptum.j. cxnonfcripto. 
Inftttut.dciu.nat.& ciui.& ideo cumcx communi 
vfu loqucnduili rilij naturalcs appdlcntur, perinde 
cftac li dc iiirenaturalcsdiccrcntur , crgo d.$. ii quj$ 
rogatus loquens in naturalibusproptcr communcm 
vfum loqucndicxtcnditur & locumhabet etiam in 
iltis filijs natis cxcoitu non accufabili & punibdi. Si 
bcc concluiio vera ellcr, proccdcrec folum in natis cx 
foluto & foluca, quando talis coicus non potcft accu- 
farinequepuniri, namin hoc cafuBaldus loquitur, 
qui dicit qubd cxcommuni vfu loquendi ifti naricx 
ioluto & foluta naturales appcllantut cui allertioni 
in tali cafu cftcredcnduin , prout latc tradit Marian. 
Soci-iun.inconli.j. num.j8. volura.4. vcrum iialdus 
loquiturquoadlegitimationcm, nonautemquo ad 
fucceflioncm, cum tali cafufcructur ius communc, 
proutinnuit &declarat Marcus Antonius Nartain 
conliho^i i.&ideo cumiitinaci non poilintab in- 
teftatofuccederenequcctianiinfticui poftint quan- 
docoimsfuit cumhonelta muUere, &quando fuit 
cum inhoncfta licet poftintinftuui, tamen narura- 
lcsproprie non appcllantur, nec vlla agnationc lcu 
cognationccumpatre coniuguntur nccdcdomo pa 
trisappdlantur.crgo tcxtusin ditto$.li quis rogacus 
loqucas in naturalibus non dcbct c-xtcndi ad iftos na 
toscxiftocoitu,licetnon accufabih , ncc punibili.cu 
fit dirTcrcntia inter eosin fucccflionc ab tnteilato» 
cum naturalcs pofEnt in duabus vncijs ptcrnx fub- 
ftantix fucccderc, authcn. licct. C. dc natur. libcr.ac 
ifti minime vcprobaturin J.liquisautem. Authen. 

2uibus mocL natur.cfHc.fui. & idco cum ab intcftato 
icccdcrenonpoilint, noncft vcrilimilctcftatorcm 
dc cis cogitallc&cum ius non fbucat illas, prouc na- 
turales, proutprobatur intoto ticC.dc naturaLlw 
bcr.& pcr totum in Auth.quibus mod.natu.cffic.fui, 
fequitur qubd lunfconfultus loqucns in naturalibus 
non cxtciiditurad iltos aliosrilios, &itacgotcneo. 
pro qua opinionc facit dictum Marci Antonij Natcc. 
in conli. 6 1 i .num. 7 . vol. 3 . 

I Conditio,ii linelibcris decclTcrit, fari ctiam in lc- 
girimatisadimplcatur. pro rcfolurione huiusquxli. 
ti duo cx mentc Doclorum conlidcrandi func cafus, 
&pnmuscftquando dictum fuitliiino fiUjs lcgici- 
mis&naturaUbusdccctlcrit, fubftuuoTirium, &in 
hoc cafuduo liraiUtcr coniidcrantur cafus.&vnus 
cft quando quis legirimatus fuit per fubfcquens ma- 
trimonium , fecundus vcro efl.quando pcr rcfcriptu 
quislegitimatus cxtitit. &circa primumcafum, di- 
casfiliiimper fubfcqucns matrimonium lcgitimatii 
fubltitucumcxdudcrcDcc inconfi-i jj.Cardin.Pa- 
«lanconlilio 1 jxolumnaquinu, volumineprimo, 
Bocr.dcrif 1 jo. numero 10. Ripain rubr. ffii ccrr, 
peuc numcro tcrtio, & inl.ii vnquam» numcrQ 86, 
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C-dc rcuocan. donac& Curciunior in confilio 17 & 
ratiocft, quiaittidicuntur naturalcs nccnon ctiam 
lcgitimi appcllantur, vtprobatur inl. nupcrlcgem. 
Cdc natural.libcr.in j.li quis igiiur.Authcn. quibus 
mod.natur. ctTiciui.& ia §.j. Authcn.quibus mod. na 
tural. erhc. lcgit. & hinc cft qubd ifti promoueri pof- 
funt abfquc dilpcniationcad ordincs & ad bcncfi- 
cia & ctiam ad cpifcopatumx.innotuir, cxtra de clec 
& ibi Abb.& Ancdc Butr. & hinc ctiam cft, quod ifti 
admittuntur ad cmphyteulim ecclefiafticam con- 
ceilam pro filijs lcgitimis & naturalibus. Anc de Bur. 
in cpcr vcncrabilcm, qui ftli) lint legi. Imo.in Lquod 
dicitur.rLde vcrbo.obligacPLt.de Anchar.in confilio 
14 1. Alcxan. & aUj in dicfo $. li quis rogatus . & hinc 
ctiam eftquodiftiin fcudisadniictuntur.B.ild.Alua. 
&aUj inc.j. $. nacuralcs, fidc feu. fiicnrcontroucrf. 
intcr domin.& agnat. vallal. Hoftienf Card. & com- 
munitcrCanoniltx incap. lator, qui filij lint legir. 
l-Unc&vlriino alijs omiirisinfertur quodifte lcgi- 
tinutuspcr fubfcquens matrimonium lcintc ftacuto 
foeminas cxcludcntc proptcr mafcidos illas excludir. 
Anto. de Butr.indiclocap. pcr venerabilcinBald.in 
l.cam quam, numero 16.&. m 1. cum acutilTitni , 11 u- 
mero lcptimo,&ibt lafnumcro fccundo. C.dc tidci- 
commili.Pau.dcCaftroin confilio 180.colum.fin. 
volumineprimo.Anchar.inconl1.L4t. Dcc.in conii. 
t.j j.&in conli.jx.&inc.cnmincun<fti$,declcci.& 
Gozad. in conii.6".num. j8.&TiraquxL in l.ii vnqua, 
in vcrbo, fufccpcrit libcros,nu.8 t.C.de rcuocan.do- 
«uc&in cr.Kt.dc iur.primog.q..t 4.num.j6. 

Hxc conduiio dcclaratur priinonon proccdere, 
^Lfquando lcgitimatiopcr fubfequens matrimonium 
ficrct in mortis arriculo. Ange. in L ied cft qua^itum. 
ff.de Ubc. & polch. & in l.nuper. C.dc natur.hbcr. Al- 
ciacinLj. n .i n. :o 44. fLdcvuIga &pupilLBarbac.ia 
ConiiUo jo.numero 1 L.volumincfecundo. Brun. in 
conlilio 1 j.numcro 1 7. Ruin. in cohiL 1 6 j. nuracro 
ieptimo,volumiuctcrtio, inconii.1.1 t.numcro7.& 
in coniil. l 1 1 . numero j . volumine primo , & Tira- 
quellus in dXii vnquam , in vcrbo.fufceperic, nu.74. 
C.dc rcuocan.donac & loan. Fab.io Lcura qius , iu ri. 
Cdcnaturdiibcr. 

Hxc opinio probatur primo per tcx. in d. Lnuper. 
Cdc natur.il bcr. qui tcxtus nonprobat. fccundo& 
vlrimo probatu r pcr texan I. riuc mc^.ff.iolu.matrim. 
vbi notarur,quoda(ftus,pcr qucm altcr cxcluditurin 
mortis articulo , cdcbratus , pra-funutur in fraudcm 
geftus & ad illius£xclufioncm:& per huc tcxtum BaL 
inc.in prxlentia, dc probacionibus, condudit quod 
ligrauatus fidcicommiilb, liiinefili|s dcccllcrit, in 
arriculo raortis profitcatur rdigioncm, quodfidn- 
commillum cxpir.it , quia profcllio in rraudcm facla 
prclumitur, & idcm ccnct Spcculac in titulo de ftacu 
mona.qualiinfinc. & Pctr.de Anchara. in cap. ficut 
nobis , dc regular. & hinc cft quod rcnuuciatio farxa 
in arciculo mortis, prxfumitur facfa in fraudcm 
cxpccfautis.cap.iccundo, dc rcnunciatio. libro fex- 
to. Huic tcxcuiicipondcturquod proccdit quando 
non intirmus adfuin fccit, nam tunc cum non ad- 
iiccaula & ejoi mulier fit fgra, vidctur rcpudiuin 
infraudcm patris fccille. & hinc cft quod tcx. in 
Ldubjum. Cdc rcpuiL hoc annucns dicic, ccrtum cft 
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enim>datiirum opcram moderatorcm prouincix, vt 
quxcontra fas gcila iunt.fructum callidiutis obtinc 
renonpoflintjCum nobis huiulmodi commcntadi- 
fpliceiiit.&limilitcr tcx.in d.ct.non loquittir.quan- 
doinfitmus rcnunciauit proprcr infirmiratemgra- 
ucmalterius, ctiius prxbcndam ddidcrabat conlc- 
qui, itavtnon pcruenirct adcum,qui habcbat uis 
oprandi.fcd nosloqtiinuirininfirmoqui matrimo- 
niumconrraxir, quodfccir, &ira prxlumitur quod 
fccerirzclobono& potillimc co tcmpore, quo vide- 
turhahuillc rationcm (alutis (ux, ita vt nr» fucrit im- 
rncmorf.ilucisxtcrnx, vt traduurin l.ri.C.ad lcg.Iul. 
rcpctun.& maximc quando quis o&te & m & iiilcipics 
cuchariltiammorciuisfuerir portadum cclcbratu, 
pctquxvidcturfolum curarcdeulutcanimx, &rc- 
mirccrcomncminiuriam,rancorcm,&inimiariam, 
& fe rcdil crc alicnum ab omni dolo & h atidc , vt pcr 
Hoftien.in colim.cxrra dc iniur.& ttadit Fcly.m cre- 
pcllacur, cxtra dc accufat. & pcr hxc conrtar non efic 
verum qubd profitcns rcligionem inarticulo mor^ 
tis, in fraudcm fccille pr.r(umarur,(ed quarc fideico- 
muTum cxpirctfupradiximus .&proptcrca contra- 
riaopiniocft vcrior , quod lcgitimati pcr fubicqucs 
matvimonium in arriculo mortis fubftituttim exclu- 
dat.quam tcncnt Hald.in conli j i jj.voK^. Iaf. in l.lcd 
cftquxficum.caLfi.ltdclibcr.&polth. Alcia.in iract. 
prxfumpt.inprin.num. io.Fclyn.inc.in pra(cnria,& 
ibiDcc.excradcprobatio. Io.And.inalinecuIpa, dc 
rcg.iur.in 6.Alcx.in I.li quis pofthumos. rl*dclihcr.& 
pollhuin.PrxpofAlcx.in cranta, cxtra qui fibj fint lc 
giti.Ludouic.Sard-in tracu. dc lcgtrimat. in j.q.lcgi- 
rimationis, qux fit pcr mattimonium,& Cardin.Pa- 
rif.inconfi.t ji.num.68. &in confi. i 4. num.i }. vo- 
lum.j. inquibusconiilijsdicic hancellecommunem 
opinioncm,&Ripaind.$. liqtiis rogatus, num.48. 
Hxcconcluiio communis& contra Angclum, non 
proccdit.quandoalitcr apparct dc fraudt:, vt li com- 
minatusiit ixpciubftitutoqubdcumcxcliidcrct, ni 
tuncmatrimonium eontradum inarfic.ilo mortis 
in fraudcm (ubftituti fadum prvliunitur . Io. Andr. 
in d.cin pr^fentia^in finc. & hxc clt communis dtxU 
racio&coclulio.prouccradic Alcx. ind-Lli quis poir- 
humos.& Dcc.in d.c.in prxfentia. 

Sccundblupradicrapriiicipalisconcluliodcclara^ 
4 5 tur non proccdcrc, tquandonon ititcrucniunc dota 
hainftrumcnra: quiaad hocvt filij prius nati lcghi- 
incturpcr fubfcquens matrimoniu , rcquirunturtn- 
lcrumcnta dotalia , vt probatur in fS.fi.Inlht.de nupr. 
&glo( ibiin vcibo,inftrumcnris,in $.|.inglol.in vcr- 
bo.lubftulcrir, lnftir.de hxrcd.quxabintcfta. defcr. 
&in $.dubtutum,in vcrbo,confeC~tione, in Aurben. 
deinccft.nupt.& hancopinioncm tcncntBal.inl.ne- 
quc.la j.Cdc nupr.in l.fi qua illuftris , vcrf. iccm no. 
Cad Orfic.& incj.$.naruralcs,&ibi Aluaro.fidefeu 
dofueritcocrouerfglofinauth.maximis. Cdenupr. 
Iaco.de Arc.& Cvn. ln 1 & li contra. C.de nupt. B.ild. 
in l.penuli.Cdc Senarullonf. Orficia. & Cvn. in l.fin. 
Cdc inrerdic. tnatrim. & hxc cft communis opinio, 
fccundum Aret.in $.fi.inftit.dc nupt.Vcrum dirHcul- 
tas huius conclufionis conliftit in hoc: nam dc iiire 
canonico ad hoc vt filij prius nati pcr fubfcqucns ma 
tnmomum lcgirimcnrur, non requirumur dotalia 
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jnftrumcnra.c.tata,&ibi Dodorcs, ottraqui fili) Gnt 
legiti.modo quxntur, an qno ad hicccflionc feruan* 
duin fitius canonicum.an ciuilc& Ang.Arc.in$.rin. 
Inltit.dc nupt.tcncc (cruandum ciie ius canonicum 
etiam in teins imprtij, qucm (cquiiur Dccin conii. 
1 y j. vbi hanccllccommuncm opinioncm athrmac 
idcm tcnctAnto.de Butr.md.au;ua,iiifinc,&Iai.ui 
conii. 1 6 S.num.8.\ ul. 4. 

Qui moucniur hac ratione . In materia marrimo- 
nij tanquam ipitituali vbiquc locorura &ctiam in 
terris Imperij icriuturiuscanonicum: &luncclk,q> 
licct filuis in potcltatc non poilit contrahere nutri- 
monium lincconlcnlu parnsdciutccuiili, texcltin 
princlnltit.de nupr.camcn lccus cft, de iurccanoni* 
co, quod vbiquclocorum icruarur. channum, vbi 
glof. &communitcr Doct. dc uidic. in 6. ficut igitur 
vbiquciuscanonicumcitca matrnnonium fcruatur, 
ira ctiam diccudum cft leruari dcbcrccircalegicima- 
tionem.cumlcgitimumdlevcniac in conicquentia 
marrimonij.l.tilium dirlinimus.rt.de liis,qui funt fui, 
vclalic. mr. & licut ccclclia vbiquclocorum (tatuere 
potcft dc eilcnria matrimonij, ira ctiam diccndum 
vidctur qurni ftatucrc poflii de cllcnria legirimario- 
nis, quxeftcius nccellariaconfcquentia, iccundum 
loan.Andr. 111 c.pcr vencrabilcm , in 1. coL cxtraqui 
nlijfintlcgiti. . r.tistan 

Huicrationircfpondctur, quodprocedit quantu 
ad matrimnnium & lcijirimationem: nam perfubic- 
qnens matrimnnium fili; dicunturlcgitimictiam ii- 
ncdotalibusinitrumcnris, &hcquoad validitatcm. 
lcd lioc non proccdir quo ad lucccdcndum, &in hoc 
ius ciuilc con tradicit luri canonico, quantumad hoc 
vt tales fih) Icgitimati perfublcquensmatrimomum 
non fucccdanr.quando non funt confctbt dotaiia in- 
ittumcnu. &oim in hoc ius ciuilc contradtcat luti 
tmonicr.diccndumcrtquod in tcrrisltibiechsccclc- 
iioj, quoadtcmpofalciiirifdidtionemicruari dcbeat 
ius canonicum: inalijs vcro rerris uon fubicdiseccli! 
lix, quoad tcmporalcm iunldiCrioncfcruari debcac 
ins eiuilc.& ratio clt, quia in cafu 1 n quo no tradatur 
dc peocato , ncq; fitpcccatum, lcruatur ius carKinicu 
in ccrris (iibiectis ccclciix quoad tcporale igrifdiCtio 
ncm : & in alijs tcrris ccdclix no Itibicchs quoad m- 
rildichoncm tcmporalcm ius auilc fcruatur, loan. 
And.in rcgula,policllbr, dcreg.iur.in <>.in cj.de opc 
noui nunaar. & in ci. & ibi communiter DoCtores, 
dcarbit.iiKj.Bar.&Legirta-communiterinl.pnuile- 
gia.C.dc facrofan.eccle. & Canonilla» in cfi. cxtrade 
prxfcnptio.Necdid potcft quotl iicurius canonicu 
faciteos legitimos, ita criam racitlcgirimosfuccciro 
res, cum polle lucccdcrc vcniat in confequentiam lc- 
gitim uionis:quia rclpondccur, quod non tenctcon» 
fequcna.ert lcgirimus, ergo fuccellbr.cum poilit ira- 
re,quod quis fit legitimus, & non fucccllor,nam qui- 
dam nonl"ua:edunr,quia(untdeportati.Lj.Cdehz- 
rcd.inftiruen.quidamalij funt incapaccs , vt mcndt- 
cantes, clcinen.csiuidcParadilb, dc vcrb.(igmficat. 
&quidaraalij rcijauntur, qnia funr ingrari.fi. aiiud. 
quoquccapitulum, Auth. vrcumdcappcllar.cogno- 
fdr. &ficcum fuccedefclitquidtcraporale&dilhn- 
dtimabipfa lcgitimationc.hcecius canonicum in- 
uitct lcgitimos ad fucccdcndum, nonper hoc tollic 
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id quod difponitur a iurc ciuili in rcrris no fubieccij 
rccicllx.cumiuscanonicum non tollaciiatuuciuiu 
risahccr diiponenua.cRainucius, cxcra de ccitamcn. 
abundatcnim vnaquxqueduius in fenfu iuo . cccr- 
rihcari,cxtradcfi pultu. i3lba*f& 
Contrarum i^itur opinioncm tcnent Ang. inco- 
fiLip.Iuld.inc.iilud, cxcra deprxfumpuo. Curt.iun. 
inconlLi ;6.Ruin.inconlL f t.num.7.voL r.Cardin. 
Alcx.in ctanta,in i cq.vcrl.ddccndo ad tcruum, ex- 
ira qtii fiJi) linc lcgtc.& Maria 1 1. 5oci.iun.in conii. ju 
volum.j.iu con/Lioo. nu.i6.volum.i.&inconli.i i. 
num. j .YoL^.qui tcncnc quod lilij icgitimaci pcr fub- 
icqueiismatrimoniuin iinc dotalibus lnitrumciiiis, 
ad fucccdcndum admitcuncur 111 tcrris liibicchscc- 
clclixquoad ccmporalcm mnfdichoncm, nonauce 
in rcrru no iubiecus cccldix. & vlcra lauonc didam 
in reiponlioncargumciui pnmx opimonis.dicta co- 
dulio probatur iuc rauonc . 

Pcr fublcqucns nutrimonium dc iure ciuihfilij 
antcanaciicgiununcur, &fucccdcre polIiint,dum- 
modoinllrumenudocaliacoridancur. Dciurc vcrb 
canonico ctiam iinc inltrumcntis dotalibus tilij lcgi- 
umancar, quodcltexdilpcnfationc iummiPonufi- 
cis, & rtc cx illa difpenfationc filij lcgiunuci iuccede- 
repoilunt .modouC: Dilpcnfauolummi Pontiricis 
non producit aliquos etTccius , iupcr quibus non ba- 
bctpotcuacemdilpcnUndi, io.Andr.in cpcr vcncra- 
biicm i extra qui filij rtnt legiti. ied Papa in tcrris libi 
noniubicchs.quoad tcmporalcm luufdichoncm, & 
iic quoad adrum liiccdlionis.non habcr pocdtaccm, 
cum fuccciTioncm dctccrcui tcrrislmpcrij lit pro- 
pcium bnpcruiis o»l tni ntv. ergo dicia dilpclacio, pcr 
quam linc dotaltbufi inltrumctispcr lublcqucns ma- 
trimoniura filij lcgiumancur, & habucsad iiicccllio- 
ncm nnnr.non cxccndi t ur ud ioca ccckrtx, quoad ce- 
poralcm iuriidicriuncmjuon lubiccta.&hincinfcr- 
tur» quodlcgitupiuotacbipcr iummumPonuticc» 
quamuismciputaxadicc rrwtrimonjj non produdt 
cfTcctnm,vt tiiij lcgittnuti fucccdar parcntibus, qua- 
t)o bona non funt in dominih tcmporali ecclclix. In- 
nocen.Ioan~And.Abb» & Modcr.tn cLcpcr venerabi- 
lcm.&bori. in conrt.6 tv num.7. voL ) . vbi dicu lunc 
eficcommuncm opintoncm. 
. - Ego cum bacopinioncconcurro, qux quoad a&u 
uicccuionisjecundum Curr. iun.ind.conrt.i ;t>.efc 
vcra&corainumsconduiio,&in uidicandoabcano 
dtdiicodcndura, &iccundum Maria.5oci.iun.ind. 
conti. 1 i.nu.j.crratDccius.dumairchtcontrarum 
opinioncm cllccommuncm. 

Exhacconclurtoncinfercur, qubd cum Regnum 
Ncapolicanum iicdedircCto dominio ccdclix Ro- 
manx, & ab ca habitum in fcudum.cad Apoitohcx, 
derc iud.in 6.clcm.paltorabs , cod.tit.giol.in dcro.j. 
$.j.demrciuran.&incmonalrerijs, 1 p.q.}.in co fcr- 
uari dcbct ius canomcum.ua in tcrroinis tradit lafiu 
conli. 1 (■> S.lub num.S.vol.4. 

Antcdicu condulio dcciaratur non procedere, 
quandonon exut fibj legiumi&naturalcs , nara tuc 
ettam rtncinitrumentis douhbus pct fubfcqucns ma 
trimonium dciureciuth filij lcgitimantur, Bald. in 
l.cu muhx.Cdedonacanrc nupt.Ial. m d.conli. 1 68. 
fub num.8. in vcrf. tcrtio noubilicer, V0L4. & Ruin. 
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in confLi 1 t.fub num.j. in verf idcofccundo rcfpon 
dco, voi.j.quxcondulio probaturin $. ii vcrololum- 
modo naturalium, in vcrf.omnino cnim fiiis cxiltcn- 
tibus,Auth.quib.mod.natur.u.cfhclcgic 

Terno pnncipaiisconduliodtxiaracurnon proce 
4+dcrc, fquando teibcorcllccnobilis pcriona , fcu in 
digniutcconlhuita, namtunc Icgunnatus lublhcu- 
tum nocxcludit . Albcin Lgcncraluer. fcum autcm, 
num.t.in rtncCdciniticuc.&fublhcuc ImohtnLcx 
fadio, la z.num. ^.in hnc. rf.de lu-rcd. intlicucn.ioci. 
inLGallus.$. licius, num.j. tTdchbcr.&polUium. 
Ripa in d.$.li quis rogatus, numc+4. Cald. in coniiL 
46t>.voLj.&inconli.zoj.voLf.Alcx.inconii.94.nu- 
me.4.vol. j.& in eonlL i.vol. 1. vetL vndocimo proba- 
tur,voLj.Corn.inconfi.i j6 > .nuin.4.volum.t. Dcc.in 
conlL 1 84-num. 1 o^&in coniL 14 j . Curcnm.in con- 
fil.8 i Jium. t o.Ruin.tn conf ] 1 6 uum. j .volum. ^.tn 
conli.i7.num.6. in conti. 6.1111111.7. & m conli. 1 58, 
num.6. voLj. in conii. 1 7 S. volum.i. in confi.66.nu- 
mc. | }. voL j.&inconfi. 1 6 1 .num. 1 1 .voLz. Marian, 
Soci.1un.inconli.77.num.i4.voL ^.CcphaLi i7.nu- 
mci 1 .vol.j.& in conli. 8 a.num. 1 t.vol. j. & in conlil. 
1 1 i.nunri°.codvol./. Nctuzan. inconii.99.nu.1j. 
laf. in conlL68.coL j .voL j.Porc, in conli. 1 o6.nu.9 1. 
RiminaLin conli. 4 1 . num.8.& in contt. 1 1 8. num.6. 
PariLin conli.9.hum.47.& in conf- 1 a. nu. 1 49.V01. 1, 
Gozadin.inconli.t,9.num.} j.&Tiraqudun uaO.de 
Nobtuccij.num.1 j. 

Hxc dedaratio probautrargJ. cx facto.f rt qttis ro 
gatus.fKadTrcbcLnamvri pcrfona nobilis & indi- 
gniratcconlhcuu non prxfumicurdcnaturalibusco 
gicallc , ua cciaranon j>rxfumicur dc tilis lcgiuinatis 
lcnlillr.immo ulcm lobolcm fpuriam abhotrcrc pr^ 
fumicur talis tcliator nobilis , &pcream nollcexclu- 
di (iiblhtucura, quia ules ipurij , ci funr raagis dcde- 
con,quam ellct in vno ignobili.Lii qua iliulchs. C. ad 
Otfictan. pcr talcs enitn fiUos , nobilius parrum , vcl 
aui prxderiinCh non c6feruatur.l.lex nat ura.iLdc ila- 
tuhomin.&ulcs illcgitimcnariccnfenrur infamcs 
mumi.i f.i.u, vtper Azon.in fumma. C dc infam. & 
hincefcquodproptcreandcm rationcm llti lcgicima 
ti non vcniunt in fcudis proptcr nobiiitatem conce- 
denus.$.naturalcs,rt dcfcudo fucr. controucrl.intcr 
domL & agnat. neceuam in cmphyteuii ccclcliaftica 
proptcriplius ccdclixdigniutcm, lul.Saly.Alcxan. 
& afij.in d.$.curaautcir. Contta hacopimonem Iiccc 
tcncant Kuin.in coniiL 1 6i.num.i j.hb. i.& Rolan- 
dusa VaJlcin conrt.6i.num.i9.1ib.j. tamcntunon 
dilcedasa fupcriori opinionc, quam dcclara rribus, 
modis: &prim6quandoconluc tcftatorcm vellcin 
defcCcum riliorum grauati dcucnirc hxrcdiratcmad 
naturalcsdccundono proccdu, quandolegitimatus 
cilct rclhtutus ad dignitatcs, honorcs & ad omnia ac 
fiellct natuslegicimus & naturalis. tcrtio non proce- 
dit, quando cxprcllc dc plcnitudine potcltatis fuit le 
gitimatus ctiam adcxciuiiouem fubihcuri, vc iilis cri 
busraodis notabditcr dcdarar Alcx. inconfL i.fub 
num. 1 9an vcrl. uon obitat 1 1 .arg.voLj. 

Et fiipcuorem conclulioncra amplia procedcre 
etiam quando non cllct nobilis, ncc in dignitatecon 
fbtutus tcltator, (cd cllct honcltx virx vd honorabi- 
hs cognauoms,iuquud ei cllctvcrccundia li fuaco- 

gnatio, 
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gnario, fiucdomusfua deuenirec adhaftardos: tali 
cnimcafunon cxcluditur fubfticucusafilio naturali 
legitimato, Bar.& alij in H. <f. It quis rogarus , Dcc.in 
conli.184. & in conli.41 j. Alcxan.in confil.i j. &in 
conh.94. volum.j.Rutn.inconlil. 16 1. nume. 1 i.vo- 
lum. i .& m conlil.75.numcro 1. volum. } .& Brun.in 
conlil.i j.colum.j. 

Quarto prinripalis conclufio dcclararur non pro- 
4 5 ccdcrc , t quando hrrcs grauarus ellct nobilis perlb- 
" na, feu in dignitacccoltitutus, & illa cum qua matri- 
moniiimcontraxir.clIccvilis&abiccTa-conditionis, 
ita&t.ilircr quod fccundum bonosmores ciuitatis 
maxima ci fucrit vcrccundia talcm in vxorcm accipe 
rc: nam in tali cafu illcgitime nati, non cfiSciuntur Ic 
gitimicx liibfcquuto matrimonio, &confequentcr 
iubititutum noncxdudunt. iratcncnt glof. in$. Itr 
igitur.in vcrbo.pcrmittimus, Autli.quibus mod.na- 
tur.eftic.lcgit. Anr^.in $.fcd &aliud.Auth. quib.mod. 
natur.crhc.lcgit.Qjpollacaut.ijo.dcbcs lcircMart. 
Laudcn.in trad. dclegitimationc, num. 1 58. Lupus 
in c.pcr vcllras.f.7. col.z. num.7. dcdonat.intcr vir. 
& vxor. Ruin.in confi.it t . num. r . Iib.j. in confi.91. 
num. 1 6.1ib. 5 .& in conli. j 1 .nu. 1 1 .lib. 5. Iaf in I.Gal- 
lus.$-&quid li tantum, num. 1 07. rf.dc libcr. & polt- 
hum.& in l.ncq; profcffio,num.4.C.dc rcftam.Curc. 
iun.inconlil. 1 3 <J. numc.10.Cagnol.ini. (iquaillu- 
ftris,nu-5. C.ad S.C.Orfic. Petra fancLa ling.60.Hip- 
pol.RiminaLinterc6fi.ua matrimonialu,inconf 80. 
& Ccplul.in confi.S l.num. 1 1 .lib. j. 

Qui moucntur.primo . filij c.x vctitis ntiptijs pro- 
crean lcgitimi non cfticiuntur.l.inccftas.C.dc inccft. 
nupt.$.quoniam, in Au tlt. quib. mod. natur. cmcle. 
git.&$.vlt.in Auih.quib.mod. lucur.cftic. fui . fcd fi- 
!ij natiexnobili pcrlonafcu indignicaccconftituta, 
& cx mulicrc vili & abiecLrconditionis , cria cx fub* 
fcquttto matrimonio, dicuncur nati cx prohibitis nu 
ptijs dc iurc ciuili, crgo llK fihj lcgitimi non cfticiun 
rur.minorprobaturpcrtcx.inl. legcIalixrT.de riru 
nupc. vbi confticucum fuit , ne Scnator , Senatorifve 
filius, ncpos,&proncposduccrctlibcrtina, nccuiut 
pater.matcrvcartcm ludicram faccrcc, idcm proba- 
cuiinl. humilem.Cdcinccft.nupc. vbi humilcm & 
abieiftam clledicicancillam.libcrram , lcenicam , ca- 
bcrnariam,lcnam,carum hlias.au toa qux mcrcimo- 
nijs publicc prcfuir , cum qutbus viri patririj & nobi-. 
lcs marrimonium contralierc non pollimr. 

Mtitcrationi rclpondctur, quodtcx.ind.l.lcgclu- 
iu,&ind.l.humilem,loquunturin Senatoribus, & 
eortim fihjs ncpotibus & proncpotibus, & non in 
alijspcrlonis, vt probaturin $.vltimo, Authen.de 
trien. & femif. Vel fecundo rcfpondccur, quod diccx 
lcgcs fucruncdcrogat.r pcr $. fi quis autcm , in Auth. 
vtliberiidec^tcro. 

Secundo moucntttr pcrl.Imperialis.$. vlr.C.de 
nupt.vbipatriciusprius impctrata liccntiaa Ccfaro 
confc&isdotalibusinftrumcncisinvxorem iilamdu 
cere poceft.quc iam artem iudicram & (ecnicam cxcr 
cuillet,& filil cx co connubio tuti , legitimi cfticiun-. 
rur & pairi liicccdcre pollunrtcrgo a corrario lenlu.li 
vcnia non fuit impccrataabImpcratore,fiiij indcna-. 
ti legitimi non eftiduntur . Huic lcgi rcfpondetur , q> 
)oquiturin virispatricijscumipliarrincipelocopa 
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tris ceneacur.$.fcdcxconftirutione,Inft.quibusmod. 
iuspatr.poteft. foluit. Itcm refpondccurquod hodie 
lure Ccfarconouillimodiclaicxfuit correcra, cum 
hodicomncs abfoiutc viles& abicctas duccrc pol- 
fint. didofii quisautcm. 

Tcrti6& vltimo moueturper cex-in f.fed &aliud, 
in Auth.quib.mod. nacur.cftic.legir. vbi vidctur pro- 
bat 1 , quod cuncdcmum cxfublcquutoconiugio fi- 
liosefticilcgitimos, fi filiorum matcrco connubio 
digna fuit. Huicccxcui licccpluribus roodis rcfpon- 
dcacur. vna tamcn rcfponlio mihi vidcrur vcra.quoci 
illc rcxtus non folum non probcr id, ad quodadduci 
rur, lcd potius cocrarium . nam illc tcx.loqui tur qua- 
do patcrrcculatducetc in vxorcm illam inhoncfta, 
&quxthorum violauit, &idco cx mattimonio tlli 
filij no poflunt legicimari, & fi hoc maxime cupcrcr, 
& lic lex rehnquit in poteltacc pat ris, q> illa ducat, vel 
no ducat.q? probatur ex lllis vcrbis, neq; dignam efle 
cxiftimauit, qtiod verbum exiftimauit , lignificar vo- 
luncatem liberam, & idcm cftquod iudicarc, ftatue> 
r c, vcl decernere, vt apud M.Tul.in oratione 4Jn Ver 
rem.CerrilTimumaccipitc argumcnrum , quo fad- 
lius dc fingulari cius impudcnria cxiftimarc polfuis . 
& tdcoctim patcr nolitiila in vxorcm duccrcproprcr 
eiusinhoncltatcm, &cumdcfidcrct filioslcgitimos 
ficri, ideo Imperator inucnit modum , pcr quero filij 
etiam cx non matriniomo pollunt legitimi hcri. 

Cum hxcigirur dcclarario non probctnr rarione, 
Cui commodc rcfpondcri non poflir, idco cotra cara 
tencnt Nicol. de Vbaldis in tr.ict.de liicccifionibus 
ab inccftato, ntim.6 1. Ludouic. deSardis in tract dc 
lcgitimat.in tit.de lcgitimationcpcr fubfcquens ma- 
Uimonium.in fine,&$.fequcnti, num. I.if tnconli. 
1 5 4.V0L l.Lupus in repcc.c.pcr vcftras. $. z 1. num.8. 
eicdonar. intcrvir. &vxor.Ioanne«BrunelIus inrra- 
tTa.de fponlalibus, &matrimonijs, condu.a.nu.*6. 
Cardin.Alexan.ind.c.tanta, q.tf.&q. 1 o. Svluanusm 
conf 5 .num. 4 1 .Palcotus in cracT. de nochis fpurijsq;> 
fili;s,cap. t t.num. - .liocr.q. 1 40. num. 1 6. in fi.Dida- 
cus in cpirome dc (ponlal. partc 1. cap.8.$.a.nume.9. 
Emanucl Cofta in rcpcc.l.Gallus. f & quid li tancum, 
num.98. rTdehber. & pofthum. Phanucius in tracTa. 
dclucrodoris,in gl.pcr mortcm, num.} i.TiraqueL 
in tracLdc nobilir.cap t j. nu. : ; . & cap. 1 o. na.17 j. 
Callador. dccif 1 . num. 6. cic. dcfponlaL vbi allcrit , 
hancellc commttncmopinioncm, Olaicus in dccif. 
1 (4. v|>i itain Scnaru Pedcmoncano dccifum fuillc 
ccllatur.Bal.in l.eam.quam. nu.14. C.de fidcicom.& 
Ang.iu$.quiaver6,in Aurh.vtliceacmarri &auix. 
«uldem luntlciitentiT.&ha-c eftmagis communis 
opinio , prou t tcliarur , & cam fequitur lacobus Mo- 
nochiusinconfi. i6.pcr totum. 

Qtii mouentur pnmo pcr tcx.in f vlrimo, Authcn. 
dc tnentc & I cmif.vbi probatur, natos filios cx ancil* 
ladeindcin vxorcmduda confcdisdotalibusinftru 
mcntis.cllclcgitimos, & pacri ab intcftaco pofle fuc- 
caierc: (cd anctlla cft pcrfona humilis, &abie£fae 
condirionis relpcchidomim.l.lnimilem.C.deincdl. 
nupt. crgofcquitur, licitum cflc matrimonium do 
iurcciuih intcr nobilcm & ignobiicm, & quod h- 
lij pcr didum nutrimonium lcgitimi &patri fuc-i 
ccllorcscftiduncur. 

Sccundi 



I 



DeSubftitutioni 

Secundbmouenturpcrtex.in $.fiquis aurem,in 
Auth. vt liberti dccccero , vbt hax funr formaha ver» 
b... li quis autcm libenam ducerc volueru , aut lcgiti* 
num faccrccaniugcm,aiiusltbctdignitatis exiucns, 
nupcialiaconfidac documcnta, ( hancn. iolam poit 
Wanumillioncm obicruationcm adijcimtis: )&linc 
cuamprxccdcntcsfilij, ficut&quipoft dotalianaci 
funr.Iibcri.&ingenuij&lui, &pacris ("ucccllorcs.&a 
poiraiationcannulorumaureoratn, &prifunura na- 
talium libcrtaci, nullamq-, penitushabcntesdtHcrcn- 
riam, ad cctera ingenuorum matnmonia . cccc qubd 
exillisvcrbis^ruiuslibec dignitatiscxiltens.non exdu 
dit ncquecttam Senatorcs, qui ctiam cum libcrta hu 
mih & abtccir conditionis . d.I.humilcm , nutrimo 
nium dc iureduili concrahcrc pollunc & cxillis vcr- 
bis, nuilamq; pemcus habentcs dtffccentiam , conflac 
}iosnliositacrlccroslcgitimos& patri immediaccab. 
inteftaco&alijs vcin nddcommilfo&fimilibusfuc- 
cedcrc, qucmadmodum in illis fuccedanc aliorum 
marrimoniorum fibj , a quibus prxdi&i mhil pc- 
nitus dinerunc . jiia 

Tertib&vltimbmoucntur: nam vbidttbium eJt 
deiurcciuili,&clarumdeiurecanonico , tuncetiam 
in foro ciuih inricanonico Ikandu m cltc. j. & ibi L)o* 
clores communitcr.de noui opcr.nun. lcd 1 1 hxc con- 
cluiiodubiacicdciurcciuih, quodnoncrcdo: dara 
clfdciurc canonico , cu viro nobilt liccac duccrcan- 
ctllam&vilemtn vxorcm,&filijindcnari func xquc 
lcgitimi&fucccfllbiles, vc naticxvxorenobili: crgo 
huic dedlioni raris canonid etiam in fbro duiii in> 
hac matcnauandum cft . probaturiuinorprimopcr 
rcxin crecurrac. 3 1 .q. 4 . Secundb pcr rex.in c. i.& vl- 
titno, dcconiHgtofcruo. Tcrnb&vhimbpcr ;c\. m 
cjntcgricas.$.vlcimo. j i.q.j. 1 j 

£x prxdtctis apparcc.qubd fupradi&a fccunda opi 
nio tamdciurcciuih, quam de turc canonicoefrvc- 
rajdco cum cacgo pertranfco : quia fi cx rcfcripro lo 
girimari pouunt nad ex rurpi & vtli pcrfooa, vt exilLv 
quxthorumvToIauic.&meremcata cir.$.firigicur , 
Auth.quibusmod.natur.chiclegir. multo magispcr 
fubfcqucnsirutriraontum lcginmi dhcitinrur, cum 
maior lcgicimario iitpcr fublcquens macrimonium , 

2uam pcr rcfcnpium, cum illa a natura, iftaabartc, 
icis nacurainferiore proueniac , prouc IacobusMe- 
nochius in prxcitatoconiihooptimcconiiderabat. 
Quintbpcindpalisconclulio dedaraturnon pro- 
46 ccdcre, 7 quando hhj,qui habcntur, nati funccxmu- 
hcrc non rcccnca in domo , nam tunc pcr fubfcqucns 
matrimonium nolcgiritnanrar.&idcolubfriuicum 
noncxdudunc, Oar.in Lfin.rLdccnncubin. Ang.Arct. 
in$.fin.Iiiltit.dcnup.Balinconf.io6.vol.$.SpccuLin 
tic.dc fuccelLab ln tdr.in vcrlic& noca cria. OldratLin 
conf 1 96 Jk Cur.iun.in conf. 1 j 5.mtm.<>.qux condu 
fioprobari vidccur in$.j. Auch.quibus mod.nacur. 
cfhc. legic &in $.fi quis igiturdotaha , Auth.quibus 
mod.nacur.crfic.fui.id proccdit deiurcciuili : deiurc 
vcrocanonicopcrfubfequens matrimonium lcgiti- 
manturfihjnati cx mulierc non retenta in domo, 
prourclcgantcrtcaditDec. inconf.tjj.quod cftfer- 
uandumetiaminforoduili.quiadc iuredutli non 
cft ita rcfohitaconcluliaconcranumn.probatur per 
rcxin $.quod autcna, iuncLaglofjn vet bo.lcgiritnos, 
■H 
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& lnveriiclcd quoniam vtiquc.in Auth.de tnencc& 
fcmifiin $.fi. Auth.de inccu.nup.& in $.fi quis autcm , 
in Auth.vt uberti decctcro, vbi hlij lcgitimantur pcr 
fubfcqucn5 marrimomu dotalihw initrumcntiscon 
fectis. nccibi didturquod requirarur , qubd mulicr 
ficindomorctenta, &li rcquircrctur.vriquedixiflcr» 
proutdixit de dotalibus inllrumcntis.& cum non 
pollitncgariquin litdubia hxc condulio,cumego 
flonvidcam rexrum hoc diccnrem, non elt dubtum 
quod lladora elt deciiioni iuris cinonici. cj. deopcr. 
nouinunda.&qabd pcr lublcqucns matnmonium 
legitimenrur etiam dc iutedaih, tradiclal. tn con- 
fii. f 1 . vol. ;.H.vc codulio crcdoquod proccdacquan 
docoimscum muhcre , cxquanaci funtiAi hhj.non 
eu puntbilis . fcd quando dr puntbilis, tunc cum ccr- 
rumlirdciuredutliqubdpcr lublequens macrtmo* 
nium nonc*m'duncurlcgtrimi,vcprobacurin $.fin.in 
Auth.quibtismod.namr.enicfui.leddeiurc canoni- 
coficilrifilijinfbro ciuili noncruntiegicimt,fedin' 
foro canonico fic, & lic li iudicandum cric fecandum 
luraciuilianoneruncicgiriini: fi vcrofccundumca- 
noncs erunt legirimi, Cagn.in dd.fi qua illuflris.nu.9. 
- Scxtb & vltimb dcclararur no proccdcrc invuigo' 

47 fconcepco, namiAcpcr fbbicquens macrimonium 
non lcgicimarur,Bal.in I.cam,quam. num.14.Cde fi« 
dcicomAin L(i qua illufttis, num. j.Cad S.C.Orfic 
&lub(cirurum non cxdudic etiamfi legitimarctnr» 
Albcr.ind.l.gcnenuitcr.$.cumautein, num. j.Cde 
infht.& fubltir. Aldat.in rub.ntim.4<>. !fdciibcr.& 
pofth. & in l.Gallus.$.fi cius , nu. j 9. tf.de 1 1 b. & pofth. 1 

48 Infecundocafu,tqtiandoqaispcrrcicripmmlegi 
rimatus cxri tit , dicas dtias adefle Oodtomm optnio* 
nes: &primac!t , qubdiici filijlegirimati pcrrclcrt- 
ptum fubfhtucnm non cxcludtinr quam opimoncm 
rcncntBaLinLLncius, la 1. rf. d«hxred.inftinien.in 
Lli ita quis.$.is autcm.ftdc leg. i.Sc in Lfi quis pollhu> 
mos,in prin.tTdeh'bcr.& polt hum. Salycin Lgencra* 1 
liter . $.cum aurem . Cde inuic. & fubAic fub conditv 
fac. Imolain l.cv fado.$.ii quis rogatus . rLadTrebcL 1 
&in$.is auccm.Pau.de Caltin l.fin.Cdc his, qui veo. 
xrat.rmperr.&tn Lcum acutiffimi.CdcfidncommlC 
&ibi Barbacfub num. z7p.candemopinionemcon- 
fnlendo lcquurifuncCald.inconfj. tir.quiruijfintle 
git.Lud.Bofog.in addit.Pct.de Anch.inconfi4 17. pcr 
totum.loan.de Ana.inconf45.num.! j. Alcx.incon- - 
1:1.: j.num. 1 .& fcq.in conf.67.num. ; .& fcq. & in cd- 
fil.94.nam.4.vol.j.& A fli 1 ct.dcci \. j 6 S.num. t .& mo- 
uenmr illi explutibustvcrumcgo reccnfcboduo, vd 
rriafundamenta,quxmihi vrgcntiora videntur. ' mp 

Primo mou^ciir. verba intelhgenda ftmrnaturili- 
ter , &nonduiIitcr.l.fiTicius.$.CorneIio faelici.fT.de 
ittrchld. Lcxeaparte. $.inin(iilam.fLdcvcrb. oblig. 
&c.fiilccpcum,ncrcicripc.lib.tT.fcd filij lc^icimati no 
dicutttr lcgtu'mi'& namralcsl narura.&fic naci ex lc- l 
gitimomatrimonio, (cddicuturlegitimi pcradhisd 
uiic ergo quando fublhturio cu facf a fub coditionc, 
fi finefilijslcgitimis& naturalibus heres dcccflerir, 
vcrbainteliigcndafuntdc filijs legitimis& namrati- 
busi natora&ficex legitimo matrimonio.&non de 
fili js lcghimatis, qui dicunf per acins ci uilcs lcgirimi. 
cofirmatur hxc ratio pcr tex.in l.fidcicomilliim. fLde 
coiidic&demon. &inLfiitaquis.$.iscui.ii!!dclcg.i, 
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vbi fidcicomilfum iniuncfutn Ticiofubcondicione, 
fidcccllcriclinchberis.non cxcludicur,quaaisTirius 
dcccllcnc cumfilijs adopciuis, qui pcractus citulcs 
kgili PM diciuuur . Iccmconrimuttir pcr ccx. in l.fin. 
C.dc his , tjui vcn.xfat.impctr. vbi quando jit mcntio 
dclcgitinu xtacc, incelbgicur dc.vt.ice nacurali ir. 
annorum, non autcm dc xcaccdifpeiuata a Prind- 
pcper refcriptum. 

Huicrationi iraconfirmatxrcfpondcrur.quando 
diqiiidcltn.uurale.&lupciucnicciuilc, tunc vcrba 
naturalitcr funt intcUigenda, &ita proccdit tcx. m 
d $.in lnfulain.&in <Li Cornclio ftrlici, vbi mors ran 
rumctuilis fuperuenit: quccum non lubcarcuiuhm 
eftctfhim qucm mors nacuialis, nb cquiparacur mor- 
ti natnrali . icd lccus cft, quando iimul adcft naturalc 
& ciuilc. quia tunc vcrba intclhgcnda func fccundutn 
lcgis dtfpo!icionem,cum tcftator prcfumarur vclic in 
fuadifpofuionc id , quod iusdifponir, Barr.& 13.ild.in 
l.ii.rrcdcs mei.$. cum ita. tf.ad Trcbcl. & 111 LGallus.$. 
quidam rcccc.ft.dc libcr.& polthum. fcd m quxftioue 
noftra fihj dicuncur naturalcs, cum lubcant primor- 
dia naturx.&MicunturlcgitimtpropterPrincipis rc- 
fcriprum: &idconondtcuntur ilh lcgitiinaiuhrfcr- 
rea lcgirimis&naturahbuj.f ilhid, Auch.quib.mod. 
natiir.crfc.fiu.&iicconcurrit lururalc&ciuiie: crgo 
cu ius ciuilc ita lcginmos vult cllc lcgirimaros a Prin-. 
apc,,licut lutoscx viro&vxorc.d.$.iuiid, fcquirurq» 
vti illa vcrba,fincfilijslcgitimis& naturalibus, uucl- 
hguntur in fihjs natiscx viro& vxorc ita etiam intcl- 
hgiitur in lcguunatis pcr rclcnprum a Principe. Nec 
oblracd.LfidcicommiiIum.quia tbi ribusadopiiuiis 
noncxcluditfubftiturum, propter fraudcm , quarde 
fadlificri polfct: quia qiiilquis per adoptioncni in 
vno c< nkv. s> i , momento potell rihus fieri, & pcr cma- 
cipationcm extranetis ficri , vt dicit tcx.in l.cum ado- . 
pouus. Cdcadoptio. Prxterca rilijadoptiuinon ha- 
bcntiura naturx,hcuclcgitinuci, &appcllationchlij 
iotcllij^iturdclegitimo, qui etiatn habcat iuranatu- 
rx.Lhlium dirhnimus . H.dc lus , qtii funt fui , vclahc 
iur.& fortiorcftlcgitinutioquiado|uio. ji.adoptio- 
nis.Auth.quib.mod.nacur.crhc.lui. &l.lcgcm. C.de 
natur. hbcr. vbi rilij naturalcs licct 06 poilint adopta- 
ri a patrc.tamcn pollunt legititnari, & idco non valet 
argumaitum dc vno ad ahud , lul.in l.li te. Cdc fuis 
&legtr. Ncc criam obitat d.l.rin. quia loquicur in rc 
naturali. &hcet contra cam dilpcnlcturpcr I'nnci- 
pcm , tamcn Princcps 116 poreft faccrc naturalcquod 
non clt , i!."t ibi lcx difponcbat dc maiori vigintiquin- 
qucanms.&hcctcontraea qux funtinatura Prin- 
ccps podit dilpcnlarc minorcm, non tamen cum vc- 
repotcllfaccrematorcm 1 f.annis. &ideo in dubio 
vcrba naturaiucr funl tnrclligciida. lcd lcgiumatus 
dicituranatur.in.itut.ihs hlius, &iurcnaiurxfeuge- 
tiumomncshlij lcgitiinicranr.$.|iccat, Auth.quibus 
motL natux.cmc. hgtt. & co lurcnoncrac cognitiiiu 
dciitislcgicimis.tcd lcgc poluiua lcgitiinicas & illcgi 
thnitasintr<jd'iciafuit, &tdco percain udh potcft, 
Bar.inlhisquiprocmprorc, in a.q. principaJi . rf.dc 
\iucap.& lcgitiuutio cx hac cauia nou facir cum lrgi- 
rimum, fcdcolhc obilaculum, quodalcgc pofitiua 
habcbat illcgitin.c natus, cum dc iurc naturali Icgiti- 
rnuscrar,&idcu propne dicitur naturalis & lcgiri» 
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mus& nihil dirfcrralcgirimi*& naturalibns ex frra- 
rrimonio orcis. $.quonum varrc.$.rcUqui.$.illud.$.U 
quisigicur.$.adopcionis,&$.cum icind, Auth-qtub. 
moiLnacur.clhc.iui. & idco cum vcrba iila.legiiunis, 
naruralitcnnccihgi nopollint, intclligcda lunt iccu- 
dutn iusciuile, quoturcica appellanrur naturalcs & 
lcgmmi lcgirimati a Principc per rdcnptum , ucue 
hhj lcgitimi &naturalcs cx matrimonio orri,intec 
quos nulla clt diiicrentia: & ideo vriiiri cxciudtinc 
iubftitutiim.licctiam lcgitunati. 

Sccundb moucntur. nomcn riliorum vbi poiitum 
cft in condicionc,propric&in formalpccificainccUi- 
gi debcr,argj.qui hcrcdi, in prin.& LMcuius.ri.de co- 
dic.&dcnKi:iik.& lihj propncintclligunrurilU, quos 
lulhr nupti.rdcmonllrant.l.rihum. H.dchis, quilunc 
ftii.vefilicuir.&flegitimi, Auth.quib.mod.natur. 
chSc. iui. lcd in quxliione noltra nomen rihorum po- 
iicumcitincoditionc, quia ltibllitutio hicbhntlub 
conduionc, ii hcres iinc riiijs lcgirimis & naturaltbut 
dcccllcric: &fihj iiliicgituuati non func nati cxmlhs 
ntiptijs , lcd cx reprobato coitu.c.ncmo. 5 i.q.4. crgo 
illaconditio, fideceilcrttlincrihjs lcgirimis&natu- 
ralibus , intclhgi dcbct propne & m lorma fpcd- 
nca in natis ex luliis nuptijs , & non m naris cx rc- 
probaco coitu. . 

Htitc rationi rcfpomlcrur. conditio quando rcfpi- 
citcricctum adimplcn porclt pcrxquipoUcns.l.x.C 
dcinlhcut.&iubihmt. Bar.in LGallus. $.& quid ii tan 
tutn. tl.de hbcr.& poiih. lcd 111 qua-flionc noitracon- 
ditiorclpicit cticctum , quiaappoiicalteflatorc iuic 
adhocvcrili) lahcin ab intcliato fucccdcre poflint. 
I.Lucius , & ibi notamr . if dc hxred.inflitucn. qui ad> 
hocvtfucccdcrcpollcnt eratnccelle, q>cilcnt tihjle- 
gitimi & naturalcs, atuh.hcct.CdcnaturaLhbcr.er- 
go iufhcir qubd dicia condltio adimplcatur in rihjs le 
girimaris. & rcx.intLLhhum.loquitureoiurc.quono 
crat introduda lcgitimario nili pcr matrimooium& 
quialcgislatorammaducrtcns ad nacuralem concu- 
piiccntum,quxilhs naturahbus cantummodb riU|» 
lnfcrcbacur, prouithtdcpluribus modis iegitiman- 
diiintrrquosfiiir iflc pcr rclcnptu Principis, vrpro* 
batur in Ji.Iegitimi, Auth.quibus mod.nacur.eftic.fm. 
&JB*6&CCt l Atith.quibus mod.natur.cflic.lcgitimi.& 
ldco lceitimarus polica a iurcat>pclbturlc5irimus& 
naturalts, &cum pollniodum lcgitimorum& naru- 
rahum, & Irgi ti matoru cbdi tio fucrir adequara quod 
non crac tcmporcdickc 1. riliu. non niirum cft ii quod 
difponirur in rihjs lcgitinus & naturalib.mfponarur 
inhh|ilcgitim.uis,aig.l.j. tf.de lcga.j. l.j. Cdclcg.«5c 
I.Gallus.$.&quidli tantum, cuingl.j.inverbo, cman- 
dpatus ellcc.rf.de liber.&polihurn. 

Terrib&vltimbalijs omillis mouenturhac ratio- 
ncFitfio & impropricras m nnplcmcnto conditionis 
non cft attcndcnda.Lfidcicommil!um,&Lqui hcrcdi. 
ft.dcconihc. &dcmonfl.icdfiliuslcgicimacus ricic& 
impropnclcgitimusdicitur.vt probabirur,&incaia 
noftro fihj lcuuimi & naturalcs in conditionc ponun 
tur : ergo in hacconditioncathmplcndanccciiccitqi 
adlinthlij vcri Icgituni& nacuralcs , &non fibl lcgi- 
timati, qui ridt- & 1 mpropric lcgitimi appcllantur.Mi 
norprobatur pnmb pcrtcx. infniumvcrb.ibi, ee 
quadam madunauonc ScxundokigcncraUtcr.ibH 

liuc 
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frae per quamLbct aliam machinationcm, Auth.qui- 
bus mod.natur.ciTicfui.Teru6 per l.Impcrialis. j.ii ve 
ro antc. ibi , quafi matris fccnicr non hnc filix . Cdc 
nupt.Quarto pcr glof.in cinnotuit.de clcct.vbi dicit, 
quodlcgicimatus nondititurlcgiumus , fcd liquam 
legitimus : qux dictio, unquam, c(t nou iinpropric- 
ratis.Lmcminimus , circa medium. Cd c lcgichxrcd. 
Quinto pcr tcx.in Lqui in prouincia.j.diuus , in finc . 
ftdcritunupt. 

Huic rationiduplkiterreipondetur, dfprimo nc- 
gando qiiodfihiis lcgitimatusdicatur fictc&iinpro- 
prielcgiwnus,naraiihuslcgitimatus dicicur vcrc& 
propriclcgttimus , prout tradic Bart.ini.ri is, qui prq 
empcorc,num.z^.tt!dc viucap.qucm icquuntur Bald. 
in Lnupcr.Cde natur.liber. Cumanan coi. 1 68. Ang. 
in conc i i ). Pecdc Anclutn conf. 1 1 j. & Pau.dc Ca- 
ftro in conf.i So. fupcr codib.j. in conf. j 4. & in con- 
lil 1 j 1. vol. i. & rauo dt , quia aliquc dlc lcgicimu ra 
deiccruiica lcgc pofitiua: noncnim hocabipfanatu- 
ra tntroducebatur.$.liccat , Auch-quibus mod.natur. 
drkJcgitirai.$.natura,&$.liquis igitur, AutLquib. 
mcKixmciui.led lcx diiponcns circaca, qux iiint 1 u- 
ris, veriutcm mducit & non fictioncm.Lh vnus.$.pa- 
cius nepctcrct. fEdcpacc ibi , non quidcm ipibiure, 
licucibpulatio. crgoquando lcxdiiponitahqucm cl- 
iclcgitimum, dilponic fecundum vcritatcm &non 
lccundum ficiionein: &ideoquandopcrrelcriptura 
Principis fit legitimatio,qui Phnccps dicitur lcx ani- 
mata in terris.$.fin. Autlcdccoiiful. (cqiiicur quod fi- 
lius vctc&propnclcgicimusdicicur& non lecundu. 
fictioncm . Confitmatur ltxc raciomamadrcmotio^ 
ncm obiuncium lcquicur poilcio , icd hic rcmouctur 
maculafacics illcgitimum.Llmpcriahs.$.j. Cdcnup* 
crgo remanctlegitimus. ficut.n.in fimili vidcmus, q» 
cxpulialcruitutc pcr manumiiIioncra,dcccgitux li- 
bcrcas, quxincrat iurcnaturali , fcdcxarorfuicaudc 
iuregcncium. LmanumilTioncs. ifdc jujc&iurc.fcr- 
uirusenim c(t accuicns&non nacura»i4*co fublaco 
actidciui,ipia naturaducdcic fic in propofito dcpul 
fa macula lilegitimiutis pcr lcgitiraationcm, dctegi- 
turkgtumius, qua-iurenarurah inorat, cumomncs 
liberi lculegirimi a principionafccbatur,&ficpcr le- 
gicinutioncm formapriorrcducitur, non nouainv 
primitur, & lcgiumatus non eii propricperlmpera- 
rorcm facius, icd dctcctus. & hinc cliquod iliilegici- 
maci nilul a lcgirimis dificxunt.$.liccat igitur . ibi, ni- 
hii a lcgiumis filijs dincrcnrcs , Auth. quib.mod.nat. 
cnHc.lcgit.&$a]uoniaravaric.ibi,nihildi(Gmilisalc- 
gitimi5,Auth.quib.mod.natur.crHc.fui.iUaenim vni- 
ucrlahs ncgatiua,nihil, rcquirit concurfum omnium 
particulanum , alias oratio rcdderctur faUa.Lfi is,qui 
duccnta . f.vtrum . rKdc reb.dub. crgo lcgitiraati vcrc 
func legitimi, & ftoc con( idciaos Impcrator idos lcgi 
timatos, lcgitimosappcllac, in Auth.quib.mod.nac 
cnSc.fui.in pnn. ibi.cx naturahbusadlegitusosaiccn 
d un t.& i n l.communium.Cde natur Jiocr. & aUbi fx 
pc. &cum vcrbalegispropric &non ficcc accipidc- 
bcanci. j ,$.lixc wrlu.ti.de neg.gciris . (cquitur quod 
legitimati propne,& non fittelcgitimi dicuntur.Ncc 
obitant fupraadducu, quuproccdunt quando legiti 
mius conudcramr rclpcctu matrimonij : nam tunc 
cum fihus lcgiumacuf oon ortus iit cx vcro mattimo 
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nio,lcx vtitur in hoc fictione, quia non poteic cfbccre 
vcrc, vt natus iit cx coiuoctionc mammonij, qui non 
fuitficnatus, fcd umcnlcx habctcura pro cali , &iu 
loquicur tcxin d.$.fihum , & in d.$.diuus , in fi. & i u 
proccdunt alia argumenta fupra adducfca. icd quan- 
qo lcgitunitas coufideratur prout oitactus iuris ciui- 
lts, proutconfidcraridcbct: &cunccumnihilaliud 
fit cifc legitimum.niii tilc habilcm ad ea, qnc funt do 
iureciuili , tuncfilius lcgitimatusdicitur vcrc & pro- 
pric lcgitimus, & non fidc ,&iic lcgitiipatus lccun- 
dum vchurcm c(l lcguunus, fccuudum ficrioncm 
clilcgittmenatus. t 
Secundo & vitimo fupradictx racioni reipodcmr a 
quod fictio & impropriccis in implcmcnto conditio- { 
nis nonattendicur , quando implcmcntuin ficlum & 
verum non habct cundcm ciFcctum ,iccus ii eundcm 
ctkvrum habct,quia tuncfictio& improprietas ac- 
tenditur in implcmcnto conditionis., yi probatur 
inLlulianus.D.deconditio.& dcmon(tratio.in vcr-. 
bo , accepto tuhlict , iundo $. clt autcm acccpt iiatio ,. 
lniticuc quibus mod. toli. oblig.vbi in conditioni- 
busidemopcraturimplcrc condicioncm vcre vcl fi. 
ctc , fi eundcm cfTccium habec implancntum ficium 
quem verum.Scd in cafu noilro dacp & pon concclib 
quiul lcgicimatus fitfictc&impropric fiiius, umcn 
cundcm opentur etTecxum , quia legtrimatus nihil 
<iin r crtalcguimo:&quodciufdcmfinc.en1:ccns,fupra 
iq rciponiione fccundi fundamcnci dictura fuicergo 
incaiunollro in adirnplcmenco condicionis fufhcic 
quodadfinc filij legiciinaci , qui fidc diamtur lcgi- 
timi & naturales , ficut quando adiupt fili; lcgiti- 
mt & naturalcs. 

Curn igiturfupradicuopinionon probemr ratio- 
nc, cui commode rclpondcri non poliic , ideo alccra 
cl t opinio fupcriori concraria, quam cencnt ualin fi. 
Soci.num. j.ArctxoL^A Aldat.ntim, ji>,in LGallus. 
ixius. rHdc hbcr. &poliburu. BaLm lii lub condiuo- 
ncrTcod. Alcx.in Lii quis poilhumos , nu m.4 . rT.cod. 
Alber.& AlcxJn Lgcneraliter. $4:utnaurera. Cdc in- 
ftic& fubihc. AlciacPaicde Ca(L& Rjpa in Lex fa&o. 
$.iiquis rogarus . flad TrcbcL Ioan. And. in addit. ad 
SpccuLin ticdcfuccdcab intcILin fincvbi refcrt Iac 
<ie Arcna fuillc duiciem opinionis . SocLin Lficogna- 
tis.num.i 1 .tl.de rcb.dub. Ant.dc But.in cpcr vcncra . 
bilem,nura,i7.extraquifihj fintlcgituni .loan.Dtle- 
clus in tract.de artctcli.tit. f.cap.i 5-nura. j.& Alciar. 
in rub.num.4 j . fldc lib.& poAli. &confulcndo hanc 
candem opinioncm fcquu ti fimt Bald. m confil. j 49. 
num. j .voL j . Pccdc Anchin confii i ; .num.i.& fcq. , 
Cuman.in couf. 1 6S.num.t>. Pau^cCalcin confi j o. 
nu. l.voLj. Alcx.in confi.voLj.&in conf 1 i 1 .nu. 1 S. , 
vol. i. Cozad.in confii^. nu. 1 9. &in confi^S. nu.it., 
Corn.in confi 177.nu.i1.voLj. Socian confii itJ.hb. 1. 
Soc.iun. in conf.77. nuru.7. vol. j . Bcro.in confi 1 80. 
num.7. & in conJp 1 07. vol. 1 . Dccin conf } 6 6 . 5 6 5 . 
& i j S.& 184. CurJununconfit>4.8 j.<Jo.& 1 1 j.Pa- 
rifinconf. i4.num. j i.inconf S. num. j). inconf.j. 
num.78.volum.i.inconf./S.num^4j.&in conl.6 j. 
num.io. vol.4. Ruin.inconf 1 1 i.num.d. wi..;. \ 1.1 
coqfi 17 j.num.(T.vo'.j.Sylu.in conii45.num.ij.Crot. 
in conf 1 44.num. j j . & Rolandus a Valicin conf 8 j. 
num. 1 p.& in cunl.6 7 .vulum. j . & hxc cii communis 
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&magis commttnis opinio , cum qua ego pcrrran- 
fco. & h.TCopinio prob.it ur hacconiidcratione. 

Aat vis qtidd lcgitimatus fit vcrc & proprie legiriJ 
mus.aut ficrc: li vis quod firpropriclcgitimus.&tuc 
noncft dtibium quod cxcludit iiibfhturum: namiT 
fubftirurio facht fuit fub conditionc, fi hxrcs decefle- 
ritfincfilijslegicirrm: &naturalibus,dcfirirconditio, 
fi hxres decedar ctim filijs lcgirimaris.cum verc & 
proprie finr filij legirimi & naturaJes : ergo ceffar fub- 
lHtutio.fi vis qudd ficrelegirimus dicatar, & tuc fimi- 
litcrfubftitutusexcludirur: &rariocft,quiaqiiando 
cafus ficTus&vcrusfunc arquiparari per modum re- 
gulr, difpofirum incafu vcro, ctiam habctlocum in 
Cafu fidro. ccum dilccrus. c.ad audientiam , vbi com- 
munitcr Doclores,dcdcr.non rciid. Legifhrcommu 
niter in l.Gallus.$.&qutd fi tantum . ff delib.&pofth. 
fcd legifimati, & lcgitimi & naturalcs .rquiparart' 
funtpcrmodum regulx.$.liccarigitur, Aitrh.quibus 
mod.nanir.eftSc legitimi . & fqnoniam raric, Auth. 
quibus mod.natnr.eflic.fui .ergo vti legitimi & natu- 
ralcs fubftirutiim excludunr, & cotincnrur fub ea conj 
ditione, ftfincfilijslegirimis & naturalibus dcceftc^ 
rit: ita criam lcgitimati fubdicha eoditionecontinert' 
tur & fubftiruriim cxcludur . Confirmatur hec ratidc 
teftator pfxfumitur vc-llc in foa difpolirioncid.qnoa* 
ius difponit , Bar.& Bal.in l.harredcs mci.$.ctim ita.ff' 
adTrcbel. fedius difponitqudd legitimatinihildif^ 
fcranr a legif imis & naturalibus , & quod ludiccnriit* 
Icgitimi, vt in d.$.liceat,& in d.f & quoniam , prdba^ 
rur.crgoilludquoddifpofiiir tcfhuorde legitimisSc" 
naruralibus , cenfetur difpofuillc et ia dc Icgitimaris .' 
Harcconclufiodcclaraturnonnulhs modis, &pri- 

49 mo-j-quadoteftarorefternobilis firu in dignitatcco- 
fhnmis.fcu h.rrcs graoarus nobilis eflct: vcrum deve' 
ritatchuius declararionis , videas fiipra in tcrria & in 
quartadedararioneprimi cafus,vbi dixi. 

jo Secundo declaratur non procedcrc, fquando fiib» 
ftinitusinlegtrimationccitatustion fuir.nam filij le- 
gitimati fublhrurum non cxcludunr, Cur.fen.in con» 
fil.74.Rimin.inconf.8i.num.S.vol.j.Cur.iun.incon 
fil.8 }. vbi hanccflc communem opinionem atrcfhu 
tttr, Parif in c0nfj.num.j7.in conf 9.num. i^.in con 
fil.n.num. 1 j4.voLi.&inconf 1 4.1111. ; t.eod.vol.i. 
Cror.inconf 144.num.56.6rin conf.t 1 j.mim.i£.& 
Neuizan. in conf 99. num. x 1 . vbi dicunt hanc ellc 
communem opinioncm . 

Quac declaratio non procedir, quando lcgtrimatio 
fa&a fuit viuenre teftatorc, nam runc non rcquirirar 
cirario, Parifinconftf} num. io.vol.4. Itcm nopro- 
cedit , quando per Principcm eflet fada legirimario , 
qui porcftarcmaufcrendi ius fubftituto habebar, & 
in legitimatidrie cflet appofira daufula, cx ccrta fcicn 
tia , vel mont proprio , vd dc plcnitudine potcftatis , ' 
velnon obftantc: nam qu.rhbcr dictarum claufula- 
rum lollircitationcm . Card.Parif in conf j.vo!.i.& 
latiffimealiosallegans Rol.it Vallc in conf 6j. nu.jj. ' 
vfque ad nnm.c? ; . vol. j . 

5 1 Tcrrio dedaratur non procedcrc, tquando lcgiti- 
matus&fiibftirutus ambonon clTentfubdin iipfi le- 
girimanri.nam ninc fubftitutus no excluditur, Card. 
Parifin confj.hum.42.vol. 1. 

5» Quartddcclaraturnon proccdcrc, 7 quando in lo- 



gitimatione nullacflct fac5ra mentio de fiibflitiito, 
nam mnc lcgitimar us ob obreptioncm & racf rurnira 
tem non cxdttdir fiibftiturum , Cur.iun. vbi dirit efle 
communcm opinionem,ihconf.8j.num.8. 

Quintd 6c vlrimodeclaratur non procedere, quan 
do extar perfona,qua* cx pnrfumpta teftatoris volun- 
ratc (it potior.Bal.in conflj 49. ntim. j.vol. j. 
jj' Sccunduscaiusprinripaliseft.fquando fiibfliru- 
tio l.ic fa fuit fub conditionc, fi harrcs grauatus dcccl- 
fcrit rmc fili js Icgitimc naris, fcu finc nlijs ex legirimo 
matrimonio natis.Sc pro relblationc huius calus duo 
alij cafusfiintconfiderandi, 6cprimus cft, quandole- 
gitimarus fuit pcr fubfequens marrimonium: Scin 
hoccafa duxfunr principales Doclorum opiniones, 
&primaeftquodralis lcgirimartis fubftirotum non 
excludar.quam opinioncm tcnet Ant.dc Bttt.in cper 
venerabilem,num. 1 7-in fine, extra qui filij fintlcgir. 
Huben.Zuccard. in rub. ff.fi ccr. pct. num. j. Balc lan 
conf j J7.nu. 1 . & in conf j t»7.pcr totnm, voL j. & in- 
confi } 47.V0I. } . Ruin.in conf 91. nu. 1 6. voL j . Alex. 
ih conf j.num. 5 .& fcq.vol.7. Grar.in conf.29.rra.4 j.' 
fib.i. Dccin conl.rJi^. mim.4. Curr.iun. in conf 64. 
iium. 1 l.drcafincm.&in conf i7.mim.6 CephaLin 
confi 17. num.11. &inconf.8i,num.t6.vol.j. Bero. 
in conf 1 67 num. 5 .lib. 1. Rolan.a Vallc in conf. 1 00. 
pcrtotum.vol.i. vbt runceflecommunemdpinione 
aflcrit,& Marcus Antonius Natta in conf tToi. vol. j. 
&i.nconf.(Si4. num.i j. cum feq.eocLvoLj.&Ciirt 
fcn.in conf. 7 j . qui Doclores mouentur cx pluribus , 
rcd cgo triatanrum fundamenta rcccnfcbo, quc nu- 
hivrgcnrioravidcntur. 

Er primd mouentur. Qualiras itindra vct bo.intclli 
gt dcbet fecundtim tempus verbi.l.Titius, & ibi Bart. 
ff.dcteftam.milit.l.exfacio.J.fi quisautem. ffad Tre- 
bcl.& l.in dctichs.$.fi cxtraneus.ffdc noxal.fed per te- 
ftarorem illaqualicas, fiharrcsfincfilijs legitime na- 
tis, fcu ex lcgirimo matrimonio , iungitur verbo , na- 
tis: ergofeaindumilludtcmpus incdligidebet: fed, 
eotemporelegitimati nonerarexlegirimo marnmo 
nio, neque legirirae nati, ergo dc in tetione teftatoris 
fitb illis verbis , fi harres fine fili js legitime' natis feu ex 
legitimo matrimonio,legi(imarin6c6prchendatut . 

Huic rationi rripondeftrr, quod qualitas iunda 
vcrbo, qoandocftappofitaaddeterminandum tem- 
pus,a quo difpofitio allumir cffcchim , runc fuftidt fi 
adfit co tcmporc.quo dilpolitio cffcchim fumit, Bar. 
rnl.cxracro, num. i.ff.dcvulg.&pupiL fubftit. fedin 
Cifunoftroillaqtialitas appofitaeft ad determinan- 
dum tcmpns.quo hircs decedit, nam conditio iubfti 
rurionts formatur his verbis,& quandocunquc hzres 
finefilijs legitime natis, fcu ex legitimo matrimonio 
natis decefferir, &c & fic illa quajiras,legitime natis , 
fuit appofita ad determinandum tempus , quo harres 
deceair : ergo fufficir fi co tempore adfir , fed eo rem- 

(>oreproprerfabfequens matrimonium funtnati ex 
cgitimomatrimonio, ergo fubititutumcxdudunt. 
verum animaducrtas, quianoo cft verum ex haccon- 
fiderarionequodqualttas tempore vcrbi adlit, nain 
tcftatorvult vr condirio dcficiat & fubftitutus non 
admittacur,qiiando hxresdecodircum filijs legitim^ 
natis, feu cxfcjntimomatrimonio: fed tcmporequo 
dccedit hxrcsjlicccmarrimoniufucritaiitcafacliim, 

filij 
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fili j non dicuntur legi rimc nari, neq; cx legirimo ma- 
trimomo. cum nauuirarisrcporcorunjcnntexcon- 
cubina: ncqticcum fucrtnrlcgirimaticxfublcquenti 
mimmonio dicuntur vere & propric legitimc nari 
ieu cx legitimo marrimonio, (ed fidc.quia matrimo- 
nium.quod eft caula lcgittmttaris, debcbat pncccdc- 
rc,quod in cafu iftofubiequitur, & fic etTedus precur 
rit(uam cnufam . &idco cura hocnon podit ficri pcc 
naturam.fit pcr fidioncm lcgis,qua indudum cft , q» 
nibfcquens matrimonium crhciat filiosantc natoslo 
fncimos,pcundeac(i nari ex przccdcnti matrimonio 
fuillenr,quod cft de naturacuiushbct lcgitimationis» 
vt fingat retro, &ad initutm nataliu prorrahatur.I.fi. 
iT.dcnaul.relti.&iium fidionem vt cxcludcrct, tcfta 
toraddiduilia vcrba, ex legitimo matrimonio pro- 
creatis.fcu legitime natis: ergo cum pp fubfeques ma 
trtmonium i(h fili) non dicantur lcgitimc nan, lcu er 
legirimo matrimonio,non cxcludunt fubftirutum.& 
Cum ex verbis , quat telutoris voluntatcm declaran t , 
conftcr fiiios,ad hoc vr fuhftitutum cxcludant.clle nc 
cefte ex legitimo matrimonio tempore natiuitatis: 
nam, teftator naturam refpexir,& nonaccidens.Lii 
ita quis . $. ts cui . iT.de leg. i. fequitur quod (i dcmum 
cx fablcquenti matrimonio legitimantur ad exclu- 
fioncm (ubftituti non futficit: quia quando aliqu* 
qualiusdcbct elle certo tempore, icilicet ab origi- 
ne, tunc non iiirndr fi poftea fupcrucmat. 1. quid 
ergo.rT.dcinfam. 

Sccundo raouonrur. Vcrba fcmper intelligi dcbet 
verc.naruralircr, & non ciailirer per fidioncm.l.fi.C 
de his , qui vcn..-ciar.impcrr. fed in cafu noftro loqui- 
mur delegiritnenans, (eu de natis ex legitimo matri* 
monio:ergo vt ipli admittanrur,inrelliiri dcbcnt dc la 
gicimcnatisnaturalitcr.f.rcmporcnanuitaris, &non 
per fubfeques matnmonium , & (ic pcr fichoncm & 
ciuiliccr.& fi dixerisq> verba naturaliter intclligi non 
polliint.cu anatura ocslcgitimi nafcebaneur, &ided 
intclligenda funt r>;i mtis fubtiitrarem, quo iure Icgi- 
cimati (unt legitimt, ficut li nati ellenta principtocx 
viro&vxorc. f illud, Autu.quib.mod.nat.cflHc(ui.& 
ideovrinari a principio cx viro & vxore fuhllitutum 
cxcludunt, ita etiam ifti legirimati cx fublcqucnti ma 
rrimonio . Refpondco,q> fccudum luris fubtilitatenrt 
filij lctntimati cx fubfequenti matrimonio non dicu- 
tur nati legitimc icu ex legirimo matt imonio, cu nati 
fuerint cx concubina , fcd proptcr fidioncm dicutur 
aprincipio leguimi.cum rctrotrahaturad tempus na 
uuiuris,& non r m vcritatem , cum lcgiritniras depc- 
dcat amatrimonio, & tpcortus ndcrat matrimoniu» 
& ideo cum fm naturam fieri non poiHt, vr matrimo 
nium edct qn non ci.it, idco ncccllc cft q> lit pcr ficuo 
nem a iure ciuili incrodudum: & idco ex hac caufa fi« 
U j naruralitcr dicunnir legitimc naici feu cx legirimo 
mammonio, qn nalcuntur tpc quo contracium crat . 
inatrimonium, & lccundum fidioncm & ciuiliter 
quando lcgttimantur cx fublequcnti marrimonio: 
ergocum vcrha inrclligcnda lint vcre & naturaliter 
& non pcr fidione & ciutliter, non eft dubium quod 
iftilcgitimati fubftitucum non exdudunt. 

Tcrtio & vltimo mouentur. Verba vere,propric ac 
fimpliciterfuntintclligedi.Lhoclegatum.ft dc lcg.j . 
&in potentiori figruJicatuU.fiUusfam.$,fi.n r .dcdonat. 



&exverhif colligitur rcftatoris vbluntas: nullum.it 
eft magis mentis nort r.v tcftimonium, quam quaUtas 
infpeda vcrhorura, vt dicit BaLm cj.dc tcrtib. & talis 
diciturelTe mens incordc,quale eft vcrhum prola- 
tum m ore,nam tubacordis, cftUngualoquctis, BaL 
in conf. 1 6o.vol.j. (ed filius lcgitimatus ex fublcqucn- 
rimatrimonio non eftlcgitimcnatus vcrc, proprie& 
(implicircr (ed pcr fidioncm , & iigmficatio potctior 
cft vt vcrba intcliiganrar in nato cx vcro& proprio 
marrimonio.&vcrbahnc ligmficanr, cumilii lcgiti- 
rnati non lint lcgiri mc nati, ncc cx lrgiumo matnmo 
nio: nam ditho, cx, quc dcnorai caulam proxtmam & 
immcdiatamlj. jj.fi.(i.dc inocn.t uinu & naufrag.ligni 
ficat tcmptis natiuitaiis & lcgitimi marnmonij . crgo 
vcrba inrdligcnda (unt propric in filqs a principiocx 
legitimo m&trimonio natis.&cxdidisvcrbis conftat 
hanc tcftatoris volunutcm fmllc. 
- Expracdidisapparcthancopinionrre wrameile» 
cum qtia cgo pcrtranleo . & moueor vlrra fupradidar 
rarioneshac colidcrationc.Filiustegitimatusexiub- 
lcqucnti matrirnunio,non dickur lcgirime natus,nc- 
quccxlcgitimomacrimonio :quiaad hoc vtdicatur 
cx lcgitimo matnmonio natus , necclleeitmatrimo- 
ntum pncfupponcrc, q» cu iitfadicoiiitcnscx vtriuf- 
qi 1 c confenuiXnapaas.rT.de rcg.iur. pcr lcgcm no po- 
teft induci vcrc , fcd fidr , Oarr.& alij in Li 1 is,qui pro 
cmptotc.vbi loquitur de fidione indudiua. (T.de viu- 
cap.& in 1. raan tus.iF.de adulLHoc ftant c dico fic (i fi- 
uuscx(ub(cquenurnatrimonioicgitiraatus cxclude» 
rcr fubftitunirn,in cafu noftrolcgitimauo rctrotrahc 
returadrcmpusnatiuiutisin prariudicium fubftitu- 
ei, quia fiddcoinmiirum infpcprobabili iibicompe- 
rens toUerctun(ed conicquensdiccrecft faUum, tum 
quia vbi agitur depra:iudicio tcrtij , legitimatio non 
rrahiturrctro ad tcmpus natiuiuns.$.Uccac, & ibi no 
tar Ang. Aurivquib.mod. nat. cftic.legit. ctiam fi tale 
iustcnijelletquxiitum tantura fpc&nonrc, vtpa- 
tctcxdeciiioneloan.Andr.inrcguIa, (incculpa. l.q. 
pnnc.inmcrcur.&patct ex nouris pcr Douorcsin 
d.l.Gallus. $.& quid ii tantum . rTdcliheft& pofthutn. 
mmetiamquiavbiagitur dc teftatoris volunutein- 
tcrprctanda, lcgitimauo etiam per fubfcqucns ma- 
rrimoniumrctronon tnhitur, BaL in Liu trftamcn- 
to.q.p. in fine. Cdc milit.tcitamcn; Alcxin LLucius , 
num.17. poft Ang. &Imol.rf.dcvulg.&pupiL &Ri- 
pa in Lcx fado . $.(i quis autem . nu 111.4. n. ad Trcbcl. 
crgo falfum cft ctiam antcccdcns , & fic quod ifti lc- 
gitimati qui vcrc& propric nodicunrur lcgitimc na- 
t i ieu cx lcgitimo matriinonio , fcd hdc fubftitur 
cum cxcludant. 

£t ifta opinio eft tencnda , Ucer cocrarium tencanc 
Pau.de Caltro in l.fin. in finc. C de his, qui venxtat. 
impctr. Dcc.in l.gcucralitcr , numcro 1 a. C deinfin 
nit.& fubftitut.& in c cum in cundis, numcro t o de 
dcd^rct.in d.l.Gallus.fli cius,in fine. Ripa in rubr. 
fT.fi ccrt.pct.num. ; .in l.li vnquam , numero 86. Cdc 
rcuocan.donar. & in cLLex fado.$.fiquis rogatus,nu- 
mcro47.Bald.iaconf +17. volum. j.&inconft 19. 
num. V0L4. SocLin conl.6 1. num.i z. voL t . Decin 
ConCl 55. num.7.!ioc.iun.inconL(> j.num.r^.voLt. 
& in con(. i a. uum. 6 ; . cod.volura. ; . Gozad. in con- 
.1'iLij.nuracro «. Sylu.inconi.j.numcro ai.volum^. 

C c Bocr. 
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Boer.decif. i 5 9-in fi. Author.in addit.ad Alcx.in coni 
(il.<J.vol.7.&Ccph.inconC 1 1 t.nu.4. &hanccilcc6- 
munem opin.afrirmant.ncc corum rationcs obftanr . 

Primo non obftat, dum diccbar,q>appdlationcle 
gitimc nati,ct in matcria ftri&a vcnit lcgitimatus pcr 
fiibfcqucs matrimoniu , Bur.in cinnotuit,col.t.vcrC 
z.quxro,an filius.& Abb.in 5.C0L vcrfi &prediciis,dc 
elccDcc.inccuincunclis,num.i i.deelec. &incon- 
fiL 1 j 5.1af.in conf. 1 68X0L4.V0I.4. & Parif.in cof. 1 j. 
nu.40 A in conf 1 5 .col. i.vol.i .& hinc infertur q> fta 
tutum loqucns de legitimc natis , comprehedit ctum 
Icgitimatum pcr fequcns matrimoniu.But.in cpcr ve 
ncrabilc, col. 1 9. vcrf quid li dixcrir, qui fil. (int lepr. 
Abb.incranra,in $ .notab.extraquifil.lintlcg.Pau.de 
Caft.in Lfi ita qs. $.is cui.ff.dc lcg. 1. & Crot.in d.i.Gai 
lus.$.& quid fi tm.nu. t fij.quia rndctur.q. dicic. dcci 
fioncsloquuntur in dilpolitionclegis,& noin dilpo- 
fitionc hois, prout nos loquimur, intcr quas cft diffe- 
rcntia, cii lcx facilius modcrctur & amphct fua dilpo- 
litionem, t?di(pofitioncm hois, vtnotatgLmagnam 
l.afviduis.C.quipot.in pig.habean. &hinccftq>dici- 
mus miriusagi cu difpofirionclcgis, quam hominis . 
l.Cclfus,in prin ff.dc arbirr.&ibi notatur. 

Sccund6 no obftat.dii diccbant, q» eligedus in cpi- 
fcopu natusellcdcbctdclegitimo mairimonio.c.cu 
incnnuis.vbi oes,dcclcc&tn lcgirimatus pcr (cqucs 
matrimoniu promoucri pot ad cpilcopatu,gl.in c.in. 
noruit.in vcrbo.coniiigara, dc clcc. qux cl i coitcr ap» 
probara.vr traditCcph.in confi 8 IdRfc 5. crgo idc di- 
ccndu vf in teiminis noftrxqonis, vt iftc lcgitimatus 
cx (ublcqucti matrimonio excludere habc.it lubfti tu- 
tum.quia rhdcrur, q< id proccdit in dilpofitione iuris 
cois,non aut in dilpofirionc hominu.Prctcrca in calii 
cinnotuit t non agcbatur dcprxiudicioalicuius: na (i 
legi timatus admittitur ad dignitatc cpifcopalc , nulli 
fit pr.riudiciu:fcd in cafu noftro fccus cft.quia fit prc^ 
iudiciu fubflituto, cuiantemortc inftiruti copcrcbac 
ius (alte m (pc probabili.qd patct, qa potuillct liibfti- 
tunis pcterc libi caueri de rcftitucndo fidcicomillum 
cucnicte condone , qua cau tionc pctcre no potuillct, 
(i ellctfpcsimprobabilis, Bar.in l.ispot, in j.col.vcrC 
fcd circa hoc qucro,an fubftitutus, dc acq.he rcd.Dcc 
in conf 41 y.Rum.in confi 9 t-num. 1 6.1ib. } . Ccph.ui 
conf 8 2.& in conf. 1 1 .& Cur.iun.in con(. 64. 

Tertio noobftat, du diccbant, q> legirimenatiis,& 
legitimatusperlubfcqucns matrimoniii xqiuparan- 
mr : & ideo virtutc a-quiparationis, quod dictii eft dc 
vno,dcbct intclligi diclum dealio. quia rhdetur q> di 
cta arquiparatio non fii pp fimilirudinc caluum, & ra- 
tionis idctitatc, fcd fit virtutc ficiionis legalis, vt pro- 
batur inctata,qui fiLfint lcgit.vbi df,q» pro lcgitimis 
habcntur.almd rftn.dlr talc,& aliud habcri pro tali , 
gUnl.mcJcis.ffidevcrb.(ig.qua fiaionccxchidit tefta 
tor.durenilitfccxprcfsrad natiuitatc. &pcrhancrr- 
lpoolionc tollimr ct id.qd df q> tcftator vf voluille di 
ipofitione fuaellccofbrmcdifpolitioniiuriscois, na 
argrh non proccdir.cum vcrba tcftatoris apcrtc rcpu- 
gncr.quibus ftandii cftLfi ah} , in fi.rf.dc vlufruclcga. 

Quarto & vlrimo alijs omilfis non obftar , dii dicc- 
bant,q> in feudo concrilbahcui pro fc& hlijscx lcgiri 
momatrimonio proacaris, vcniunt etlrgitimati cx 
fublcqucntiraatrimonio, Cur.iun.1nconL64.coL6. 



rrentaclnqui; 

vcrCth iftacois S0c.1un.in conf77.voLi. Ifern.in c.j. 
$. naturalcs,(idcfcu.fucc6troucr.interdom.&agna. 
Abb.in d.c. tanta.Fort.Gorz.in d.l.Gallus. in $.idc cre» 
dcndum,nu.a8 yJaf in cof 1 68.V0L4. Didacin trach 
dc fponfal. nu. i o.& hcc cft cois opi.fm Pr^poCin cL$, 
natur.iIcs,coI.4.vcrf quxro,an fihj. Ripin d.$.(iquis 
rogatus.num.47.Alc1a.de vcrb.lignif.in i.lib. nu.i x. 
&NicoLdeVbal.in traCi.lucccll.abintelt.nu.6f.iofi. 

Quia rdpondctur antcdicJam opinionc vcram no 
cfTcproutvoluitBaLin dx.naturales,qucibifrquituc 
Aluar. & hanc randcm opinione fequuntur Cur. iun. 
in rraa.fcud.in i.par. vcrf i.prindpalis regula. Barb. 
in Lcu acutiftimi , nu.40.Cde fidcicom. Lucdc Pen. 
in Leos.Cdchis.qut mun.fpontcfufccp.lib.i.Prcpof. 
in c.vencrabilem.$.quod aut,num.6o. verCvlrimb dii 
cas.qui filij lintlcgit. Alcx.in conLj.vol.7. Curicn.in 
conf.3 j.in i.dubio.Goz inconf.15.Ruin.inconf.91. 
nu.t t.vol.$. Ccph.inconft 1 i.nu.1 i.vcrfiquxcon- 
clufio . & Rolan.a Val.in conf 1 oo.vol.i. num. J 9. &. 
num. 47.vbihanc partcm veriorcm&cocmdlcait^ 
j4 Sccunduscafuscft, tqnqms legitimatus fuitper 
refcripruraPrincipis: &in hoccafu dicas lcgitiraatu 
liibllinitum nonexcludcrc quaopiiuonctcnentBaL 
in d.l.Gallus.$.fieius,infi.Pau.dcCaft.inLfin.nu.6.Gi 
dc his,qui vcn.xta.impctraucr.Barb.ind.Lcumacurif 
fimi, nu. 1 7 9. Alcx.in d.l. gcneralitcr.$.cum aut . verC 

2uid lialiquis. Irao.in d.$.(i quisrogarus, Arer.in Lex 
icto.nu. 1 o.fF.dc vulg.& pup.lo.DilccLin tradbdc ar-. 
tctcftan.tit. 1 ^.nu.t. Alcx.inconf t.nu.i j.voLj. &in 
conC 1 7 l.nu. t. vol.7. Bertr.in conCi 1 ;.n«m.6.& y,- 
vol.t. Bcrcin conf. 1 So.nu. 1 6.vol.i. Decincof. 1 5 5. 
nu-7.& inconC4t f.nu.4.Grat.inconf.65.nu.6.vol.j. 
Ruin.inconf.8o.nu.7.&8.&inconf.95.nu.7.voI.j. 
Paril.in conC^-nu.^ t. & m conC 1 t.num. 1 47. vol. t. 
Cur.iun.in conl.64. nu.it. SociuruincoC6 j . nu. 1 6. 
in conC 1 1 o.nu.t 5. & in cof. 14f.no. 59. vol. j. incoC 
8 1 . n u . 1 6.& 1 7 .vol.4. & i n con 16 5 .n u. 1. voL 1 . Crot. 
incol.i t j.nu.i.Nat.inc6C6ot.nu.io.&inc6C6i4. 
vol. j.N'cuiz.inconC99.nu.i5.&Ccph.inconCi 1 1. 
nu.6.& in c6C66.nu. 1 4. & in conf.8 i.nu.i 9.voLj. & 
h.r. eft communis & recepta Scribenriura fcntentia. 

Qnar conclufio procctfit ctiam quando Princeps 
in legitimationr dixillct qubd volcbat talcm filium 
comprchcndiiiib omni diipofitione tcftamcntaria» 
Grat.in conl. 6 5 .nu.6. hb j. Sociun.in confi6 5. nu. 1 . 
& pcr totura , & Ccph.in conf 66.nu. 1 o.vol.j. verum 
ammaducrtarur , qa li Princeps exprefsedixir, vt fub- 
ftitutuscxdudcretur, talis concluiio non procedit» 
Ccph.inconCt j. nu.j 1. vol.j.Alcx.incon(.i.nu.i 
vol.t.&Gozad.ir. c0nl.t9.nu.! t.&inc6Ci5.nu.io. 

Qnod in (upci iorihuscalibusc6clu(umfuit,vidc- 
licct qh kgitim.it 1 liibllitutu cxcludut: dubiutur, an 
idcm primo proccdat , qh vcrba lrgitimam fobolrm 
fignificantiafuerunrgeminata, vt li dictum fucrit, li 
finc filijs lcgitimis.&lcgiumo matrimonio natis, 
vcllimilibus.Sccund6,an procedat in nato infigu- 
ra matrimonij liue ex matnmonio putatiuo. 
f5 Circaprimumdubiu.f Ant.dcBut. inc.pcrvcne- 
rabilem.nu. i7.in fine.extraqui fintlcgitimi.Decin 
cOnf. 1 5 5<in fi.Bcro.col.i 67-pcr totum, hb. t.& Cur. 
iun.in confiL64. num. 1 1. volunt quod llibftirutus a 
filijs quocunque modolegitunatis noncxcluiiatur . 
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In fccundoquaWiroduarianrprincipalcs DocToru 
j<$optniones,quaruphm.tc(l, j q>iftcfilius narusinfi- 
gura matrimonij , excludat fubftimtii vocatufubea 
cdditionc (i hnrresdeceflerir (inefilijs ck lcgirimo ma 
trimonio procreatis.quamopinioncm tenetUcc. in 
conCt $ j.contrariam opinionem tenet Curr. iun.in 
conl! 6 4. ego nd recedo ab opinione Dccij, quam pe-r 
mulra argumenra probat Maria. Soci.iun.in cont.6 }'. 
pcr tocum- vol. t . & hanc conclnfionem ad partes 06 
difpuro, quia ibi Socinus latiiTimc& docliflime-di- 
fputauit.vbi rccurrendum eft. 
57 1 ' . Fn fepiimoquclito principali, an appellatione filio 
ruSfculibcroru, indictac6riirioneappoliroru, veniit 
ctnepotcs &proncpotcs? Duoex menteDoctorum 
«6(tderan tur calus, & primus cft , qoando dicium cft, 
& (i (ine liberis decellcrj t. & in hoccafu concludirur, 
tppdlarioneiibcromim nepore$& proncpores veni- 
rc, vt probarur in f fi. Infti.qui rdf.tut.dapo(L& rra- 
di t Bar.in Llibcrorum.fT.de verb.lignificar. 

Secundus cafusdLqh didu eft,li linefilijsdecdle- 
tit.8c in hoccalu omilladifpuratione, coclurias q> nc- 
pores & pronepoteslubitituruexcludant. quaopin. 
tcncnt Bar.in Lliberoru, nu. 1 S.ri.dc vctb.ligni. BaLin 
Lj.Cde cond. i nfti. PaU. de Ca(t . i n LGaiius.f 1 nfti rucs. 
nu.4. fT.de lib.&polth.Alex. inl.exrado.fri. nu.^.rl". 
adTrcbel. (al.in l.pactfi, nu.j. fT.de pa&Imo.in I I. 11- 
cius.la t.ff.dehzr.inft.OlcLinconf. lrtp.Pau.dcCaft. 
1 n conC 1 64.V0L1. Bal.in conf 1 j . vol. j.Soci.in conf. 
17.& 5 i.vo|.4-Ccph.in conLi 67.nu.ttf.voLj. Berrr. 
inconl.j.nu.t j.&inconf.;. nu.?$.yoLidnc6f.i6?. 
11 11. i.v( ■!.).& in Conf.JOl.na.l o.lib. ;. Capra in cont 
ii.nu.r.Calll.inconl. 5 ;.na.i.&mi.; t.P.inl.in cof. 
1 S. n 11. r <).ik 60. vol. i.& Maria.SoCMun. in cdli. 1 1 f. 
vol.j. &hxceftc6is &reccpta Scribcariu (enccntia, 
quar probatuc per tex; in l.Lucius*raa. tf.dc her.iuftit 
pcr rcx.in Llibcrornm, in rinc.ft.de vcrb. lignifi. &pcf 
texin Lcumaciin(Tfinc,C«lcriddcon>mi(L 
5S Hxccondufioampuatur,twproc*da*etia, qndi 
ctu fuiller , (i (inc filijs ejpfe liue 4< fuo corpore natis 
dccdlerit,\t tcnent Banin d LlihwuA, nu. 1 8.BaL in 
Lj.C. dc cond.in lcr.& in d-conL 1 ) ,nu. ? .vol. $ .Pau.de 
Calc.in d.f inftiruens, nu-4.& 111 CtA. 1 ^4. 1111.4. vol.i. 
Aluaror.in cj.f filij vero, num. $ sdefucodl.feu.Oldr. 
in confi. i 6 0. Capra in d.conf 1 1. Soci.in d.conf. 17. 
& 51. Bcrtran.inrid.conlilijs.1. $oi.& i6$.Parifjn 
conf.i£.nu.59.&6o.&inconf88.voLi.& cum iuc 
conclufione eft pertanfeundum non obftanrc Gui- 
done Papcqui indcdLjji.contrariumrenebar. \ 

59 Iccm ampliacut, fvr proccdareriam fididu finllcr, 
(ifinefilqsprimisgradusriecelferir, quiaqn inftitu- 
rusdeccdir (inc filijsiedcu nepotib. dicuc ncporcs cl- 
fc primi gradus.f cu aur, lnli.de h^r.q ab inrdidcfer, 

60 Circa oc^tauu quardtum principalc,quo(t cft , f An 
( i i - 1 .1 condo,(ine iiberis, vcr ificcrur £t in vno filio) co 
dudasqi (icGLin Lj.in vcrbo,dcfedllc.Cdecond.in> 
ier.&ibi BaLnu.|.&inc6f. 1 5S.nu.Lv0l. 5. Bar.in Lcx 
f .k :...*.). im . f.ftjtd Trebcl.& ibi Ripa in fli quis roga 
lus,nu. f 1. Corn.inauth.nili, inprin.CadTrcbcl.& 
in conf. loi.nu. j , in conL 158. nu.8.vol.i . & in conL 
1 i4-nu.t.& 1 3.V0I.1. AldxmLnon eft linelibcris.rT. 
de verb.iig.Dec in coL 1 1 S.nu 1 o.&in coft» ; tf.nu j. 
ioc.iun Jn coni.po.nu. 1 .voLj.Por.in coi! f 5 .1111.1 8.& 



inconf t rv-.mi.r.Bero mconf 1 10.nu.19.I1b. i.&cft 
•c6tscondulioquar probarurperLj. C decond-infcr. 
perLpater Seuerinam.f j.rTde cond.&dcmon. & pct 

I. noncft (ineliberis.rT.dcvcrb.(igniF. 

61 Innonoqti.T(ito,fAnadhocvtdictacond5adini- 
plcacur , necdlc fit, q> filij ctiam hxrcdcsexiftant i ex 
mcnteDoclorum nonnnlii funrconfidcrandi cafus. 

Primus eft.qn copendiofa fubfto rormaca rtiir,fub 
his verbis,& qncunq; h.rrcs inftirurus finc filijs & h.* 
rcdib.decdlcrir.fubfticuo Titiu.&in hoccaftt Pau.dc 
CalLin Lex faelo.f .ri.in fi.rT.ad Trcbd. & lo.Dilcdtjrt 
tracr.de artctcftan. in rii.dcfubftir. cap.t 5. in fi.con- 
dudunr, quod (i filij nafcantnr , & harrcdcs dlcno- 
linr vcl nonpoirtnt, lubftuutio non deficir. ^ 

6 i> Secudos cafus eft, fqh dicTu ftiir.fi (incharcdibas 
decdlerir,&in hoccafu cocludirur condoncm imptc 
tam no dtc,(i fili j harrcdcs n5 cxiftiir^Bar.in fi.& Atcx. 
«iu.8.in d.l.cx facto.f fi. Bal.inl.filiusfamilias.$.cu qs. 
f.deleg.j.& in l.j.C.decond.infer. Aym.Crau.in conC 
1 r r.nu.5>.'Berrr.inconf j.lib.i.&Sociun.in conf 1 4. 
nu. 1 .voLi.* vbi ait hanc dlc magis c5cm opinionem . 

6f ' Tcrrius&vlhmuscafusclt.tquandodiclum fiiir, 
in hacc6pedk>tafubft5nc,(i (incfilijsdccdierir. &ih 
hoc cala ex mete Dodtoru duo ali j c6ftdcra car cafus . 

^4 PrimiHeft, tqh filij harredejdicpoilunr, icdno 
Junc.& in hoccafucocludendu eft> filios cr <i harredes ' 
non cxiltanr, fubftitatUs excludere.Bar.in Lfiliusrami 
iias.$.cit quis rogarus.fTdeleg.j. Paa.dcCaft.in Lcuih 
auus.nu.i.rTdecond.&demon.Ripain d.Lcxfa«fto.f 

I I . ii ti. t p.Bcrtr.tn conf.j.nu.1 1 4-iib. 1. Calcandn conf- 
iil. <'< >). mim. 5. & Alci.tr.in conl! 1 6 4.1H prin. 

6 j Secundus caius eft, fqn fitij vcllcnr.ied no polTunt 
*(fc hxredes.& runc aur no poffiinr etle hcredcs, quiit 
funt incapaces, vr baniri, vcr rcligioli, qui nccin parri 
culari,ncc in coi aliquid potTiderepoirunr: aur no pof 
Tunt die hxrcdes, & hoc ndexdiipofirione legis , fed 
exhominisdifpoiirionc, vrquia (int cxhxrcdari vd 
prarreriti a matre: Quorum prarreririo pro exhxredm 
tionc habctur.f fiii.[nftit.deexharrcd.liber. " 

66 Si primoeafuloquimur, t&foncDodtcondudut 
fidcicommi(l'um non dcficcrc, Baran Lfilinsfamilias. 
fcum quis. rLdcleg.j. Ripa in d.l.cxfa<fto. ffi.nu. 1 9. 
Rub.in l.pater filium.nu.i 4 j.fEdcinorTreftam. Tot- 
run.Garrin l.Galtus.f&quid (i tacum , na. tj6. fT.de 
lib.& pofth. Sod.in Lctim auus, nu. 1 o r . tY.dc cond.& 
deraon. vbi hancdlccommunem opinioncm afterir, 
& Ceph.in conL46.num.40. vol.j. 

•' Ec rario eft«quia ifti pro morrnis habentnr, can.p!a 
cuir. 1 6. q.j. ei 1. can.nu11us.l.q. LDeo nobis. C.dc 
epif.&clcr^Linrerdidr. rTdccod.&demon. & mors 
duilis morri naturali quoad fuccdtjoncm arquipara- 
ctir.Lj.ffi pier.rTdeconiungen.cu emandp.liber.fcd 
fi tcmporc morris inftiruri mortai iftifilij repcrire- 
tur, non racercntdcficerefi<lcicommilTum: crgo ne- 
qucifti fiddcommiftiim dcficerc faciunr . 1 

67 Si vero iecundo cafu loquimur, t& runc,omilTa di- 
fpuratione&conclufiu^proccdcndo, dicasex meure 
Dodorum q> ifti fili) fkdunrdeficcre fidddSmiflum, 
prour rcnet gl.&Alex.num.8.in d.l.exfa&o, f fi.lf.ad 
TrebcLCyn.& Pau.dcCaft.in Lj.Cdecond.infer.Bar. 
in l.filiusfamilias. f aim quis rogarus, & ibi BaI.fTdc 
4«g.j.Rubanl.paterfilium,num. r i .fTdcinorTtcftam. 

C c 1 Capra 
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Capra in conf i S.nu.14 Dcrtr.jn co !j,nu.l i^.lib.l. 
Alcur. jii conf 1 64. in princ. &Sociun, in conf 1 j8. 
DUm.i4.voLi.&iltacftinagiscommunu opinio . 

Et ratio clhquiafatisdbq» tilij fupcrlintjicet licre 
dcs non cxilbnt.1. filiusfamilias.$.cuin quis.ff.de lcg.j. 
& <■]> per cxiftcntiam fihorum codicio dcficiat, prolu- 
tur »n Lcx facto.$ pcn.tf.ad Trcbcl. qux conclutio c6- 
probatur hac alia rationc. Tcftator til 10$ poluic in c6> 
dicionc, quia voluirlc^itimasfucccfTioncs locum lu- 
bere, vt probatur in Lcum acutilTuni. Cdc tidcicom. 
«pcrgoinlhtutuscxhxrcdauit fihos, &inlhcuiclcgi 
timosfucccllbrcs, conlcruatur voluntas tclbtoris, & 
itico fublhtuiuscxd.teftatons voluntatc cxcludicur. 
<S Hxccondufiodcclararur non proccdcrc.f qii inftj 
tutus cxhc^cdauit fihos,& cxtrancos inthcuit: na runc 
fideicommillum non dcficic.vt vf probari rn $.fed no 
fbB.Inll.de fucccll.hbcr.& facit raiio, quiailb filij po 
firifucrunrincoditionccxeoquiamagis cosab incc 
ftarodilcxic.quam lubftirucum , vt prob.it ur in I.Lti- 
cius. ff.de hxrcd.inftir. vcl quia lcgitimas fuccctfioncs 
cis nalcctibus ab intcftato cofcruai i voluit, fcd pp in- 
ftoncmdccxcranco factu ccllac dilccbo& ccftatoris 
dciidcriu, idcodcbctccllaredifpofitio , vtp cos filias 
fubibtutus excludaf.& fic non dcfici t fideicorailfum . 
, Pro complcmcto huius feptimi capiruli, videdum 
69 eft, |an ncceiTcfif,q>filij fint viui tpc inorris mitituci, 
ad hoc vt llia coditio, fi tinc hbcxis, cttettu lbrtutur i 
& cx mcnte Doc~torum dicas, q. neccllc clt , q> hli) cpe 
mortis infhtuti, tint viui, ad hoc vc fubfhcutus cxdu- 
djtur, ru conditio pcr fupcrcxiftcntiara filioru vcn fi- 
caca,n6 dcficit ,liccc filij poftcadcficiauc, Bal.iu l.curtj 
acutifljmi.col.fi. vcrf.ibi,qui linefiujS.Cde fideicom. 
& in Lliquis hc.rcdc,vcrLucm facit adq.Cdeiulht.& 
fubJlic, Pau.de Caft-in Lcx faCto.$.fi quis aute,ia fi.ff. 
adTrebcL& in conf.517.nu. $ Jib.x.in nouis. IaLin l.ii 
quisduabus,col.$.vcrfquidtcn«idu.CJcimpiib.& 
aujsfubft.&inconf.6t>.vol.$.Soci.in Llolemus nu. r, 
ff.de cond.& dcmon, in Lcum auus,uu. 1 0 9 .tf.de c6d, 
&dcmon.&incoLx jo.col.4. vcrLz.\riurdifaiiicda> 
Kipaind.$.fi quisaut,nu. 1 . Ti r.iq.in L(i vnqtum, in 
vcrbo,fufccpcrithberos, nu- 1 88.Cdcrcuoc.ilon.la. 
And.iu adiLadSpccin tit.de cclcam.in $.in pu nLs.in 
fi.in verf.il taquxfho.Ang.inconf.i f o.nu.j. Alcx.in 
conf 1 i p.nu.t. lib.6. OhLin conl.a 1 .&inconf 141, 
Decin conf.z 1 8.nu. 1 o. in conf.6 j.nu.z. in cof.iiSy. 
nura.to.inconLi 87.1111.1. 19 1. j 1 i.j 1 $. j2 j. 577, 
417.J94.6; j.d:incnnf.(>56.1'arit.inco.ii S6 &$7, 
hb.i.in conL89.eod.l1b. i.& in conL 1 4.(10. $ . Mar ia. 
Sociun.inconf.t 1 t.nu.i i.vol.j. &inconf.:..tn:ro 8. 
lib. $ .Ruin.in conf.8 8.nu.t>.in fi.& in conf 1 2 j.nu. t . 
lib.t.Aymon Crau.in conf yS.tiu^. Grai.in conf.68, 
nu. j.hb.j.& RoLa Val.i n c6f jrJ.nu 9. voL ) .& hxc cft 
vcrifumacondutio,qu( piohatui in l.ex ficio.$.pcn. 
ff.adTrcbcL &inLcuin vxon.C^uandodicslcg.ccd. 
7 o Hxc conclulio proccdir , 7 etiam li agatur in fauo- 

rcm ccclcfix fcu pix cauf x, f ulgot in cont.^ 6. 
7 1 Itcm proccdit, \ ctiam 11 incouuncnri dcccdcrent 
filij fufccpti, BaLin c.j.$.qmn criam^roLj. vcrf quxro 
quid fi matculus , in titu. cpiL vcl Abb.laf.in conf 66. 
vol. t . & in l.fi qujs hxrcde , col, i.vcrf ad idcm terti6 
facit.Cdc infh& fubft. & ratio clbquia fufficit condi 
tioncm mcmcnto impleri^hcet implcmemu nou du« 
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rct.l.li quis hxrcdc. C Ac infl. & fubfll jfl fubftitut io- 
nc.fT.de vulg.& pup.& LB.$.j. Cxieindicvidui.rollen. . 
Declaracur hxc condulio primb vt non procedac , 

7itqjiadpunfic5dam condirionc rcquunturdcfeCcu* 
libcroru non certodctcrminato tpe, fcd nuhfhn ; cc & 
tpcindctcrminato: nam tuncfuiiicitqncunquehbe- 
ros dcficcre , Io.de Imo. in Lfcd ii ad rps . tLad Trt?bcL 
Soci.inl.folcmus,nu.rt.fLdccond.&danonli. Alexao 
conf.4 j .vol. j .in conf. 1 o 1 .V0I.7.& in conf. 1 86.voLj. 
Rui.in conf.9.nu.7.vol.j. Parif iu cof." 1 S .nu.4 j .voL i. 
Dcc.in conf.480. j 8 j. J94.& 6 i 6.6i ideoquado quis 
fubtbtuic aliquc dcficicntibus hberis inibcuri.fcuqn. 
ex infiituto nullus cx Uberis fupcrcflct, no rcf ercdo fe 
ad tps mor(is,vcl ad aliud rps ruc qncunq; libcris dc- 
ficietibus ct poft mortc inihtuti,f iiblbtucus aiinuttit 

7} Secundbdeclaraturnonprocedere, fqnexconic- 
ctuns colligitur ahtcr tcftatorera voluifIe.Aym.Craa. 
inconf.98.Grat.inc6f.j.vol.i.Dcc.inc6f.477.Manu 
in conf jS. Cur.iunin conf 1 1 1 .& Socian conf.ijo. 
coL^.in finc,verlic.infcrtur& tccuiidb. 

74 Tcitib&noiabilitcrdcclarartirn6procedere,tqi 
jn vltimo gradu agnati lnnt lubflituti , vt voluit Cur. 
iun. m conf. 1 1 1 nu. 1 j. & Aym.Cra,in cof 98xoL|.q 
declardtio,quo proccdat, trad1tCrau.ind.c6L518.fut> 
nti. 1 41 n vcrf non obltat tertium . in quoconfilio de- 
xlarac etiam,an coclufio pr inapalis procedat,qn libe 
riellent vocati. itcm au proccdatqnagiturdebonis, 
qucad cxtrancos h^rcdcs tranlmitri.n6confueucru& 

7 j Vlt iroodctlaratur non procederc, |qn pcr relt.no 
rcm non tmcomhcionis implcmentum» fcdct condi 
lionis crltctuj fucrit cotidcratus , 11* tuncnondcfijCiC 
coiuloli iilij incotineti poft tnortc inltituti murutu , 
vt dcclarat Mana.!>oc.iu.i cotii <i0.nu.7i.&7 j.voLi. 

Quod lupraconclulum tiut.f tihos cxiitetcs tepore 
mortis tnftfcutickcludcre fubihtutum , dubitaturan 
primb proccdat , qn iih filij nati func in vita grauati 
& mortui limul cum eo . Itetn an fecundb proccdar, 
quando tili) oari & roortui fuerunt poft mortero gra- 
uari?ltcra an tcrtib & vitirob proccdat, quando ilh li- 
Ijj n.-iti&mortuifucruntin vitainfticurir \ 

7 6 Circa t primum quxtitu duofunc coniidcrandi ca 
lus,eV: primus cft » qn patcr &fihus in naufragio, rui- 
na,vel aggrdlii, aut limili cafu momcntanco fimul pc 
ricrunc&tunc prxlumiturpacre fupcmixitlc.&idco 
fideicomilliim nondeficit,&fubftitiuusadmittitur. 
itaptobattcx.ind.l.cxfic1o.$.pcn^LadTrcbeL -t ■ - 
Secundus caliis cft, q n patcr & tihus perierut In ca- 
fu concinuo habcnte crachim fuccctliuum: & lic tem 
pori>, & tunc prxfumitur patrcrn deceulflc,& ideofi- 
dcicomillumdcticit.&fubfhctitusnoo admittitur,vt 

[irobatur in Lqui duus. $.cu in bclln . fT.dc rdxdub. Sc 
wc modod-iura concordant Docb& «t veraconcor 
du, lcLundum Rip.in d.Lcx f acto.$.pcn. 
77 In tccundo quxfito , t cx mccc Doitorum dicas.q» 
aot ifb lilij nati poft mortcro teilatoris poft aliqaod 
ips roortui fuerunt, adco vt frui poruerunc rebus tic- 
rcdi tari j s, au t m or t ui fucru c ftari m , adeo v t nuila eu- 
rum vtilitascoliderari poruit,&illicomortuidicun^ 
qui intt a octo dies dccctlerunc, Marcdccif. 1 6 j>dn ts. 

Si primocafuloquimur, & timccoocluducDoctQ 
res fubftitutioncmdcficcre: & raiiocft,quia polthu- 
mus quoad «us commodum, dicitiix lamuatus, & x 

dic 
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«ticconccptionis pfo ia naco habetur.l.qui in vcero.fE 
d • ■ t.u n hom.quinirao&quo a.i proximospoftcu hx 
rcdesimpediedos.l.cu qtiidain.f j.rl.deacq.hxr. crgo 
▼ufili|natifiibllitutucxcludunc, ita&ifti pofthumi. 
■ In lccundocafu, aut ifti pofthumi naturalitcr viuQ 
repolliint,autn6: ftnaturahter viuerepolIunr,&cuc 
fubfticucum exdudunc , laf.in Lqui ti li.ibus nu m. i - . 
ff.de leg. j. Dccin c.dccaulis.num 4 i.cxtra dc otfde- 
ler.& Porc.in conf. t t.num. 1 9. & in conf. 4 c . n u m. y. 
qnxcondiilio probatur in l.qui in vtcro. tf.de ftatu 
hom.inl.cum quidam.fj. rLdc acquir.hrrcd. iuiicU 
l.pen.Cdc polthum.hxrcd.inftitueu. 
. Si narurahter viucrc 116 pollunt, vt funt li in icrto, 
vcl inoctauo mcnlcnalcantur. &tunchcet duxiinc 
Do-torum opiniones : tamen omitLi difputationc, 
rnihi placct q> iubftitutio non dcliciat , & liic opinio- 
fiem tencoc Sod.in l.cum auus, num. 1 1 o.rT.dccond, 
& deraonft. Bal.& Alex.num. j . in L j. Cdc pofthum. 
hxrcd. inftituen. Alcx.in Lquod dicirur . fT.de libcr. & 
j>ofthum.&Soci.inconLi7 r.num.io.hb.i. vbidicic 
hanc ciTcmagiscommuncm opinioncm.&probatur 
hxc cocluiio hac rationcldcm cft rumpcrc tcftamcn 
tum rarione prxtcritionis, iuxtacafum in Li.& j. C 
dc pofthum. nxrccLinfticucn. & raccrcdcficcrccondi 
tionem prxdiCtain:quia iicuc illi pofthumi ccftaincn- 
tumrumpunr.qtii viuidlico dcccllcrunc, itafilij fa- 
ciunt condicionem dehcere, ctiam ti raomito aliquo 
cemporis vixcrint.l.cx fatfio.$.pcn.rF.ad Trcbd. fcd ca- 
lis fihus non rumpcrct tcftamcntu , crgo ncc facit do- 
ficerecondicioncm .q>non facucrumpcrcccftamcn, 
tum,cencnc Soci.in d.l cum auus.num. 1 1 o. lal.in cLL 
quoddicicur, Dec.inLpofthumo,in i.nor. C.debon. 
poiLconcrarabuLPau.dcCaft.inl.vxorisabortu.Cde 
pofthum.h cred.infticucn. Raph. Alex.& CailcIlio.in 
fLLquoddicitur, Alcx.&Cacci iltij). inl.pcnul. Cdc 
pofthum.hxred.infticucn. Ioan.DdcCt.cauc. 1 o. cic.j. 
Alciac.in Lqui mortui. rF. dv wrb.lignif. Thobias No- 
niusin $ pofthumi. num. 1 4. Inllicdecxhxrcd.hbcr. 
Ful^.in conf69.pun.ftus ralis clt . Match.dc Aftiior.in 
dccif. ijtf. &Marian.Soci.iun. inconf. j j. voLi.vbi 
hanc cllc communcm opinioncm aiTcrii . 

Qiit probacur pcr l.pcn. C. dc pofthum.hxred.in- 
ftitucn.vbi probatur,q> ad hoc vt pofthumi natiuitatc 
tcftamccum rumparur.nccelle cft, vt pcrfcdc pofthu- 
mus nafcatur: fed natus in fexto fcu octauo incfc per- 
fcdr nafci non dicitur, arg. I. fcprimo rocnfcff.de fta- 
tu hom. ergo tcftamcntum non ruinpit. Nccdicatur 
q> d.l.lcptimo mcic, loquaturquoadcognitionemlc- 
gitimi hlij, quia rcfpondcrur, quod in principio lcgis 
ponicurdiciumgencralc,q>leptimo mcnfc pcrfccic 
quis nafcitur, drindeinfvrradlegicimacioncfihj: & 
(ictextusnon fercftruigir ad hanc tih cognitioncm. 
78 In tcrtio&vltimoquxfito fduo confidcranturca 
fus, & primus cft.quando diclum fuit, il tinc filijs dc- 
cdlvrit, fubftituoTicium: &in hoccafuSoci.inl.fo- 
lcmus , nuro.4.fr.decondit.&dcmoniL& in conf.S i. 
num. t . vol. 4. Ang.in conf. 1 1 i.num. ; .& Porcin con 
fil.t fs>.nura.i.concludunt, nondchccrcfubftitutio- 
nem, quia vcru cft , quod inftirutus iinc fili js dcccdit . 

Sccundus cafus cft , quando teftator dixit , (i filios 
non habucrir,vcl non lufccpcrit, vclaho verbono in- 
cludcnce tcropus morcis, v ios t ucric & tuac aut vci 
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amrmariueconccpia fucrunt, ldcft, ii libcros habue- 
rir.autnegatiuclihlios non habucrit.ii primocafu,& 
tunc lufricit habuiife filios ad exdufioncin fubftituti 
ctiam li tcmpore tnortis grauati fupcrfticcs non linc , 
Barr. in Lhxrcdibus . fF.ad TrebeL Soci. in I.lblemus , 
nu.;.&inl.cumauus, nu.109. rT.dc cond.&dcmon. 
Pau.dc Caft. in Lcu m vxori, num. 5 .Cquado dies Ug. 
ced.& in d.l.hxredibus,& ibi Alberic.Tiraquel.in Lti 
vnquam , num.i 87. fl.de rcuocan. rlonar. & Rub. in 
LTicia Scio.$.Impcrator.f£dc lcg. 1. 
• ' Si fccundocaiu loquiinur, & tunc Pau.de CaftJi» 
«LLcum vxori.nu. ; . & Soci.in d.Lcum auus , nu. 1 057, 
dicunt iubftitutionc non dcficere: quia quando qutf 
grauaturfubconditionc ncgaciua,li rilios non habuc 
ricincelligirur fcihcec tcmporc Uiq mortis, ticuc fi di- 
chim fiiillet.ft deccllerit linchbcris. quo cafu necclle 
cftq>fihj temporemortis viuicxiftant. d l.exfa.to.$. 
pen. & ira vlcra lupradiccos renec Bar.in Lliberorum , 
liib nu. 1 8. in vcri.cxcmplum in dLLucius. rT.dc vcrb, 
iignif.& Alcx.in conf 1 o 1 .num. 1 y .vol.7. & rario cft, 
quia ti rcftacor vulrexcludcre fubfticucum proprcr li- 
bcrosinfticuri.ncccllceftquOii llla vcrba, li liberos 
non habucric,intclliL:antur temporcmorcisinftituti: 
quialicct infticucus habuillechbcros,&d<xciritIcnc 
prius q infticutus , nd poflen t cxduderc fubftirutum , 
&. idco rcquintur q> cllcnt hbcn tpc morns inftitutL 

S V M M Jl Kl V M. 

1 Snbflitutio eompendiofa verbis direUis a milite fdfta 

iafra puhvrtatem, valet vt pupilltris, & poflea vt 
direSa militafis . 

2 Subflitutio compendiofa verbis direilis a milite fafta , 

an pofl pubertatem iuredirefl* militaris valeat . 

3 Intellcclus ad Lpredbus. C. de impub.tr alijs fubflit. 

4 Vcr compidiofam fubfiitutionfvcrbis diredis amilite 

faSa poflpubertatf, an filio feu tefiatori fuccedatur . 

5 Subfiitutus, an capiat frutlusrepertoi in htrcditate te 

flatoris tempore mortis eius , an repertos tempore 
mortit hdredis mflituti . 

6 Triuilegia militibus conceffa , an competant militibut 

noftri temporis . 
^tn Dotlortbustegentibus & ^duocatis,num.j. 
+An Cardinalibus,num.%. 
^tnclericuJium 9. 

I o Taganus an pofflt dircifb pofl aditam hxreditatem ad 

piam ctufam fubflituerc^t . 

I I Subflitutiocompendiofa vcrbis obliauis d milite faSa, 

omni temporc eB jidcicommiffaria. 
1 2 Subflitutio comficndiofa verbit communibus d militc 

faQa pofl puotrtatem^an iurc dircSo valeat . 
I j Intctlefius ad diSam I.precibus . 
1 4 tjrfdcs an pcffit per dircSam militartm priuare filics 
, . ' vel parentes legitima . 
^tnper fideicommiffariam.num.i j. 
^in in dubio cos priuare cenfcatur. num. 1 6. 

1 7 lus patronatus ccclcftf tranftt in dircflum jnbftitutum, 

nonin fideicommiffariunu . 

18 Bona fcudaliain fubflitutummilitarcm tranfcmt , ejr 

non in fubflitutum fideicommiffirium . cum fuis de- 
claratitmtbus, num. I9.20.2i.s2.dr2). 
Z+Empbyteutka bona trunfcunt in fubflitutum milita. 

Cc } fem, 
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' fcm, dr non m fdeicommiffarium . cum fuis cafibut 
Cir dectarationibus, num. 15.26.^27. 
%%-Subftitutwne direffamibtari caducata hmeditat de» 

• holuitur ad deuenienres ab inteflato ipfius tefiatorit 

• c~ non ad btredct primi inftituti: fcd caducato fidei» 

• commiffo hxrcditas remanet pents dircQo inftun. 
tnm,& eius htrcdes , 

C A P. Vtli 

Eucnicndo ad fcxtum principalc quxfi- 
tum.quod cft, cuius effccius lit talis co» 
pcndiofa fubllitutio?exmcntc Do&o» 
rum duo principalcs funt confidcran- 
di cafus: Quorum primuseft.quando 
toquimur in milicc, in quo vidcndiimcTit.cuiuserrc- 
ct li- lit in milirc hxccopcndiofa liiblririmo ? Sccun- 
dus cafus cft , quando in pagano loquimur , & fic per 
nos vidcndum crit , cuius cffechis fit huiufmodi fub- 
ftitutioinpagano? &circaprimum cafum trcs funt 
confidcrandi calus . 

Primus cft , f quando compcdiofa fubftitutio fit i 
militcpcr vcrbamcrcdirccla.inquocafudicas,q«od 
hxccompcndioiaamilitcfacra vcibis direciis tnfra 

Iiubcrtatcm valct, vt pupillaris,& poftca vt dirccri mi 
itaris,tcxtus cft, qui hoc probat in d.LCcturio, & ibi 
CommunircrDoctorcs hancconclulione fcquuntur, 
fubftiturtisenim fucccditad vniucrta bona impubc- 
ris intrapubcrratcmdccedcntis , poft vcro cam ara- 
tcro ibla bona tcftatoris cum fruciibus in hxrcdiutc 
joucntis capjt.proptcriftam conclufioncm contingit 
dcpluribusdubirarc. 

, Primo, f An hcc conclufiolocum habcat matre 
iu mcdiocxiftcntc? Inquodubiodux lunt pnncipa- 
lcsDoctorum opinioncs:Quarum prinucft,qu6dve 
rafit antcdnftaconclufio ctiam matrcin mcdiocxt- 
ftcntc:quam opinioncm tcncnt B.irt.num. 1 1. Bal.co- 
Jum.j.vcrlic.tcrtiooppono, Ang.Pau.dc CalLntim.c». | 
Alcx.num.51. Iaf.num.i <>.& 10. Soci.num.17. Lan- 
franc.dcOriano.num. i7.Galiaula,num.i4 r.RJpa, 
nume. 6<>.&ibicommunircralij DoCtorcs. &quati- ^ 
dovfqucadcertam xtatcm (ublhtutiocompcndiola 
faCta tuit, eandcm opiuioncm (cquuntur Dcc. col.p. 
& Lanccllotus Dcc. in d.I.precibus. & ftmplicitcr& 
indiftinctc candcm opinioncm lcquuntur ibi Curr. 
iun.num.r 9. Alex.num. t o. Pa11.dcCaft.num. 1 4-IaC 
num 0. Fulg.num. 1 i.Cagnol.num.1 4r.ScbaJbS.jp. 
num.44.Caccialup.num.]S.&Coraf.num. (4. Barr. I 
in l.in rcftamento , in fi.C.de tcltam.milit. & ibi Alex. 
num. 1 tT.Couar.inc.Rainutius.$?.num.6.dcrcftanv 
& ibi Guilicl. dc BencdiCt. in titulo dc compcndiofa , 
num. 1 o. & hxc hodic cft commtinis & rcccpra Scri- 
bcntitim fententia , prout rcfcrt & cam fcquitut Fcr» 
nand. Vafquiusintraft.de fucccflionum progrcllii, 
lib. 1.$. 1 S.num. 1 09.& moucntur ifti ex pluribus . 

Primoper tex in d.l.Ccntutio , vbi probatur quod 
fubftitutioiuredireclovalctctiam poft pubcrrarcm. 
ex priuilcgio militari,qtii tcxtusgcncraUtcrloquicur, 
nec diftinguir.an marcr lit in medio,ncc ne : crgo gc- 
ncralitcr cftincclligendus, argj.de precio.ff depnbli- 
fiana in rcm attio.& l.j.ji.gciicralttcr. f£ delcgar.prx- 
' ftan.qm irulucho couoboratur.tuiu qui rcguiam ha 



betpro fc , irrrcnrionem fuamfuncuramhaberedici" 
tur : &qm niriturexccprione, illam probare dcbcr. 
J.ab ea partc . ff! dc proba t. & rradunr Doctorcs in Lj, 
tT.Ac reg.itir. fcd rcgula cft.quod fubftirurio compco» 
diofa vcrbisdirc&is facrapoftpubcrtatcm iureaire- 
cto valcr, vtin d.LCennirio, probatur : crgo qui ruri* 
tur cxceptionc.vidcliccrquod non proccd.it marrein 
medio cxiftcntc, cam probare dcbet . cmbclcimus.rii 
finelcgc loqui.fcofidercmus, Auth.dc tricn.&femil3 
Huic tcxtui lic corroboraro rcfp6dcrur,qu6d pro- 
cedit matrc in mcdio non cxiftcntc*. &liccc tcxtus ge» 
neralircrloquarur.tamcniftomodo eft rcftringcn* 
dus,quia pnuilcgia mili tum ad alicnum prxiudiciu » 
adaliorumq; iniuria non porrigunrur.l.impuberi.ffv 
de adminift.tut. & l.cum hUus. ff.de milir.tcftam. igi- 
tur, cum,quod hxcfubftirutiopoft pubcnatemiure 
dirccto valcat , iit ex priuilcgio militari , ne prxiudi- 
citim fiat mati i in bonis fili j,qtic ctiam,qu6d fucrinl 
tcftatotis propter immixtioncmdicrcditarisq-.adirio 
ncm, filijetfcch fucrunt.I.j.$.vctcrcs.ffdcacquir.pot 
concludcndum cft , non proccdcrc & locum non lu- 
bcrc priuilcgium milirarc martc in mediocxiftcntc. 
Nccobftat.qtiod qiiiniriturcxccptione,illam proba* 
rcdcbct , qu.mdoquis rcgulam lubcr pro fc , quiali- 
cct 1 rcgula rc-ccdcrc,quando xquitas luadet.cinccllt 
3cimii5, & ibi Abb.cxtradc iudic. proutcft in cauino* 
ftro.in quo maxima vcrtittir xquitas, &per quam rc- 
ducimusrcmadius ccmmune, quocaiii folcrcxcc* 

fitiopcfmitri,v#minus,quam fieripoteftiuscomuiK 
rdatur.iuxta rforata pcrglof.in c.ftatutum,in vctbo, 
numcrandam,dcprxbcn.in 6. 

Hxc rcfponfio mihi nullopadlo placet: nam vtele 
cnntct dicit Baldus in d.l.Ccnturio,quando verba 
luntpreCiscdirccla, nullo modo, falua rationcrctii 
fcrmonis,po(liintobliquari& indubioapropriaver- 
bomm fignificationc non eft rcccdcndum .Lnonali- 
tcr. ft^dclcg. & matri non faueturcontrapropriam 
fignificationcm, fcucontraid, quodverbatettatoris 
imponant.ctiam in fui gencralitate, vt patct in pupil 
lari , qux in rcciproca confinecur.LLucius.r£dc vulg. 
&pupil. igitur muhominus fauendumcft matri, u 
cafu noftro.in qtto violnrcntur vcrbafpccialiter dtre- 
da,fi rrahcrcntur nd fidcicommilTum . Ncc obftat il* 
lud,quod fupra diccbarur, qu6d priuilegium milira- 
rcadalienumprxiudicium trahi nodcbcbat.&ideo 
dicinm l.Ccnturio, non procedere marrc in medio 
exiftcntctquia rcfpondctnr.hocnon proccdcre,quaa 
do conrrarium conftnt dc militis voluntate,quc a vcr 
bonimfignificntionctolligirur.d.l.non aliter.nam 
mncpriuilegium milirarctrahirurad alicnumprxiu 
dicium.cu illud polTit tcftaror di(poncre : nliis h con- 
trarium dicercmtis, fcqucrctur, quod nuqaam miles 
poflct dirccl6poft puberrnrcm filio fuo hibftituerc. 
cum fcmpcr hoc tcdat ad alicnum prxiudiciuro.nem 
pead prxiudiciumfili), cum infcdc his bonisilifpo- 
ncrcncqticar, &nd prxiudicium fuccedetiumiph fi- 
lio : fcd hocdiccrc cft falfum.d.l.Ccntnrio , & l.milet 
ita. ft.de milit.tclfam.crgo fnlfum eft etiam ciiccre 
proprer iftud rcccdcndum ellc apropria verborum 
fignificatione . Prxrerca fnuor marris confideratur 
in hxredicare ipfius filij.l.fin. Cde inltirut.& lub- 
'ftitut. & non m harrcditate ipiiun vm, cum vltimo 

loco, 
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foco, &aJi/snonexiftentibu$ voceturvxorad viri h$ 
irdicacem,vtpcriocum.C.vnde vir&vxor. fed indi- 
recra milirari,dequanosloquimur, nonagimusde 
fiii) fucce<fione,fcddcfucce<Tioneviri: ergomatrisfa 
uor inconfiderarioneeftenon debct.Necobftat, q> 
propter haTeditaris aditioncmconfufafithxrediras 
& cffectafilij patrimnnium,iuxraLj.$.vctcres,curu 
j1miIibus.fF.de acq.polief quia refpondcrur vel fectm 
dumDcciumind.i.prccibus, quod licetrilius fucrit 
hxres patris,camen fuic hercscum onere fubftitucio» 
nis, (S; per adirionem hxreditatis non erticitur patri* 
moniumfilii.quominushahcatlocumfubftirariofa 
€ta a pacre,qux cum dirccra lir, mortuo filio, deiinic 
«ilchares, &fubfTicucasdirecto fucccdir,&accipii 
bonaiurc proprio.vcl relpondccur, qu6d iioc proce* 
«lerer.quandoperilTam fubftiturionem diceremui 
matrem cxcludi a filij fucccflione: runcenimnealui 
ccuoli filij h.Trcdiratc matcrcxcludatur, equumcf- 
fct, fubltitutionc vcl crTccrum non habcrc.vci falrem 
in vim fideicommilTi valcre, arg. d.L fi.C dc inftir. & 
fubfht. ledper hanc fubfcitutionem non excludirur 
matcr a filij fucccflione, cum pcr eam non filio , fed 
patri tcftacori fucccdat ur.l.impubcri. fF.de adminiftr. 
tur. DocTo. in d.LCcnturio.ergo dicYtis fauor incafu 
noftroin conlidcrationc haberi non debec&a rcgu- 
la d.LCcnturio, non cft reccdendum,cum rauor m&± 
tris in tali cafunon (itin conliderarionc& rcccdere 
«llctvcnirc contra teftacoris voluntatem, quxvulc, 
prout cx vcrbis colligirar , quod poii pubert atcm iu- 
rcdirectofiliusfuusfuccedat, a quibus verhis indu- 
bio noneftrcccdcndum,quandoalirer nonconftac 
decontrariateftatoris voluntare.d.Lnonalicer, &L|; 
$.1: is qui naucm.fT.de cxercit. 

Secundo mouerar.In pagano,vbi fubftiturio valec 
iurcdirccTo, marerexcludicurcriama bonis pupilli, 
& iftud eft pupilli pnuilegiu. l.Papinianus . $. fcd nec 
impubcris. if. de inofhc. teftam. & c.li parer, dc tclTaJ 
in 6. crgo multo magis ex priuilegio milirari a bonis 
tantum tcftatoris cxcludidebet,vbi fublTitutio fitper 
verba mcrc dirccT a. 

Huicrationt refpondctur, noneile faciendamd- 
lafioncm dcdifpofirionc facta per paganum a difpo- 
iitione facTa pcr militem, quia in pagano non prxiu- 
mitur ignorantia :&idco cumverbailladireclara* 
tioncrccri fcrmonis adalium fcnlam capi non pot- 
finr , mater pcrdiccam dircciam fubiTirationem a fi* 
lij harrediratecxcluditur, qundfccusefTinmilite, in 
quo prxfumirar ignorantia: vimcnim direcroram 
verbonim (circ non prxlumirur.Lfi. Cdeiure delib. 
&ideorationcpictatis&amoris, non oblTantcvcr- 
borum lubtilitatc, non prxfumitur militcmpcr di- 
cTam fubiTirutionem voluiilc matrcm excludere. 
• Hxc rctponfio mihinon plaeet: nam miles pofc 
pubcrtatem dirccTo fublTiracre potcft. d.l. Ccnturio. 
I.in teftamcnto. CdetelTam. milir.Lmilcsitx $.j.I.in 
fraudem. $.pcn.& Lmiles eciam.fT.de milit.telTa. & in 
dubiohcctiurccommuni vti prc/umatur. d.Lin tefta 
mento,&ibi Salyc.Pau.de CalTro, Fulg0l.C0rn.Dec2 
&alij Doccores communiter, Bald.Deci. Alcx. Corn. 
&Roman.in Lquamquam. Cde teiTam.mdit. & Co- 
uarrjn ca.Rainurius. $.9. num. 1 9. extra de ceftamcn. 
tamcn hxccpnciufto aon proccdit, qaando ex pro» 
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prietate verborum coaftatvelle direcrofubfticuere? 
nam tunccum milcs vcamrverbisdircccis, quxfeeu 
dum proprietarem denotanrpriuilcgium, vti priuile 
gio mihtari videtur , vt probarur in d.LCenrario , in 
n. & hancdcclarationcm fequunrar Cyn. in l.precib: 
Cdeimpub. &alits lubftir. Alcx. in d.l. Ccnrurio,gL 
& Dec.ind.l.in reftamentn, &ind.l.quamquam, & 
probarur etiam in Lfi milcs vnum, in 1. (i duobus , & 
ln Lmiles ira hxredcm. $.j. ff.de teftam.milit. & ratio 
cft,qti ia quando di redTo I ti bl l i t u i t puberi , neccflc cft 
quod (it milicaris, quia alircr dirccfa fublHcurio nort 
valcrcr.Lvcrbis ciuilibus. ft.dc vulg.& pupiLfacir etia» 
quia vnufquiiquc videtur vclle , vt eius difpofitio va- 
learco plcnion modo, quo valcrc potcft , arg. I.quo- 
ties in Ihpulationibus. fT.de verb. ohlig.f fcd quories, 
InlTit. de iure narurali. fcd mclius eft & pleniori mo- 
do,vc talisdilpolitio iuredirecfoquam fidcicornmif 
fi valcar proptcr Trcbcllianicam, & frucrus in hxre- 
dirate inuentos: ergo non cftdtibium quod vri priui- 
legio militari celetur. Scd lic cft, quod in cafu noftro 
reftatorverbisitirecrisvtusfuit: igiturvfus f nt iuro 
militari, per qnodexcltiditur matcr,cnm fub(Titura4 
iucccdatinbonismilitis,inquibus mater nullu iu$ 
habct, &conqucri non poreft, cum ipli militi fucce- 
darar , vt probatur in Lcum fi lius. f£ de miUt. tcftam, 
vbi habetur , militem in fua hxrcditatcpollc, quenv 
velle hxrcdcm facere: & idem probatur in Lmiles. $. 
cxhxredato.fTlderefta.milit. Necobftat, militeigno- 
rare iura, quia illud procedir in dubio: fecusquando 
faltem prxfumpriu^, velclareconftat de contrario, 
nam ranc prxfumi tur (cire iura , & vti iu re militari : 
fcd in cafu noftro conftat ex vcrbis direccis,ipfum mi 
litem fuum icircpriuilegiuro, & vrituf dicTo priuile- 
gio, ergo non porcft cracrari de ignorantix 
1 Erfidenuodixcris, depaganoad militcm illatio- 
nem non renere in cafu noftro , quia in pupillari agi-' 
t u r de fauorepupilli & dc iiibftittitioncdirecta deitf 
recommuni : at nos loquimur dedirccca mititari , & 
iic dc dirccca fnbfticu tionc dc iu re (pcciaii, <cd ius co- 
munc potentiuseft iurc fpcciali. Lcius militis. $.mi h- 
ria mi(Ius.ff.dcmilit.teftamen.igirar devnoadaliud 
non tenet illatio . Refpondeo, qu6d immo renec illa- 
tioexrationisidentitateinam lidirecra pupillaris ex- 
cluditmatrcm,quiapeream luccedirar pupil!o,& 
fubftiratus magis dileccus ccnlctnr , quam maccr, cu 
ipl.i non fueric in teftamento nomin.ua: ergo (imili- 
fcrdircctamiiitaris excludere debct matrem.cum 
per eam milm fuccedarar , & in hac fucccflionc ma- 
gts diicchis cenfctur fubftiratus, quam mater dilc- 
tt.\ cenfcatur, & milcsquem %Tilr, hxredem iaftirue- 
reporcft.d.l.cum filius. igirurcumin fua hxrcdirato 
ltibftiraerir,&('ubftiruras in cius hxreditace fucce- 
dat, concludcndum eft non manem , ied propter rc- 
ttatoris volunfatemfubftirutumfuccedercdcbcre. 

Terti6& vltimo nli js omillis mouentur . Nam auc» 
miies per vcrba ilia dirccta vci voluic iurecommuni, 
auc iure fpedaii:ii iurecommuni, & tunc vltraqnod 
hocfir faifum.vt fupra dcmonftratum fuit:tamcn> 
iftaiublhtutiopoft ptibertatem iurc fideicommiftl 
valerc non poteft. Lverbisciuilibus. ff. dc vulg. & pu- 

Eil.&cftcommtinis opinio.fi iutefpcci^li , proucva- 
tunc ia viiu direcTa; miiitaris labii|nccun erga» 

maccc 
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materexcludirar.probaturconfcqucntu.pcrdircctt' 
mihurcm mihti tcftatori & in cius hxrcdicatc,& no 
filio fucadicur.l.impubcrLffdeadminiftr. tutor. fcd. 
in h^rcditatc militis tcftatoris eius voluntas eft attcn 
dcdalcum filiusfamilias.ft.de milit.tcfta.& maths fa 
uorin hxrcdiutc viti non eftin confidcracionc, cum 
vlcimo loco & aSijs non exiftcn tibus ad viri hxreditat 
tcm vocctur vxor.pcr rot u.C.vndc vir & vxor. & fub- 
fti tutus dicitur magis dilcchis in hxrcditatc viri.qua 
matcr,cum ipia no ilt in hercdirate vocara.gI.fi.com-. 
muni tcr appiobata inl.fi. C. dc inftit. & fubftit. crgo 
in hac lurcdiutcadmuticur vocatusfubftuutus,& 
cxcludiiurinater. 

Per fupradi&a fundamcnta cum hac comruuni 
opinionc, cgo pcnranfco : & licct contrariu tcncant 
glof.indl.prccibus,&ibi I3ar.iibicontranus,num.4, 
& i i.Baldusquoquclibiconrrarius,nuin.i6.Albcr. 
num. f.vcrf.adhocdixerunr.Saly.colum. j.vcrf. nunc 
tranlco.Pau.de Caftrcnu. 1 4. vcrfcuius. Angc.nu.7. 
Are.num.i.verfcirca,in fi.Corn.num.io.Iacobusde 
Arcna,lac < ! Raucn.Pct.& Cyn. nu. ^.glof. in d.l.Ccu 
turio , Azo in rubr. Cdc lmpub. & in d. L Ccnturio , 
lraola, num.7.in fi.Gai. num.24 r. Alc1at.nu.44.in fi. 
cumaliquali tamendiftinctione, &ZaL nu.jo.& it>, 
Ioan.Andr.in c.ii patcr, dc celiam.in 6. vt rcfcrt Abb. 
in c.Rainutiiis.nu. 1 6.cxtra dc tcftam. Pohr.in tracu. 
compcndioix iubilitut.&ibi in eorum traclatibus, 
Fum.num.8 i.Zal.cap. j.Bald. num. i . Dvn.iinj».i 1 1 ■ 
&vidcturfirmarc Alcx.inconii.i i.num.i c.hb.i.& 
hxc opinio vfquc ad tcmpora Bartoh fui t communis 
tamc iupradicla opiniocftmagis comraunis & vcra. 

Nccobflat tex.tn d.l.precibus, | in quomaximum 
fundamctum fit pcr lupradi&os Dodores, & inquo 
fecundum cosprobatur, quod fubftirutio a mihtc 
vcrbis dircctisfacu poftpubcrrate matrcin mcdio 
cxiftentciurcfidcicommiffi valcr. quia omiffis non- 
nullis Dovtoru rnlionibus, qux dc facili reijciiintur. 

Refpondctur hoc moiloconiungcndo iolutionc 
Chriitophon dcCaftiglio. cumlolutionc Bcncdicfi 
dc Plumbino: nam aut ad cerram ftatcm compcndio 
fa fubftitutio verbis dirctcisa milirc facu fuic , & cuc 
in vim dircct^ militaris valct,& fubftitutus ca|>ict bo 
napatris,dunuxatcum frucrib.inuentis in hxrcdita- 
rc, & ita loquitur texJn d.l.Ccntunaaut compcndio. 
fa fubftitutio vcrbis dircCtis a mili tc non vfquc ad cer 
um xtatcm, fcd limplicitcr fa&a fuit : & tunc limili- 
tcr in vira dirc&c militaris valcbit,fcd vcluti cx caufa 
fidcicommiffifubftitutus bona.quccum morcrctur» 
cius fucnnca matrcpctcre potcft, &ita loquitur tex. 
in d.l.prccibus-& intcr vnura &alium cafum diftcrcrt 
tia eft,quil primo cafu fubftitutus propria authorita: 
te capiet, fecundocafu ctiamde manumatrisfilij» 
cui compcndiofa fubftiturio fa&a fuit.& hxc folutio 
probatur cx vcrbis d.l.prccibus. &primo pondcran- 
doiilaverba, velcorapcndiofa nonvlqucad ccrtam 
xurem facU rcpcriarur . igitur a contrario fenfu ah- 
tcr cft, fi vfqucad ccrram xurem facu reperiatur . fi 
enim ahrer diccrcmus, vcrba illa , non vfquc ad ccrta 
xutcm, fruftratoria & finccrtcctu pcrlmpcratorcm 
ibi pofita cflcnc. quoddicere eft abfurdiifimu , quia 
vcrba nodcbcnc cftefruftraroria , fed dcbcnt aliquid 
opcuri.l.li quando quis , & 1 in Barc ff.dc lcg.;. & dct 
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bcnr cffc cu cffccla.L|.$.j.ff!quod quifq; iur. Setundo" 
pondcrando vcrba illa, vduti cxcaufa ridcicommiffi. 
nam illa dictio,vcluti, fimilitudincm fignificar,& iio 
vult.quod lubftitutio iltafufimilis fideicommiilb , 
fcd nullum limilecft idcm. Lquod Ncrua. ffidcpolicii 
&c.capitulum fan&x Cructs.cxcra dcrcfcnp.crgo 
fubftuucio iftanon cft fiddcommiflaria, fcd potuu 
dirctta rmhcaris iimihs fiddcommillarix. qux fimi* 
htudo inhocconliftic,quia qucmadmodum perfi- 
ddcommillariam ccftatori&non fubftirucofucccdi 
mus. Lcohxccdi. J.cum fihx. ffidc vulga. & pupiL 1 ta 
ctiam per hanc lubftitutionem mihcarem teftatort 
fucccdimus, & non filio. Itcm qucmadmodum in fi- 
dcicommillaru rcftituidcbcnt bona tcftatoris cum 
fru&ibus, niii fruclus pcrcepti fint iudido reftatons» 
vcl cx ncgligentia fiddcomilian j.l.in fidcicomiilaria. 
tT.ad Trcb^Jc l.iubcmus.C.adTrcb.ira cc in hacdirc- 
dtamilitaridcbctrcftirui bona reftatons vnacu fr»> 
ttib.inucntisin ha;rcditarc.d.l.Ccnrurio. Ite qucad- 
modumin fidcicommillaru dctraliitur legitimade 
iurc naturc fiho compctcns.c.Kainutius, cxtradc tc- 
fta.itactiam in liacdircdfa milicari lcgitima fiho lub- 
ftituto dc iiirc narurx copctcs dcrrahttur pcr matrc . 

Ratio lgiturdirfcrcnti.ceft, quia quando vlqucad 
ccrtamxutcm compcndiola lubftitutio i.ict.i tuic, 
tunc viqucadillam.rtatem cxprelscviilt tcitator,q» 
liibftitutus dirccto fucccdat ad cxcmplura pupillarit 
cum poft pubcrtatcm non poifit fucccdcrc niu ex pri 
uilcgio militari , nam ln pagano non cft pcrmillum* 
Lin pupillari.rT.cod. crgo cxprcfse vti t u r iurc mih tai i. 
igitur vti pcr pupillarcm direcfo fucceditur, & rnatct 
a legitimaexcluditur.ira etiam per hancdircdam mi 
litarcm dirccio ccftatori lucccdimr.&inatcra lcgi- 
tiraa cxduia cenlcmr. quando vero non vfqucad ccr- 
tara (tatcm , fed fimpucitcr compcndiofa lubftitu- 
tio facbi fuir. mnc cum per paganum eo modo eciam, 
ficri polfit.hcct verbadiucrfum habeanr cricdum,ta 
mcn proptcr vcrbadircciapcr mihtcm prolata, prx- 
fumiturvti voluiilc iurcmilitari&non lurccommu 
ni.fcd quia nunquara quis pra-fumitur vdle vti priui 
U gio in prxiudicium altenus. I. impuberi.ff.de admi- 
niilrar. tutor. &l.cum filiusfamilias. fT. de milit.tclu. 
idco cum matcr fucccdat m bonis filij , poteft dc hr- 
rcditatc rmlitis tcftatonsdctrahcrc lcgitiraara fiho 
iuodeiurccom|>ctentcm : & proptcrca nc dcfraudc- 
turdrca hocmatcr, fubftitutuscapicta matrcbona 
tclutoris, vcluticxcauiafidcicomiruffi, inquolcgi- 
tiraa dcttahitur. & iic in primocaiu cxprclscconftac 
teriatorcm vti voluillciurc mihtari, lcdin fccundo 
cafu non collat cxprefsc led prxfumptiue,& idco pri- 
uilegium militarc ad matris prxiudicium non porri- 
gitur:& idco veluti cx caula ndcicomraiffi bona, que 
cum moreretur, patriscius fucrinr, fubftitutusama- 
trcpetercporcft.& mirumnon cft vahdiorem fieri 
dctcnninationcm , quando viqucadceccamxtatem 
cotVpcndiofa fubftitutio facfa fuic, quam quando 
non vfqucad ccrram xtatcm.lcd fimpliciter pcr cclu 
torcmconccpcafuit,qtiiaccrti,&dcccrininati tcpor 
rislonge potcntior cft virtus,quam indetcrminati. 
Lfi cut lcgctur.$.hocautcm. ff.dclcg.j. facit glinLPar 
pinianus.$.vndc ii quis,in vcr.in Falddia. ff.dc inoffi. 
xcfta. &hinciofcrturpoftca aounccx,qu6diiccc djr 
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u i li o i n tcr al iq uo t «pone i n rer fi lios, non poffi r perpc- 
tub prohtbcrU./. H,vb» pupiL cducdcb l.lin. Ccom- 
niu.diuid.Lm hociudiciiim.f vcnio. ff.cod. tamcn 
adcerrum tcmpus, ponc.io.vcl toannorum.porcft. 
JJar.in LQinnrus. rT.de annuis lcgat.Bocr. derifS^. Er 
junceciam cft , qubd licccpaccr non polfit prohibcrc 
filiolegitimxaticnationcm, iux.Lquoniam in pnori- 
bus.Cde inofii.tcitam.tn potcri t prohibcrc vlq uead 
certum tcmpus , ponc vfqucad i r .annos, Pau.dc Ca- 
ftroinl.iinon (brccm.$.(iccnrum, vctfj.&facit inar- 
gumcntum. fl".decohdic indebiri. Thomas Fcrratiiu 
catU.t f A'lic« Arc.diibjrauerir, t.imcnhxccftcom- 
xrriiru*& reccpu Scribcntium (cntcntia.vt tcftatur 
£ocr.tndccif $7.num.4.f.& r». 

Sccundbdubiurecontingir, tAnpcrcompcndio 
famfubftuutioncm vcrbis direttispoft pubcrutcra 
a milue facUin fucccdatu r filio , cut fubftirurio facra 
fuir.ao verb rclUcori? £t in hocdubio dux fune prin- 
apfJcs DoCtorum opinioncs : & prima dt , qubd pcr 
cam fiiio fucccdacar. quam opinioncm tencnt lraola 
in d.l.Ccncurio,&ibi Soci.Bald.& Ang.& Pau.dcCa 
ftroin Lio teftainenro. Cdc mtliuri telr«m,qui omif 
lis lcuibus, mouencurpruriopcr tcx. mdJ.Ccntutio. 
cumficinducendo: nam fi (iiolliturtisfuccedcrcr tan 
tum milici,rnilrratoria& ndicula fuillcc hxliurio Iti 
rifconfulti, nunquidfobftiruruscapcrerbona inftiru 
ti, vel non, ex quo libi non fuccedercr : fcd ii.viir.uio- 
nem fruftratorum cflc, non cft diccndum: ergo neqt 
caarodiccndumeft,fubftuutum milici, &oon infti- 
tuto fucccdcredcbere.&itacriam inducitur rcx. irt 
LrnHes ira.$.cxhxrcdaco. rl.dc miUu. tcftamcntOi 
Huk ;induCtionireipondcrur,ncgjnda, qubdlurif- 
confultus dubiuucri t , hcet impcriris eutn confulcnr. 
tibu$,dubitarioncm rcfohur, vt in limiU dicit Bar. in 
Lvbicunqne. rT.dcintmog.adio.&factrtot.in LDo. 
mitius.H.dc ceflam. jmraodiibitanocratfiEobahilisr- 
tum quia cx contextu fubltirutionis conlUr ip(arn> 
(ublhcutioncm fuifle Ucum fiiio: rumiqufa vcrbum 
capiet, rcfpicicns vrranq; fvibllirutioucm, dcbet vni- 
fbrmirerdeccrminacc. I.ti fagararfuj» fr^ftdclcg.j. & 
Liam hociiuc.tf.cod.capict igitur fubftiturus , vtha> 
res filij.quibus umcn nou obftancibus dacrmtnauic 
Iuri(ConftiIras,qubdfubftitutiis capcrer hxrediure 
miliris>&non fihj.crgoiucccdtrmilici, &nonfilio> 

21 1 i.i alirer h.n cdjrarcm fihj capcrcdiccrctur. 1. fcd & 
plurcs.$.ad lubfticucos. ff.dc vulg. &pupiL Nccob- 
ftacrariojn cotrarmmadducU, & quod pro t atione 
dubiundi adduci pocaacquia vcrbum,capicc,vnifbr 
micerdetcrminat, quialacisdicicur vmfbrmicerde- 
tcrminarc, (i quamUbet fubfticurioucm fecundura 
fium nacuram deccnninat, Bar.in Lhxrcdcs meL$.cu 
ira.ff.ad Trebcl. PrxterearcguladJ.iam hoc iurc, nr> 
proccdir, quadoapparcr alircrdctcrraiiucioncm fa- 
cUm fiiilie.d.Lin tcfto, Cde ccfta.milic.led in cafu no- 
ftro alicer dccerminatipncm facUm ftiille apparec ex 
d- I.Cencurio,& hoc ne milicispriuilegium alccri pre- 
iudiccc Lcum filiusfarailias. (S dc milir. rcfUm.ergo 
regula cLl.iam hoc turc, non potcrat, ncquc poteft lo» 
cum habercinquxftioncnoftra. 

Secundb& vlrimb moucncun nam inftitutus fccu 
dus poft cempuf, non dicitur fubftituius primo mft i- 
tucoJ.quxrcbarur.ii] fi.&ibi glof. ff.dc milic. cclUnu 
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quando vcrb poft morcem infttruci, tuncdicinir liib- 
ftirutusinftituco.d.LmiIcs.$.exharredato.vndeprimo 
cafu infticucus tcftatori fuccedir,lecundo vcrb cafu 
fucccditinftituto. Cctcrum &hxc racio nullius cft 
momcnti, quianonccnecconfcquenria, cftlubftuu- 
tus, ergofucceditinftituto, quiafubftirucus vulgarii 
non tnfticutOylcd teftatori tucccdir,immo in d-l.quc- 
rcbacur, in fiibi,fcainda infhruno, eft propric tubfti 
cutio, prouchoc coraprobaui (uprain prima parrc 
huius cradxatus. 

Cum igitur fupradicU fundamcnra n<> iubfiftanc, 
ideoalccracllopinio, qubd fubftitaws ifte fucccdat 
Kftacori.quaraopmioncm rcnenr Bar. Alcx. laliRipa 
&alijcommuniter indJ.Ccnturto. Polir.in tracl.co^ 
pendiofx fubtbt.raihi, coL 6. Dccin d.l.in rcHameto, 
hura. i f.&cltcommanisopinio,aquanoncftdi(ce- 
dcndum.qux probat ur tarionc & lege. 
. Racionc. Milcs cr priuilcgio miiiuri poft puberu 
Kmdiredx) fubtrtrucre pordr. fcdquia ad aticnum 
prxiudiaum , mtlirarcpriuilegium rrahi non debec, 1 
idcofubftiturus capict bona tcftatoris ranrum vna 
cum fruchbus inucnrisinhxrcdtrare, &runc mUes 
dtcitur hxrediuti fuxfacere hcredcm.d.l.cura filiuf- 
familias,dc milictdU.&l.impubcri. fT.de adminiftr. 
tuxor.crgo fubfticutus lucccdi t milit i reftacori , & no 
fiboinfticuto. Ptobararc6iequentia.tumquia(lfuc. 
cedcrct filio & non miliri , vtique in vniucrf iim fili; 
uatriraoruti fucccdcrcr, argum. Licd & (i plures. «..1. \ , 
titbftirutos. Cdevuig.&pupd.icdhocdicere eftfai- 
(bm.d. L Ccnrurio.ergo falfum eft ctiam dicere,qubd 
fubftirutus fiUo,& non reftacori (ucccdar.rum criara, 
quU nulcs non diceretur hxrediuti fiur faccre hxre- 
dem, fedhxreditarifilij, arg.Lj .f. yeccres.lF.de acquir. 
pollcil. fcd hoccft falfiim , dJ. cum fiUusfamilias . er- 
go falfum ctiamcftiqubdfilio, &non railiri refta- 
iqxj fucccdat . ; 1. ' 

Lege probatur pcr d.ljmpubcri. vh' filiusqaando 
dl rccaiurusin aui porcfUccrn , non eft capax cefta- 
menti, neccirca vltimam volanutem inaUjsimperi 
cixvcniadatur, quaminbonis miUcura. fiergonon 
cft capax ceftamenri.ergo fubftirucus in bonis miliris 
fucccdit ccftacori,& non fiUo. 
f Tertiadubiutioeft.tAn fubHicucus.quicapit bo- 
nadefuncri vnacum fruc~Hbus inucnris in hxraiita- 
tc, capiat frucrus rct>crtos in hxrcdiutetcporcmor- 
bs tcfuroris , an vexo repertos rempore morris infti- 
turi? In hacdubiutioncduxiuraDo&orumopinio- 
nes:& primaeft,qubd fubftitucus capit frutftus inue- 
tos in hxredicare tcmporc mortis tdUtoris. qua opi- 
nionem tcnenc Paa.de Caftro , Alcx. Uf & CUudius 
dc Aquis in d.LCcnturio, Fulg.Pau.dcCaftro, Roin. 
& Dcc (n d.Lin tdUmcnco. Cde mdic. tcftara. qui ex 
pluribus moucncur. 

Primb.Si vcnircnt rcfticuendi fructus inuenritn 
hxredicacctcpore monisinfticuci, fequcrccurqttcid 
dcccnorisconditionis cllcc hxrcs non grauarus, qui 
hcrcs grauatus, quia hxres grauatus hxrediutcm rc- 
fticucre, non renctur fructus pcrcrptos poftadturn. 
hxrediracem fidcicommiflario rcfticucre.Lin fidricd-. 
millaria. Hi ad TrcbcL. Liu tamcn. $.j.fT.eod.ric-& hav 
rfsgrauatus tcnctur lccunditmconcrariam opinio- 
ncm. lal hoc diccre cft abfurdmn,& praapue in cafa 

noftro: 
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noftro : quia (i fideicommiriario , qui iuccedir de iu- 
rc communi, non dcbenr ar frudtis poft aditam hxrc 
ditatem pcrccpri: igitur midto minus dcbenturhuio 
fubftituto, qui ipcciali ptitulcgio mihtari vocarus 
ciharg. I.cius militis.fmiliriamiifus.tT.de milit.rdb. 
crgoabiurdumcftcttam dicercfubftiturum fuccede 
rcctiamin fruciibus lauenus in hxrcdirarc tcmpo* 
rc mortis inftimti, 

Huic rarioni rcfpondetuc ncgandn corifcquenrii: 
quialicct in hochxrcsnon grauatuseiicr dcterioris 
conditionist non tamcn pcr hoc (cquirur.qund difpo 
fitum invno, inalioetiam difpofitumccnfeatur: & 
prxcipuc incalii noftro, inquoiuri confenrancum 
cft, quod piuslxaberedcbeatdirrttofubltituriis, qua 
fidcicommiilarius.& ratio cft, quia licct dirctb milt- 
rarispoftaditam hxrcditatcm itrexpriuilcgio, tame 
de tali dircda mdican dcbct, prourde dircCb dc iu- 
recommunt: nam pnuilcgiumincoqtiodioquitur, 
xquipararur iuncommuni, vtnotat BalduspertllA 
textn Lliberus. C dc collar. & idco (ecundum narar* 
diretcx plusdcbetnabcrcdirctmfubftimmi, quam 
fidcicommillarius :&cxh.icrarionc non diaturab- 
furdgtn cilc,quod veniant fructus rcperti tcpore mor 
tisinftiruti. ltem fupradichim rundamcntum norc- 
nct, quiahxrcs, cuifadhtcftfublritutiomilitaris, ia 
multis dctcrionseftcondirionis, quam hxresgrana- 
tushxrcditatem rcitiuicicprourprct cxdicTtspcr 
Ripa in d.l.Ccnturkvnum.4 j.in verfl ego autcm pra 
communi adduco rationcm ,& nu. fo. & j 9. & nos' 
inira \idcbimus.crgoft in hoccft enam dctcrioris ctS 
dirionis & cx cau U, non pcr hocfeqai(q> lir abfurdii. 

Secundb moucntur.Tcx. lnxLLCcntuno.dtcir , q» 
rcftitucdi funr rrudro in hcrcditacc inucnri > necdc- 
clarat.anilludintcUtgi debeat dcfructibusinucnm 
in h.Treduatc(cmpore mortis tcftatoris, an rcmporc 
rnortis inftituti : modbiic.Indubio vcrba pouusrc- 
fcrridcbcnt adpcrfonam tcftaforis.quam hxredis, 
Bar.inLcumintdbincn|o,pcr illum tcx. fLdcauro 
&argcn. lega.quod Barroh dtcrum.procedir etiam in 
vcrbtslcgislatoris.l.fiiiusfamtiias.$. diui. rT.de lega.j. 
ibinequccrcdirorib.qux verba focurtdumcommu^ 
ncminiellcchim intelligtinnir decrcditoribus rclb- 
totis.igirurverbailla.d.l.Cenrurio. patrisduntaxat, - 
cum ftuchbus mucntis tn hxrcdirate, referri dcbcnr 
ad perfonam tcfbtoris,& non hxredis,& lic rcfhtueJ 
di funt fruchtsinuenti in licreriicatc tcmporc morris. 
rcftatoris.&non tempotemorrishxrmis inftituri. ! 
comprobarur hxcopintoex hoc textu, hacaliaindu 
dhoncdicitui tbi, poft eam aurcm xtatcm cx pritulc- 
giomilitiim,patrisdunraxar,cumfructibus inticntis 
in hxrcditatc.vrrba illa.inucnruin hxrcdirarc,inteU 
ltgunturinuentis in lixreditatcparris, proutconftat 
cx lcchira vcrboriim. modo lic , li reftttucndi venirec 
frucrus inuentt in hercditatc tcmporc morris inftiru 
ti, nondicercrtextus,inoenrisin fixredirarcparris, 
tcd inucnristn hercditatcinftitumqaiaquam primu 
adita fuit hxrediras, delictunt eflcparris reftanris , & 
wdpiunrcftepacrimonium hxredis.Lfed fi plurcs.f 
filio. ff ccxLLpiter. tT.de priu i lcg.crcd i t. & no tat glolla 
in 1. j.f vetcres,in vcrbo,reliquonim. ff.de acq poll.igi 
turcum dicat.inucntts tn hxrcditate patris.reftituch 
dt funt frucf us inucnri tcmporc mortis teftatoris. 
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His indudhonibus refpondemr. &nonobftarpri- 
ma,quia licct in dubio verba rcfem dcbc.it ad rcftaro 
rcm & non ad hxrcdcm , ramen negamus nos dlc itt 
dubio.nam ii dthgcntcr ponderentnr vcrba.tLl.Cen- 
turio, refcrridcbcnt necdlario adhxrcdcm, proat 
confidcrat Ripa,textuscnimibi,in'Vcrf pofteamsru 
tcm dcterminatur ab codetn ▼cf bo, capiet, igirur i n- 
tclligi debct de frucri bus inucnris in hxrcditare pofk 
camxtatcm, oc confequenter poft puptllarcm , & ti< 
temporc mortis inftituri,qualitas cnim temporu.de- 
terminat omnia, qux ab tllo verbo prindpali regun- 
tur.Lj. in princ.iuncia l.t.$.aitprxtor. ff.dcinccn. 
ruin.naufrag.&docet Bar.in Lprctor.f.eritqucdiflc- 
renria. ff dc vt bon. rapt^tccobftar fccunda pondcra- 
tio,quia tlla vcrba,de frudibus inuentis in hxTcdita- 
tc, non pollunr inrclligi dc frucTtbus inucn tis tcmpo 
remornstcftatorit, tcxrus cnim didt primo.qubd 
fubiiimrascapit bonapatris duntaxar.lcilbonorum 
appeliatione cria fructus contincntttr. I. ttem veniutr 
«.item non (blum.flidcpctit.hxrcd. quade te fubilli» 
vcrbis erat dcterminarum , quod fnbltitutuscaperec 
ftuctus tn hxrcditatc inucntos. Vndccum poftea lu- 
rifconlulmtdicataiin frucribus in hxrcditarcinueU 
ns, non poteft intelligt dc inuentis in hxrcdirate 1** 
ftatoris,dc quibus iam dixcnK, rdias vcrba ellcftt om* 
nino lupcrriua.qucHlnoncftdioertdtim, ctlurcfuil 
fiibttlis Atcrini.conlidcratio, & Ucet fruorus augcant 
patrimomum, dcdicanturcllcbona |->atrin 
ran tu r fub ra 1 ion c fructun nv d. I . rtcm Vcninrt t. f . frtt- 
c t ',1 s A l.in fidcicommilI.ina.rI.ad Trcbcll.tamen fsb 
ratione fructuum pemntur, quando pbft morrcm 
pcrcipiunmr , fccus quado crant iam a defundto j>ei - 
cepci, qui.ituncilli frttdus dtcuntur bona patMHft 
prontiiid.fj.item non folum , probatur , quapropfr* 
kquituo,qa6diexrus intdligaturde fructibus inncn 
ris ir» hereditarc tcmporc morris inftttuti, nec obftar, 
quoddicacpatris&non hxrcdisinftimti, quiaillitrl 
fisctr lunfconfuitus ad diffcrcnriam patrimonii Sc fru 
dtmimpatrimomj&hxrcditatis fihj hxrcdis infticu-' 
ri, neitdidumfuillctcu fruclibus inuentisin li.rre- 
ditate hcrcdis,ortafuillddiffercntia,adeoqu6d vcr- 
baiftaintdligcdafiullcntdeomnibus fructibus tam 
h vi -cditatis tcftatot ts prris,qttam hxTcdiraris fili;, & 
hoc proptcr gcneralitatcm vccborum , ac ctiam pro- 
ptcrimmixtioncm hxrediraris , ideo ne talis oriatur 
difhcultas contra mentc" legtslatoris , didfum fuit cu 
sruclibusinitcntts in hxrcditateicdiccrparris,&iitc 
profcdocftpropritisilliuslegisintclledfus. • -'> '" 

Tcrtib& virimo alijs omidis moucnnir pcr tex. in 
Lmihtcs eriam.fi.de milir.rcftam.cum licinduccndo. 
dicittcx.qtibdmilitcs,i|s,qiii lixrcdes exritcrint.pof- 
fiint (ublrintere tn ijs dunraxac,qux funt ex tcftamcn 
to coru m confcquuri. modo (toj dicho cx caufam im- 
mcdiaramdcnotat.Lnon diibhim.C.dclLfcd inlhtu- 
ms non percipit fraccas immcdiatcex teftamcnto , 
qnia cit dominus encchis : ergo fubftirutus no potdl • 
conlcqui fruchts inucntos tcporcmorrisinAituri.Cd 
probat ur hxc tnducho per tcx. in L milcs ita. f exhx- 
redaro.fT.dc inilit.tcftam.vbi mftimrus tencmradea, 
quxhabttir addltncto: (cdinfhruuts fru«fhts quos 
percipir poft mortcm relbtoris non habuit a defiUi- 
tto, ergo illos labftttucus non confequitur . His lcgi- 
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bns rcfponderur, quod liccr dictio, ex , cauiam pro- 
pinquamdcnorct: tamcn quando caula, rcmota cft 
proxima, que^ proxinu non potcftcllc, ncquc dlct fi- 
neillacaufa rcmota, cunccaufarcmoravci proxima 
artendicur, & dictio,ex, ctiam caufam remotam pror 
ximam fignincat, Bar. in l.led fi plures. $.in arrog.uo. 
fl~.de vulg.& pupil. & probat tcx. in Lcum fiiius.$.hx- 
rcs meus.rT.de leg.i.&inl.j $.cx incendio.rT.de inccd. 
ruina & naufrag.(ed in caiu noft.ro hxrcs non potuif 
fct hxrcditatis rVuchis pcrcipcrc iine tefcamcnco, na 
fructus pcrcipiuurur cx ccrtamenro, licet non media- 
te.fed immediarc, quxcaufa mcdiata attcndi dcbcr , 
quia non potuillccpcrcipcrc ex caula immcdiata, ni- 
u dlcr cauia mcdiata defiincti & cdcamenri.igicur di 
ctio.cx, in caiu noftro dcnorar eriam caulain mcdia- 
tam, idcofruccuscxrcftamctico immcdiaccfcu me- 
diacc, & fic occaiionc cclcamcnri, fcuproptcr tefta- 
xnentum reltirucndi fiint fubftituto. 
. Cum igiiur fuperior opinio ncc legc, necrationc 
probccur cui coramodc rcfpondcri non pofijt : idco 
alrera cft opinio fupcriori concraria , quod rdtmicn- 
di finc frucVus inuenti in hxrcJirarc rcmpore mortis 
infticuti. quam opinioncm tenet Dyn.Bar. nu.8. in fi. 
Soti.num.i t.in ii.Atct.mmi. j. Ripa,num.4i.&Ga- 
liaula,num.( 1 8.infi. ind.l.Ccnrurio. BaLAng.Barr. 
& Salyc.in d.Lprccibus. Polyr.in rradc. compcnd.ltib- 
ftitur.mihi, col.i.& Guido Papx,dcctf468.num. )jSc 
hxc eftmagis commumsopinio.&in puncro iuris 
verior, qux probatur rum cx refponfionibus factis fc 
cundo rundamento fupcrioris opinionis, rum ctiaro 
exhis alijsrationibus. 

Prima eft. tex. in d J.Centurio,quando dicic , cum 
fructibus inuenrisin hxrcditate inrclUgirur de in> 
uentis & pcrccprispoft mortem teftaroris, alias fru- 
ftradubitarct lurifconfultus, qui nam fructiis dlenc 
reftituendi , quia inuenti fru&us in hxreditatc rdti- 
tuuntuncrgoacontrariofenlunoninuenri, ledcon- 
fumptmon rcftituunrur. igiturde fructibus percc- 
prisantc mortcm rcftatoris, &de iruentis in harredi 
race cempore mortis patris non intclligitur,quiafru- 
£his inucntiin hxrcditacc pacris vti bona hxrcdita- 
ria.fcmper veniunt in rdhttitioncLircm vcniunt.fj. 
fl".dc perir.hxred. & I. qua raciona, h i. in princ. ft.ad 
lcg.Falc. &confumpti in quarram impurancur.LMar 
cellus.$.rcs quc. fT.ad Trcbcl. crgo nccctlc eft diccrc, 
quod ccxcus intclhgacur dc fru&ibus lnucncis in hx- 
reditatetemporcmorris iuiticnti. ,.; 

Scctinda & vlcima ratio cl t. llla vcrba, <L 1. Ccntu- 
rio , parris bona duntaxat, & llla alia vcrba, cum fru- 
ctibus inucntis in hxrciutatc,regulantur avcrbo, 
capict: crgovtraque verba pariformircr lunt intcl- 
ligcnda, argum.l.iam hoc iurc fT.dc vulg. & pupil.fcd 
patrisduntaxat, bonatempore mortis iniciruri ca- 
pict, crgo cum f ructibus inuentis in hxrcdiratc tem- 
pote mortis initituri : nam qualitas tcmpons dcter- 
minat omnia, qux ab illo vcrbo prindpaii rcguntur. 
l.prima,in princiuncra L j.j.aitprxcor. ff.de incend. 
ruina&naufrag. 

Quarco dubicari contingit, fAn hoc priuilegium, 
quodiuremihtari poftpubcrrarem miles fubltituc- 
rcpotcft, acetiamalia militum priuilcgia , compo 
tant rrulitibus noftri rcmporis t Pro rdoluuonc hu- 



ius quxftionis plurcs funt conliderandi cafus. 

Primus dtiquido loquimur dc milicibus,qui funt 
femperparari.proChiiftiani rcligionis dcfcttfionc 
morceoppcterc, vt funtmilitcsRnodiani.fcuMeli- 
icntcs: & m hoccafu concludcndum dl, talcs mihtes 
mihtum priuilegijs gaudcrc & hoc fiue lint in cxpcdi 
tionc, liuc non, prout (cnent lo. And.in addiwd Spc 
in tit.dcpccuLclcr.infi. Barr.inLz.Cdehis.qiiinon 
impLftip.Ub. i o.in fi.Polit.in rracti fubltitut.m matc- 
riacompcndiolx, in x.q.fcxtiqurlitiprincipalis,& 
Ripa in d.LCcnrurio,num. i o.qtix conclttlio, quan- 
dotciliccrin cxpcditionc rcpctiuntur, probacurpcr 
ccx.in Lj. rf.de bon. polL e.t tcft. milit.quandoveroin 
cxpedicioncnonrcpcriuntur, probatur hacrarionc. 
MiUcibus ideopriuilcgia conccllafucrunr, vtarmis 
& defcnlioni Rcipubliccintcti clIcnc.Lmilitcm.Cdc 
procur.Lj.CulctelIa.milit.&LmiIitcs,cumfimilibus. 
Cloca.icd hax racio locum habcc in diccis raiUtibus, 
quiafemper intcnci funcarrais & prodefcnfioncto- 
uus Chriftianx rcipublicx . crgo difpofitio criam !o- 
cumhabercdcbctinirtis miUtibus, arg.|.iIlud.rT.ad 
lcg.AquiL& UTitio.fT dc vcrb.obl.cum vulgaribus. 
& hcccoclutio crcdoq> proccdatctuminmilitibus 
lancti Stephani, & fanclorum Laxari & Mauritij.du- 
modo non lolii nominis & dignitatis, ied ctiara labo- 
rura railitariu parcicipes fint . & hoc proptcr rationc 
fupra recitati.qu? in iftis ctiam miUtibus locu habct. 

Sccundus cafus cft,quado loqiurnur dc miUnbus, 
qui vacant armis, & parati funt ad defenfionem Rei- 
publicx, Ciuitatis, auc Rcgis doraini fui fupcriorem 
non rccognofccnris . qualcs funt in hoc Rcgno Nea- 
Dolitano, miUrcs noux milirix, raiUtcs tcrtij Regni 
Ncapolicani.&miUcumcohorces.quas varijs in locis 
prxparaus & Itipcndiacas habct magr.us Hctrurix 
Dux. &inhoccaiudicas quod aut nonfunt incerea 
ftipendiaci,liccc in armorura cxcrcirio fpe futurx oc- 
calionis, vt mchorcs in acic fint, fcexerccanc, & tunc 
non gaudct miUtuni priui legijs , vt colUgitur ex Dcc. 
in rubr. C^lc milit. tcftamen. num. l. cum fcquen. & 
cx Alaato in dJ.Ccnturio, num.8.que condufio pro- 
batur in L milires. C locaci. ibi rcmpublicam , a qua 
aiuncur fuis armis defcndanr,& Ioquirur,cxtra cxpe- 
ditioncm.itcm probatur in L 1. Cdc his, quinon 
impl. ftipcnd. Auc iiint ftipcndiaci vc funceciam mi- 
litespoliri in pr^lidijs Arciura, vclin Ciuitatibus, 
&tunc licctinfralcripti Doctorcs tcncanc huiufmo- 
dimitices militura priuilegijs non gaudcrc, vtfiint 
Cynanl.j.num.14. Cdeiuris&factiignor. &Barto. 
ibi,& in Lmilcs. ff.cx quibus cau.maior. in LmiUrcm. 
Cdc procurat.& in l.fin.num.a.& 1. Cdciuris & fa- 
dtiignor. Albcr.& Bald.inLpcnulc&ibiglof.fTex 
quibus cau.maior. Bald.in LfiUusfamilias. $. vcterani, 
num. 1 .rT.de procurat. Albcr.in rLLmilitera, in princ 
Cdcprocurac. ialycec. in d.l.j.&inLnonprolubcris. 
Cde his qui accufa. non polliin finc SpccuL in rir.de 
accufat.J.j.num. 1 9.&C in tu.de procurar.fprimo.nu- 
mcro 1 t.Arct.in $.plan^,nu.6.Inftic.dcmilic.(cftam. 
Alcxand.ind.LCcn(urio, numcro to.&ibiRipa.nu- 
racro 9. Abb.in Cin noftra, nura.S. cxtradcprocura. 
Brun.in (racc.de ce(I.'bon.qux(t.i i.quxft.4.prin.nu- 
meto 7.& Bald.in coaH.167. nura.8. Ub.j.rrui Docco- 
ia icilicct Arc& Ripa, dicunt hancdlccorarauncm 

opinioncm. 
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opinionem. tamcn contrariam opinionem purovc- 
riorfm.qundimmoifti milircs priudcgijs milirum 
gaudeant. qtiam opinioncm rcncnt BaLtn l.j. num.8. 
Cdciuris& racVi ignorant.inl.in rdUmcnro,la j.nu- 
mcro t7.C. dcrdUmen.milit.&inLj.in fine, nume. 
1 1 .Cqui bon. ccdcrc polT.Pau.de Caftro in Lfcrinia- 
rios,num.£.Gqui tcframcn. UcercpolLSocin.in cLI. 
Ccntuno, num. i.& ibi Alcxand. numcro 1 1. In finc. 
Galianb,num.t f.Ripa, numcro t o. &Soci uin. nu- 
mcr077.Dca.in rubr. nunuro j.Gde milit. tefta- 
mcn. FabeHnrubr. num. j.&Ozcr.numcroquinto, 
in prin. Inftic. dcmilir. tcftamcn. Bcrtran. in confilio 
1 <>6.num. 1 in fiuc,cum (cquen.lib.t.Roman. incon 
f1l.4j.nu. j.& in conll. / otf.num. $ .Dec.in confi. t 1 6. 
&CappellaTholof decif. 1 4 1. num.i.queconclulio 
hac rationc probatur. 

Ifti milucsvacantarmis& parati funraddcfcnfio 
ncm reipubhcx, aur regis domini ij Inrum militum, 
qucmadmndum militcs antiqui armis vacabant & 
paratt ftabant ad dcfcnlionem reipublicx : ergo quc- 
admoduin mtlircs illipriuilcqijs multisgaudcbanr, 
itaetiam ljfdem priuilc^ijs ifti militcs gaudcrc dc- 
benr.confequentiaprobatur, argumcn.l.j. rl.de bon.' 
polIclLcx tcltam. milit. jirargum. Lfi. rLdcteftamcn. 
milit.& liccc olim miliribiis priuilcr>ia non compcce- 
rent, niiiincorumcrearioneinteruenircnrlex, qux 
enumcranrur pcr glof. in I. pcnult. fl. ex quibiis cau.' 
maior.& in Authen.de mandat.Princip. Ji. fin. qux in 
ilbs militibus noftri rcmporis interucnire 110 folcnt :• 
tamcn iltud non obftat, tum quia noua obfcruantia; 
iurctranslarionis fnccdlit iocovctcris, Bald. in Lj. in 
fi.Gqui bon.ced.poiL & Feiyn. in c.translato, dc con. 
fritut. tum ctiam quia Lcctordo &lblcmnitas inal- 
fumptionc militix in vfu dlcddicrit, tamcn cftccfusj 
remanet, quod fuflicit, arg.Ldccrcco. Gcx quib. cau. 
inUm.irrogcd.a&io. ftidc ncgoc. gcft. & l.ordo.ft. de 
publiciudic&licec iftimilitcs ncgocientur, vtpaf- 
iim videmus, & ideo priuilcgio miiitari gauderc non 
dcbcrent.I.j.C.ncg.nc mil. lib. 1 1. tamcn hoc non ob- 
fUt.quiaconfuctudo cos cxcufat.vt in limili dicif 
Barto, in Lli vr proponis.in verlic. quarrb infcrtur. C. 
dedignirar.lib.duodccimo,& in LcapitaUum.$.fetui 
ccli.tf.de pcrn. 

Tenius cafus cft , quando Ioquimur dc militibus, 
quiinltaliabraui nominancur, &dcmiUribuscrca« 
tis, quos au rcaros cqui rcs appcllam ti s, q u 1 al to ( u pcr- 
dlioinccdcnrcs, folacauda aurca gloriautur,& ifti 
milites priuilegio miiitari gaudcre non debcnt, pro-' 
ut conciudit Ripa in d.LCenturio, nu. t o. & cft com- 
munisopinio, prourcommunitcr concluduntCyn. 
inLj.C.dc iuris & fatti ignoranr. Bart. in Lfiliusfami- 
Las. $.vcrcrani. fl. dcprocurat. & in l.militcm. Gcod, 
Bal.1nl.1n tclUmcnto, in finc. Gdc tdlxmilit. Albcr. 
in cLLmilircm, Soci. ilin.indl Ccntutio, num.7(S.& 
ibi Galiaula,num.7.Fabcr in rubr. Inilitut.de rclUm. 
Arct.$.plane, num6.Inftitur.dcmilir.rciUm.PoUt. 
in d.tracUru com pcndiofc fubftirutionis, Dec. in r ti- 
bn.C.dc tcfta-inili t.laf in i.miles , nu. { .iT.de rc iudic 
Bruain nacU.decc(I. bon.q.4. pt inc num. 1. & $.& 
Berrran. in conil. 1 96.S0I}. & ratio cft, quia ifti non 
vacant armis, ncc patati fun t pro rcpublica vcl domi 
nis fuis mortcm oppctet c,& milucs non funt, ncqtio 
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creantur pro pugnando, led primi.qui in Italia braui 
appellantur,volunt hominibus dcmonftrare clle for- 
tcs, acctiam omnibus corum inianiam patcfaccrc vo 
lunt, alij qui aurean equitcs appdlantur, vcl funt mi- 
lites vanaglotiar, &armafugiunr, vticanes iapides: 
vci funt & credtur milites (ofucndo nummos, ad hoc 
vtcorum vitaduranrcinrroirus habeant, proutfunt 
multi equitcs in Vrbc, & idco priuilegio miUtan gau 
dcrenondcbcnr, quodprobatur rum arg.L curxf.fi. 
fL de numcr. & honor. tum etiam quia cdlante cairia 
puuilegiorum , cdlarc dcbcnt etiam priuilcgia. LTh 
tix Seio.$.vturas. ti.de leg. l.l.gencraliter. C. de cpilc 
& clcr.& ccum ccflantc,dc appellat. 

Quartus cafus eft, quando loquimur de miliribus, 
qut proptcr flipendia fcruiut, vt funt milites hodier- 
ru cemporis,&inhocca(uconciudas dillinguendot 
Aut funtinlocohofhii&inexpeditionc, & lbi dece- 
dunt : & tuc 1 iulupic.it er priuilcgio miiitari gaudenr. 
Lj.rl.dc bon.polLcxtcllamen. milu.&l.fin.rTAlemiUr. 
tdbmcn. Auc non ftint in holhli loco, nccampttat* 
icruiunt , fedcorum ncgocaciombus incumbunr.de 
tunc cxcluiifunta inilitum priuilegi/s.&ratio dl,- 
quiarci militart opcram nondant.&idcomilirurD 
primlcgijscarcrcdcbcnr.l.fin. Gdcre(ht.miUt.& fa- 
citiu arg. rcx. in Lqui fub i>r.Trc.xru. C. dc lacrolancc 
cccle. & probar rex. in Lj. G ncg. ne miUr.lib. 1 1. Auc 
nonluntinhoftililoco.fcd (crutunt, quo tempore 
parati funt pro rcpublica, autpro Regc moncni pu- 
gnando oppcrcrc &in hoccaluconcTudaspriutlegiar 
oUm milinbus conccila, illis compctcrc, prout tcner 
omncs Dottotcs fupra citati m fccundo cafu, quibus* 
addasAng.&Ioan.delmob inl.ilLrautcni inllitu- 
tioncs. fl^cha:rc<Linlbtucn. Dccin confi.5-8. Alcx. 
inLfcrinianos.Gdeteftam.nulit. lafjn Ldequibus. 
fl.dcU.&Martin.Laud.in tracl.de miiitin f. q. qux 
eoncluiio probatur exprefse per tcx. in Lj. rtdc bono. 
policiLcx tclUm. milu.& facit ratio, qutacx eo quod 
vacitarinis&parati iiinrpro Rcge, autlmpcratore, 
autreptiblicaiupetiorem non rccognofcentcmorte 
eppcccrc.dcbcnt priuilcgio militari gaudere, cum 
itiittismiUteteadcm ratio.quxin antiquis militib. 
militabat.cura ipii cranr priuilegiati , cx eo quta crat 
intcnti armis&pro defcnfione reipubUcc paran crat 
raorrcm pugnaiido eonremncrc.&quod diarur de 
mtliuntibus pro Rege, aut lmpcratore, idcm procc- 
dit in miUtantibus pro rcpnblica fupcriorcm non re- 
cognofccntcPau.de Caft.in Llancimus. Gdc tdUm. 
miltt. quia huiulmodi rcfpubUcarenetlocum Princi 
pis in fuo temtorio. Bart. in hoftes. fCdecapti.& in L 
i 11 famcin. ft.de publiciudic 

Quinrus & vltimus calus cft.quando loquimur de 
mili ttb. qui creari folcnt ab Imperatore, vci ab aUqua 
rcpubiica, & ifti milites no dant opcra niiUtix, ncc fe 
excrccnt in armis,& in hoc cafu cocludcndu cft, lftos 
militcs priuilegio miiitan gaudcre nodcbcre, Cy. m 
Lj.coLpc.verf (cxto qtiero.Cdc iur.& fath ignor.Bar. 
in Lmilcs.rT.ex qmb.cau.maior A' in Lmilitc Gde pro 
cura.&hxceftc6muiiisopinio,proutrcfcrr& fcquif 
Dccin d.rubr.C.de refta.mtlit.&ratio eft,quiaifti no 
vacant armis, fed quxliucrunt militescreari honoris 
caula, vt milnes appclicntur, & idco priuilcgio mili. 
tari gaudcrc non d cbciu. d. I.ri. GderdlicmiUt. 

Iftius 
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Im'uscafusr^ddfiodeclaracur nooproccdcrein 
priuiicgijs, quardigniuri & nobilitati concedunrur, 
Cyn.in d.l.prima, & ibi Sah/ccr.& BalcLin I. mi 1 1 r c->. C 
dequarftio.vbi dicir, quod niiLtcs no potTiintcorque* 
ri>&pari rationcnon puilunt circerari , vcnotac ftal. 
in dJ.prima,in tmr. Cqui bon.ccd. po/L& hacdecla- 
Mtionem fequitur criam Decin di&arubrica, quam 
cdprobac bac ratione. Phuiicgia dara fcholaribus nd 
compctunr iliis,qui non ftudcnr,& inhoncftcviuunr, 
vt noran t Bart. in dXqui fub prarrextu. Cdc facrofaiu 
•cclc.Abb.in cap.j.m hne,deiudj. & AiexanJndJJcri 
niarios.rameb bocimclligirurin pnuilegijs.qiu-con 
cedanrur rarione excrdrij: iecus ii propter digniure» 
wl rarionc ordinis rribuanrur, quia talia pnuiicgia 
ctiamcompctuncfcholaribusnon ftudcntibus& Do 
ctonbus impcriris, vt not.Domi.in procraio lexri, in 
rubr. in fine. Bald. in dJ.qui fub pra-texru, & latc tra- 
dat Arct. in cclcrici, dc iudic Idcm proccdir in ma- 
gnificis& illuftribus Dominis , qui dedid funr excr- 
citi js amorum, Roman.in con f. 4 ; .Decin rubr. Cde 
teftam. miU r.& in confr. s 1 6. Boer. deciC $ $ r.& Scy- 
fd. in dJ.Ccnturio, num.6. Idcm procedit in Domi* 
nis& Principibus alicuius rerrar, licctnon finrde or- 
dincmurrari, dummodo fupcriorem nonrccogno- 
icantjtcer fccus ficfi.fupcrioremrccognoicanc, Alc- 
xan. nura. 16. Ia£num.8.Scyfcl. num.9. Gaiiaula, nu. 
6o£c 6 1 .& Soci.iun.poft patruum fuu , nu.78.in cLL 
Gcturio,& CacculupJn dlprccibus, nu. t } . & i ta cft 
tenedum , Ucct in Dominis fupcriorc recognofcetib. 
rcneanf contrariu DcC.in conf. j 1 6.& Boe.dccif. j 5 y . 
7 Quinta dubitacio eft, f An priuilrgu rrulicibusco*- 
ccflo, Doororibuslcgcnribtis&aduocatiscompccac? 
& omi rfa di fpu tacione & Conclufiuc proccdedo, duo . 
funtconfidcrandi cafus^Quorum pninus cft, quan- 
do militum priuiiegia cx jdcntitatc, vd ex matoricare 
rarionis ad iimiles pcrtonas cxtenla rcpcriuncur.& in 
lioccafu condudcndum eft ctiam Do&oribus calia 
pciuilc^iacxidentitate vdmaioritace rationis com- 
pcrerc. & rario eft : quia cum per legc extenU ad alias 
limrlespcrtonas rcperuntur , durarc debcnr perpe- 
tuo exrenfibilia, arg.Lpater filium. fquindctim. ri.dc 
leg.rcrtio.& coruin, qur trailuntur pcr Panor.in cfi. 
de confuetu. & in cquar in ecdefiarum , dc conftirur. 
Ec binc cft, quod texin l.m ilcs. rF. Jc re iudic pcr quo 
oonecdirur militibus, vt non conucniantur nifiin- 
quanrum faccrc pofiuat, extendirur eriam ad Docto- 
res,fecundum gloCBar.&alioscommunicer ibunam 
didialex rcpcnrur exrcnfaad omncs pcribnas ciufdc 
condirionis. I.inrereos, &l.fitnr perfona;. rT. eoriciru. 
de re iodic ergo comperir eriam Dodortbus ciufdc, 
immo maioriscondirionjs. Docforatusenim, eft di- 
gniras. cquanco , excra de magiftris , Barco. in prima 
confticucione Codicis,&in Ln. Cdc iudi& Panorm. 
in cap. fuper eo, extra de teftibus . MiUria autcm non 
cft digniras.Lfin. Cqui milir. potFJ.pi nna, cumglof. 
Cdc cqucft.digni.immo non cftnobihcas,fecun- 
dum Baldum in l.prima , columumrcpcnulr. Cde di- 
coirarJib. 1 1. Ec hinceft, quod priuilcgium concef- 
lum inL miUces. C. dc quztlio. quod cft ne miUces 
torqucantur, exrcnditur etura ad Do&ures , (ecun- 
dum Cyn.& BakL ibi,& Barto.in Lprima. CAc aduo« 
cauUuerluudic loao. de Plata in Lprima. C dc pro^ 



fct. qui in Vrbe ComUn. Fulg. in ConttUo 1 7 x. & Al- 
ber. Gandin. Bonif. VicaUn. & alios, quidc qusftio* 
nibus tractacum tccerunt.&in rantum hoc cft vc- 
rum , quod con rraria confuerudo non valcr. Lomncs 
ludiccs. C. dcdecunon.lib. t a.&ibi noracBarto.& 
reputat tinguiareRoman. in linp.^SS. qua;lex,miU- 
tes, reperiturextenla ctiamad dccurioncs . dJ. om- 
ncs iudiccs.& ad ucerdorcs. Lprcsbyrcri. Cde epHco. 
& deric. vnde pollumus eam exccnderc cciam ad Do- 
dorcs, qui edam ucerdocesdicuncur . vndc facracif- 
itmaiuradocenr.Lprima. $.huius ftudij. rldc iuftic& 
iurc.Et hinc eft, quod vti milites pro debiro non pof« 
funrcarceraritfccundum BalcLin I.j.C. qui bon.ccdc- 
repolL ira cciam &Dodtorcs. 1. mcdicos. C de pro- 
fcilur.iSc mcdiclib. 1 1.& hunc cafum Ripa in<LL 
Ccnrurio, pn tcn tic. 

Secundus & vluraus cafus cft, quando milicum 
priuilegia adaUas pcrlonas ex idcncicatc vd cx rna- 
iorirare rarionisexrcnunon rcpcriunrur, &priude- 
cia miUtibus conceOa rtterunc vd propccr corura 
limplicitatcm :cum enim armts vacarc dcbcant, & 
ooniuriciuili.L fdraus.Cdc iurc dcUber. vd pto- 
ptcr temporis angultiam, cjuam ad tcftandum ha- 
bent vidcUccc dura func iu caftris,vt i n l.milircs. C de 
tcftamen. milir.vd proptcr eorura dignicatcm &pre- 
rogatiuam.quam proprer eorum bencmerira,ungui 
nemve pro Rcpublica, vdPrincipe criiifum pr.vce- 
teris omnibus,pacc& orio fruenubus, habcre dicun- 
tur vt habctar in prin. Aurhen.vr ncmomi!ir.& fcdc. 
& in hoc cafu condudirur pcr Doc^ores, huiufmodi 
priuilcgia Doc^oribus non compcccrc, prouc tcnenc 
Sod.colum.j.Claud.cleSey.numeto 5 . laf. numero 6. 
SociJun.numero r t.Ripa, numero 1 6 .& Alciat. nu- 
mcro <-.m dJ.CcnturioJlomanJnLquam(]uam,nu- 
mcro z.Cdctcftamcn. milit.2La^inLmiles,numero 
odauo , circa firutl. de rc iudica. CorraL in dJ.preri- 
bus.numcro xo.PoUc.in cracU. compendiofa; iubfti- 
tutionis,&ibiZa£&haec cft communisopimo, te- 
cundum Sori.iunior. in dXCcnturio , nomcro j 1 .& 
quamuis Alcx. in cLLCenrario, ouroero a.&tcqucru. 
&ibi Galuula, nuinero 4 1 . conrrarium rcncanr, ra- 
men non eft a lupcriori opinioncdilccdcndum . qua; 
opinio probaturcx pluribus. 

Primo. Inpriuilcgijsctiam cxmaioritaterarionis 
noneftlicitacxtcnfio,giof in LbcncaZcnone,in ver- 
bo, cum cnim. Cdcquadricn.pra:fcrip.& in La Diuo 
Pio,in gL 1 .fLdc rc iudic & harc cxtentto non pcrmtc- 
titur in priuilegijs de vna pertona ad aUam , vt eft ca- 
iusinLexrac2o.rT.de vulg. &pupiL&inL;.f£dccon- 
ftituu Prindpxrgo lcges ioqucntcs in mtlnibus, ctu 
cx idencitacc, vd cx maioricacc racionis ad Docto- 
res non cxtcnduncur. , 
Sccundoprobarur.Priuilegia reftandi fuerunt mi< 
Utibusconcclla vd ratione Umplidcatis &ignoran- 
riac. Lprima ff. dc teftamcn. miUt. vd rarionc pericu- 
li, cuifcexponunc. Lj.fLde bono.poficiL cx rcftamcn, 
milir. vd proprcr digniurcra & prxrogaciuam ta- 
tionc pcricuU,cuifc cxpofucrunt: fcd ift^ rationes 
ccllant in Do&oribus , qui non pia-iumuntur igno- 
rarc tura. 1. a. 9 . dcindc Seruius Sulpiuus . if. dc orig. 
iur.&pcriculisnon fcexponunt,nequccxpofucrunt: 
crgo ccuant cuarn priuilcgia. 

D d Tertio 
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Terti6&vlrime< probatur per rcx.in I.fi. Cdc inof 
fidofo tcltemcn. vbi probatur, quod Docrarcs fili/fa* 
milias de quafi caftrenfi pcculio teltari polTunr, fccu* 
dtim lcgcs, & in illo tcmporceorum rdtamcnunon 
rubiaccbant quercbr inofnciofi rcfcamcnti , & hoc 
proccdir.dumfunt inpotdutcpacrisconftituti: fed 
poftquam funt fui iuris , fccus cft , quia corum tcfta- 
menta querdam inofhcioli reftamcnti pariuntur. cc» 
cc tcxcus exprdlus pro hac opinionc, tt»m quia fccun 
dum legcs & non prouc milites tcfuri pollunt : tnm 
eriam qnia ante illius legis fan&ionem tclhmcnta 
Doclorum > qui in patris potdute conftituti cranf 
quctcla inofbdofi celUmcnti poterant fubucrti.quo 
tcmporcmilirum teltamenta querdx non (iibt/de- 
bani.l.li inftitou.f deinofticiofo. fTde inorhc tefta. 
&1. tcftamcntum. Ccod. tum ctiam quh illud priui- 
krgium Do&oribus concdliim durat vfquc quofiinc 
in potcftatcpatris, fccuspoftqua fui luris crfcdh sut:' 
fc<1 in miiitibus durat priuiiegiam , ctiam quod non 
fmtconftifutiin poteftate parris.d.i.reftamcmum. 

Ncc obftat tcx.i n Laduocati. C. dc aduocat.diucrC 
indicvbi etnriparanturaduocaci & militcs, &dicun- 
tnr parcm vd fimilcm miliriam milirif illorum cxec- 
cere. crgoparia.immo cadcm priuilegia clle debcnt, 
arg.Lfi.C.de palacfacrar Jargi c, 
^'Quiardpondecor , quod in d.l. nuilnm priuilegiu 
Doitoribus conccditur, fed ibi Do&orcs limpliciref 
vtiliute militibus e<uu'paranrar.fednon fcquirur.vCH 
lcs funt RcipubUcx vti milucs , ergoijfde primlegij* 
eaudcredtbcnt, nam mercatoresmaririmi funt vtK 
les Rcipublicx , (icac militcs. L). $.is qui nauem. ff.de 
exercit.a<ftio.& Camcn priuilegiamiUtura illis concef 
fa non rcperiuntut t yt tradunt Doctorcs & probarur- 
in Lj.Cdeprxpofit.agcnt.in reb.Item prxpoliti facrty 
cubiculo dicunturxquiparati non fofom militari di 
gnitati fcdetiam magtfteria*, idcft magiftris ipforum' 
miUtum,vtl.i.Cdeprxpofi.facr.cub. & tamcnquod 
iilorum priutlegijs non fruanrur , probat tcx.in I. t.in 
finc.Cdcpriuilcg.corum, qui in lacpahr. milit. Ncc 
obftat d.Lfin.quuPahrinirdpriuatx, &Palatinifa- 
crarum largitionum fcruiunt ddem Prindpi, & drca 
bonaipfimPrincipis: cVidcovidenturpares &fimi- 
les in militia & proprerea eifde priuilegi js fruun tu r : 
& ranto magis quia priuilegia concefla Palacinis fa- 
crarum largitionnmfuntinfcrtaincorporc iuns & 
pcrleg^niicxprdscextenfaPalatinisrci priuar.r, pro- 
ntibi in d. L fin.traditLucas dePenna, quod lccu» 
cft in cafu noftro: quia laccc Do&orcs milimcdtcan- 
racvtimilites, ramcnnon cftparfca fimilismilitia: 
&priuiiegia miUtibusconcdu pcr legcm non func 
cxtenuadDodorcs, crgonos non dcbemus cxccn- 
dcrecrubefcimuscnim finclcgeloquLf. confidcre- 
tnus,Auth.de cricn.& femifle. 
8 Scxtodubiutur, fanquod didtumeft inmiliribus 
qttoad ccftamcnta, proccdat etiam in Cardinalibus ? 
& licct mnlti Doclorcs tcncant procedere, tamen 
contrarium tencnt Sodn. numero tcrtio . laf. nume- 
rooc~cauo.Ripa,numcro 1 1 . Alexan.nomcro quinto. 
& Soci.iunior , numcro 80. in cLL Centurio, lafin l. 
quamquam, fub numcro quinto. Cde tcftamen.mi- 
lit. Polit.in tracratucompcndiolar fubftitucionis,in 
4. q. priroi quxfiti, & Andr. Sic jn trada. dc prxft, 



Cardio.in 4.<|.q ik condufio probacur . 

Prim6,quiapriuilcgia hxc tcftandi mihtibus pre- 
pcer ignorantiam,fimplidtatem, & prxrogariuanTEi 
rione periculi, cui fe cxponunt, concdla fucrunt.Lpri 
ma. fi.de tdlamcn. milit. fed harc rariocdlac lnCar- 
dinalibus, quiaipfi non funtignorantes, ncquc lim- 
phccs , nequc pcricuus (c cxponunt : crgo ceftare de- 
bcnt etiam priuilcgia, arg.Ladigere. §. quamuis. (T.d* 
iurepatronAeorum,qu<j rraditTiraqucLin trati.d« 
caufacdlantcin vcr.priuilegium. 

Sccundoprobatur. Cardinalcsarquiparanturpro* 
conful ibus Sc przlidibus. c. 1 . de offi c. fcga. 1 1 Ufexra 
ergo qucmacfmodum proconfules & prxfidcs hoc 
priuilegio 'feftandi non gaudcbant.L prima. &. d« 
bono. polIi-lL cx rdcamen. mih t. ica ctiam hocpruu* 
legiogaudcre non debcnt Cardinales. comprobatur 
haccrario pcrtcx.indictal. prima. conflac quod hxc 
priuilcgia tcftandi militibus concdla fuerc ctianx 
proptcr pcricula occupationis afpcrar, durar &pcn- 
culofx, cumfintinpcrictilo virseconftituti:&hinc 
cftquoda malo miies cftdictas, fecundum lfid.vcl a 
militia, ideftduritia. l.prinu. milcs.rt.dc tcftamcn. 
milir.cVidcoquemadmodum proconfules & prxfi- 
des oifi crantin hoftiUloco, &ibi dcccderent.non 
dicebanturin periculo vri militcs: & propterca mi- 
1 1 tari priuilcgio gaudcrc no dcbcban t. i ta criam Car- 
dinales ctim non (int in pcrictilo vit^ proptcroccupa 
rioncm militarcmafperam&duram , priuilcgio mi- 
litar 1 carere dcbent. 
i> • Hincinfcrtur.fquodcumclcridnonprxuiman- 
rarinraignorare,proat milues: &cum nonfintin 
periculovicxproptcr bcilum conftituti, neque eciam 
ipfi prhriicgio miiitari gaudcre dcbcnc : & tanro ma- 
^isquiamUiciacejcftis derieorum, dtcontraria mi- 
Ikiar fecularium.crgo dcbct c(Te eciam concraria in 
prcmio cxctcicij,arg.Lfi.Cdc palar. fac. largic lib. t o. 
& ira tenent Sod. nam. 1 . Sod. tan. numero ? 5. Ale- 
xan. numero < .Ripa, num. 1 p.&Chud.ind.LCcntu- 
rio, & MacrheCfing.6 1. 
I o Sepcima&vitimadubicarioeft, tAn paganuspof 
ficdicec>opoftadicamhxrediuteraad ptam cauum 
fubfticuere? &in hac quxltionc trcsfunt Doccorum 
opiniones: Quarum prima cft, quod poflit.quam 
opinionem rencnt BarTo.inL}.numerofcxto.Cde 
facrofanc. eccle. laf. in d.l. Ccncurio , numero 1 9. & 
Galiau. ibi.numcro 9. Bald. in confibo 4j6. numcro 
primo,lib.quarto, & Abb. inconfilio 3 x.lib. fecun- 
do,& mouencur 

In relicrisad pias caufas,omnis folemniras iuris d 
uilis cetlar,& fpcdatur mera volunras, fecundam ios 
genritim.c.rdarnm,&c.cumtibi, excra de tef>am.fcd 
prohibirio, quodpacanuspoftadium harrcdiutcm 
non poffit dirctfo fubftituerc, eltdeiureciuih, & no 
de iu rc gcn tiarmquia fi cllct dc iarc gcn ti um,n6 pof- 
ict rcmirri in militc.cu ca, quc funt dc iurcgcnnum, 
non polfint rcmitti pcr Prindpem , dcm. paftoraUs» 
dcre iudiclnnocin cquxin ccdcliarum,dccon- 
ftitut.& Barto. in 1. fina. C li contra ius, vd public 
vtilit. Ergo cum talis prohibirio fic de iarc ciuili» 
non habcc locum in fublritutionibus ad piam cau* 
ram fadis. Coprobarur hxc ratio.piacaufa fattorabi» 
hor vidc t ur, qtutn fu difdpUna niilitar 1 s:quod patafc 

quu 
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qoia milc. nutu teftari nonpoteft,& tamen fauore 
pizcaiifr fubftincrur trftamcntum pagani nutufa- 
ctum, vtprobatlafinl.iubcmtis. Cderefta.crgovri 
milcs poft aditam hxrediratt-m dircfto fubfticucre 
potcft,itaeriam paganus fauorcpixcaufj. 

Huic rationi rcfpondctur.Fauorcpix caufr remif 
fus cltrigoriurisduilis: crt verumquandoobfcruan 
tiatalisrigorisrcduccrct actum nulliim in prxiudi- 
cium pixcatifx , & iu loquuntur tex. in d.crclarum, 
& ind.ccum tibi. fecus vcroeft, quandoobfcruanria 
rigoris iurisciuilis noannuliarer acfum.fcdalio mo- 
do ipfum fubrtinerer, prout crt inofu nortro, in quo 
directa fubrtiturio in vim fidcicommifTi fubftincri 
potcft.Lquxrebatur. ffdc tcftam. milit.&infradice- 
rnus: nam tunc rigor iuris ciuilis non cft remilliis , vc 
probaturinc.fiparer,dcreftam.in 6. 

Secunda eft opinio ncgatiua,quam tcncn t BaLfibi 
contrarius in Lj.nu. t j .C.dc facrofan.ccclc& in Le*- 
trancum, num. 3 . Cdc hxrcd. inftir. Soci. iun. in cLL 
Ccn turio, nu m. 8 a.& Rjpa, n u m . 1 1 .i n vcrfic. q uarto 
facit, Polit.in rradatu fubftitucin materiacompcnd. 
inq.c.primiefTrclus,&Pau.dcCiftro inconii i jt. 
voIum.j.& moucnrur. 

Quod non reperitur in pia canfa exprefTum , corra 
iuris regnlas, &con(raiiisgenrium fauorcpix caufi; 
etrenfio fcu difpoilrio nopcrmitcicor, vt probabitur. 
fedquod paganus poft aditam hxrediurcm fauore 
pixcaufx fublliruerepoilit norcpcrirurexprcfiurn, 
& eft contra rcgulas iuris,quia femcl hxres,delincrec 
eflc hxres.contra rex. in Lei qui foIuendo.ff.de hcrcd. 
inftiruen.& bona vnita fcpararenrur,& in vno tempo 
rehabcretcertumhxredem.&alio temporcalium, 
contra tex.inLhxrcdiras cx die.ff dc hxrcd. inftitucn. 
& cft conrra ius gcnrium,quia dc rc altcrius,& lic h* 
rcdisdifponcret,& rem illius linccius factoaufcrrcr, 
contratot.ti(u.Inftirur.dercr. diuif&ffdcacquiren. 
rer. domin. & pro altero tcftamenrnm faccrcr , quod 
deiurcgenrium non permirrirur, cum alteralteri tc- 
ftamenrum faccrc non polfir: crgopaganus dircCto 
poft adirani hxreditatcm ctiam fauore pix caufx 
f ubftiruere no potcft.Probatur maior & prim6,quod 
difpofitio in piacaufacontra iuris regulas no tencar, 
vaJcrargumentumdelibcrratead piamcaufara.cum 
lcgarum libcrratis dicatur ctiam pium.l.prima, ad fw 
C.dccommu. fcr. man. immo fauorabiiiorcftcaufa 
libcrraris , cuius fauorc filiorum lcgirima poteft ini 
totum tolli.LPapinianus.fquarra.ff dcinofh. tcftara. 
& tamen fauore pix caufx tolli non poteft. c. fi. 1 7.q. 
vlt. fed paganus fauorc liberratis non potcft faccrc» 
quodfcmd hxres definac eirchxrcs.l.fcd&fifinc§. 
quodPapinianus. ff de minor.ergo necfauore pia? 
caufe . contra ius gen tium , quod non teneat difpofi- 
rio,probatur in cLcrelarum,& in d.ccura cibL 

Huic rationi rcfpondcrur , & prim6 negando ma- 
iorcm propoficionem , lecundd ncgando minorem: 
nam qui ccftatur ad pias caufas fpiricu Dei ducitur, & 
ab ipfo Dco infpiratur , cum bonum opus & rcligio» 
fum agat, & idco non fubijcitur in hoc actu alicui hu. 
manxlegi , nam qui (piritu Dei ducitur, non cft lub 
legc.vt ait Apoftolusad Galaccap /. Nccobftatareu 
mciuum dclibercatcad piam caufam, quia in cafu li- 
berutis prxrogaciua eftfauorc fubftimu, &inoios 
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perfona fundatur, cuius caufa non repericnr hoc pri- 
inlcgium conceftum: in cafuveropixcaufxpreroga- 
Ciua cft in perfona teftatoris , cum confiderenir tefta- 
tor m hoc cafu tanquam quid fadcmpro faluteani- 
mx,& ranquam quiddcbiturcligioniergaDeum.uj- 
cundum Bart. in l.j. num. j t.& num.44.Cdefacro- 
ttn.eccle. rationc igirur cius perfonx tanquam fade* 
actum pium conlideratur prxrogatiua, vrprobatur 
in auchcn. hoc ms. Cdc facrofan.ecd.nam per ipfum 
actum tcftaroris ccclcfix orant pro toto populoChri 
ftiano, adco qu6d cx di&is orationibus , Ctuirarcs 8£ 
populi incolumcs ab ira Driconferuarar&cxdidbs 
dccmofynis conftruunrur.fcu augcntnr loca pia.alu- 
tur paupcres, dorcs miferabilibus mulieribusconfti- 
(uunrur,& raul tx res Deo gratx fiunt , cu ius ranooe 
Dcusomnipotcs moueturadliberandum ducsfuos 
adiuino furorc, proucmilires eoruni dues propter 
corum milinam bbcranc ab inimicomm furore.& 
ideo vti railitcs hoc prinilcgiogaudcr, iraetiam gau- 
dcrc debent ifti teftatorcs ad pias cauks tcftanccs . & 
pcrprxdicta non obftat qu6d fitconcra rcgulas io- 
ris, cum tcftaror rarioneiux prxrogariux no fit fub- 
iedusalicm humanxlcgi.Ncc obftat quod fit contra 
ius genrium fubftitucre diredo poft pubertatcm , & 
Cic pro altero teftari: quiain cafu noftro non eft cefta. 
ri pro illo,fcd potius illi auferre faclionera trftamcn- 
«quoadcam hxrcdiratcm, arg.l.ex fado. tlde vulgi 
teftari enim pro ab'o,eft facereteftamenru, per quod 
tiqua ab inftituto factum, infticuco fuccedacur,vceft 
in pupillari &exeplari/edpcr milicarcm fubftirario» 
ncm (ucccdicur (cftacori.d?LCcnrurio.crgo noneft 
vcrum quoddicarurab inftiracoteftamentum farftu. 

Tcrtia & vltkna cft opinio Bartoli in Lj. nu.7 1 . C 
■dc facrof.ccdc.vbi vult q» qn inftirario no rdpicirpia 
caufam , fcd fblum fubftitucioncm , cunc fubftiturio 
non valet vt dire&a, & in hoc cafu concurriccnm fc- 
cunda opinione,& mouccur per cex.in cfi pacer,de ce 
fta.in 6. un vcro tam infhturio , quam fubftirario fa- 
cla fuic adpias caufas, tunc vulc vc vcraq; valeac vc di- 
rc»fta & in hoccafu concurric cu prima opinioncVe- 
rii animaduerutur,quia in primocafu tcx.in d.c.fi pa 
ter, no probar Banoli opinionc,quia ille cexcus loqui 
tur ia pupillari & no in direda militari.& fi dixeris q» 
vi« ftat in eo, quod fi ibi teftm ad pias caufas militari 
Ccftamciitoxquipararecur,non elfcc necciredubitarc 
quo iure valcrct, cu omni tcmporc iure di rcdo valc- 
cet.d.l.Ccnturio. Rcfpondcrur,q>difHculrasdecifio- 
nis in eo tcxcu caufibatur, quia ibi crac fada fubftiru 
tio fjhx in recerra pcr vcrbu no duile , vnde no vidoi 
barur poflc valcrciure pupillaris , lecudu doctrinam 
fiartoli in d.LCcnturio,nu.40. Ite quiacopendiofa ft 
t9a per vcrbu no ciuilcdubi(abarar a tnultis , an effet 
omni tcmporc fiddcomilTaria, ctiam qn ficbara mi- 
lirc,& marcr erar in mcdio, vr ibi crat. & ideo ibi ter- 
tus rcmouctc volcnshanc difficultatcmdixir,qu6d 
cum vctbis &pcrfonisc6ucniar, vdcriurepupillaris 
iiibftitutionis.In fccundo cafu obftat regulailla, qux 
fc haber, quod priuilcgiatus nondcbcc vci priuile. 
gio conrra alrerum priuilegiarum . Lpriuilcgia . ff de 
priuileg.credit.Lvcrum, in finr.rf.de minor.& no- ' 
tat Barto. in authcnr.quas adhoncs . C. dc facroun. 
«cckfcrgopia caufa inftitutanon dcbcc fauore at- 

D d x tcrius 
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terius nir ..» dcfimjrcjc [elurrcs. Vcrumin hoc 
cafu uuuri lu.tcft JJjrr. muckJ pruiilcgium nonclccx 



.quoci pnuiicg! 
cauulubiUrurorum,icdc.x couu iciiaions, qui ad 
paascaulastcftatur, 

.-.jljx pt.rtUcii*yidcSi quomodo ciifputando omncf 
Qpjtijt>ncsdcfcr,di&c>ppugnari puilunt: cgonon di- 
kcclercni apnmaopinionc, qu.ir pro religionc tacit, 
quamuiscontr.uuopinio, iccundumRipam in.U. 
Ccniui u> , lit magis cpmmunis . & moucprad ita tc- 
lur.Jin.. primo, pcr refpqHiioiiem fuctam argumcn- 
tp iccunda* opinioius, iecundo rclpcttu piccaufv rc- 
potadtomnisiolciutiitas lcgishumane& prccipuc 
qu.in.do cuuiiia: lcgi , fiindoi um patrurrj tniutiuis . <N 
gciictaliconiucuidini ecciciiarclulicna,vt propatur 
inccuincllc.scxuudc tcftam.icdquudcvtJ-i.tor dircr 
itu j>oii, pubci uieni fubftiiucie i»tin pollk jiium caur 
uiu cft ulicnitina diuiiulcgccuni 1% iu tcftatur a<4 
piascaufas,fj>u ku Uci itucatur , & htmuui & religio, 
iutuopusagat ; & iticoquomodo nih tv.ft.nj potcft « 
c^inquiipirituDciducitur, hmi lii I u L» alujua lcge 
hurnana, vt ait Apoito|usad Gulat.c j • hc liinc cft, q» 
iii caiu iftoieftator potcit dcccdcrc piojuuc tcfta- 
tu>,&t">ropartc intcllatus, lurto.in Lj.mim .70, C.tljj 
IjiCfoian.ccLic.Et luncctiam cft, quod iu usftamcntq 
fiagamad pi.iscaulas vcrba ciun\CMIHM tlnnonunt, 
Cfhn. cxtrade iucccrtabintcrtato. fci t r m <Li.pmna, 
numc.7 $.& Abh.111 conliL 1 o. vol./. Lt iunc eft,qu64 
tcitator poicll difponcrc,quod hurrcs v^icar dctfain> 
rc Falcidum dc (egatis ad pias caulas, contra ccx. iu 
aMtiuljmilitcr.Cudlcgd ajcid. fccundu Soct.in conii, 
4o.tuL).u.i'.'.i Bcarus(_iicgonusdicir,qu6d virima vq 
luntasdcfuncii modu omnibus fcruan dcbcc , vc ha- 
bcturmcan. vlcinuvoluntas, 1 j.q.i.ct^oadliocvt 
1 . : 1 . modo tcllatoris voluntas (cructur, nc li rciti i njja 
tur voiunus, contrarietur lcgi diuintt*, diccntiuru 
cit tciiatorcm ad pias cauus dircCto polt pubcrta» 
tcm fubftitucrc polic . 

Sccunduscaius princijialis clt,quantlo omipeji- 
dioiafubftitutio ficami!uej>cr vcrba tr.ucobliqua; 

1 1 -j &111 hoccafuomillu dilpic.uionccoi;c!i , dcndiitu 
cit ouuii tcmporccilc ^dcicommillaruu) , & luc c«J 
communiscc rcccpta Scribentiumfcntcmu,<iiuiu 
tcucnt in cLl.Ccutuno. Bar.num,t i.lal.num.iii-Soc. 
iium.z 1 .Riju,num.£S.& Galuu. iiiiin z < t .Corn.iu 
d.i.prccibDs l num.L(Jiuoi.iinc.Rainutius , nu.17 7, 
cxtra dc tciiamcn. & ibi Guiliclnnis.I»cnctiicr,us ux 
l«atcriat»mptaidiofc, num.+i.&ibi ctum Couans, 
in§.9,PoUt.iivtracLliib.'tuut.inirutciucomj>ciidio r 
Ja , ,& Fcrnandus Vaiquius m ti ac dv iuccc' I. pr<5grc<» 
Ju,lib.i.$. 1 8. nu.6S.qua-conclunc)p.nobaturpcrrc4 
jn l.coiu rcth. <5.cumhlijr. fl.dc vulg. luncia I. cjuamt 
quamA'Lin rcflamcnro.C.dc tcltam. milit.itcm pror 
batutr^ri«.inl.nccjucciiiin,infinc.!tdciclt.i!».inir 
Jjltyybi rpcxiakcftJ".iuoiclilKita;is,qu6ciiubftitutiq 
fiicb a militcpcr vcrbaohlicjua, fi non potcftconfcrr 
uari in vim obliqu^confcruaiur iii vim direct<r:crgo 
incontrariuradtiuscommHiic. Lius iingularc. ffide 
M Sc pcr tcx. in Lquxrcbatur. S. dc nulitan tcftam. 8i 
K.rceitapudomncsindubitataconclurio. 

1 1 Tcrtius& vitimmprincijwliscft.tquandoCom- 
pcndioufubftitutio f)ti militc jw vcrha commuf 
pi-ucc 111 hoccafu u«rmicprincipal«Do<clorum opi 



moncs: Quarum ptimacfl:, vtinfra puherrarcm va. 
lcat vt pupiliaris, j> >'. u-.i vcro vt iulcicomiliar u, <Tc n6 
vt dirccta militaris. quam opinioncm rrncnt Iaco.dt? 
Aicna,Cy.Saly.| ) au.ilc C1lt.coL4.in fi. ic Alcx.nu.10. 
ioi d.l. prcci bus. Pau^ic Caft. n u m. j . A lcx. n u. j 7 . Ia£ 
num.i8.Kipa,iium.t$7.6cSoci.iunjium.i9a.& 198. 
in d.l.Ccnturio. Saly. & Pau.dc Ca.t.in Lin tcftamctv 
to.Cdc mili t.tcflam. Alcx.in conii. 1 a.num. 1 1 .hh.t. 
& lcrnan. Vaiq. in t racl.dc fucc. pro^i cllu, Iih.a.$. 1 S, 
nu.ti j. vbi allcrit liancclic communemopinionciu, 
& iiioucntiir anicdicti t)o<fcorcs iuc rationc. 

Milcs in duhio prefumitur voluilu; vti iurccorau- 
ni,& non jiriuilcgio.l.quamquam,& Lin tcftamcnto, 
C.dc milit.tcfla.lcd iurccomrauniinipcc5tocompcnr 
diolaiuhftitutio vcrbiscommunibus faclapoft pu- 
hcTuccm iuruiiclcicommiili valct. 1. vcrbis ciuilibus, 
fl.dc vulg.& jiupil.luhftit.crgo hcc compcndiola liilv 
llituuo communibus verbis a militc facia poft pubct 
tatcmiurefidcicommiiri valcr. , 
Hiuc ratiom refpondctur ,q> fuhfl uutio compcn- 
cjiolavcrbiscoibusa pagano i.icu poft pubcttatcra 
iufcdiccctouon valcr.quiaetiam iupfc vcllcr, noppf 
fct,nonautcmquodiia vcrbumcommunc accipia- 
tui 111 ligmficaiioncohliquadc iurccommani.pro- 
baiur lioc,quiaquotics datur potcftas lubllitucndi 
dwccto ctiam in pagano, fubftitutio vcrhiscommu- 
nihus intcTjHctaiur, jHjtiusdircda, quarn hdcicom. 
millaiu, vt juobat tcx. in cfi patjet, in rationc fui, dc 
uftam.lib. 6. qua tlc rccum illud no l.c dc iurccoi, & 
poccft intcrprctaxi m vimdirccLc fuhftitutionis.iu 
poUUS intci prctan dcbct, qua in vim fideicomillarii;, 
cji aCrus fcuqjcr tribtii dcbcat dignioh. Lfi.rT. tlc fuu- 
<4<> inftructcl I.vc rclpolio hccc lii fubdlis, tn iudiciq 
mco, non cncruat fundamcntu: quia quamuis verbi^ 
vocdciurc, dirccla'& fidcicomiilaru: fubftitutiont 
Coucmat, tncojicndiofafubftitutioamilitcfatitTapct 
yc 1 ha cou , polt pubcrtatc dc iure c6i ablq; legis pra> 
Jiimptionc m vim fidcicomiflaria* fubftitutionis valc 
(Cp6t,ac ctia dc iurc Ipcciali potcit valcre in vim dire 
ttx milturis . vndc cii vtroq-, modo fubitineri poiur, 
in duhio concjjudendum vidctur potius hanc copcn^ 
duilamlubflitutioncpofl pubcrtatcm dciurccoraa, 
pi iuhltineri, quamdciurcfpcciali:&ratioci%quu 
qudiipolitiotclLuons potcftfubitincri dciurecoi, 
ahiqj eo vidcliccr.q» lcx fc intcrponat pr;fumcdo,tuc 
(nilcs pr;l umitur in duhio vti voluillc iurec6i,prouc 

Ecqhatur in d.LCentuno,& ihi Ripa.nu.14.Cu ergq 
rc copcndiou iubftitutio vcrhiscommunib.facia, 
poftpuhcrutcdciurccoiin vitn Iidcic6mill.nu- ahl- 
quc lcgis prc;fumptionc (iihftincri pofllt , coctudcdu. 
eft militc noc iutc coi vci voluillc. ht li dicatur q> licet 
(ccundu luiicprxfumptionc.q nulcs vti volucrit iu- 
rccoi, idcaturdiccndu, vc lii-ccopciidiofafubftiti*. 
Uo valc.vt vtohliqua,rn in cotrarium milita: aluprc- 
Jumptio ; qiiiaqn difpoiitio leltatoru , fcu inifitutio 
potcitvalcicituvduccto&obliquo, pptius intcrprc 
undacftcius voluutas q> voluci U valcrciuredirec^ov 
glollacilcoitcr approbaiaind.l. vchis ciuilib.&cil 
Jtodiccafusinclipatcr, dctc-ftam. uit?. vndc iflafc» 
cun k iapr.TfiimptiuioIlitprimumJ.(in .ftdcininrcgr. 
rcftitur.&maxim^,qtiiain teftaincntis plcniorficri 
dcbct intcrprcutio , Rclpondctur, <j luhftttutio lurc 

fc dlrctaq * 
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directo lnterprctari dcbct, quando vcrbij &pcr(onis 
conucnit, prout cft in dx.ii paccr . vbi fubfticuho pcr 
vetbadirecraciuihaconccpta fuu: nam prima f iibfti 
ruciofaCtifuic pcrvcrbum , morucur: lecunda pcr 
verbum, inftiruo: a | ii.T\'crbadjrcciadicuntur. quod 
vcrbum, inlticuo.fic dirccrum.cft clariflimum: cjuod 
vcrbum , moriacur, fit (imiliter directum, probacur 
cxiUotcxtu.du didt,prcfarz fihzmorcretunex qui- 
bas vcrbis elicitur, quod filia fucccditfilio: ergo nc- 
cdlarioinrcrprcrari dcbct directa.cum per dircdam 
pupillarcm filio,& non tcftatori fuccedarur: fcd in ca 
lu nolbro vcrbum comraunc non porcft dici conueni 
rc propriedirecfie (iibftiruhoni , hcct direclx non re- 
pugnct: quiafiroraraunecft.ergoambiguum cft.L 

Jiuorics in ftipulationibus,cum glolla.rI.de vcrb.obli. 
edambiguum nondicitur magis reCtcconucniredi 
rcthr fublhturioni , quam obhqux, liccr ncutn con- 
rradn.at.l.in ambiguo. rKdc reb.dubnam quod com- 
mune cft pluribus, non dicirur propriura altcuius.gL 
inLid,quodno(rrum.fr.dereg.iur.& i.lcrui ■■■'■.. t.< - 
nc.V Labco, vbi Bart. ft.de leg.j. ergo cura magis pro- 
prie non conucntar dircchc, cum ctiam propncobb- 
quz conucniat.fcquitur quod non diticur vcrbiico» 
ucnireita&tabtcr quodhac decaula dirccta inrcr- 
pretari debcar.vtin (ubfhnicjoncdequaind.c.fi pa- 
ter. &fichxcprxfumptio non totlicillam perqtiain 
teftatorem vh ture communi voluiflc prxfumitur. 
Prxrcrca in d. c fi parer , dire&a intcrprerarur , quia 
illadirelhideiurecommuni fubfhnetun & iicquan- 
do diatur.qaod ! ii bth : u t n> , qux dirccbc&obhqux 
conucnit, direcb) interpretari debet , proccdtt quan- 
dodirccht fecundum hanc intcrprctationcm dciu- 
rccommuni fubftinctur: lcdiidciurc fpcdaii lccus 
cft, qtuain dubio milcs vh iurc comunt prxfumitur. 
Lin teitamcnto.laf.&Lquamquam. Cdetefta.milit. 

Supradi&c coniiderarioncs quamuis (int fubciics» 
tamcn ijs remntis ego iic iupradictu fundamcnto rc- 
fpondcrcm . Uiacoadulio, qtiod lure coramuni mi- 
lcs vti volucrit, proccditquandonon poteftalligna- 
riquid magiscxpcdiat, velatnihtc magisdciidcrari 
potucric,&ex vcrbis non colligitur quoiorc vtivo- 
uicric.&djfpolicio tcftatoru poteft fubftincri dc iure 
communi abfque co vidclicct quodlcx tcinterpo- 
nat prxfumcndo : nam tunc bcne vcrum cft quod iu- 
rc communi vti prxlumicur. fcd lccus cit quando 
achisab(qucprx(umpcionc lcgispotcft valcrcexio- 
lopriuilcgio, vel mchus cft nuliti adhoc vccius di- 
fpoficio plcnum cftcifhim habear.quod valeat iure 
nuhtah quam iurc communi, & tunc prxinmicur 
iurc militati vti voluiflc, vt prirna propodho proba- 
tur in L li duobus. tt. de tcftamcn. milita. & lccunda 
probatur in Ltcrtia. fLdc mtht.ccftamen.&in cLLCcn 
turio. vbiquiaanrc pubcrtatcm mclius crat vtiure 
pupillans valcret, quiafubftitutus admirtcbaturetii 
adoona pupilli & pupillus cum hxrcde dccedebat, 
idco vaict dc iure communi . fed pofl pubcrratcm 
cum mt-lius crat, vtponus iure direclo quam fidci- 
commifli valcrer proptcr Trcbcllianicam , fru&us in 
hxrcdiratcinucncos, &alia, dequtbus mfradicam, 
idco valet iute dircctu de iure Ipedali . Sed incafu 
nourodifpofitiotcftatoris iuredire&o poteft valere 
ablquc legis prziuaumonccxiolo ptiuiicgio auhta» 



ri, &mcliusclt milirivtcius difpofitio iurc direcro 
poft pubcrcatcm valcat proptcr TrcbcUianicam , & 
aliadequibtts indirTercntijs mfcrius dicam, &riut 
dif policio critdtgnior & nobilion crgo ifto iutc mili 
tari vti vohiideprcfumcndum eft. 

Sccundadlopioio, quodtalis compendiofa fub- 
fticutio vcrbis communibus fachi poft puberratcm 
uircdirechcmiliraris rcgularircr non lccus , quam (t 
ficrct vcrbis dircchs valcat,nili matereflct in medio i 
quia tunccura fiar verbiscommttnibus.valct vt fidei- 
coramilIaria.quam optnionan tencnt Bart.num. 1 1. 
Soci.num. ii.iiociun.num. 1 97.&Galiaula,mi.i4<). 
in d.l.Ccntuno.Bar.in l.in tcftaracnro, in fi.Cde mt- 
hc teftam. Corn. in d.Lprccibus , num.it>, Imolain 
cLcRainutius , num. 1 77. & ibi Couar. <j.<>. num. 1 h 
Polit.in matcriacompcndiolx fabftitationis,in quac 
ta principali concltidonc primi eifccrus , & Zalius in 
codem tracratu compcndiofie, numcro to. & hxc 
cft magis commurus opinio , vt Soc (cn. Soc. iun. & 
Corn. in antedichs locis attcflantur ,qui mouentur 
legc&rationc. 
1 3 Legc mouentur per tex. ind.Lptecibus. f vbi fe- 
cundum vnum tntcucctum probatur,qu6ti compcn- 
diola (ubftirurio verbis coramunibus facbaimilite 
iauorc matris poft pubertatem iore fideicommiffi va 
lear,crgo li fatior matris ibi non addld , iuredire&o 
illalublhtutio valcrct. Huictcxtuirdpondctur, ne- 
gando verbiscommunibus illam fubfti tutioncm ibi 
iac^am hullc, &hoc vcrum cflcprobatur ex duabus 
rationtbus: &primacft,quia intdlccrus,qui diuinah 
tms cft.adraitti non dcbct, Decin Lquoties idem fcr 
mo.iLdc rcg.inr.nocacur in Lica ftipulatus, la grande . 
fl.de vcrb obhg. fcd hicintcilccras.quodteftatorvcr- 
biscommunibusxfus foehtdiuinatiuusdb cum nul 
libidehiscommunibus vcrbis fiat mentio:ergoad- 
mitt 1 non dcbct : nec in d.l.pondcr cm r vcrbu m , 1 11 b- 
fticuitxum iliud non lic tdtatoris vcrbum, (ed Impe 
ratoris fpericm vd racrum rcferentis . Secunda ratio 
eft, quia intdlcccus qui vcrbis lcgts non conucnic, re- 
iput dcbet , arg.Lirem vcniunc. $aptanda . fl'.dc pctir. 
lixrcd.fcd hic intdlcctus,qu6d milcs vcrbtscommu- 
nibus vfusfucrit, vcrbishuiuslcgisnon conucnir,vt 
nunc oftcnda m: ergo rdpu i, & non approbari dcbcr. 
Minor probatur.quu hxc vcrha.hxres efto, vd hxre 
dem facio.dicuntur verba dirc&a, Do«5t.in (LLCentu 
rio,racic cex.in rLl.verbisciuilibus. fcd hic tcxrus prx- 
fupponit, quod hisvcrbislubftituhoconceptafit.cu 
dicat tcftatorcm lcripf illc fccundum hzredem,& eos 
filio hxrcdcs etle.quos pacer conlhtuit, vt ibi expref- 
scdtdtur: crgOvcrbadictxlcgis potius innuunt di- 
techs vcrbis faCtam fubftitucioncm , quam commu- 
nibus. Similucr ncgaturpoft pubcrcatcmillam fub- 
fticutioncmibi fauorc macris fauore fidcicommifli 
vatere, quia /auor matris conlidcratur in hxrcditate 
fili|.l.hn. Cdeinftit. &(tib(ht.& non inhzrcditate 
viri, cum vltimoloco&ahjs non exiftentibus voce- 
tur vxor ad viri hxrcditatcm, vtpertot.hr. Cvnde | 
vir&vxor. Icd in dirocba inihtari,dcquaibt loqui- 
mur, nonagimusdc fibj fucceflionc, fed dcfuccef- 
fioncvin, crgomacris fauor in confiderahone efle 
non dcbcc. \ idco iftc intcllcvlus.quod fauorc mattit 
ibi luUUtutu) obbquctur, rcprobatur ibi a Pauto 
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ric Caftro, Sahrceto, lafo. Decio&alijscommunitcn 
Rationcmouentur: quiaquanda fubltitutio po- 
teft valcrciurcdirecto, &:iurcobliquo, tuncfcmper 
jntcrpretari dcbct, q» iurc direcio valeat, d.c.li patcr* 
(cd h.iccompcdiofa lubfticurto vcrbis communibus 
facfa a milire poft pubcrtatcm iure direcro in vim di- 
rcirxmtlttaris & iurcobliquo in vim fidciconullaric; 
fuhlincri potcft: crgo dcbctintcrprctari,q> iurcdirc 
fto valcat-fwic fundamcnto fupra refponfum tuir. 
• Tcrriat\' vltima cftorinio,quod Itxcconipcndio- 
(X fiibftiuttio vcrbis coibus a mihie fatta poll pubcr- 
tattm valratindiftindc, vrdircctamilitaris.fiucmai 
icr lit in mcdio, litic non: & h.tnc opimoncm vidotur 
lencrcChnftopliorus dc Caltcl. Fulg. S: Corafin tLL 
precibus.qnatn leqwtur Fcrnan. Valq.in trad.de fuo 
CcllprogrclUl,lih.i.«.i8.nu.64-qui moucrur perd.L 
precibus.iliaminducendofccundum in:clle£ru Chri 
ftophori dc Caftcl.quem fcquuntur Cur.iun. nu.4 1. 
Cum. ti£ nu. 1 9. in d.l.Cenruno, vbi Lanfrancus, & 
Ripa,num <5<J.Huic tcxrui rcfpondctur, qubd iubfti- 
tutionon vcrbiscomunibusa militefaclafuit.fcdpO 
riusducciis,vtliipradcmonlb:aui:idco fundamentu ? : 
fieri non potcft in dicraUgc.ltcmdidus inccllc&us 
Chnftophori in diC>alrgercprob.itiir a faulodeCa 
ftro, Dcrio& alijs Doctonbus,$: ab Alcxandro 6t 
alijsind.l.Certturio. 

Ex prxdicrisvidc»,quoniodo fupradiclxopinio- 
ncs difputandoddcndi pofliinMgo vcrb non rcccdo 
a Bartoli opinione: nam qnando marcr oft m mcdio* 
q mrc fidcicommifli valeat , tencnt in ctl. Ccn turio , 
bai.iui.ii. BaLcoLj. vcrCtcrtiboppono. Ang.t1u.4JSs 
Sod.ten.nu.a<».idein lenenrgL Pau.de Cift.num.tfi 
Alcx nu. t o.ie Sebaft.5ap.n ^44 .in dlpreci bus. Atcii 
in Lin tcftamem©, mut 6. Cdc tcftam.milu.& cit c6- 
munisojnnio,q<i? probaturind.Lprecibus. ccliccc 
jbi verbisdireciis tbbftiratio facia faerir: tamen mui 
tomaguobliquaridebw proptcr veiba communi» 
queetiamoblujaeffubftmitioni conucniunr.qua ndo 
vcromatcr non eftw mcdio, qui«l cunciurcduccT» 
militarisvalear,prol»rurargtitnciito quo vfus fiu ia 
rcfponlione primi rmidamenti prime opinionis. 

Vifum riiit lnpra.qtiod lubltmit ui a militcahqua* 
dofucceditcxdirecta miliran, aliquandoex fidcico- 
miliaria fubftirunontsad prxfcns vsdcndum cft, qua£ 
nam lln t com mod j q uod I iibftt t u t u s tn agi s 1 iiccedafc 
ex direc*a,qiiani cx fidcicommillat ia.& cx mcntc Do 
clorum pluraliiiucommoda» 

Primii cft, qubd dedircda militari filius fiuecius» 
hxrcsnonpotcftdetrahcrclcgitimam,dchdcict*)mif 
iariavcrc»potclU.cum fihx.fcohrrcdi.ri.cod.Pro rc- 
folutionc huios pnmi commodi , tria funt vidcnda, 
& primo , vtrum miles polTtt priuarenlios vcl paren» 
tes icgi t i ma pcr d 1 rccram m tl 1 tarcm } Sccu nd6,an pcr 
jidcicommillariaim Tcrn6,an in dubio prxfumatur 
qu6dmiIcsvolucritiIlosinlcgitimagrauarc? ! 
In pnmo quxlito duo funt conddcrandi cafus: 
I ff-Quorum ptiimts cft reipicicndo tempus Digeftot I 
& Codicis: & in hoccafu contludcndum cft militcm 
illistcmporibus potuiilcfilium fcu parcntcspriuarc 
Irgttima. & ratio eft , quia illo uire reftamcnra miiitu* 
n6 fubijcicbant qturelx inofhnoli tcftamcnti. I.fi. C 
dc inom.tcfto.Je quaicm vellet hoc iui c, milc* fubftu 



tutionem facerc potcrat.l. cu filius.fTdc teftam.milnV 
Sccanduscaluseft.iiinfpicinms tempushodicrnu, 
& ficiusnouiffimum Aiuhcnticoruuuocin hoccafii 
dux funt Dovtorum opi nioncs:& prima eft,milttctn 
nonpollcpcrdirecta milirarcm filiumlegitimapri^ 
uate.quam opinioncm tcnent Raph. Cum. Alcx. Ia£ 
6i Ripin cLLCcnturio.Pau.de Calt.nu.t j. tn fLCuc 
nu.7 i ACaqno. nu.i6c5.cumfcq.ind.Lprccibus.vbi 
dicunt hancdlcxquiorem , benigniorem , ckmagii 
communcm opinioncm , & idco ab cain uuiicando 
& confulcndo rcccdcndum non cllc. & honccahdcm 
opinioncm confulcndo tcncr Dcc. C7 8.in finc. 

C~>ut Docrorcs hac moucncur rationc.Milcsnopo- 
ttft hodic hiiimi linccaula cxhxrcdarc vcl pixtertrc, 
ncccuam parcntcs.$^«hocqtiideiudcparentiun.CJ& 
tcrf.&inijs inquibus hlij rubcnt tcftaudi faculcH 
tcm. Auth. vt cum dc appdlat.cognolcit, ergo non po 
tcritctrampriuarclihos legitnnapcrditcctani ituii- 
utcm.Comprobatitr hxc ratuipcr Rtpam: oamfi 
non poluiiittilij Scparcntcsa milucpriuari lcgitim» 
nondumdt4>itacV.'acqiiili:a.d.$.cthiocquidcmdep« 
rcntum.muho minuspiiuari potcruntiam deutacc 
acquilita,& licpcrdirccbun miluarcm, quxlocum 
habc: poft acquiiiaoncra, arg.Lpatrc furiofaftdc 
hts, qui [untiui,vcl alicni iur. 

Huic rationi in qua conlillic vis huius quxftiOnis, 
refpondctiB- ncgando coiifcqocniiam : nam non tc- 
nct hiccortfcquctuia , Milcs non potcft priuarefiliti 
& parentcslcginma cxharredando, vci prxtcrcundo». 
ci^o.nccinftuucndoiSc liibftatttcndo.o£ hocvcriLcfle 
extribusprobatur:<Scprimb,qtuacxhcrcdatiocftfiia, 
gis odioiacc prxiudiciahs, qui fu cxprcfli fubftitu- 
rio, crgb oon tcnct dc vna ad al tcra illari o, arg. LPapi 
nianuscxuli.fLdc miiior.&Lfi.tf.decalum. Sccundo,- 
quiaarguuurdc maiori prolnbitionc ad minus, qtt 
ar^umcntii nonproccdit, gLtnccumincunCtis.in 
prin.de clcctcc in Lqui indignus^ic Scnator.ck maxi* 
mc liicorrecionjs qua: funtrcftringcnda, cc ncn cx- 
iendendad.prxcipimus. C.dcappclLTcrti6,quta pn 
uilcgium diroftc muitariilci;iturinlcrtum in corpa 
rc uiris , crgo pct gcncralcin difpofiuoncm tbcii Ji.flc 
hocquidcindc parcntum. non dcbcmus dicerc illi 
dcrogatumfuiirepcrdociTina gloHa: inauth.quaia- 
prouinda, vbt Bir. C vbidccrimincagioportet .6c 
pcx hanc rdpontioncm & alia fiindameiua connrariu 
tcncnt Vu 1 d. 1. Ccnturio , & Dcc.in d.Lprccibus. 

Vcrum eqo non rcccdo a pruna opinionc,qu« 
xquior vidctur , quam vltra lupradidam rationem , 
egohacaliarationccomprobo.Pcrdircclam milita- 
rcm fuoccdiiur tcftaion, 8i ideo ha-res pcr milita- 
rcm ita grauatur , licut pcr fidcicom mi flanam. L mi- 
ktesctiam fEdemilit.teltamen. immo pcrmihtarem 
ma^isgrauatur, quia dctinit cilc h;crcs.l. milcsita. 
f£de milit. reftamcn. modo lic: Milcs non poteft fi- 
hos& jxircntespriuare legitima et*s exlixrcdondo» 
lcu prxtcreundo, & licdc inrc Authcnticorum liitjs 
ecparcntibu^militum dcbctur lcgitima dciure na- 
turxdcbita. dicio hoc qmdcm <lcparenrum.fed 
alcguima rcijcirur omnc onus.Lomnimodo, 8cL 
quoniam in prioribus. C. dc inotbciolo tcllamcnr 
to. crgo pcr nircciam militarcm non potcft priuari 
idiu».ictfituna, cum hocouusa lcgitima rctjoarur^ 
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De Subftitutioni 

. - Ncc obftat refponfio ttadira per Dodores fupcrio 
ti racioni , quu immo tcnct llla confcqucncia in cafu 
noitro, licccargumcntum iitderaaionadminus,& 
fimus in corrccton js, tum quia a Icgitima iurc naturc; 
debita omnc onm rcijcitur.cLLquoniam in pnori- 
bu.s.t u m ctiam qma in corrcdorijs iidta eli cxtcnfia, 
quando pcr eam rcucrtitur ad ius communc , proux 
eftin cafu nuftro, fccundum glof. inc.iututum.in 
verfic.numeranduro, dc prxbcn. in 6. Felyn.tn c.cura 
acceffitlcnt.coL r.deconiiit. & Iaf. inauth.quasadio- 
ncsdn 4.faiien.Cdc facrolan.ccclci. &quando cuitar 
tur nclcxcorrigensreddaturinutilis, nam tunccxtcV 
fio pcrmittitur,gloi.in clem.j.in vcrbo.lcpclirc, dc fe» 

Eulr.qium refcrt&iequiturFclyn.inctramlato, co- 
un. 5.111 fine.dcconftitut. fcd tncafunoftro,niii hxc 
extcniio ficrct, dilpoiuio didi $.& hocquidcm dc pa* 
rcntum, rcddcrctur cluloria, qaia milcspofict in lii- 
tncrcpatrcm,vclfiliumad vnamdicm, &poftfublli-> 
rucre extraneum . Nec obllac fi dicatur.quod tunc no 
valebic fubflitutio tanquam fadain fraudcm let>iri« 
mxparcntis, vclfiliorum, arg.Lquific. ft.ic luluttu. 
quia rcipondctur , qtibd cx hoc fcquirur militem non 

fx>llc lubAitucndo prxiudicarc fili js & parcntibus in 
cgitima : quia fi pnflct.no diccrctur in fraudcm fub-t 
ftittiillL-.Utiiuriaru^-i.tTdeiniur.&cuouit, dcappcl. 
c Ciicalccundumdubiunvf" fi tenemusopinioncm 
fupradidam in dtn-cta mihtari, no cti dubium qubd 
roilcs pcr tidcicommilnim non poteft priuarcnlios 
vclparcntcs icgitima: fi volumus tenerc opinioncnx 
contxariam in ditcda militari, tunc in hac quafbonc 
iimilitcr duc funt Dodorum opinionec & prima c(i, 
qubdmilcspoiIicfilios& parcntcslegitima priuare. 
quam opinioncm tcuciu Bar. & Dccin d.Lprccibus , 
& Rjpa in cLLCcncuriu.& hanc ellc c6cm opinionetn 
«ttcfiantur, &ointilislcuibus hacrarioncmouetur. 

Plus grauatur fiiius pcrdircdara milttarc, quam- 
pcrfidcicommifiariam»quiaper dircdam ipib iure 
fibi aufcrtur icgitima, itcm pcr dircdam fibi iura di- 
reda aufcruntur, pet fiaekomniillum autcm fola vti 
lia. l.j. $. j. ff.ad TicbcL fi crgo licet tn dircda miluari 
quod cit pl us, licrbit v tiq; in hdcicoranuftaru , quod 
eft miniu.Lnondcbct.fndc rcg.iur. 

i iuic ratioui tcncntescontrariu rdpondent.quorl 
Lcetpcrdircdam milirarem autctri poifu lcginma, 
tamcnfidacommillanain hoc priuilcguta non rcpc 
ritur in mibtc : ergo ( cum pnuilcgiacuam in cadcm • 
pcrfonanon iint mulcipbcanda,giof.in Lbcnca Zcno 
nc . C.dc quadricn.prxicTipt. ) lcquitur qubd ii miies 
potcft hlioslcgitima pcrdirccr.un nulitarcm priua- 
re,nonpotcftidpctfidcicominillariam faccrc. . 

Eciidtxcris, iccundum Kipam, qubdin hacqux- 
flionc uofit exccnlio dc dircda mihcari ad fidcicom- 
millariam.fcdcxgcnerali pnuilegio militibuscon- 
Ceilb tcfiandi , tcilicct quomudo vdint , & quomodo 
poiTmt.Lj.iT.de tcftam.milit. didtur ficri potius inter- 
prctario, vt tradit Bar.in Lomncs populi, in j .lcu r>.q. 
jn pnu.tJ.de iulu&iui-c.Rclpoiideoquod tmmodici- 
tur ficri cxtcnfio& non intcrprctatio, quiapritulc- 
gium mihtibuj conccllum tefundi quomodo vchnr , 
&quomodopofIint, dt circa iuris folcmnitates, & 
ita ioquitur tex. ind.Lj. fidusvcrbadiligcnterconfi» 
«krcn tur: & uleo cum udctcoramularia non reperia* 1 
9M8 
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:nirinhocpriuilcgiata,non porcft quod conccJlum 
cft directc mihtari cx vi pnuilcgij cxtendi ad ndcaco. 
roillai iam.& ctim hac opinionc cgn concurro, quam 
(cncnt glofAng.Alcx.Bal. & Pau.dc Caii. & laf.in cLL 
prccib us . Alcx.& Sod. in dd.Ccnturio , & lianc com- 
-muncm ctldapinioncm Alcxandcrattdiatur. 
16 Intcrtiodubio, f Andaio&nonconcello,qu(>d 
nulcs tilium icu patrcm lcgitimapriuarc pofiit: in du 
bio iplos grauarc lcu priuarc prxiumatur?omiliadiT 
iputarioncconciudas , in dubio mihtcs non prxfumi 
voiuillcfiliumvclpatrcmgrauaic fcupriuare lcgiti- 
roavoluiuc, proutiuncopinionctcncnt Imola.Arer. 
Alcx.Rrpa, &alijin d.l.Ccntuno, Ang.Pau.dc Caft, 
Alcx.& iaf.in d.L prcabus. qui hac ranonc mouctur . 

Milcsindubioprxiumiturqubds^oiucnc vti iure 
communi.l.in tcfiaincnio,&Lquanqua.C.dc tefiam* 
mibr. icddciurccomunidcvniucriali fiddcommif- 
fodctrahituricgittma. Lculurrcdi.f cum filix. tT.cocn 
& tcfutor indubio vidctur cogiullc, & vdlc illud» 
quod lex diiponit, vt Baldus dicit in d.l.precibus, argi 
hii duo. ff.de acc|uir.hxrcd. & tradit Bar.in Lhxredei 
mci.$.cum iu.ff.td Tum- L& m Lvt ititiiiurandi.iu i, 
Ci libcri.ff^Icoper.hbcrt.crgo ifta lcgkimadc ifto vni 
ueriali fidcicominiilbde teftatoris prxfumpta volun 
tatcelicicur. Confirmaturhxc ratio , quia li miles fit 
lium vd pacrcm pcr iilam fubftimcionero in icgitirna 
grauarc poceil,& non grauat: ergo non grauando vcl 
prohibencio cenletur pcrmittctc. Lnccnon. fquod, 
cis.tf.cxquibuscau.maior. procuius^nfirmationis 
comprobationcfaatdidum Bcncdidi Caprx in c6i 
lil. 1 8.& lic vifo.vbiconfuluit, quod proliibitui cx foc 
xnaftatuti pctere legitimam contra voluntatem ptv> 
11 iv, ii tameniitinitJtucut&grauatus rciticucrebxrd 
ditatein.potcrit dctiabcrelcgjttmam& TtcbcllianH 
cam . itcm fadt didum Dcd; in coniil. x 1 7. vbi vulc 
quod icgttimatus baciegc, quod non podlt parri luc- 
ccdere, nifi in quopater iple voluciit, fi uracn fucric 
inititutus, & grauatus pcr fiddcommifTum • potcric 
dcduccic icgiriraam & Ticbcllianicain: & licct i. .■ 1 : 1 
jna cotra tdtatoi is voluntaccm dctrahi dicatur, Alcx» 
inconL 1 1 5>.voLj.camcn illudproccdic in pagano,vd< 
in co.quinonpotcft icgitinum prohibctc: atfccui 
di inmilitc, vclinalio» qutlcgitimam prohibcrcpo- 
tcft, quiatunccum non piohibcatccnlcturpctmitte. 
re,quod dctrahatur, cura tn dubio prxfurnatur tdta- 
Lotcm veliciliud, quodiusdifpooit, BaLind.Lpieci-- 
btis.& cum hacopinionc cfttianfcundum, licctcon, 
trarmm tcneant Soci. 111 dida LCenturio , & Dcc. 
indidaLprcabus. 

17 Sccundumcommodumcft, f quiaiuspatronatut-. 
ecclelix tmnfit in diredum iubllitutum& non in ti- 

1 dcicommiilanum. Bai.NicoLdc Ncap.Paadc Caftro; 
& Alex.in Lquia perindc . ff.ad Trcbcl. Imola & Alcx., 
in l.i 1 patroiu. tf.ad TrebcL Bald.m Lcum virum.Cdc- 
fidcicommili.iaiiiii Lpro iia-rcdc. jj.Pnpimajius, col.fi. 
pofi mcdium . ir.de acquir.harcd. A U x.iui m. 1 6. laf u 
bcc.num.i i.Curuium 7 t.CagiioLnum.x j t^ali/: 
in dd.prccibus, Aicx.Soci J\ipa,& Gahaula in ciiCeV 
utrio, Roch.dcCur.tn trad.dciuicjpartonat. in y.q. 
Abb.in c.j. num.a.extradciuicpatru<iat, Guil.de Be- 
ncdid. in d.c.Rjinutius , in vct bw , fi altlquc libcris , 
ji i.num. 1 4.Guicio l'apc dccii. f o 7 .C un . 10 con f. t u 
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proexoncrauoneprxdi&orum.in primo dubio.& 
Cur.fen.in con(7<>.col.7.circa mcdium , vcrfic.pote- 
run t quoquc.& hxc cft communis & recepra Scribcn 
tium fciucntia, fccundum Abbatcm in dictocap.j. 
qux probarur hac ratione . 

Iura fcpulchrorum liccttranfeantin hxredcmcx- 
traneum.l.filcpulchruin.C.dercligiof.&Lfamiliaria. 
cum Lleq.fT.dc rclig.&fumptib.func. tamcn non trai- 
eunt m ndcicoinmillarium. d.Lquia pcrindc . & hoc 
cx co , qtiia liinr rcligiola , & non contincnt commo- 
dum pecuniarium.led ius patronatus ecclcfic dicitur 
fpititualc.vcl fpintuali mncxum.cquanto, dciudic 
&non continct commodum pccuniarium: crgoli- 
cct tranfcat in hxrcdcm cxtrancum. ccum lccun- 
dum, & c.cx litci is, dc iu rc patronacumcn non tran- 
fitin fidcicommiilarium. \ 

Et hcct Ludotucus Romanus in d-l.fi patroni.con- 
traruim tcncat: ramenafupcriori opimone noncft 
rccedendum . Ncc obftat pnma lua ratio, dum dice» 
bar,quod ca, qux tranfcunt in hxredcm cxtraneum, 
tranicunt in fidcicommillarium , glof. in dJ.iipatro- 
ni.&idcoiuspatronatusc ^itranfcat ad cxtrancos 
hxredcs,clcm.fi plurcs,dc i urc par. dicirur ctiam tran 
fircadfideicommillarium.quiadupltcitcrrdponde-. 
tur.& primo.quod argumcntum glollx tcnct negau- 
ue&non afhrmariuc. Sccund6,argumcntum proco 
dir,qtiando aliquid tranfitad hcrcdcscxtrancos.tan- 
quam hxrcdes,& proporrionibus hxrcditarijs:(ecus, 
quando traufit ad rtxrcdcs cxtraneos, quia fuut hxre» 
des, non tamcn tanquam hxrcdes & pro portionibii9 
hxrcditarijs,proatiniure patronatus,quod rranlie 
ad hxrcdes extraneos xqualiter, non pro portiorubu» 
hxrcdirari js , ideo qudibct hxredum xqualitcrprx- 
fcntat , aut ius habet prxfcntandi, &ttavult Alex.in 
d.l.qu u perindc Prxterca qu6d ius patronatus tran- 
feat ad hxredcs exrraneos, intclligcndum cft dcfiacn> 
ribushxredtbusunguinis,feuconian<3is,quiaiuspa 
rronatusrranfitad poltcros iure fanguinis.c.filijsac 
nepotibus . cconlidcrandum , & cfi plurcs hxrcdes y 
i<5.q.7.c 1. dciurcpar.clcm.i.cod.tit. &ita dcclarac 
Gcmin.in confi 1 i. col.j. poft mediu m . & quod dicic 
Geminianus, pofterospcr priusadmitttad iuspatro- 
natus: intclliguiir, dummodolinc hxredes patroni: 
quialicctaiiquidcompctatfilijs,tntclligitur,dummo 
do fiii j fint hxrcdcs in his qtix funt tranfi toria ad ha> 
redes extraneos , Bart.& Alcx.in l.li tibi. f.li patrus.fE 
de pacL& in l.Gallus.f j.fLdc hber.& pofthum. BaLtn 
conf.t i z.&inconf.t i7.vol.j. Alcx-inconf.i 19. vo- 
lum.t.&Dccinconf. 149.10I.J.& filius admittitur 
ad ius patronatus , fi fit hxres inftirutus, ctiam in ro 
ccrta,aut minima.Bar.in conf. 5 1.& in conf.60.Alcx. 
in conf 1 18 .& tn conf 8.vol. : . Curt.lcn.in conf pen. 
coLt. circafin.&Fcdcricus dc Senisinconf. ut.& 
quando fihj funt hxredcs , admittuntur xquahtcr ad 
ius patronarus etiam li inxqualitcr fucrunt inftituti , 
& no pro portionibus hxrcditarijs,Bar.in Lvt iurifiu- 
randi.J.li libcri. (f.dc operisiibcr.&inconf.< f.lmola 
incap potuit, cma locatt. Corn. in conf. 1 1 9. voLi. 
Alcx.in conf 8.vol. j .&Corn.in conCitJ t .vol.j.& Ay- 
mon Crau.in rub.ff.dcleg.j.num.87. 

Similitcr non obftat (ccunda rario Romani, du di- 
ccb.it> qudd ios patronauu cccidtx tituio inter viuos 



rranfitcum vnittciiirate, vttradirloannes Andreas, 
&fcquuntur DoCcorcs inccttm fccundum,de iur» 
pat.ergo fortius tranlire dcbet titulo vltimx volunta- 
tis, cumlitfauorabilior&magis latc intcrpretetur. 
Lin tc(lamentis.ff. dc reg.iur.qttta negarurconfequen 
ria : nam iura fcpulchrorum uuer viuos rranfeunrcA 
vniuerfitatc.Linmodicis. fLdccontrah.cmptio.&ta- 
rncnnon tranlcunt in fidcicoramiliarium.cLl.quia 
perindc. &fic ratio Romani non obftat. 
1 8 Tcrrium commodum cft, t quod bona fcudaiia in 
fubftiturum miiitarcm tranlcunt, & non in liibftitu- 
cum fidcicommiflarium, Dyn.Bar.& Alcxin cLLii pa- 
troni, Bald.inl.cumvirum,nuiri.i i.C.defideicom» 
Pau.dc CalL in d.Lprccibus , num. 1 >>. vcriic & idcra 
diccnduin.Guil.de Bcncd.in d.c.Raynutiuf,in vcrbo» 
fi abfque libcris,num. 16.& laiin prxludtjs fuper vfi- 
bus fcudorum , num.46. & ratio cft, quia pro rcguia 
intcrdicitur vallallodiiponcrcdcfcudo in tcftamcn- 
to, vt cft texclarus in c. j.in pri n. dc fuccellfcud. & ibt 
Dotcorcs notant , & maxiinc BaL Aluar.& Prxpof. & 
intantum teftamcntariadilpolitioin feudisprohibe 
tur,vt ncc pro anima, & iic ad pias caulas ficri potfit » 
vt cft tex. in c.j. f.donarc , qiul.fcuci.olim alicn.por. Bt 
incj.de prolub.alicnat.fcud. pcrFcdcricum .& vrro- 
biqucDocrorestradunt.cuius rcgulx triplcx eft ra- 
tio.& prima, quia fcudum ad dclcendcntcs primi in- 1 
ncftiu vcnitcxbcncficio&gratia conccdcntisdevno 
in almradctccndentem traniiturum , iuxta tenorem 
inucftiturx,&iiictran(itus lcu fucccilio non poteft* 
pcraliquain dilpolicionc vaflalliimpedin, qtuaalia* 
«ftct aufcrreius altcn quxfitum ex pacio &indttlgcn 
tia,(cu gratia conccdentis, quod non eft tolcranduu» 
pcr iura vulgaria , & hatic rationcm fcntit tcx.tn d c. j. 
dc fuccciLfcud. Sccttnda ratio cft,quia fcudataritu u> 
lumdum viuithabcttusfuum in feudo, & fcudum 
dicitur ius quoddam perlonxcohxrcs, iimilc vfiifru- 
ct.11 , Bal.inrLcj.$.hocquoque, dc fucccll.feud. &in 
conl. ; S.Dominus de Scarampis,voI.j. & Soci.in con- 
iiL 1 6 j. &ideoficut morte vfufrucruarij finiruriu$ 
vfusfrucLus, ita mortcfcudatarij finitur ius cius circa 
fcudum , BalcLvbi (upra: mcrito lcquitur, quod ficuc 
frucf uarius njiiil potcfi dc ilio iurc frucndi poft (cdi- 
Jponerc, iu nec fcitciatariusdcfcudo.&ira pcr ar- 

gum ennim concluchc Lauren.Calca in conf.7 : . prx- 
ippoiiro qtiod tcitamcntum,in j.coLTertia ratto eft, 
quiadifpodrioceliacoris potcftcllc prxiudtcialisdo. 
roino dirccro, propter qua ranoncm ftatuitur nc va(- 
falio liccat fcuduin in altum transfcrre linc confcnfu, 
Domtni.vtin c.j.dcprohibitafcudi alien. pcr Lothar. 
& in cj.in prin.dc prohib.fcudi alic.pcr Fcdc. & vtro- 
bique Dociorcs ttadunt. 
10 Hxc conciufio procedit, fquando fcudum tranfit 
in dcfccndcntcscxpado&gratiaicu prouidcntia, li- 
uc (int hxrcdcs,liuc non, quu ad cos non pcrtinct VD 
hxrcdcs, fcd vtadlibcros&dclccndcnrcs: &hoccft 
quando fctidum alicui coccditur pro fc& libcris liiis, 
prout conciudic Bar.in Lvt lunliui idi.fli libcri . rf.dc 
opcr.libcr.Alcx.in con(. 1 ^.vc^L /. &Dcc.incon('t 9 1. 
& fiiit diccum Andrcx dc licrn. in cj. $. hocquoquc t 
dc fuccclLfcucL&incj. in prin. an agnati.vcl fil.&in 
cj.dcalicnat. fcu. patcrni.& tradit lulius Ciarits in. 
iib.4. ic aicauat luiijin $.fcuduni.q.p. & latio cft,quia 
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tunc fcudum propriam naturam habct.&idco tcfta- 
tor non potdt aliquo mndo dc co difpooerc , & ii di- 
fponat, riusdifpofitiodicituromnino inutilis, vt in 
d.c.j dc fuccdLrcud. & ideo talc fcudum non vcnit in 
rclticutione fidcicoimniili . 

0 Hxcconclnliodcclaratiir plunbus iviodis, t& pri 
modecUratur non proccdcrc in fcudo bxrcdnanq, 
quod cft.qiundo conccfTum fuicalicuiproic&hxrc 
«Ubusquibulcunquc, vclpcr fimilu vcrbagcnenilia, : 
oroncs&quolcunquc fucccllorcs cainprchcndcmu, 
.&luncquehbct tcllatorisdilpolixiaiu co valcbit ctu 
Jcgatum , & vcnict ruudunr in cclhrutione ndcicom- 
jnilli,& ip quofcunque hxredes ctta cxtrancos cranti- 
ie potcrit,fccundiimcom.munem Qpjniooem, vt vo- 
Juit AbKiHConf.j. nitann prxfcnti, in j.dubio, in 
i.vol. & traditur pcr Iaf.in v(1bi4s fcudorum , col. i <[. 
& 1 y.in vcrlic.ccrtio limitatur.pcr Alcxin cunfi 1 9 5. 
jn t».vol. & i n conf 7, yol.7. pcc Dcc in conf,7 8. & in 
conf. 1 8 5. & in conf. t j> «. & racio etiajo cihquucura 
jit rcudum hxreditariutn» ica fubiicitur potdi-iti va£ 
iall i , quod dc co pro Ubi(o volu ntii. di iponece potclt, 
vtdcaliare hxrcditaria, vtinquitLil.inl.a r col.h.vcr- 
lic& quamuis,BaLC.de iurccmphyr.& tradit Maru. 
Sociun. in conf.7 x. voLj. & iu concludic Card.PariC 
inconCt.voiunvj. . 

1 Dubitatur , | an hxc prima dcclaratio procedat, 
quando feudum alicui conccirum fuit proTc & hxre-i. 
dibus,non additis tamcn vcrbis illis ecncraUbus.qui- 
bufcunquc, & limilihus i Etomillamfpurarionccon- 
cludasduos conndcrandocafus: & primiiseihquan- 
do fcudum concclTum fuit aUcqi pro fe&hxrqdibus 
fimpliciicr.&inhoccafurcfolurio pedetab eo, quor 
modo verbum illud.&pro h.m-dib is ciputui : naro. 
fi iimplicitcr capcrctur pro hxrcdibus , lubito rcfpc- 
&uadiushircakarium,&non ad libcros, fcudutn 
diccrccur hxreditarium , & ita proccdit quod dicit 
And.dc llcrn.in tican agna>vcl filij.m prm.& cjd dicir. 
Alcx.inconf.t p.in (.vol.&inco:il. f j.iu ^.vulum. & 
quod cradit Francif Curc in tract.fcud. cartaoctaua, 
coLj. vcrficquarto fub hac piinu fpccic. ii vcto illud 
vcrbum.pro hcrcdibus, lit prolacum habico rcfpcctu 
adlibcros, iuxtaLcxfacto.J fin. ffadTrcbeb&tunc 
exponi tur.iddt hbcris,& fic cric pcr i udc,ac li ellcc ac- 
ceptum fcudum pro rc&liberis:&idcofcudum non 
dicirur tunc hxicditarium.fcd cxpacro&prouidcn-. 
tiaconccdcntis: &idco tunc difpoficio tcltatorisin 
co cafu hon vjlebic.vt fignantet dcclaracAnd.de Ifcr, 
incj.$.&filibcllus 4.C0L vcrficquidcrgoiidicrura 
Iit,dc alicnat.fcu.patcrni.qucm rcfcrt & fcquituc 
Dcc.in conf 1 8 y.& 10 conC } 9 j. fcd li non conitaret, 
quomodo fumatur illud vcrbum, & bxrcdibus,quia 
non probccur.in quo lcnfu conccdcns fcudum prottt 
lcric illud vcrbum,& ftc fumus in dubio:& cunc fi in- 
telligis hxredicarium limplicitcr & abfolucc, idcft 
qnod tranfear ad quofcunq; hercdcs etiam extrancos, 
&runccercumcItqn6dnon cil hxreditarium.quia 
ooii tranfitadcxtraneoshxredcs, proutcitcommu- 
nis opinio , vt dirit BaLin l.etiam , in fincprincipij.rK 
fol.mac.qucm rcfcrc Dccin conf 1 8 1.& in conf 1 9 f . 
Gozad.inconf y.SociunJnconCi n.lib.i. &incon 
fi !•- 1. ltb.j. & hanc taquam communem opinioncm 
criam fequuntur Caldia coaC 1 / . fub tituio dc vcrb» 



[ fignif.Grarus in con f 4. h h 1 . Panf in cdnfadib. j. Soa 
iun.inconfioj.lib.i.Gozad. in confitJ. Rubeusin 
conl". 164. Gracjncof.ij.tib.i.&Bcrousq. 1 i-./uit 
iucclligis hxrcditaiiiim> idcibquod in ipfo fcudo aoa 
.podit fuccedcconiii qui fint hxrcdcs:& tunc fcudum 
citlixrcdiucium, And.dclfcrn.incj.$;hocquoquc> 
dc lus qui fcud.ddrcpolf & eiccommunis conclulio, 
frcundum Ucc. 111 coni. 44 f. niira. i>. <k banc ctiarn 
communcm opintoncm dicuntCanqieg.intcrconC 
fcud.&Btun.inconCt t .num.j.&incoilf l^.num. li 
AfHictundcdfi ^cvvbidicic ita £uif!c iudicatumin 
/accoconfilio, & camL-m opinioacm. cbncnt And.de 
Jferuacj.in pria.&lia f.hoc quouuc, dc fucccOcuci 
i'ic.|. an agna.vd fiL Alcx.in coni. 1 o.voL j .'vbi allcrit 
biceirecommuncm. Dccinconf 78.&U1 conf 10S, 
& jnconf.44 f.vbi cciam inquit iianccllecommunc. 
laf in conl. y tJ.vol. ; . Panfin conCi.nuai.t7.vol j. ia 
conf 3 . col. 1. & inconC 1 6* coLz. eaiLvol.&Crau.ia 
OonCi 97.C0L1. vcrfic. hocramcn. vbictiamactcfta- ■ 
rur hanc elle rcecpram Doctorumfontontiam. : u 
Spcundus cafiis clh quado fcuditm oenccllum fuii 
alicui profc& hxrcdibus.adicctJj tamcn aliquibtu 
verbis, ex quibuscon|tct, quodvcrbum, hxredibus, 
/uit prolatum rdpcitu libcrorum : & uiocfeuduro 
abfque dubio nondickur hcredicarium: & verbuxn* 
hxrcdibus, ponctur pro !ik n ,,vt puwli ilicatui.prn 
fc & hxrcdious malcuris,BaLin LCaius.ff ibluto mac. 
Bal. Alcx.Pau.de GOt.Iaf & Cumandn LGalius.Jxru, 
if.de lib.&po(th.AIex,inconi.i or-wol^.&incof.i t, 9. 
voLtf.CcemcnCin iing.,t 4. DeciacdC i8;.a 5 9.1844 
i -J $• > ')9- 4 1 '•&44 f-Ant.dcBucinconf47.Btun. 
inconCir.IaCiacoaLT^oLt.&inconC 1 18. V0L4,. 
Rub.Alex. inconf.Sj. 1 10.& 164.Curt.iun. incon* 
fil. 1 09.Kum.in coiif.20 < Ai:'.. i. M ii 1 1. Vj '. 11 1:1.1 1. con 
(1L71. vol.j. &hxqeilcommunis &veriot opiniofc-> 
cundum Rolanduma-Vallcin conC^7.ruim. : t.cum 
f-q. voLj. vbi coptofiilimc tra&it hdc conclulioncin » 
& in i(to cafu non proccdit fupradicradeclaratio. 
IX., $ccundo non proccdit primacoiKlu(to,tquando 
fidricommillarius,& fic illc, cui hdcicommiiiunuc- 
Aicili.dcbecficdccomprehcnfisiniouetcitura, & con 
iequcntcr habilisad fuccedendumin feudo cx tcno-; 
rc inucltiriire.Bal.in l.cum virum.Cde fideicommif 
Pau.dc Caltro in d.J.fipatroni . Soci.inconC 1 ■ inter 
conlilu Bcuni, Iafinprxlud.fcud.invfib.feucLnu.46, 
Iac.Aluar.tn cj.f in gcnerali, coLfi.vcxiicquxrcsiicie 
fcudo fuer.controuerf. & FranriCCurcin prasllega- 
to rraift.feud.car.4 f . Vcrum hxcdeclararionon pro-; 
cedit in fcudo non nouo, quod cft ocpacio , gratu & 
pcouidcntiaconccdentis, pcouc traaic Marian. Soa, r 
iuo.indictoconf.7 1. 

13 Tcrti6&vicim6ab'jsomi(Tis,tdccJaraturn6pro- 1 
ccdcrcin fcudo nouo, prout concluditCardia.Par>C. 
inconfil.t.volum j. r .:tn 

14 . Quarrum comodum cit, t quia cmpliytcutica bo- 
narranicunt in fubititutum inilitarem, &noninfl-> 
deicommillarium.Vorum pro rclolu t ionc huius con 
cluiionis, an fcilicet bonacmphytcuticatranfcantin: 
fidcicomillaxium.duo conliderandi funt cafus: Qno» 
rnm prirous cil, quando pr.edu in etnphytculim coa ■ 
c: fucrunt abccdclia,& ca non tranleunt ad citia- 
ncosvt hxrcd. l.d k-... ,,;:.) dotriiai concedcniti. 
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tranfeunrad libcros. &in lioccafu concludcndum 
elr, dictaprrdia non vcnitc in rcftmmonc h\icK>m- 
mifli, ira rcnet Bar. NiirotdeNcap.Raj-n.Raph.Alcx 
Ccahj Dociores cammunirci-ind.Lfiparroni, Bald.in 
l.cum vitum. C. dc kdcicommifl. Pau. dc Caftro in 
d.tprccibus, mnn. i p.vcriic.idcm cft . Guil.dc Bcncd. 
ind.e.Riinutius.in vctbo,fiab(q-, libcris,il 1. nu.19. 
Alcx.m conf.9 t.num.10. volum.j. vbi hanceflccom- 
muncm opinioncm attetrarur, & iti conf 1 1 .vol. 3 .& 
Ruin.in conf i6i.vol./.&inconf i8.vol. 5. quxcon- 
duiio probatur primopcr tcx. in Lius cmphyt. C. dc 
iund.pr.Mnn.libi 1 r. Secundo,&mciiusprobarurpcr 
tcx.in I. fi rcs alicna, in prin. ff.ad Trcbcl. vbi habctur, 
quodiiiudquod ad hzrcdcm pcrnenir nonvthzfe- 
«iem, nonvenitin reflirutionc fidcicommilTi, idem 
probaturinLcohzredi. $.cumfilix, vcriic. nccHdci- 
commiirft.de vo!g.& pupiL 

1 Hxcconcluiio dcdararur primo non procedere» 
1 5-fquando filius, proquo bona cmphytctitic.-iacquifi- 
ta fuernnt.cllct inlricurus hcrcs, & fimpfY cllct fibi da 
tus Itibfitucuspcr fidcicomiflum, vcl fidticomiflum 
lic miundam euet dc ha-rcdi tare teftaroris: na tunc ii 
hzresadniic iincproteftationc, obligatus cft in rcfli- 
lurionendeicommifli rcftimcrcct bonacmphvtcuri» 
ca,nam confenfus futis libi prziudicauir: adcundo.n. 
hxreditarcm ,vidcrurappobarcgcftaarertatore, fi- 
cutdidmusinhxrcdc, quiadiuithxreditatem tcfta- 
toris.qut rcm Ipfius hxrcdis aitcrilcgauit, nam rcnc- 
birur prxlWeiem iegatam lcgatario. Lvnum cx faml 
lia.$.li rcm.ftdelegvj.& l.fi quis inquilinos , la prima . 
ftde lcg.j. & hancdcciarationem tradit Ioan. Andr.in 
addi t . ad Spcc. i n $. n u n c ali q u a , kn t i r.dc loca. Veru m 
animaducrcaror, qiiiahzcdcclaratioproccdir.quaii- 
do teftator diYpoiuiflct , quod bona emphytcutica, 
quibus filius inftitutnscx naturainticftirurz fucccdo 
bat.rcftiruerenfur pei fidcicommiflum: nam runc fi- 
lius adcundo fimpliarcr hzrcditatcm patris libi prx- 
judicat.fecusfiexprcfscnon difpofuillcr, quia runc 
adcundo libi non prziudicarcr.& ratio cft.quia rcfta- 
tor non vidcrur voluillc rclinquere, nifi ius, quod ip- 
fehabebat.l.fidomus. $.fin. 6cl.fcruicieCtione.frdc 
lcq.j. Scd li ins cmphvtcuticum diciturfiniri mortuo 
teftarorc, quiaahj dicuntur habcre hociuscxinnefti 
turapoftmortctcllatoris cx gratia pnmi conccdcn- 
tis,&nondicantur lubeica teftatore.i.cumqui,curn 
ibinot. perBurr. ff.dcintmii&.&rclegar.&noratur 
pcr Cyn.in I. 1. Cdc libcrtis & eorum liber.& pcr Bar. 
in Lvt iuri(iurandi.$.fi libcri. ffdc opcr.Iibcr. crgo te- 
ftatornon viderurvoluiilcillud ius pcr fidcicommif-' 
fum rclinqucrc&itacondudir Alcx.in d conf 91 . 
Sccundo&vltimo dcclaratur harc conclufio non 
26 proccdcrc, \ quado fubftituruspcrfideicommiflurn 
cflctdciilis, inquostalcprzdium rranlire potcrat: 
nam timc in rcftitutionc fidcicommifli veniut di&a 
przdiacmphyreurica, Bal.in d.lcnm virum.num.i ;. 
Cdc fidcicommifl. Vcrum lizcdedaratioprocedir, 
quandoreftarorcxprefscdilpofnillcr, vrtalia prardia 
in rcftitutione fideicommifti vcnircnr.&hzresfim- 
phcitcr hzrcdiraremadiuiflcr: recnsfi limplicitcrrc- 
ftator ordiuaflcr, vt fua bona hxreditaria rcfti'ucret, 
quia tunc in dubio non vtdetut voluifle teflator, vr ta 
lu prcdia iu rcfticutiouc fidcicoinmjili vcnircnt,tuin 



qnia non lunt hxrcditaria, rttm quia ccnfctur dilpo- 
iuillcde eo iure, quod ipfc habebar , prour deganrcr 
tradir Alex.in confp 1 .lihj.Notaqu6d prcdiacmphy 
tcuticaabeccietiaconcefla, quando tranlcunradcx- 
trancos hzrcdes , tuncvenittnt in rcftitutionc fidet- 
commifli : dummodo fint harrcditaria , vt tradunr 
Dodorcs communitcr in dicta I. li patroni . & Bald. 
in confii.7 o.volum. 1 . 

xy Seoindascafuscft, tquandopradiaconccflafue- 
runt a priuato, & fic a laico etiam Principc . oV in hoc 
caiu conciudas, quod vcniont in reftiturione fidetco» 
mifli , tra tencnt Imola , NicoLdc Ncap. Rayn. Raph. 
Alcx.cV.ilij communirer in d.l.ii patroni , &. Balo.in 
Lcum virum.Cdc fidcicommiil! & rario cft,quia cm- 
phyteufis dicitur rcccpra pro Ce8c hzredibus . Lfi pa- 
Crtim. fl.de probatio. fcLvctcres. C.dc conrrahcn.ftt'- 
pulat. fcd fideicommiflarius cft hzres, & rcs cft, quz 
adqucmcunquccxrrancum hzrcdcm tranfitcpotcib 
l.contraclus.C.locati. cr^o rranfitctiam ki fidcicom- 
millarium. confirmatur KTCconclufio c.x illa commu 
nt conchlfione, quod hcc cmphyrcufi s potcft legat i 8c 
donari irreqtiififo domino,glof!& Doctorcs & przci- 
puciaf inl.iln. num.54. cum fcq.C. dciurccmphyr. 
Hzcconclufioindifiinclcnon proccdir, fcd dcclara 
vtpcrDodorcs&przcipuc pcrca, quz dicit lafin 
Li.num.iC7.C.dciurccmphyt. 

iSr Qutntumccmmodumcft, fquia caduco cfleCtO 
fidcicommiflb , hzrcditas rcmancr pcncs dirccio in- 
fti tu tum &eius h.Trredcs,l.j.$.pro fccundo , & f finau- 
tcm fubconditionc. CdecaductolL fedcaducaefle- 
c>aditeCfamilitari fubftitutionc, hzreditasdeuolui- 
turad vcnicntcs ab intcftato inlius rcflatoris, &non 
odhxredcsprimiinfliruti, Alcx.ind.l.Ccntuiio,nu- 
mcro 5 i.vcrfic.rcfultatctiam, Pau.dcCaft.num.iif. 
&Raplv ind.Lprcdbus.qui mouenturlcgc&rario- 
nc. Lcgepcr tcx.inLmilcsita, inprinc ffdcmilit.te- 
/iam. Rattoncdcmum moucnrurifla: nam tcftaror 
facicndodirc&am militarcm,duo voluit, fcilicct.adi 
mcrc hzrcdiratcm a primo, cucnicnrc conditione 
fubliirutionis, &adcmptam hxrcditarcm in fublli- 
tutum transferrclicctenim translationon tcncat.tc- 
ncbi t tamen adcmprio.l.plane. fTdc lcg. j.& L & fi ttat 
fcram.fT.de adimcn.lcgat. 

Contrarium tcncnt Raph.Comcnf& Soci.nu.) U 
ind.l.Ccnturio^&ibi ScylcLnum.15.qui mouentur: 
qttia translatio&ademptio facla fucrunt fubcondi- 
tionc,fi inftitutusprzdccederet finelibcris.defiden- 
tc ergo conditionc, quod fubftitutus pr.Tmoriatur, 
non habcbit locum ademptio . l.quod ii alij , &l.fcq. 
f£ dcadimcn.Iegar. 

Docforcsconcordando has opiniones dicunt, q> 
autmilesinrtituit vnum ad tcmpus, &poli rcmpus 
altcrum: &runc proccdit opinio Alcxandri &aiio- 
rum . Aut inftituit vnum purc& fimphcircr, alrcrum 
lubfhtuit fubconditionc:& ruucproccdit opinioCu 
mani&Socini . itadiftinguir Galiatila ind.l.Ccntu- 
rio, ntimc 1 19. &poft cum ibi Ripa, name. 59. quos 
ibifequiturSoc.iun.ntim. 1 59. inrinc, &Cagnol.in 
d.Lprccibtts , nttm. 1 8 6. cti B1 qua diicinciione per ra- 
tioncm Ripz cgo pcrtranfco. 

Hicpoflcm rcfcrrc mulras alias vrilitatcs:vcrum 
qui.. ipf^ rcf cruntur pcr Doctorcs ti in rLLCcnturio y 

quim 



De Subftitutioni 

qnim in d.l.precibus, idco ibi rccurrcadum puco; 
fum fupradiccr pro nunc fufficiaot • 

S V M M V M. 

1 Subflitutio crmpendiofa verbis direcTit d pafano fa3a t 

anpoft pubertatemiurefideicommiffi fubflineatur . 
cutn fuis declaratumbus, num.4. j.6.7. 1 1 .1 2. I 3. 
s 14.16.17.18.19.20.21*1.2;. 

2 Intelleflus .id l.verbiseiuilibus.ff.derulg.&pupil. 

3 Iptelleflus ad Lfi feruuslegatus . S.fi feruus alicnus. 

S Claufulj codicillaris ex ftylo notariorum apponi folet . 

&num.9,& 10. 1 
15 Triuiiegia conceffateflamcntoiuterliberos locumha. 

bent , qnando pater tqualitcr m fauorem omnium 

difpouit. 4w »'•' • ih , '••«' 
a^Snbli-tutu) bis vcrbis cor.ccpta, quandotunque fiHut 

meus detefferit fme tiberit^lcgoTith omuia bona 

mea,an ftt omnitemporc fideicommiffaria . 

C A P. IX. 

&£2/jZ&T' > cuius cfTectus fichxccompendiofa, 
J^vwftnJ fubfticucio in militc, rcllac vidcrecu- 
wYyftJgl ius cfFcdus fir in pagano : circa quod 
•Q$J?tit> quxficum trcs principalcs funt conii- 
{^^■vrwy decandi cafus. jpp-ij;. 
1 - > Pritnus cft , f qttando rurc compendiofa fubftitu- 
riofa&a cftapagano vcrbis dircCris. in hoc cafii 
dua? (unt principalcs Do&orumopinioncs: Quarurn 
prima cft , quod intn pubcrtarcm iure quidcro dire» 
cto valea t , poft vcro expirct , nulUusq; momcnri 1 i r . 
quamopinionem ccnencglof.Barcnum. 1 ). Baldus 
cum diftin&ionc tamcn.in j.oppof. Ang. numc.4 . A I- 
bcr.num.91. Arer.num.8. Alcx.nu.64. Imola, nu. t o. 
laf.num. 1 9 . R 1 |u , nu m.6 9. Lanff ancus de Oriano,b- 
ccccum Baldidifbndhonc.num.c j.& Docroresanti* 
qui lcibcet Iacde Afena , NicoLdc Macar. Iac.de Bcl- 
uif. Marr.SyUm.GuiLdcCun. &alijcommunicerin 
d.LCcncurio, candcm opinionem tencncCyn.Iac.do 
Are. Iac.de BcluiCNicol.de Matcr. MartSylim. Guil. 
dc Cun. Barc num. 1 1 . Ang. in verlic. fcd faiium eft. 
Pau.dc Caft.nu.t 5. FulgoLnu. 1 t.& 1 j.Alcx.mi. r: . 
Arct.nu.tf. &num.t 1. lal.mi. 1 1. Gacdalup. 111146 . 
Cutciun. num. c 4. Corn-num. 1 4. & &bj Do&oresiat 
dJ.prccibui. BaLnum. 1. Pau.dc Caftro,num. 3. Arcc 
num. 1 . ! a l.iui m. 1 . & Dyn.in Lvcrbisciuilibus. ff.eod. 
Pau.dc Caftin finc , Imola.n um. 1 . & Albecin finc.jn 
IjnpupUlari.rceocLgioLin LSccuola.rXad TrcbcLlao 
Butrig.in Lcx rribus.CdeinofEctcftam. Rom.in Lco 
gLj.fin.ftad Trcbcl. Porcnum. i j. & Arec.nura.8.in 
5i.cxtr.inco , Inftic. dc pupil. glo£ Inoocco. Hoftien. & 
ornnes CanoniiCr vfq, ad ccmpora loanms Andrcx, 
iacRainurius,exrra de te/bun. ArchicLin c.fi pater>& 
ibigiofiain vcrbo,abfqucdcduclionc,dcrcitam.in 6V 
& ibi FranccoIum.4.verfic dcrimoquinto. Couar.in 
<LcRainutiu$.$.s>. nura. 1 3. gloCin f.qua ratione, In- 
fticdc pupiL Alciat.lib. j.paradoccap. j .& i ti i.G allus . 
$xiuidanirccteiLdeUb.&pofth. &Mathe(.fing.i \ 
imm.;. Hanc candcm opinioncm fcquuti fiintOldr. 
ia con£ 1 1 j. Signoroidc HomcxLin coaCi 1 .num. 4 . 
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Y.\ : : .> I c Caft un couf, t 3 i .n u in. j . i i b. i . & i n C011L4 r r . 
nu. l.lib.j.Bcrtr j'n c6i. 3 1 8.n u.4»Ub,i.Parif.in coL 34. 
num.27.hb. 5. Corn.in conl. lyy. nu. 1 . in aml.j <: 7. 
num.4.vol.j.&inconl. 1 r i.num.3. voLi. Sociua.ia. 
coaf. 1 3 8. nuru.6.& 7. U0.1. &ia conf. 1 80. num.7 S. 
eod.vol.i.&GuidoPapxdecil'334. &antcdicli Do- 
cturcs banc opiniooem communcm & magis coro- 
muocmelle affarmant, & diconc ab ca in uidicaa- 
do & confulcndo nullo pacTo efic rcccdcndum , & 
mouentur ex pluribus. -^iui&a ,j. 

Primo pcr tc\.in dJ.vcrbisciuilibus, eum ficiadu- 
1 cendo. t Uluddtcicur fruftra ficri , quod lincfructu 
fic . Lfruftra . C. nc vxor pro raarico . & cfi Romano- 
r u m. 1 9.diftinccfed ibi poft 1 ^.annuro ciuihbus ver> 
btsfada fubfticacio fmftra ficri dicicur, crgo com- 
pcdiolaciuilibus lc-udirccTis verbis factapolt 14.^0- 
nurn fine vlla vcilicate& fine fr uciu cft, &con(cquenr 
rer nequedirecCto ncqueinvim fideicommifli valcc. 
aliasenira fruftracoria non eilcc li.ee lublhtutio, fi ia , 
vimfideicommdiivalcrcc. , , \ 

Huic cexcui oraiiTts nonnuUis Doctorum rcfixm- 
fionibuscxloannc Andrcain dc fipatcr, ica rclpon- 
dcas, quod dle cextus incclhgicurdcdirecTafubfticu- r 
tione, qua: fruftra fic poft ilLvn xtaccm, vt citulus ipic ; 
indicar, non aucem ncgac, quod non valcac in vim fi- 
dekoromiiit. & ficum R i pa dixcris.q uod ccxtus iim- 1 
phcitcr didf,rruftra fubftirucionem ucci; ergo fimpli 
citer&indiftinctceft inteUiecndus. Rcfpondccurq» 
immoillc cexcusloquicur folum in direua fubfticu- 
tione, quodcxplucibusprobacur. &prim6 quiale-, 
gcs fcmpcr iacclhgi dcbcnc fccuodum tuulum, cui 
fiibiidaaW.LUcctlmperator.fT.deiadiem ad<bct. 
cumigituriexillapofica fic fub titulodirec^aru inb- 
fticutionum , in dircCCifubfticucioneuicclligidcbec. . 
Secundo, quia it vcrum efter, quod fubfticucio ciuih- 
bus verbis facta cftec omnino fruftracoria & inanis . 
ind.princ.l.vcrbisciuihbus, fcqucrcturquodfruftra 
aliasftatim quxrerct tcx.an ifte fubfticutus vc adic- 
ctus ha;rcs admitcacur. Scd abfurdum eft hoc diccrc , 
ergo diccdum clLin principio iUius legis non cilcom 
ninoinanem lubftirutioncm illani , fcd loluramodoi 
fhiftra fieri reipe&u direc^bc fiibftttutionis. Tertio & , 
vltim6, <iu<xl tcxtus iik loi]u;iuir in ilircda lubltitu- 
cionc fa&a maioci poft 1 ^annum, & oon in compen 
4iota,cooftatquiacompcndiofa fada pubcrivcrbis 
duihbusin vimfidcicommifti fubfbnctur, fccuduaV 
Dodores coaimuniccr in dd.vccbis cimhbus. ergo 
cura cexcusdicat, q> eft linc frudu , incdhgi debec de , 
dircda fubftonc, & non dc compcndiofa verbis ciui- , 
libus puberi fada,cum iha non lit linc frudu,cum in 
vunfidcicommiftlvalcat. ImmoPoUrusdicic, illum 
texcum poftc in contrarium retorqucri hoc modo: 
textusenim poftquamdixit, fubftitutioncm vcrbisci , 
uihbus poftpubcruccmfruftraficri,quzrit, anilbJi 
iubfticucus, vtadtedusiiarcsadmittatur 1 &rcfpoa- 
dec aoa admicti, quia contra tcftatoris voluntatcm; 
ficrct : crgo a con crario lcnfij , fi coacr a ceftacoris v . >- 
luniacemnon ficret adraincretucujbilitucus. 1:1 
c^fu^oftrotvciubftineaturfubftinitiot&admictatur. 
fiibftitutus tanquam fidcicomilfiirius, non cftcontra^ 
cellatoris voluntatem, fcd cft icciidum cam : crgo in-, 
r.ui; ti.tusillc, illuinvtfidcicoiiiuuilaiJumac!n»iiti t 

Sccund» 



. D.Alexandri 

Secundb mouentur pcr tcx.tn l.in pupillari. fTeod. 
Huictextui rcfpondcrar, qubd non loquitur in com- 
pcdiofa lub(htutione,prout nos loqaimur,ied in pu- 
pillari : &curo tcftaror largius tcmpus pubcrtatis co- 
plcxus lit pubertatc aducnicnte cxpirat fubftitutio, 
nmi poft pubercatcra ncmo poflit altcri de hxrcde 

Ijrouidcre . Hzc rdponlio mirii non fatisfacit, quia fi 
ongitts tcmpus comprchcnfum hu t , erit compcn- 
dtoia & non pupillaris : nam aut teftator dixit,fi nlius 
mcus in pupiliari xratcdccdlerit, autpoftca: autdi- 
xicfi filius mcus pupillus intra viginti annos dcceflc- 
rit,&c.fiprimocafu loqutmur, criteompcndiofa, vt 
probatur mcLLprecibus. fi fccutidocafit,fimitirerc6- 
pendiofa crit . d.l.Cin tur io . Idco fccundo & mclius 
refpondctur, qubd rcxrus ille, quandodicir, finietur 
fubftiratio pubcrrare^tntclligirar de pupillari. & hoc 
verum efic dcmonftratur hacconfideratione.ibiin 
tormapupillaris fimplicirer facTa non fuit (ubftitu- 
tio: fcd vcl dicTum fuir, quifquis mihi hxr«erit,fic 
intraviginti annos filio meo impubcri hxrcs: velfi 
intravigcfimumquinrum annum linelibcris decef- 
fcrit,fubftiruodirccTo fiUo mco . fi priroocafu loqui- 
mar,& runcaut verburn,impuberi,ftat dc monftrari-- 
tte, &critc6pendiofa , Bar.in d.Lprcribus, aur difpo- 
firiue, & tuc erit papillaris, fed fcmpcr poft pubcrta- 
cemvulgaremcontinebit, vt traduntDocTorescom- 
munirerinLj.tnvlr.quxft.fr eod. duro dicunrquodr 
aduenicntepubcrratcnon cxtinguirarvulgaris: crgo 
fi continct vuigarcm & ca aducnienrc pubcrtate non 
expirat,non eft dubium qood tcxros, quandodt- 
cit, finierar fubftiratio pubcrtate, intclligirar dc pu- 
piUari(blura, li fecundocafu loquimur, &(uncvul- 
garis fimiliter non expirat, DocTorcs comraunitcr in 
dJ.j. en*o finirar tanram pupillaris,& fic textuslo- 
quitur decxrincTione papillaris fubftirurionis tantu. 

Tertib mmi cntttr pcr tex.in dJ.Centurio.vbi qubd 
compendiofa (ubftitutio poft pubertatctn valeateft 
fpeciale tn miUte: ergo fccus cft inpagano,cumin 
conrrariumlitiuseommunc. Huictextui rriponde- 
tur, quod fpccialitas illa militis non eft tn ca re, vide- 
licct quod poft puberucem valeat, led qubd valeat iu 
rcdirccTo: &hoccafii nos etiam ratemur,quod fccus 
eftin pagano, quiapoft pubertatcm fubftrrutio fua 
valcr iurc ridricommifli, & non iure dircclo . 

Quarto moueutur pcr tex.in I. fi leruus Iegatus. $.G 
; feraas alienus . ff. de tcg.j. tvbifirelinquiturlibertas 
feruo alicno direcTe,qux direcTo rdinqui non po- 
teft.non valet criam vt ndeicommillaria, datoq> con- 
carrarfauorUbcrtatis&vltimfvoluntacis, idcproba 
car in l.fcruo ruo, iuncTaglof. Cde tcftarn.manumiin 
< Huictextuiduplirirerrcipondctur, &primb,ideo 
ibi non valctlcgatum Ubcrtatis dirccTx in vim fidci- 
commiffi , quia ibi tcftator rcliquit ltbcrtatem fcruo 
elieno, qucm poftca alij lcgauit : propter quod lega- 
cum tolUrar prxfumptio , quod teftator voluerir va- 
lerelegatutn libertaris in vim fidcicommi(fi . & hinc 
eftquod fi nemini eflet legaras, tunc trahererar ad 
fidricommifliim. l.gcneraliter. $.fiquisferuopigno- 
rato.fT.de fiddcommi(L"Lbcrt.& ratio diuerlitatiseft, 
quiavbicftlcgatusalteri, nondcbct trahi in prxiu- 
dicium tcrtij, fcilicct lcgatarij.l.i.$.mcrito.ff.ncquid 
ifllocopubtico.vndc lcgaturn iaCcum rcrtio,cftca> 



rentacinquij 

prdliim. quadereexprclIumfadtcefiareUberratcm 
fidricommillariam, quxcfttacita.Lcumcxfiiio» tn 
princfT cod. itcm concurrcrcnt duo fpecialia: pri- 
mumquodpcciccundum kgatan\jnon cflct incfle- 
cTudtfcclIum iprimo contra glof. inprinc.Infiit.de 
ademptio/lcgv. Sccundum (pccialc cft, quod lcga» ; 
tuni, qubdnonpotcft valcrciuicdifecTo, valcret tu- 
re fidckotnmifij . Nccx>bftattca.inLfiidcm feruus. 
ff.dc lcgat. l.vbi vidctur prxualcre legarum Ubcrtatit 
lcgato lcrui facTo altcri,quia ibi lcgatum libcrratts 
cratritc& rccTcfat"t'um . &htec folutto probacuc in 
Ixiux tcftamcnrum . ff.dc leg.i .& in Lfcruum fiUf.f .6. 
idcm fcruas . ft. deleg.j. & cam prxientit lurifconfiiK • 
tusin d.$.fi fcruus aUcnus , tiuvtt- animaducrtatur. 
Secundb rcfpondetur , quod tcxtus illc loquit ur i n b> 
bcrtatcfiddcounmifiaria,quxlcnioaUeno nonom- 
nibusverbis, fcd quibufdam vcrbis vulgacibusdari 
folcbar, vreft texrasoptiraus in propofitoinLUberta 
ccsetiam.fT.dcfidctcommirllUbcrt.&ideo cumibi 
dircdo dara fuerit libcrras , & non vttbis ilUs vukia- 
ribus, non mirum fiin vimfidcicommifilnoiidcbc- 
tur: fcdfccuscftincafii noftrb.qttia non cxigunwr 
illa,fcd quibufcunquc vcrbis conftatdc voluntatedc- 
xuncTi,feruandaclt.Lnonalitcr.fr^leIi-g.i. * . *M| 

QutntO moucnrar per 1. j. & fin. C dc codicil. i u n- 
cta Lnon codiaUam. C.dc (dt ara. & per l.j. fTdciure 
codidl. inquiboslc(7ibus proba(ur*qu6d tdcamcn- 
tum vcrbisdircctis fa<ftum, fi valctdtredc, non por- 
rigitar ad codidUoSi& ficad fiddcommillum. Ccrc- i 
ru m h is & fim iUbus legi bus r cfpondct u r , qttbd Uiud 
proccditin inftitutionibuspriroi hxrcdis,&non m 
fubfttturionr.naro fi fiat inftiturio,omnino apparct» 
quod voluerit teftari . d J.non codiciUum, &l.tllud. 
f.traCtari.CdciurecodidL &idconon trahiturad 
codicilios:fcd nos loquimur infubftitutionc, cxqua. 
licet fiat verbis dircclis, non tamcn apparct, qubd tc- 
ftatoricavolucrit valcrciurcrUrecto, quod non iure 
fidcicommiflt, vt patct in LScc; uoLuffad Trcbd.& ra- 
rio diucrfitatis eft, quia primo cafu cft tcftator habi~ 
Us ad tcftandum, fecundo cafu non eft habihs ad fub- 
ftitucndum direfto poft pabcrtatcm . & idco Ucet fit 
vfus verbis dimftic, umcn pcr hoc non eft dicen- 
dum, qubdnolucrir valcrciurc fiddcommi(u,ars^ 
L ; .fTdc miUctcftam. 

Scxto moucntur. AcTus,qui cxplicararabaUquo» 
non co modo.quo iUum cxpiicarcpotcrat, cx quond 
potcrar,ndvaicr,iuxtaillud: Qitodporai nolui,qaod 
volui adimpicrenequiai.l.multum, infinc. Cfiquit 
altcri, vcl libi . Scd paganus poft pubertateradirccTo 
fiiblliraere non potcft, fcd pcr fiddcommuTum.$.ex- 
trancojnfticdc pupil.fubftic. creo compendiofa fitb- 
ftiturio vcrbis direcTisapagano facTa poftpubcrra- 
tcm,nullo modo valct : quia quod potuic, ncmpc pcr 
fidcicnmtirum fubftiraere,noluit : quod voluit,nem- 
pc dirccTo fubftitucre,non potuit. Huic rationi faoli- 
tcr rclponderar.nam rcgula iLLmulcum, cum fimiU- 
bu s.in vlrimis voluntatibus fibi locum non vcndjcat .• 

Suod patct, quiafubftitutioin codtciUisverbisdtrc- 
as facTa, in vim fidcicomrnifli fubftinctur.LScx- 
uolxfLad TrcbcL 

Scptimbmoucnrurper rex.incfipatec, de teftam. 
ia 6 . ; n vltiino rciponjo. vbi tcxtus dicit, qubd quan- 

do 
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do verba& pcrfona, eui fir lubllitiitio.polTuntconiie 
rtircftiblhtutioni dircctx , rrtnc dcbcr inrcrprerari vt 
dirctta.qtunqiia direcfa inrerdum ad hdeicomillarii 
rrahacur. modoct mcncc Arcnni pondcranda lunr il- 
fci verba,quanquam cx cauta.&c.nam li conlidercmus 
^jlcmpcrpolc puhtrtatc fiiblliturio copediofaobli- 
qnareuir,tutic iftaobliquario fierec rc^ulanccr, vbi- 
ainquc non pitlcr habcrc locum dirccia, 6c no inrcr- 
dum. Huic pondcr.vioni rcfpondccur, mcns illius 
rcxruscftdicere, qund fub!Iiruriodebcr iudicari di- 
rccra, li vctba Si pcifona pacuncur, liccr aliquando 
hocfallar cx caufa, pura fauore marns poll pubcr- 
fatcm , vtindicial.precibus. vclintcrdum, fcilicet, 
vbi non valcrec vr direCta , & lic vbicunquc caula lci- 
hcctiiuialidiratisdircctx liocluader. l^rxterc.i texrus 
Viilr.quodvbivcrba&pcrlbna comicniunr, lir dire- 
cta: crgovulcaconrraiiolcnlu, quodlipcrlonanon 
conueniar , vt c(l quando filius efTectus cft pubes , 
qdod non obliaiuibus verbis dirctcis, (itridetcom- 
lnillanaA' fic rccorquctur. 

GVcauomoucmur. Fideicommiflaria fublTirurio 
non trahi turad direcrun, n i li vbi concurrir fauor li- 
bertaris,criam (i paganus 116 habuic ccmpus libi pro- 
iridendidcdircitaiubftitutionc l.nece uiri. $.fi. cum 
1/eq.lT.dc refram.mili. LAntoniuus.ff.de fidcicommif. 
libert.crgo fubitirutio dirccta non debct rrahi tali ca- 
fu ad fidcicommillariam , quia concrariorum cadcm 
crt difpolttio.i.fin.$. fin.lf.de leg. ,• .Ccterum &: harc ra- 
tio fummouceur ex eo, quia quando cadcm cft i ..;;<> , 
tunc contrariornm eadem cft dilpofirio, fccus lidi- 
Uurla (ic rario,glof.finin 1.& (i conti a. i < < ;. tcd incrr 
difeccam & fnleicommilTariam fubftitutioncm di- 
ucrucftratio, vcdcducam, crgodiucitaadeft difpo- 
firio. Minordeducicor:nam cum liar fidcicommiila.- 
riainbfliriuiopcr verba obliqua , nullo modo fub il- 
lic verbi>obliquis,necpropnc, nct impropncporclt 
comprclicndidircciafubfticurio, ftcut fidcicommif- 
laria fub dirccta. & ratio cft, qtua fub cu,quod ctt mi- 
lnts. nonpotcft contiueri idquod cft plus.ctia impro- 
prir&Iargo nvxlo, cVpcrconfcqucnsd.lpolitio nv- 
iius continens , drfncilius trahituraddifpoficioncm 
pluscon incrcnt,quam ccontra, Bar.inl.tutores.J.cu 
racor. ttdc admin.cur. lcd fubftirurio dirccla fc habet 
iu |diK, quiin fidcicominilTaria, vt pcr B ir.in d.LCcn 
toiio,inop:i ad i.parrcni, crgofaciliiisdircccaad fi- 
dLicommidaium.quimecoiura trahi dcber. 

Nououvnicnturhac rauoue. (1 verura cller, quod 
hxc fubftituriopoft pubercatem in vim fidcicomtnif 
livalercr, feqiincriir.q.ioddirc&afubftiturio, qux 
citinductaaci hzrcdem honorandtim, arg. l.iipupil- 
lus tfdcacquir h^rcd.in ciusgrauamen &onus rccor 
qncrcuir,cumfidrirominilfum,hc/edcmgrauct.Lco 
hxredi.fcum hlix ifcod. fcd conlcqucns cft falfum. 
l.lcgaca inutihrer.ff.de le,jj. & Lquodfauore. fT.dclc- 
gib.crgofalfum cfteriam anccccdcns, & licquodca- 
lufub iituriopofl pubcrcatcm in vim fidcicor unilli 
valeai.Utiicrationi rcfpondccur, quod immo hon rc- 
torqicrurineiusgrauamen. &onus: nam cxeodici- 
turfideicommiiniriafubftituciofiliumgrauarc, quia 
diminuitcius pacrimonium, adco vt difticilius po- 
fteahrredem inueniar, iu«ad.$.cum 6li.r. fed hoc 
cafu ii.cc fideicornmuu:u lubftuuuo non minuc 
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rcr.fcdaugcTctpatrimonium hxredis.ergofublluu- 
tiodirccla in grauamen rctorqucri non dicitur. & 
quod hocvcrum lit.probatur: quia lifubftitutiodi- 
rcctovalcrcr, hxrcspcreius morrcm amirtcret hx- 
rcditaccm , quam a ccftacorc confcquucus fuit, adco 
vthxc in hxrcdishxredicacenon inucnirccur, quia 
eam propriaaurhoriutcIiibftiruruscapcrcr.d.l.Ccn- 
turio . fcd li valcrcr in vim fideicomnulli , non confc- 
quirurfubftirurusincci;ram hxrcdicatcm, fcd quana 

t>ars ck Scnatufconfulco Trv.bclIiano rcmancre dc- 
kc pcncs hxrcdcm , coco tir.lTail TrcbcL li crgo fub- 
fticutioiftain vim fidcicominiili valct , non operatur 
aUquid hxrcdisgratumcn , quu nuiuscllct , li dire- 
ttovalcrct, vcdiccum cft. cVcxhistolhtur criam ilia 
ratio.quodca fcmpcr prxfumptio fumi dcbcc, pcr 
quam tcftaror prxfumicur, minus hxredcm grauare 
wluillc.I.vnum cx fjiniluj.lircm.cv: l.Tuu.f tii vita. 
fj.de Ieg.t.cum limilibus. i 
Dccimo moucntur pcr rcx.in l.gcncralitcr.f li 
quis fcruopignorato . fT.dc fidcicommili.iibenat. vbi 
quodlibcrrasdirccTodaca trahatur ad fidcicommif- 
fum . lbi , fauorc Iibci caiis fici i dicicur . crgoexccpco 
eo cafu non obliqtubitur dirccra difpolitio.ncc ibi il- 
ludcftfauorc vlumx voluntatistquiali ld eller.fupcr- 
fJuum f uillcc diccrc, quodiUudcftcoutradifpoluio- 
ncm iuris communis fauore libcrtacis. nec ibi illud 
cft fauorc particulai is rclic^i , quia in parciculanbus 
«cumrclicris fauor Iibertatis, & vltimarum volun- 
uttim dcpai i proccdunt , tex.Iing.in Lfccunda. C.dc 
liis qux iub modo . !.!» 

Huic tcxtiu fio induclo rcljionderar, quod licer 
ibidirc^adilpolitioadfidcicommillatiam trahatur 
tauorclibcrcans , non camcn pcr hocfcquirnr , quin 
inalijs calibus cx ahqua ranonc limilircr directa ad 
fideicommiJlarum non rrahacur, vc cft inl.Scxuo- 
Li . fT.adTrcbcl. tcd iu cafu noftro adeft rationabilis 
ratio in xquiratc fuudau: quia cum icftator com- 
pcndiolaraconcepcricfiibfticurionctn pcr vcrbum, 
quandocunqucvd pcraliudiimilc, pcrquoddcmon 
lirauit Icmpcr sfquc ad mortem hxrcdisvcllc fub- 
(tirucioncra in dcfcvfum conditionis locum haberc, 
&fubnitutumadmicccndumcllc,non habica ratio- 
ncadicx, vcl non adicx hxrcditatis, vcl pupillarisxta 
tis, vclpubcrtatii: fcqunur quod cum pofc pupilla- 
rcm ctatcm dircclo fublticutio valcrenopolur.quod 
fauorcvlcimx voluncacis cxiftente tcftatoris confcn- 
fudc xquitatc lubftincatur kivim fidcicommillicx 
coniiderationc Iurilconlulti in d.l.Scxuola. 

Vndecinw & vlrimo ali)s omilTis mouentur per 
tex.in)i.fin. Inftir.dc pupil.fublcitur. vbidicirurquod 
filiopubcrinon poccft liibftitui in cum cafum, vtli 
hxrcsexciccrit, & intra aliquud rempus dccellcric » 
alius ci (it hxrcs, fed folum cftpcrmillurn tcftatori.vi 
cum pcr fideicommillitm obligcc. 

Huic tcxtui relpondccur, & piimo: nam textus 
dicicquodnon valct iurcdirccfto, non auccm ncgac 
quin itiie fidcicommiiri valcrc non pollit . Sccumlo , 
ibidicicurquoilpubcri no potcftlubdnuiad cumfi- 
ncm, vt poft aliquod rcmpusaltus ficci hxrcs.non au 
tem dicicur non pollc fubllirui pcr vcrba dircxta,& q> 
tali cafu obhquari non pollint . & hoc vcrum clle pa- 
tc: cx codcm tcxcu dum dicit,fcd hoc folu pcriniHum. 

Ee cft, 
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cft.vt cumprr fidcicommillum tcftator obligctalij 
Jvtrcdiuttm cius , &c. & lic conftat qubd primo cafu 
tcftatorillam f.ibftitutioncm fcdt.vt dircclb hxrcs 
cflct,quod firri filiopubcri non potcft &confidcran- 
do mcdullittis illum tcxtum dictio,vtfi,caufam fina- 
Jcm dcnotat, vt in l.naturalis . ff dcprxfcripr.vcrb. & 
quod ibi non ncgetur quin poffir iurc fidcicommiffi 
valcrc conftar, quia infublhtutionibus noncftmi. 
nor defc&us fcripturx , quam vcrborum.l.i. $.prius . 
fl.dc vulg. fctl fi pioptcr (criprurx defcdum non po- 
leftfubliitutio mrc dirccto valcrc, trahiturad fidci- 
commi(Ium.d.I..Sc.Tuob.if.adTrcbcl.ira ctiam quan- 
do proptcr vcrborum dcfcctum iurc dirccto no fub- 
ftinetur , dcbct laltcm in vim fidcicdmifli 1 ubflincri . 

Cumitijicrior igituropinio ncc lcgc, necrationc 
probetur , cui coinmodr rcfpondcri non poflit : idco 
altcra cft opinio lupcriori contraria , quod immo 
poft pubcrtatcm vaicar in vim fidcicommifli , licct 
tcmporc pupillarisartatisinvimlubfiKutionis pupil 
laris tubltincatur.quam opinioncm rcncnt glof in 
$.fin. Inftir.dc pupil. Ioan.And.inc.li patcr,dc tcflam. 
in 6. Cardin.& Anton. dcButr.qui hanc opinioncm 
I lorcntiardcfacToobfcruari dicir.inc.Rainiituis.ex- 
tradc tcftam.Bald.in l.cx tribus.numero a.C.dcinof- 
fic.tcftam.Aiig.in l.prima .fT.dchxrcd.inft iruen. Alex. 
numcro tftf.Soc.iun.numero li^.&Galiiula.numc- 
roii>7.ind.I.Ccnrurio. 5aIyc.colum.7.vcrficA' iftam 
partcm . Dcc.numcro i^.inprinc.Scbaft.Saj-.numc- 
ro jjj.Coiafnumcro p.&CagnoLnumcro 1 90. in 
d.l.prccibus , Abb.& Florian. numcro 1 1 . in d.c.Rai- 
nutius . Polit. 111 tracT. lubftirur. in marcria compen- 
diofx.Bcrtran.inconl.7 f7.numcro6.hb.i.SignoroL 
de Homod. in conf. 1 07. num.3 o. Bcro. in conf nj. 
numcro8.lib. |i &hxccftcommunis opinio Cano- 
niftarum,iccundumCorn.inconiil.?07. numcro 4. 
volum.j. & lccundum GahauLin d.l.Ccntuno, nu- 
mcro 1 9 1 . & hxc cft xqu ior op inio , & idco ab ca m 
iudicando&coniulcndo non cftrcccdcndum. & h.ic 
candcmopinioncm (cqitiiur Fcrnandus Vaftjuiusiri 
tracT.dclucccfl. progtcilu, lib. 1$. 1 8.numcro7<>. 
qui numcro 1 o-.dicir quod hxc opinio cft .Tquifli- 
ma , & magis proxima , finitima , contigua , & amica 
tcftatoris voluntati, & cam ipfc (cqueretur in iudi- 
cando&confulcndo,& anicdicti Doctorcs inoucn- 
tur ex plunbus. 

Primo per tcx. in c.Rainu tius , cxtra dc tcflam. in- 
ducendoiihim tcxtii inillis vcrbis, Adiecixvcrb im- 
pubcri rcliquit ccrta bona fua , adijcics vt Altcrocha, 
&loboles quam gcftabat invrcro.tidcmimptibcri 
fuccctlercnt, liahfquc hbcris morcrctur.cximibus 
vcrbisconltat, qubd cfl fada compcndiofa fubftitu- 
tio impubcri |>cr vcrba duccta , cum vcrbum , fucce- 
do , rdatum ad impubcrcm , dirccf am importct lub- 
ftitutioncm, Bal.in l.fin.C.dc (3Crofan.cccle.& tamen 
poft pubcrtatcm fubftiuctur illa f libftiturio in vim fi- 
dcicommiflL & (i djcaturquod ibi fubftitutioconce- 
ptafuit pcr verbum , fucccdo , quod cftcommunc, 
cum tam dirccTam , quam fidcicommiliariam fubfti- 
tutioncm importcf.l.non tamcn , in princ.rT.de fidci- 
commiif. bbrrt.Lrcftinira. $.fin.cum Lfcq. if.ad Tre- 
btl.Barr.numc-ro 5 i.& ahj DocTorcscommunircr in 
d.LCcntuno . Rcfpondctur, quod vcrbum,fucccdo, 
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tjiiamlo fiinplicirer profcrtur, & non refcrrur ad pcr- 
ionam,dicitur communc: (cd quandu rcferrur ad 
pcrfonam, vt fucccdat ci impubcri , runc non dicitur 
communc.fcd dircCluin,B.d.in d.Lfin.fub num. 1 7 .ia 
vcrlic.idcmdico.qucm fcquuntur Dcc.ind.l.prcct- 
bus , fub mim. 1 7>& >n conf 57 2. & Maria.S0c.1un.1n 
conf.p f. num.11. volum.j. (cdind.c.vcibum, fucccn 
do.ad pcrfbnam rcfcrtur.vt ibi, cidcm impubcii luc- 
ccdcrcnt . crgodiciturvcrbumdiredumciuilc, ergo 
illafubftitutioibi vcrbisdircctis, &non communi- 
bus conccpta fuir. Ncc obftatfi dixcris.quod vcr- 
bum,(inclibcris, dcmonllrar tcftarorcin habuilieco- 
lidcrationcmpubcrtatis untum.&fic principahter 
prouidillc poft pubcrratcm, & pcr conlcqucns pcr 6- 
dcicommilliim , cum alitcr non pollct . quia rcfpon- 
detur qubd idcm in cafu noftro fignificarc vidctur 
vcrbum.quandocunque. Nccobllatiidicatur.qubd 
ibi funt vcrba Pontificis,& li lint vcrba tcftatoris Pon 
tifcx non curauit vcrbum in propna & ftriCia fignifi- 
cationcacciperc.quia rcfpondctur.qubd fi diligcnrcr 
confidcrentur tcxtus vciha, vtiqucerir ratendumibi 
Pontificem rcfcrrc teflatoris vcrba, &quod Pontifcx 
nolucrit in propria lignificationc verbaacciperce(i' 
bominisimaginatio.&itaintclligere textum,cftpro-. 
phctarc & tcxtui intcllccium diuinatiuum tradcrc» 
tjtiud non pcrmittitur. Litcm vcniunt .fadapunda. 
tf.dcpctit hxrcd. 

Secundomouenturpcrtexinl.SccuoU. ff.adTre». 
bcl. Huictcxtui rcfpondcnt Doctorcs dupiicner: & 
primo, quodibi lubliitutio vcrbis oomunibus f icta 
crat, ncmpcpcr vcrbum.fubftituit, auodcommuno 
cft. idco no mirum li ad fidcicomrniifum porrigitur«: 
Hzc rcfponlio non cft vcra.quiadirc&is vcrbis ..m fa- 
cta prarlumitur fubllitutio: lum 11 commumbus vcr- 
bis faclaellct ftricto mrc valuillct, fcd ibiflricToiure 
valcrcnondicitur.fcd cxxquitate: ergononcommu 
nibus , fni dircchs vcrbis facta prxfumitur . Ncc ob- 
fl at vci bum, lubflituit , quia illud ibi non cft tcftato- 
ris fubfliruentis, lcdlurilconlultifac^umrcfcrrnris. 
Sccundb Do<3ores rcfpondcnr, qubd ex coibidirc- 
6ta fubftitutio ad fidcicommillum porrigitur,qui«! 
nullo vnquam tcmpore potuit iure ditedto valcre» 
cum incodicillisdirccio hxrcdiras dari, vel directo 
f iibfti tui non poflit . $. in codicilhs , Inftit. de codiciL 
(cd fecus eft in cafu noftro, quia intra pubcrtatem 
lurc dirccTo valuir. . '> 

Hancfolutioncin Politus vidcrur reprobarc, tum 
quiacontrariumpotiuscllctdicendum, cum facilius 
id quod aliquado vahut fubftincatur, quam id, quod 
nullovnquamtcmporeporuirvalere, arg. Lpatrcfu- 
riofo.ff.de his.qui iiint (ui, vcl alic.iur. tum ctuquia 
hocvidcturcllccotratcx. ind.l.vcrbisciuilibus. nam 
ca (ubltitutio ibi nullo vnquam tcporc potuit v.dcrc, 
cnm pubcri fath fuerir.vt probaturcxeo.quod qtia- 
litasiuncTavcrbo, fccundum tcmpus vcrbi inrclligi- 
tnr. I.in dcIicTis . f.licxtrancus , cum vulg. ff.de noxal. 
aClio. lcd hxcquahtas poft 1 ^.annurn, tunCra eft ver- 
bo, ficri : crgo tcmporc , quo f ubftitutio facfa fui t,il- 
le 14. annum cxccdcbat . Iftis conlldcrationibus re- 
fpondcttir: namrrima nonobftat, quia illa ptoce- 
dirtrxeo.quiahabctur coniidcrario ad cauiam clh- 
ucutcm, vt clt cotcnlus.ijuu cfl caufacfliciens matri- 

monij , 
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rftonij , &ideomarrimonium antc ftirorcm conrra» 
cfum.cucnientcfurore fubftinerur. quod (ccuscft.fi 
in furorcfiat:quiac imdcficiarconfcnfus.dcficir m* 
trimonitim. Scd incjfu nofhoaliud cft, quiain tcr- 
minisd.l.Sctjuola, non dcficit confcnlus: quia cum 
rrftator voluntatcm fuam adimplcrc volucnr, prxfu- 
mitur teftatorcm voluillceius voluntatcm omni mc- 
horimodofcriiaridebere.&ideo cum non valeatvr 
ago, dc bcnigniratc valcr , vt valere poreft , quod non 
proccdir in tcrminis nohx quxftionis: quia cum 
ruvolunras valcat &valcre poffir.vt vulf tcrtator, 
ccllar ratin illa.quod fuhfhncawrotnni mcliori mo- 
doftltcm dc bcnignitare, cumdc ngorc lublhnca- 
itir. &cxiflaconfiderationcrcmouctiirconn'deratit> 
fiindatain difpoiitioncd l.parrcfuriofo. Nec obftar 
fccunda ponderatio fadra in vcrbts.d l.in vcrbisciui- 
lfbus.quia illa vcrba polliinc intclligi ctiam quando 
fitftibfhrurioimpiibcri,&li:illi, qui i^.annumnon 
excrflir , q<iod cft quando fubfhrutio lioc modo con- 
ripitur, fihliusmeus mihi h.rres crir & intra dcci- 
mumquinrnm vel vigcfimumiuinrum annum dc- 
crlTcrir, ItiblhriiociTitium : nam in hoccafu fubfti- 
ruriofit vltra decimumqtiarr.im annum, & tamcn 
dicitur facta ctiam impubcri , & hoc voluircontide- 
rarcillctc-xtus, quo modoconlidcrando illaqualitas 
poftdecimumcjiiamim annum itincf a vcrbo, fieri, 
vrrunquetcmpus rcfpicit .licctantcdicfxrcplicario- 
nes encrucnt Politi cofiderariones.ramen dicra I. Scc- 
uola.pro hacopinione vidctur, tiidicio mco.mtdrum' 
ihingere: coliderando tameri teftatoris volunrarcm, 
qutcexillisvcrbis, quandocunquefilius meus deCcf- 
ferir, colligitur, qudd voluerit eatn fubftitutioncm 
valereramantepubertatem, qnampoft : nam virrus 
&proprietas illorum verborum , vrrunq; tcmptis rc-: 
fpicit. crgocumpoftpubertatem iurcdirccfofobfti- 
nerinon polfic, in vimfideicommilli .dcbe.iignirare 
deber fubftineri,ad hoc vr ciiis voluntas fcDietuiSqiif 
iti vltimis voltintatibus omnino cft infpicienda, cSc 
verba non fu "ir habcnda in confideration? . 1. 5 . C de 
lrber. prxter. I.pater Saierinam . fconditionum vcr- 
ba. ff dccondir.&dcmonft. cVl.quoniam indignum. 
Cdc reftam cum fimilib. natn li a principio , vt tcfta- 
roris volunras fubfHnearur dc bcnignitarc acf us, fi no 
valcr vtago.valct vtvalercpotcft.d.l.Sccuola. eaderrv 
rtrione.proprer reftatoris voliitatcm.fubfiftente.pofk 
puberrtucm compcndiofa lubftitutio, (i no valet iure- 
dfre<5ro,& fic vt ago.dcbet dc benign i tatc valere vr poi 
tcft.cutndcfefhisnon (it in volnntate, (edin vcrbis, 
deCiC in forml , quo in cafu acrus fi non valct , vt ago, 
valcr.vr valcrcpoteft.I.aninutilis.ff.dcacceptilar. ,?, > 
' Mouentur tcrtio per tcx.in d.l.prccibus.in finc.vbi 
videtur testui in terminis. Huic rexrui Docf orcsplu- 
ribasmodis refpondent: &primo,qu6d(ir fpcciale 
faaorc matris.verum hrc rcfponfio non eft ruta, pro- 
trtdixi in prim»qUTftioncfc<ri effecf us. Sccundo re- 
fpondcnt, quodibi comocndiofa non dircchs, fed 
communibus vcrbis conccpra fiir, qux rcfponlio 
non cft vcra, prour fupra in aJia conclufionc disi.Ter- 
tiorcfpondcnr, qu6d ibi poftpubcTtarcm , no in vim 
ndcicommiffi , fed fauorc militis iuredirccro fubftiw 
nerur, & hanc rcfponfioncm cgo in primaquarlhono 
vlrimi cffccfus coniprobaui . -1 
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Moucnrur quarro. Vna fubftit urio ad aliam trahi- 
tur quatidoqtic, ctiam (i verbarepugncnt . I.iam hoc 
inrc.rf. eod.&l.fin. C deh.Tred.inftmtcn.ergoincafu 
nofhodirccfa fiiblhrurio trahiruradobliquatn.Coi» 
firmarurh.cc ratio. n unquando voltintas tcdaroris 
apparcr, cVahrcrftiblhncri non poreft: runcnonfo- 
lumvnafiiblhrurioad.iltam trihirur, lcd vcrbade- 
bcnr omni pciori modo impropnan.l.in condirioni- 
bus.rfdccondir AdemDnihac. fe»I in cafu noftro ap- 
p.ircr dc reftaroris volunt.u», qnod cam j»olr ptiberta- 
rcm valerc voltierir, ccdircciofubrtincn nonporeft. 
j.cxrraneo . Inftir.de puptl crgo wrba eins eriam im- 
propriandoad fidcicommilTum rralii dcbent. Huic 
ranoui iracorroborat.r retpondtttrr, quod vulgaris 
rrahitur ad nupillarem & fic ccontra , quta facilis 
cft tranfitusde viia a I.il>.im : nam cum parer cVfilius 
vnacadcmqiic nerfona cenfcanrur. I.fin. C. de imp. 
ideoqui prouidcr vni , facilefingirtircValteri proui- 
dilfc . at fccuscft in cafii noftro, quia proui/i > direcfa 
rralierctur ad fidcicommillum, & iicadgrauamen, 
contra vcrba tcftatoris: natn de vna prouifionc ad 
aliam fauorabilcm bcnc firrranlirus, vtcftinl.parcr 
Scucrinam < conditionuin. ff decondtrio.&demon- 
ftrario. vbidcturclaad ctiram fir tranfiius, fcd non 
dc fauorabili prouilione, fir rranfitus ad prouilto- 
nem, onus &granamcn conrinentem. Ncc obltac 
corroborario.quia maior propofirioprocedir, quan- 
do tcftator difponitdcrcbus fuis: fccus qtiandodi- 
fponirdcbonisfachs altcrius, vrcft incafu nolrro,. 
cnmproprcr adirionem harrcditaris bona fint facfa 
Jiircdis . Ift.T rcfportlioncs mihi non placcnt . nam Ih 
cctfaciliortranfituslitdemlgariad pupillare,& fic 
econtra: tamcnporeft & dcbct ellc etiam tranfiru» 
«lc dirccra fubftitutionc ad obliqtiam , qttando eo 
tcmpore, ad qucm rrahitur tcftatoris voluntas, iurc 
dircCto nonpotcft fublhncri fublhtutio : nam tunc 
Cumadfittcftatoris volunras , vt atftus fubftincarur, 
ftibltincrt dcbct omni meliori modo,& cum dcfe- 
£his non (itin conlenfu.fcd in verbis, &ficin fbrma, 
fi non valct vt ago, valcr vt valerc poreft. d.l.an inuti- 
lis. &idcodcbcnignitare, cumnon valearinvim di- 
recf.T fubftirurionis, valcrc dcbct in vim fidcicom- 
mi(Ii.dl.ScTUola.& mclius & fatiorabiliuscfthx- 
ftdi vt in vim fidcicommilli fublhncatur, quatn nul- 
lo modo, vr vcrificaui liipra in nono fundamcnto 
primz opinionis . fcd in cafu noftro teftatoris volun- 
un rr.ilur.tr etiam poft pul>ertatem, quia illa verba 
compcndiofx fiiblritiitionis, quandocunqtie deccf- 
fcrir, dcmonlrrant voluntatcm teftatoris fuifTc, vt 
nonfoluminfTaptibcrratem,fcd etiam poft pubcr- 
tatctn primo nominato moriente, fubftitutus admit- 
ratur.l.Ccnturio. ft"dc vulg. &dicfa l.prccibus , &di- 
Ctocap. Rainutius. crgo volitnras ttftatoris (ublH- 
ncridcbcr in vim fidcicommifli, cum ituc direcfo 
fubflineri non poflir . Nec ad rcm pertinct quod 
wrba dirccfa non foleant ttahi ad fidcicominif- 
fum : quia vcrbum , limplicitcr , prolatum dccla- 
rarur ratione adancti . dicra Lpatcr Seucrinam , vn- ■ 
dcilltid verbom, fi deccderit quandocunque hrrcs 
cllo, hunchabcnt fcnfiim.vr dccedcnte nlioinpu- 
pillari Trate, ftibflirutuscx pupill.it i lures fiar: fi ve- 
ropoftpubcrtatem dcccdat, tunc cx fideicommilTo 
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hxresfiat. Ncc ohftar quod fideicommiflarius vni- 
ucrfabs non videatur hxrcs propr ic.fcd loco hxrcdif 
Jubcatur, &• ficht rurrcsimpropric: quiainhacma- 
tcria vcrba impropriantur , vt voluntas tcltatons fcr- 
lictur.Lcx fatto,in princ.rF.adTrcbcLcv: <il.patcr Scuc 
rinam.J.j.rT.dccondit.&ilcmonlLimmo vcrbum,hx- 
rcs clto , ctiam poft aditam hxrcditatcm dc iurcgen- 
tium vcrificari potcft.Iicecnodciurcciuili: nam ht- 
rcs ranquam dominus potcft dcfincrc cllc dominus , 
fircifuxdominium alicncr, &il|tidin aliumtran!- 
fcrar.vr toto tir.rT.dc doiut.itcm & porclt dcminium 
adtcmpus transfcrri , vr poft tcmpus ad dominiuin 
rccui rar.I.fi. C.dc lcgat.vbi notartir . Ncc obltat quod 
proptcr aditiontm bona lint f.icla hxrcdis, quia non 
pcr liocfcquirurquin teltatoris voluntas non litfcr- 
uandaomni mchori inodo: nara fi antcdicla rario 
pra.ualcrcr, ncqticpcrfideicommiilum fubftiruipo£- 
lctpoltaditam Imcihntcm.quod tamcn falfum cft, 
toto tit.ad Ticbcl.immo ncqucpollct, ncc pupillari- 
tcr, ncccxcmplarircralicui lubllmii, cum poft adi- 
tam hxrcditatt m locum lubtant . & hinc clt quod a 
Doctoribus dictum clt, quod illx (ubfthutioncs (unt 
introduttxcontrarigorcmiuris, fauotevhinurum 
voluntatum, vt inl.i. ft!dc vuly.cv'|'tipiLc\'r.imen6c 
pupillariscvcxcmplaris fubftitutioficri potcll, crgO> 
anrcdiClaconlidcrationullius clt momcmi. 

Moucntur qiuntb & vltimo alijsoiniftis, pcr tcv. 
in l.cx facto , in princ.rT.ad Trcbcl. ti pcr KUB l.vt li^ 
liusfainil.$.vt quis haTcdctn.rF.de leij.j. 

Hislcgibusrcfpondctur.qubdibi vcrbudircchim, 
diriguurad inftitutum.quoincafuhabctur proobhi 
quo.ctum li lit vcrbum , Iutcs , dummodoad h.rrc- 
dcm dirigatur: nam communis clt condulio quoil 
quandovcrbacxcquuriua conccpta funt in pcfwat 
ha-redisinftituti.vidclicct.Oct.Altijinct.Ktdilar.Re- 
ftituat , ccHxrtdcm faciat : tunc taha verbaommno, 
rcpurantur obhqua . Cv rario cft , quia tcftator vulc vt, 
alttrfaciar, nonauttmiplcfacit.ita dicunt Arct in 
tLj.cxtraneo , num.j. Hald. in 1 fin. num. 1 4. C. dc u- 
crofanc.ecclcl. Bart. nume.44. Caluula , nume. jop, 
cVRipa.nuin. iS r.ind.l.Ccntuno,cVcfl dc mcntq 
glollxcv Alcxan. in d.l.cx fiido, m princ. numtro 1. 
quod alitcrclt, li vcrbnm dirccrum abfolutc ]Tofc-i 
iatur,piout nos loquimur: nam tunc m fcnlu di- 
rccto intclligi dcbct. | 
Exprardictisapparcrquodhxcfccunda opinio cft 
inagisvcra, CxlLtundum Corncum in d.conlil. $074 
num.4.volum.j. apudGmoiiifraseft magis commu- 
nisopmio: Cxcumlit magisxqua.abeainiudicando 
& confulcndo non - dilccdcrcm , & qui iuduar pro 
iftaopinionc,non ttnctur iu Ivndicam: quiaquotiei 
communisopinionon h.uuualunilegisprofc, pof- 
fumusabcam iudicando uct dtrc, Aiu. dc Butr. in 
c-iuanos, colum.i.devlin. Lifin Lillam, numcro 9, 
C.dccolLu. AiuLSiuiL in conf 1 o.colura.vlt.hb.i C,o 
rncLaliosalIcgansiii$.ire:u liquis poftulantc, OoL& 
circafmcm, Inltit.dcaciio. > 
t Rctctirar.imcn prionopinionc.f cahmiraturplu 
ribusmoihs:ccprimo,vr prxdictacommu»i<: opinio 
non proccdar.vbi fccundum xquiratcm dccidi dcbc- 
rct.ita dicunt m dJ.prccibus, Corn.colum.S.Dcc.co- 
Jum.</A- nonnullialij cx rcccntioribus, Abb.in c.RaJ 



nutius.CTtradctcftam. Aret.GaliauIa, numcro 28}, 
&Ripa,mim.77.ind.LCenturio,qui moucnturarg. 
d.l.SceuoIa. ff.ad Tulul. Et hinc fccundum Deciuin 
in d l prccibus , infertur , qubd cum in curia Dclphi- 
nalicaufxfccundum xqtiitarcm dccidantur, vtiquo 
ibi hxccompciuliofa fublLuutio ad fidcicommifluni 
polt pnbcruttm porrigcrctur. Et hinc ctiam clt , 
quoti cum i» caul.t nuicatorum cx bono & xquo 
proccdatur, Barr.tnl.hdtiullbr. $.qu.Tdam.fTmand. 
compcndiofa fubllitutio polt ptibcrtatcm ad fidci- 
commiirumporiigcttir, vt IoanncsaMontcfpcrcllo- 
liid.l piccibus, tradit.qucm rtfcrunt Si (cquuntur 
ibiDodorcs. Vcrum in hoc cafu Curr. iun.ibi co± 
lum. 10. dicic,quod iu caula mcrcatorum rcmillx 
funt tintum fubtilitates , qux rcfpiciunt ordincm 
proccdcndi.nonaucemfubtthratcs, quxmeritacau- 
lir conccrnimc , Barr. in d. §. quxdain . Sc idco , cum 
qtiod fubftitutio comprndiofa poft pubcrtatcm ad 
fidcicommiirum porngatur, mcrira caufx concer- 
nat, diccndum cft , quod h.TCConclulioin curia mcr- 
catotum non proccdat . F.t liincctiam infcrtur.quocl 
fi in rcfcriprocaulxcommillario fucricappolitaclau 
fula, qiuul iudcxdcxquitarcprocctlat.Cxfccundum 
xqtiit ltcmdccidat, vtiqucdcoct iudicarc, hanc fub-. 
ltuuc:ontmpi)ft pubcisatcm in vim fidcicommifti 
valcrc , Ripa m d.l.Cencurio, numtro 77. in finc . cx 
quotu.quicsitafubltitutus, tollige notabilcmcau- 
tclam , vt fidcicommillum confcquaris , procurcs , vt 
dclt-^cturtibiiudexalupcriorc cum didaclaulub, 
qui hanc taufam cognolcct . 

Secundolimiratur, } vt prcdiclaopinioproccdaf, 
quando ttftator vttba fubllitutionis dircctn dircxit 
in pcrlbnam pupilli, vt iptandocuncjucdccclIcrit.Ti- 
tiiisfiliomtolicha.Tcs: fccusvcroli fimplicitcr pro*, 
fa .itu r, vr ouandocunquc dcct llcrir,fit lu:rcs Ti tius, 
vcl lit mihi hxics Titius : quia ifto cafu compcndiofa 
(ubtlituiio poft pubertattm ad lidcicommiflum ppt 
rigctur. ita rentt Balti in d.l.prcabus, numcro j 5, 
tftattt ibi <cquiturPau.dc Caftro, coltim.6. inpnnc 
candcmopinioncm (ctjuunturCardin.in d.c.Rainu)- 
tiu^.Orian.nu.io. Rijv», nu.7 i.cVCagnoLnu.i 1 1, 
quidicir communcm ind l.Ccnturio. 

Contra hanc Baldi opinioncm ccncnt ind.Lpre- 
cibus, .S'alvccr.colum.7.Caccialinv,in7.conclufionc,. 
Fulgof.numcro 1 t.in finc,Curt.numcro 57.&Seba- 
ftian.Sap.numcro 74.&in d I.Ccnturio.candcm opi- : 
Bioncm tcnent Alcx.nunuro tT6.1af.»iunero 3 8 Jn 6-, 
nc,c\ Akiat.numcrorti. 

Hrc fecunda oi>ituo profetlo vcrior cft, fi c5i^, 
opinjocft vcra, qux probatur pcr tcx. in l.li ita fcri-,. 
prum. $.quod filio. fl. dc bonorum poflclLfccundum 
rabtiLj>cr qucmtcxtumconfunditurlimitatio.quan- 
tuma»! veibum.mihi. Nccobltacli thxcnvquod iftc 
tcxrus loquitur in pupillari, pcr qu.mi cu fucccdatur 
vtnquc.vnum non cxchtdit ahud: quia prout ibi <xd- 
ligirur.quod veibtini.mihi.infubllitutioncadicitu, • 
nonahciar namram litbltitutionis.cv ratioclt, quia.. 
non repu^nat ordinarix nattir.i' ilbus (ubftituiionis . 
itaincafu noltrovt ibum, mihi,adiectum compcn- 
diolar.nonahciabit natur.un illius, proutcftcompcn 
dio(a.i.prout jicr cj fucccditurf upillo vno cafu,&cc- 
Jiaiori ahcro caiu.Confir;nacux hxc rnlio.iu tcftato» 
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rifuccedituretiampcrvulgarcm.qtix porcft loaim 
haberccti.ini poll pubcr;atcm, lccuncium commu- 
nem opinioncm.dcqua pcr Doctores ln l.j.fl.dc vulg. 
& pupil. vndc vcrbum.mihi.potuit tdiatorcxprimc- 
rcproptcrcatum non aditx hxrcditam. 

ltcmprobatur ifta fccunda opinio pcr tcx. lnrl.c 
Rainutnis. vbi vcrba relaulunr ad niium,& tamcn 
poft pubcrtatcm lubltitutio porrigimradfideiconi- 
miilum.&pcr liuncrcxtiimconfunditur conclulio, 
per quam diccbatur quod vcrbum.ei, vcl aliud ad pu 
pillum rdatum , facir magts vcram clic fiarroli dcci- 
lioncm, quamaiusciict. Nccdicaturibi effc vcrba 
Pontificis, quiaibi Pontitexrcfcrt tctt.itoris vcrba, 
qux conclulio probatur criam in l.cum filio, & in 
l.qui libcns . $.hxc vcrba. ff. dc vulg. & pupil. mnda 
commuiu Dodorum lciitctia.de qiiainl.j.ff.dc vulg. 
& pupil.& in d.l.prcctbus.qux habccquod illa lublh- 
rutio,quilquis mihi hxrcs cnt.fit filio mcoimpubcri 
hxrcs.iuconhncat vulgarcm cxprcliam , ficut puptl- 
larcm,& fic vtranquc vcrbis gcncralibus . 

6 Tettiolimitatur, tvtproccdatcommunisconclu 
iio , qnando fubftitutiu cft racta vcrbis duibbus dire- 
cris . d.l.verbis ciuilibus . fccus vcro li cft facu vcrbis 
dircctts non ciuilibus, vt moriatur , fucccdar, & limi- 
libus, itadixic Bart. ind.l.Ccntuno,colum. j.&ibi 
Arct. numcro 8. Galiaula numcro toi.&Ripa, nu- 
mcro7 1. &fuit confidcratioNicolaidcMartarcLvt 
Bakiusait,numcro4^.ind.l.prccibus, & ibi Ange. 
eandcm opimoncm lcquitur,nuuieru 10. idcm tc- 
nentfiald.inl.fi fine* numero i.CadTrcbcL Anton. 
dc liuc& Anchar.in d-cRainuhus.Arcr.in conf. i ; r. 
penculum cft, colum. 8. & Pau.dc Calho in con- 
itJ.i fi.numcro l.lib. i. 

■* Contrariam opinioncm tcnent in dJ.precibus,Sa- 
Ivcccnumcro 7. Caccialup. ntimcro 44. cum fcqucn. 
C11rt.iun.colum.il. circamcd.&CignoLnum.io^ 
& imoLi ind.l.Ccntuho, &ibi Alcxan.numcro » y. 
Gaiiaula, numcro ti.& Sociun.numcro 74. Alcxan. 
in <Ll.verbisciuilibus,numcro i. CarcLin d.c.Rainu- 
rius.CorafinLfi rcftaracnto,numero 14. C.dcimpu- 
bcr.&alijsfubfhtuc Poiitus lnfuotradatuinmacc- 
riacompcndiofi:, & Fcrnandtts Vafquius in tr.ict.de 
fuccelf progrcfiii , lib. 1. f . 1 8. numcro 77. vbi dicit 
hanc Bartoii difhnchonem a nemine receptam cllc, 
&iuronon prohan. &idcocum iure nonprobccur, 
rlcca nallam cflc habcndam conlidcrarionem.j.con- 
fidcrcmus, Autkdc tricn.&fcmif &unromagis di- 
clumdiihn&ioncatreprobanr, quiadicuntdicqua- 
dam pcmidotatn tubcihuccm , contra Lquoniam 
indignum.Cde tcftam. 

7 Quarto nocacur&tiocabiliccr, fvcnon proccdat 
pr.rdicbcommunis opinio, quando in tdtamento 
efler appoliu claufula codicillaris, dc qua latc pcr 
fi.irr.iiil.prima. ff dc iurccodicil. tuncenim poftpu- 
bcrtatcm viccfidcicominilfi valcbit fubftitutio ifta. 
Vcruni pro vcntatchuius limirauonisduocxmcntc 
Doctorum funt confidcrandi cafus . 

Primus quorum cft , quando claufula coiiicillaris 
ira cft conccpta , vt futurum cham rcmpus rdpiciat, 
hoc fcilicct modo : & li non valet, vd vaiebic lure te- 
ftamenti, &c & in lioccafu omilladifpuntione con- 
sludenduradt, compendioura fubthtuuoncm va» 
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hisdirccfisimpubcn fjd.im poftpuberrarcmcxhac 
codicilLincLiufuU invim fidciconunnii fubfhncrt. 
quam opinioncm rcncnrPati. dcCaliro, numcro t. 
Alcxan.ntimcio fi9.lmol.i,numcro 1 4-CIaud.de Sey- 
fcLnuinero 16. Lanfranc.de Onano.inimero 10. Al- 
ciac.numcro <S7.G.iliaula, nnmcro 174. &Rip.t, ntt- 
rncro79. ind.l.Ccntuno. Fulgol.numcro 1 j. Angc. 
ntimcro lo.Pau.dcCaftro.numcro 1 r. Arct.num.6. 
laf.mimcro 1 1. Dccnumcro 17.Caccialup.num.r2. 
& t i.Scbaftian.Sap.numcro 6 t.Curt.numcro C4.& 
Cagnol.numcro 1 97.tndl.prec1bus.Bald.nu1n.ero 2.. 
Ang.num. t.Imola.ntitn.i. Alex.num.i. Pau.dc Caft. 
num. • .& laf. num. 1 j.in d.Lvci bis tiuiltbus. Imola in 
d-C.Rainutius,niim 1 8 1.& 1biGul1cl.de Ikncdichin 
tracrcompend. num.t 1 . Francus i n cap. fi patcr, co- 
lum. j 9. dc tcftam.in 6. & Mathclil.lingul. 1 40 incip. 
nota mirabilcm . & hrc clr communis t>pi nio , quam 
confulcndo fcqutin tunc Alcx.in conf.8 1. numcro 1. 
lib. i.in conf.4-3. bb. t . & in conf.10 1 . num. 1 8. hb.C 
Fulgof.incont.44. Per.dc Ancl1.incont.17.non tcrua 
toordinc, infccundo dubio. Pau. de Caltroin con- 
fiLioo.num. i.hb.j.Dccinconl.+r i.num.p.Bcrtran. 
inconf. t 57. num. 0. lib. 1. Aymon Crauccuin con- 
fil ii.num.8.PanCiaconf.9<. num.i i.lib.i.Corn. 
tn conf.44.num.6.1ib. j .Soa.inconf.77.num. 1. & in 
conl. 1 44.numcro 1. volum.j. & in conf. 1 1. num. 1 6. 
lib. t. Ioan.dc Ncuizan-incont.f j.numero 1 i.Curr. 
iun.in conf^S.fub num.6. in verliccx alio etiam fun- 
damento,& in conf t ; 9. Maria.Sociun.in conf. 1 8 o. 
num. 1 1. voL l.&GuidoPapxindccif. ji j.num.i. 
qui Doctores moucntur cx duobus . 

Primo pcr tcx. in Lli fratcr. C. dc fiddcommitf & 
li dixcris, quod illc tcxtus loquirur , quando vcrba fi- 
deicomraifiicxprdlalunt.quodnon eft incafu no- 
ftro . Rcfpondcturquodcum tn tcftamcnto lit .q»po- 
iiuclaufulacodiciiiahs, fidcicommilfi verbadicun. 
rur appofita, iuxta l.fin. Cdccodidl. & ii dcnuo dixc- 
ris , quod claulula codicillahs tcndit untum ad hoc , 
qubd li tcftamcntum non valcbitiurctcftamenh, va- 
leat funciurccodicillorum,&fic claufula iftarefpi- 
cit teftamenci vabditatem. lcd in cafu noftro licec 
fubfticutiocxpirctpoft pubcrutcm , non pcr hoctc- 
Aamcntum inualidum ftt: crgo cum tcAamentum 
inrevalidum lit, daufula ipfa cffcctum non opcra- 
tur, iuxta rex.ind.l.fin. Rctpondetur , quod claufula 
codicillaris haberinfc implidca illa verba, fi tcfta- 
mcnrum , & otnnia ac f ingula in eo conren n non va- 
lcbuur,&c. & ideoiua vcr ba,fi non valcbit iure tdbt- 
mcnti , refoluuntur , ideft catenus, quacenus non va- 
lebit, & tic pro ca parte , & pro co temporc , quo non 
valebit,t'ccunduin Ban.in l.prima,quxft.9.deiurccr> 
dicii.&in LStichus , qui mcus crit. ff.de lcgar.primo , 
&ibiAlcxan.& tradit Ripa in I.Lucius.fub numc- 
ro 44. ff. eodcra . qua dc rc cum poft puberutcm ifta 
fubftittitio dncdo valcrc non potfit, in vim fidci- 
commidi fubftinctur . 

Sccundb mouentur. CodirillahscLiufuLiin rcfta- 
incntoappoticaoperatur, vcccftamcntum illud vice 
codiciiioru fiat, Bart.&alij in l.j.ff dciurecodiaLfcd 
fubftitutio dircCtis vcrbis in codiaiiis facta invim 
hdcicommilfi cx bcnignitatcliib(tinctur.l.Sccuola.ff. 
ad TrcbcL crgo dircchs vcrbts ucrain tctumeto.vbi 
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ineft claiifub codicilbris.compcndiofa fubftitutio 
jn vi m hdticommifli valct. 

Hxcopiniocft vcriflima, &cumcain iudicando 
&confulendoclt pcrtranlcundum, licc-c Maria. Soc. 
iun.in conl. i } S.num.S.lib.i.contrariiim tcncat.cu- 
iusauthoritas in cafu i Ao non cft habenda in coniidc 
rationc. Ncc obliant rationcs,qux adduci pollcnt in 
fauorcm dicii Mariani Socini iuniotis. 
. Primo non obftatdum diccbatur , quod vbi com- 
pcndioia lubilitutio vcrbis dircciis conccpta potuit 
aliquo tcmpcrc valcrcdircclo, nunquam trahmirad 
fidcicoromillum, communis opinio cft DoCiorum 
in d.l.vcibisciuilibus. Scdhxchihftiiutiocum iicra» 
ciaimpubcti, tcmporcpupiilatisa-tatisdirccto valc- 
repotuir.vtindJ.Ccnturio, cxind.l.prccibus. crgo 
ad fidciccmmiflum porrigi non dcbcr.quia rclpon» 
dctur, quod illa communis opinio procciiit & ioqui- 
tur, quandoin tclbmcntoclaululacoduillaris appo- 
fita non cllct: nos ver6 loquimur, qtiando cft appofi- 
ta, cxcuiuscbufnlxappofitionc, viiietnr tefiatorcm 
voiuilic, vt ca, qux dirccto vaJcrc non tx>(iitnc , ad fi» 
dcicommiiiiiraporrigantur, arg.dJicxuoia, &no- 
tatur ind.l.j.deiurecodicil. 

S . Necobftattccundodiim diccbatui ,tqu6ddau- 
fula codicillaris m tcltamcntis &t ftvlo notariorura 
apponi iolct, \ t vult Bart.in 1 j. in 6.q. in line. ft.dc iu» 
rccodicil. qucm lcquuntur flarbar.in conf 41. col.8, 
voluro.j.in C011I.4S. &m conl. t 8. volum.j. &in con» 
fil.lti. i4- 4 j. & 60. volum. j. Cvin coni. 9. volum.4. 
Alcx.inconf. t i.mirncro i7.\oIura.4.Calcan.in con?- 
iil.i/.colum.antcpcnul. SocLinconf <j $.colum.6'.vr> 
lu1rL4.Ioan.Anton.Aicx.1n conf 1 1 1. Bcrtran.tncon- 
lil. 10.volum.jA1n conf iGt>-cod.volu.m.j.colum.nn. 
ranl. in conl. 1 9. vohm. t . Manan. Soci. iun. in con- 
lil.i 1 (J.colum.j.voItim.x.Ruin.inconi.^S. volum.}. 
Titaqucl.dc conflit. in j i.limirationc, num. 11. & 
Curuun.inconl.ioi. mmi.i 1. \bi aftcni hancllar- 
tohopinioncmconiniunitcrapproban, &ideo niiul 
or-cratur,iuxtadoCtrinam Abbac.in c. cum contin* 
gat, in vctlic. nouuscahis, cxtra ilc lurciur. quiarc- 

p Ipondctur dupluiter, & primo, f quod immo ifla 
cbtilub codiciliaris ccnlctur appofita cx mtcntionc 
tcflatoris, oc quo apponi conlueuit, Imolainl.rilio 
pra?tcrico.fl.dciiiiuflo,rupto, &irritmclbm.Barbat. 
mc.quodadtianslacioncm, dcofri.lcg. Dcc.inl.fenv 

1>er inftipubuonibus.ffldcrcg.iur. &in c.cum M.co- 
um.t.cxtradc«:onftitut.&RipaindJ.Ccnturio, nu* 
me.8 5 . candcm opiniomm confuicndo fcquuti (unc 
Barbacinconl.C.colum hn.&inconf r^. colum.pc- 
nul. vohi m. j . Aicx.in eonf 1 4 t.lub nu m. 1 o.vol. 1. in 
conf.j.num.ii.volum. r .& in conl. r t .nurn. 1 o.& 1 1. 
volum. 7. Dcc. in conl. 490. num. 1 o. vbi dicit quocl 
Bartolus communitcr rLprobatur.Corn.m conf. 1 9 j. 
colum.tin.volum j. inconl.i 58. colum.fin.volum.i. 
inconf.t fo.colum.i.&inconl. 11 r.colum.fin. vo- 
lum.^.Ruin.inconl.t 5.co!um.fin.volum.i. Cur.fcn. 
in conf 1 0. & Curt.um.in au th.cx caufa , iiumcro 7 4. 
C.dc lihcr.prxtcrit.vbi duit liauc eiic magis con> 
muncm opinioncm . 
jo Scctindorcfpondctur, tdato&noconccllbquod 
opinioBartolihtvcra: nam tunc ciaufula codicilla- 
rts, vclaiiaquxcxflvio nocariorura foicr apponi in 
Itti c >i 
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inftrumcntis nilulopcrarur, cpiandofumusinijscap 
fibus, ia quibusvcnlimilircr no prou.dui :t tcsator, 
vt qtioti tcftamcntum ruptum nahuitatc pofliiunii 
ignorantcrprxtcnti cx claufulacodicillari iublhnear 
tur, quia noa efl vcrilimilc , quod dc hoc coeitaueric 
tcftator,quiaingcnciali lcrmonc non comprcJicu- 
ditur, argum.l.oblit;ationcgcncrali.rT.dcpij',noi. tia- 
dunt RipaindJ.Cciituno, nu.84.&ibiGal:aula cx 
mentcTiraquclIi in trachdc conftitut. poil. linuta- 
tionc $ 1 .ntim. 1 4. & C11rt.iun.in cLautli.cx caufa, nu- 
mcro74. fivcrotunvus inijscaiibus, feuinijsnulii* 
tatibus,coutra quas vcnlimiliter prouidiilct tcftator, 
licogitallct dccisin fpccic.cuncviiqucopcraturcbu 
fulacodicillaris vt valeat tcftamcntum & in ijs acii- 
bus nullis, vt notantcr pofl Arcr. m conl. vltimo, co- 
lum.hn.dcclarat RipaindJ.Ccntuno, num.84.cum 
it;iturinpropolito vcnlimilciit, quodli tcflatorco- 
gitailct fubftitutioncm poft pubertatcm nullara cllc, 
quod ipfam voluillct valuiam rcddcre : alias cnim 
tamnon fcciflct.diLcndum cftclaufulam codicilb- 
rcm in hoccalii noftroopcrari. 

Nonobliat ccrrio & vltimo.dum diccbatur per 
Dodorcs.quodtunc codicillans dilpoficio maioris 
c'\ cliicacix, quam tiilpolitio tclbimcntaria, quan- 
do pr.ilataincodicillis, valcrcntiurcdirccro, li pro- 
lata viicnt i n tcflamcnto . d:ch LSc^ uola . fcd in caiu 
nolUo.lubftitutioquxherct in codialiis, nonpof. 
fctvalcrciurc direcffo poft puberutcm in tcflarocn» 
to: crgoiflaclauluia codictiiarisnon dcbctctrc ma- 
ioriscfricacix, quam tcflaraentum fit. quia rcfpon* 
dctur, vr pcr Alcxan. in dicia 1. Ccnturio, numcro 69. 
ji.LVKiir cnim maior propofitio,auxindiCtaLScx« 
uola, nonprobatur.&quodiufalfa, hac rationc do- 
monltratur: Libcrtasdttccbi fcruo alicnodari non 
potcfl in tctlamcnto : & fldata fit , non trahitur ad ri- 
dcicommilIum,&tamcnfiin codiciilis data ut, aJ 
fidcicommiiliim trahitur.Ltccunda. $.primo. fl.dc 11- 
re codictLPra-rcrca ilia daufub codicilbris idco ope- 
raturin cafuiflo, vt valcat iure fidcicommifli, cjuia 
pcr cam vidctur tcftator vcllc tclbmcntum valcrc iu- 
rc ridcicommifli . l.fin. CdccodicilL &idco codicilli 
non funt maioris efhcacix , quam tcflamcntum : 
quianoneftdubmm, quod ctiam in reflamcntopo- 
tuiflct tdbitor linc claulub codiciilari diiponexc , 
quodvolcbat tubflirutioncm faciam pcr vcrbadire- 
Cra, valcrciure fidcicommilTi, acli cllct faCta pcrvcr* 
ba obliquaJ.fi 1 1 atc r. C.dc fideicommill. 

Cumigitur racioncs adducbrpcr Docrorcs infa- 
uorem Manani Socini iunioris non fubiiftant, in iu- 
tiicaiulo & confulcndo a communi opimonc non 
dr rcccdcndum , prout Pau. dc Caftro in dicf a l.prc- 
cibus, diccbat. 

Sccutidus catiis eft.quando clatifula codicillaris 
non rcfpicit futunun tcmpui, fed pixfciis tantum , 
vtquiadicat,flnon valct iurc tdbincnu,&c. & in 
hoccafulmobin dictal.Ccnturio, qucm ibi lequi- 
tur Ripa, num.8 f, diccbatcompcndiolam vcrbisdt- 
recbs impiibcri hicfam poft pubcrtatcm nt*i fubflinc- 
ri 111 vim hdcicomiiufli cxhaccbulula codicilbri . & 
hanc candcm opinionem tcquunmr Caccialup. nu- 
mc. 5 5 .pofl prxccptorc tuum,Scbafl.Sap.nu.6 j .Cur. 
num. < 4<& Cagn.nu. 1 un fian dLpcccib.PIiilippu» 

Fnutcttf 
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Francus inc.fi patcr, culum. 5 9. de tcftam. in 6.Soci. 
inconii.94-proclariori, colum.j. UD.4.& Ncuiuruil 
confil. t <.num.i 1. 

Qui Doctorcs mouenrur hacr.uione: quiaquan- 
do claufula codicill.uis conccpu cft per vcrba prclcn 
tis tcmporis, opcrarur unrum circa nullitarcm , qux 
c(t tcmporc facfti icftamcnci, non circa ca, qux poftca 
contingit.vtvulc Cart.iul.prima,in 6.&7.q.fiidciurc 
cotlicil.Dcc.in conli.6 5 i.in finc.& Ute tradic Crauct 
taalios adduccns & hoc rlcclarans in conii.69.pcr to- 
tum,lib.j. vbi dicit haccllccommunem opinionem, 
fcd nulhtas huius compcndiofic lublrituuonis poft 
pubcrtatcm non cotingtttcmporc conditi tcftamcn 
li,cum tunc impubcs clfet fihus: crgo circa cam nihil 
opcrari dcbct claulula codicillaris. Uuic rationire- 
fpondcrur cxmcnte Cornci iji d.l. prccibus, quod 
immo ab iniiio tcmporcconditi tcltamcnti illa com 
pcndiofa fubfto crar nulla poit pubcruce, quia ab ini 
tiofubfto rcfcrturad tcpuspubertatis.Er iidixcris, 
quod licec ab imtio reipiciat tcmpus pubcrtatis tamc 
tnnc non quxritur dc fubftitucionc. Rclpondctur,qj 
tnnc non quxritur ctiam dc pupillari , cum adhuc iic 
viuusimpubcs. Rclpondetur clarius. Compcndiofa 
fubiticutiorcfpiric rcmpus pupillarisxuris,acctiaral 
pubcrtacis ccmpus.quando igitur apponitur claufiila 
codiulUris.ilU rcfpicit vtrunq; tcmpus , adco quod . 
fi non valct vtroquc rcmpore iurc duccto.valeac mre 
codicillorum . & proprcrca ex hac rationc concludcn 
dumcft.qubdcompcndiola iubibtutio verbis dirc- 
itisimpubcri fa&a poft pubcrratem invim fidcicom 
milfi cx cUufuU codicdlari ftibftineatur , firac ilU (it 
concepu pcrvcrba futuri temporis, iiucpcr vcrba 

Iircfcntis tcmporis, vt vult Corn. in til.prccibus , co- 
ura.9. & i u vidccur tcncrc Doctorcs pro maiori par- 
tcnon diftingucntcsintcr prxfcns & riimrum tcm- : 
pus.vt in propolito vidcturcx Dccio& lalbnc 111 d. 
Lprecibus, cum alijs fiipraallcgaris,&cx Mariano So 
cino iun.inconfi. 1 So.num. j i.lib.1. 

Quodfiipradiwtum cft dc compcndiofa fubftim- 
tioncvcrbis ditcclis conccpta virturcclaufulx codi» 
1 1 cillaris, tdecUra non proccdcrc in vulgan fota , nam 
tunc circa ci uon uperat ur claulula codici Uaris, Dcc. 
inconli.i87.nuin.j.&4- &inconii.i48.&inconfi. 
xpi.nccnoiiin d.l.prccibus, nura.i S.&Curr.iunior 
inconii. 1 i fi:ie. 
1 1 Iccm dccl.ua, non proccdcrc, f quando conftarctv 
quod tcftator noluificc pollpubcruccm obliquari, 
quia tunc cUuIuU codicillans nihil opcrabitur , vt 
obliquat 1 r ulli:,Avmon Craucruin conLi 1 o. nu. j. 
&4.&Bcru.inconli.3 iS.num.^.hb.i. 
I j Itcm dcclara non proccdcrc in brcuiloqua , f nam 
iiadiccuin tcftamcnco (itciaufuU codiciliaris, non 
per hoc di Ja breuiloqua fidcicommilUriam conti- 
ncbic , iudicit Dcc. m d.l.precibus, nu. 1 8. &in con- 
fiilp 1 . Conrranam opinioncm tencnt Fulg. Pau. dc 
Caft.&Curn.inl.lifiaccr.C.defidcicommilLSoci.in 
con(i.r5.i;i {.vol.Cur.iun.inconfi.i 39. infinc.Galiau 
la in d.I.Ccrirurio, Cur.iun.in dJ.prccibus,& Maria. 
Socin.iun. inconii.i 66. voLi. vbihanccllccommu- 
nem opi n ioncm allcrit . Ripa vcro in 1. Liici us , n um. 
44. rV. codcm, tbitingucndo concordat has opimo- 
Ocs,diccns opiruoncmDccij procederc,quando cUu 
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fulacodicillaris appoiiupcr vcrba prxlcntis tcmpo* 
ris:opinioncm vcro contrariainproccdcrc, quando 
dictaclaufula appoliu cll pcr verba futuri tcmpons 
vel pcr vcrba habcnna tracratum in futurum,&cum 
hac ihftiiiclionc pertramit ctiam lo. Anto. Rubcus 
in LGallus. $. quidam rcctc.S.col. 111 ti.cumlcq. if.de 
libcr.& polr.li. qux diltinctioan iic vcra.luprain iccti 
do calu principali dicfttim ftiit. , . 

Ex fupcriori igitur conclufione infcrnir primo, 

i^tqubdcum m rcftamcntointcrlibcros lcmpcrintcl 
ligaturappoliULUuliilacodtcill.uis,vtu]uccompcn« 
diola ftibltitiuio verbis dn cctis in co tcliametuo im- 
puberi facla lcmpcr polt pubcruccm mrc riticicom- 
milfi vaIebir.Claud.de Seyl.num. 16. GaliauU, nura. 
i9f.&Ripa,num.36.ind.l.Ccncurio.lafinum.i i.in 
finc, Curcnum. 5 6.& Cagnol. num. loo.in d.l.prcci« 
bus.Ial.incil.vcrbisciuihbus.num. 1 5.Guihcl.deBc 
ncdic.inc.Rainutius,in materiacompcndiofx.num. 
j j. cxtradetcftam.& Rocr.decii.j j.nu.i o.&qubd 
in tcftamentoiiiccrhbcros (cmpcrccnlcacurappofi- 
cacUufiilacodicillaris, tcnetglolUcommuniterap'. 
probacain lcoh.rrcdi.$ cum fili.r,in vcr. valuir. rf.eo- 
dem,&in l.filq. C.ramil.crciicun.quam lcquutifimt 
Bald.iu l.li iurc. C. dc rclum. mantim.Alcx. in conliL 
t05.niim.6.lib.^.Grac. rcfponfo 1 1 1.1111:11. zS. lib.i. 
Soci.iun.inconli.i 44. nuin._{6.1ib.a.Guilicl. Bcncd. 
tncLc. Rainutius,in vcrbo, tcftamcntum , nnm.,- 1. 
cjctra dc tcftam.Trigon.(ing. 1 04. Tiraquci. in tract 
de pcn. cau.i i.nuni.if). & i7.Bocr. dcali iao.nu.6. 
lulius CUrus,qui hancelll-cdmuncmopinionnn cc- 
ftaturin hbro tertio fcntentiarum, in fj. tcftamcn- 
tum.in vcrf.vntimumcn.Bellon.inconli.S r.num.4. 
&rcrnan.Valq.inuactdc fucccf.creat.9.1 1.11U.65.& 
in trac5t.de fuccc(Cprogrc(hu$. 5 o.nn.4^. & 4 5< ' 1 

Hxcconclu(io mrclligicur pcrRip. lnd.l.Ccntn- 
rio, num.Sij. quando compcndio(a(ubftituciomix- 
tacftcum rcciproca fubftitutione, vt qniadixcnt te- 
ftator.fili/s hxrcdibusin(ticiicis,&quadocunqaeal- 
tcr ex tilijs mcis dcccilcric alterum ci fubti iruo . iccus 
verolifubftitutiocompcndiola lituctavm lulicxfi- 

1 5 hjs.EtmoueturRipa,tquiapriuilegiaconcclIarcfta 
mcnrointcrhbcros, locum habenr, quando parcr m 
fitoorcm omnium .rqualircrdiiponir, iu dicitRo- 
raan.in confi. 1 7 9. & in conli.^ S 5. qucm lcquuntur 
Dcc.in confi. 1 o r.num.6 Socr.in conli. ^.anrc tincm, 
hb. 1 .Dcc. in conli.tT 1 1 . & 111 Lhacconfulcillima , nu- 
me. ?7.C.quitc(tam.facc. polfiGrat.rcfponfo 1 56. 
num.49.lib. 1. Maria.S0c1.mn.in coniu 1 17.nmn.10. 
& 1 y.liii.).in conli. 1 47. num.40 A fcquen.&in con- 
fiLi 8p.num.8 r.Iib.i.Tiraq.dciurcprimige. q ^.rui 
mcro^.Anr. Rub. inconli.6.num. t. & iftacitcom- 
munis opinio,prouc attcllatur Horatius Mandoiius 
ia addu^id Roman. in conli. S 5. & hanc vcram cila 
concludtt Cur.iun.in i.hacconfiiltitfimx §.cx imper- 
feCto,nu.i. C.dc teltam.quando magnacft mtcr libc 
ros incquahras pcr patrem obicmata. 

Hxc RipafdccUratio cltnoubtlis, prouripfedi* 
cit: vcrum in (c rtuanum coitiinci ditHcuIcaccm , crt 
contra Komani fcnicntiam tcncuuPau.de Caitro* 
Corn. RiminaL & .M.u.',i . Anronrus Nacta,in Aa.cx 
impcrfecto. la/.io l.hacconfuUidima. C.qui tcftam. 
fac.polLBaLin l.filij.ClimiLcrai" Alcx.m conf.146. 

voLi. 
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vol.i.Bocr.dccif.i40.num.S.Parifinconli.$4.Cum. 
in confi. i 5 & Bcrous q. j 6.in fi. & Marcus Antonms 
Nartain conii.6n.vol.j. 

Vcrumopinio LudouiciRomanicfta-quior, qtu 
fcquiturctiaGardin.PariGn conli.j r. vol.i.&Gcrar 
dus Albcrtus in rcpct. Lfi patcr, num.8 7. C.de inftir. 
& fubfticut. Pro qua condulionc facit Primo: nain 
quando funt duo rcftamcnta intcr libcros, illud prc^- 
ualcr.quod e.quaiiratcm continct.Card. Parif.incon- 
11.14.& 1 5. vol.i. Sccundofacir.nam vtcuitctunn- 
equahras interhbcros.vcrbaaham ltitcrpretationc 
rccipiunt.quamahas rccipcrcnt, Bald. Ang.&Salyc 
in l.in tcftamcnto.Cdc teftam. milit.Bal.in Lfilw cu- 
iusin7.q. C.famiL crcilc. Soci. in LluTcdes mci. $.cu 
ita.col. j.vcrf.tcttia ratio.tt.adTrcl>cl.Arct.in conlil. 
1 t}.coLi.Corn.inconfi.i t4.coLi.volum.j. Dcc.in 
conh.4 1 col. 1 & in conii.4 ;.iti fi.& 111 conli ; 1 9.C0- 
lum.fin. Cv ab iftaopinionc Romani vti arquiori & bc 
nigniori noncft rcccdendtim , iuxra traditaper Ioan. 
Ncuiz. in Syiua fin nupr. lib. r . nu.68. qua vltra ahos 
fcquitur ctiam AntoniusGabric. in iuis comunibus 
opinionibus, lib.^.m tit.de tcfta.conclu.6.&pcrprc^ 
dicia rcdditurvcraconclulioRip.v.qua-proccditct, 
quando fubfthutus non clt dchberis.fcdeft cxtra- 
ncus.&ratiocft.quia quod m tcltointelligaturclau- 
fulacodicillaris , dicitur conccdi huictcftamcnto in- 
tera"ibcros in priutlegium, gjUo d.$.cum rilu.lcd hoc 
priuilcguimhabct tantumlocum rcfpcchilibcroru» 
iecusvcro rdpcduextrancorum.cL§.ex impcrfedo., 
quodnoulolum proccdit rdpcdu inllitutionis, fcd 
etiam refpcttu hibltmitionis, vt trailir Bocr. in dcciil 
xj,i. crgo qilando cxtrancus fuit fubftitutus , in cius 
fauorcm claufulacodidllaris intclligt non dcber. 
16 Sccund6infcrturcx pra - didaconclulionc,tquod 
cum iuramcntum babeatvim claululx codiciliaris, 
qma faatadum valcrcco moilo , quo potcltLcu pa- 
ic.-.t.hlius marrcm.tt.de lcg.i.& ibi Doclo. Ial.addu- 
ccns aliosin $. itcra li quis poftulanre.coLi.vcrf. no- 
noiuramcntum,Inlht.ilca0tio.Dcc.inconli.4O4.nu- 
mc.pxum lirq.Albcr.Biun. mconli.89. num.i. Soci. 
iun.inconfil.1 jtf.nume.i4.v0Lj.fiin ccftamcnco,in 
quo humfmodi lubltitutio fatra cft , iuramcnrum fit 
intcrpofitum.pott pubmaccm.in vim fidcicommiili 
fubthcutioilla lubft incbitur , nam uiramcntum,ha- 
bct vim claufula* , omm mcliori modo. & hinc cft, q> 
in hoccafu, leftamcntum, quodnon potcft valcrc m 
vim reftamcti>valct in vim caufx intcititi,Bal.& Itno 
la in d.$.tiltiis matrcm, Arc.m l.ncmopotcft. ff.dele- 
ga.i.col.$.in prin. rerl.in cadgLSori.inconli. 66. nu- 
mc. 1 o.vol. ; . Cur.iun. in cond. 1 44. num. 1 j.Soci.ia 
xcg.598.1n j.bmicat.&Guald.in cit.de lcgat.caur.i. 
qu.rclatilulaomni mdiori modo facit tcftamentuin 
valcrcin vim daufulccodidllaris. Curt.iun. in confi. 
71.S0ci.in conlil. 1 7 j .& in conli.66. numc. t o.vol.t. 
Parif.1nconf1.61.num. 1 6.vol.i. &GnaldcnCcaur.i. 
vcrfi.quartum rancdium cll , ilc legat.& in tcrminis 
noftr.cqu.rlhonis tradmt laCnum.i t.Cacdalup.nu 
mc.f6.&Ca£nol.numero 1 99.indlprccibus.Scyf. 
mi. 16.Gal1au.nu. 1 9 i.& Ripa, nu.87.rn dd.Ccturio. 
lai.in l.quaoiquam, nu. 1 7. Gdc ridcicomm. M.trcus 
Antonius Natta inconfi.4i6.nu.i jJib.i. &Rolan^i 
Valkin corui.-o.iiuai.i ol. 1. 
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Et fi dixcris, quod quando acrus dcficit rationeco 
fcnlusiurametum hilulopcratur, Bar.in l.liquispro 
co,num. t r.ff.dc fidciulL & ptobat tcx. in l.fi. Cdcno 
mtmcrarapccu. &hinccitquod iuramcnrum non f# 
ettcndit ad non cogitata.gl.ordin c.ad noftram, cl 1. 
in vcrbo.in mcnte , cxtra dc iur.& Bar. in l.kiendum. 
fT.de vcrb, oblig. fed in cafu noftro dcficir conlcnfus, 
cumnon oblique.fcd dircitc tcftator fubftttuit,& 
idcodcdircda&non dc obhqua liihlhtutioncconi- 
tauit, crgo iuramcntum no trahitur ad fidctcommif- 
fariam lubllitutioncm. 

Rcfpondctur, quod immoconftat dcconfenfu, & 
tcftatot cogitauitdc fidcicommiflariafubihtutionc: 
nam proptcr vcrbum, quandocunquc, apparct refta- 
torcm voluillcomni tcmporc,& lic poft pubcrrarem 
fubftitutioncmlocum habcrc,& proptcr vimiura- 
mcnti omni mdiori modo, & idco cum co rcmporc 
dircctg valci c non pofii t, non cft dubium quod valc- 
rcdcbct iuretidcicommifu. 

Etcxhacrdolutionc infcrtur idcm clTc.quando 
intcftamcntoadcllct dauiula.omnimclioti modo, 
prourconcluduntCaccialup. inclLprccibus, ntt.r8. 
Gal.ntimc.i9i.&Ripa, numc.S7.1n d.l.Ccnturio.& 
Cur. inconli.71. num.8.&iatiotit,<iuiac!auliila. li 
non valct vt ago, valcat vt valcrc jxjtclt, ouando dcfe- 
.&us cft in caula cfhcicnti , vt hic in tcftatore, tunc 
opcratur vt valcat omni modo,quo valcrc potcft, 
Bar.& ah) Dodorcs in l.j. $.fi quis lta. tf.dc vcrb.obb* 
17 Tcrtioinfcrtut ctiam.tquodinomnibuscalibus. 
inquibusclaufulacodicillarisfubintclligitur.dcqui- 
bus habctur pcr Doclorcs in l.cam quam. C. dc ridci- 
commiir. ldnpcr compcndiola fubllinitionrTdiCto 
modo conccpta poft pubcrtarcm invun hdcicom- 
tuilli fublitiictur. 
1 8. Quart6& vtimo notabilius infcrtur.tquod hodic 
fcmpcrcompcndiofafublhrutio impubcri vcrbisdi- 
rccus fada polt pubcrtatcm in vim fidcicommilii va- 
lcbit, li tamcn tcftamentum a Notario fcriptum fuc- 
rit, nam notarius vidctur rogatus, vtm tcftamcnto 
apponat claufulas folitas & confuctas, Bald. pcr illum 
tex. inLfin. C.dcfiddulK&latctratlit AntoniusGa- 1 t 
bric. ln fuiscommunibusopinionibus mhb.6.intit, 
dcconfucrudinc , condu. t . daufula enim apponi fc- 
lita , li appolita non fit , tamcn fubintdligitur. c.cum 
M.Ferrarienlis, & ibi Dodorcs,& prarfcrrim Dcc.no 
mcro 18. cxcradcconftirllcdhodicdc confucmdinc. t 
nouriorum cft , vt in vnoquoquc tcftamcntoclaufu- 
lam codicillarcin adhibcanr.vtquoudicobfcruarev» 
dcmus , vt tradunt Ripa in d. 1. Ccnturio, num.8o.& 
S0d.1un.in conlil. 1 06. in fi. hb.;. Ergo hodicfcmpcr 
compcndiolalubltitutio vcrbis dirccris impuberi a i 
patrc tacla poft pu bcrrarcm a»l fidcicommilliim por 
rigitur.fi notarius teftamcritum fcripfcnt. 

Sublhtutioiqicurdircdisvcrbisfacbpoftpubcr- 
ratcm cx daulula co<lici llari ad fidcicommillum por- 
rigicur.vttupradiximus. HicconcluliorccipirdccU 
rationcm, quaicft, vrhcit lurc cbufula codidllaris 
porrigat dircdam fubftirutioncm ad fideicommit 
fum, tamcn non porrigic nilt vfqucad tcmpus in fub- 
ftitutionccomprchcnliira, non pcrpctuo: vtfi tdhu 
ror dixcrit , & ii fihus mcusintra 10. annum dcccllc- 
(it, Txtius lit Iwrcs: vtiqj fi dcccucritpoft 1 oannum, 

nihil 
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fiihiloperabicur cljufula codicilloris , itrd (i dcccllc- 
Xicintra lo.annum, j>o!tpuhcrurcmoperabi<ur, vt 
ad fiddcomillum fitcia fuofhtutio porrigacur.Corn. 
in Lu frarcr. C dc fidcicom. cc Ripa in d.LCcnruno , 
num.S /.& ranocft, c|iiiacl.iii(tilxapj)olitxiniiilb-u- 
mcnroadconualidanda ciilpodta iuco, non dcbcnt 
di(poliualtcrjrc,tcd circjdilpofirj.idordinatum fi- 
ncm vcr(an,(:lcm.).dcpr.rbcn.in rT.Dccincond.i. m 
fine.lcd Iu % c clauuilaCOicjicjHar» appomrur nitefu- 
iiKtitis .u! dilpofitj in eisconiulidanda, vt ti rcftamc- 
xum diuclonon valcar, in vim fidcicommillifiibfli- 
nc.vur.Lfi.C.dccodkiLliar.cValij in Lj.rKdciurccodi 
cil. cr^o non dcbcr difpoliu amjilj ji c, & lic lubftitii- 
uoncnireuridj:nadio.annuiii jmpliare.vt vltrail- 
lud trmpus porrigatur. 

O^inrodeclaraturprindpalisconcluiio non pro- 
l$ ccdcu-, jquando compcndiofi fublhtucio faCia ruii.' 
ictcumd. tuburiuo,q!iandociinq;:narn cucpoltpu- 
bcrcttcmin vim rideicoinmilli fiili(lin>:«.;ur,Ang.in, 
Liu pupillari. fl.dcvurvcvpupil.cvind.l.precibiis.c»: 
ibi Arc.nu.^.ccin d.LCiauurio,nuin. j.&ibiGaJiau- 
la, n um. 1 9 6.&C R ipa, n u m . 7 4. 

Moucnrur.quia quido additum fui: diftributiuii, 
qnandoaitujucconfl jt teftacorem vltra pupillarem, 
voJuillcaliam fubltitucioncm fiiccrc, quar nunqium 

ropuit vllo modo valcrc vt dirccta,ergo ubliquari dc- 
erlSceuoIa. (Lad TrcbcLl luic rationi rcfpoiulctur» 
negando rcftarorcm votuiilc aliam (tiblcicucioncm 
£icere,quiadifteiburiuum,qujndocunquc, non facit 
Cciirn fad U fu ille plurcs fublhtutiones, fcd vnicam : 
quccum litdu'ccra,& pocuicvalcrcvtpjpilLris ,nu 
dcbct pollcaobliqnari.dl.vcrbisciuriibus. I luicrc- 
lboniioui rcplicac Rtpa, diccns, quod licct hxc vnica 
itt lubihturio, tamcn pcr illud dilcribuciuum , quan- 
docunquc, conltac Ceuatorcm vcllccaoi poitpubcr- 
utcr.ilocum lubcrc: crgocum illo tcmporc valcre 
non polfitniii obliquctur,tcquicur,quodadhoc vc 
volunus ccflatoris fcruccur, obhqturi dcbet, atgu- 
mc.>.d.l.5ci'iiol.i. 

Sccqndo rclpondctur.qtiodillud vcrbum dctcr- 
miratura verbo , H.rres cfto. crgoilla (ubftiruiio cx- 
tcnditur cuocuaquc tcmporc poteftcllchrrcs. I iarc 
rdponiio rcmoueturcxco quod imnio vcrbum, ha> 
rcselio, potuudtrcrnunaturavcrbo.quandocunqj, 
qnam econrra, ca ratione, quia illud vcrbum, hxrcs. 
elti, eft polfibilc quod li non dc iurcciuih, ialccm dc 
iurcgenuum, c:umj>oftpubcruceraeVrx>ftacbura 
hxic-chtaccm veiiriccrui: icd vcrbum, quandocunq; ^ 
ilclui ji.utira rracrura rcmporis ligniticat.idco imj>of 
fibilccll criam fecundum luris lubrjliutcm, vrad tc- 
pus &c non pcrpctuo intclligatur :6c idco vcrbum, 
qiundocunquc, rcfcrtar admortcm inftituti,quo 
tcmjiorc fubliitutusdc voluntatc tcftacoriscftadmit, 
tcndus , & propccrca fokcm dc bcnigniute in vim fi-, 
dcicommilli iiiblhtutiodcbetfublhncti. 

Tcrti6 Si vltitno rcfpondctur, quod vcrbum.quan 
docunque.tinonajijionatur, fabincclligitur: crgo li 
expriir.irur,nilHlopcratur.l.:.fl dclcgxj.Hxcciuiu 
refpojilio mihi nnn jdaccr, quia negoquod fubintclli 
garur dichim vct bum, quandocunquc, quando adcft 
vcrbum , I.ires ctio: nam quando iubfticiitio finc co 
fhftnbutiuo codpitur.vcpuu &c ii fiUus rncus dixcllur 
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rir , Titius h.rrcscfto, tunc proprcrea Vcrba dirctfta 
fubllirutio vidctur vcri6candain vulgari &inpup»l-' 
lan',in quibuscalibus iublhrutuspotcitcitch.crcsdt 
rxCtus.aclcctisclt,quadoadclc vcrDii, quandocunq, : 
quia tunccum illudcxtcndacut adrcmpus ctiamadi 
tar li.vrcchtacisc\: pubcrutis.nccclleclr.adhoc vttc- 
ftatons volunras lcructur, vtulis fubltirutiodcbc* 
nignicucad tidcicomilliim crahariir,arg.d.l.Sccuola« 
Exprxdicta rationccgo hanc opinioncm tcnco, 
Iiccr contranum tcncant Alcx.ind l.Ccnrurio, num. 
tftf.Caccialtip.iniLl.juccibuv.nu.^S. Arcc.in $. extra- 
nco,nu.i i.in ri.lnltitjlcj>uj'ill.(ubdu.f rancus inc.fi 
patcr,col.: 8.vcrflalqucrittir,dctcltam.in 6.i5cGuil. 
dcBcncdic.in tractxompcndioiisnum.j t- 

£t(uj>radiclaoptnio untomagisproccdir, quan- 
docft fadtapcrdillnburiuumgcminatum , vt quan- 
docunquchlius mcusdcccflcnr, Tiriiisquandocun- 
quc, vcl quacunqucdic hxrcs cfto, iu tradir Ang.in 
d.LCcnturio,qticm ibi Alcx. cxRijufequuntur.arg. 
Lpluribus.$ j.rl.dc vcrb. obhtrat. fccundum intcllectii 
Balcfi cv Patih de Caltro ibi.rum verbagcminauplul" 
qtum limplicia opcrantur. LBalilu. ffiad Trcbcll.cc 
nou, quoddiciio, quacunqucdic, cll dilbriburiua, 
prout cradic Riju in 1. hxrcdcs mcL $. cum ita. rf acL 
Trcbcl.cv: in calii noltro cft vcriflima conclutio , quia 
iila vcrba , qiucunquedic, comj>rehcndtint tcmj>us 
cciam poftpubcrutcm:crgo,cumdircct6vaIcrcnon 
poflit,lubthtutioobhquan dcbcc 
ao . Scxtodcclararur non proccdcrc, f quanclofubfti- 
tutio cllct ficia pubcri vcl extranco puocri vcl lmpu- 
b<n: n tm cunc cura ab tnicio uirc dirccro non valuc- 
tir,in vim fidcicommtfli fublhneturqirout tencntgl. 
l)yn.Bjr. num. j . Bald. num. i. vcrf. iuxu hoc qurro. 
Arct.num.t.cc^.Pati. dcCaft. ntim.7. Albcr.in finc 
ImoLi,num.4.6c Alcx.num.i o.in Lvcrbiscituhbus. 
tT.de vulg.cc ptijMil. Albcr.nu. 1 10.Fulg.num. 1 «;.Arc. 
i)um.rt.&Caccuhip.nume. r r.Scbaft.Sap.nume.7 1. 
Curr.num.ft1. & Cignol. num.i 10. inclLprccibus. 
Ang.nu. i t.Arc.col.^.Clau.dcSqlcl. nu.i f.Sociun. 
mi. 1 z 4. Atcia. nti6 6.cv Laufr. dc Oria. nu. 1 -. 1 n d.l. 
Centurio.laco.Butri. & BaLin l.cx tribus. Cdc inofh. 
teitam. cc in 1. & ii line. C. adTrebeLAnc.de ISutr. <.v 
Cardin.in d.c.Rainiitius.qlof.in d.l.Scctiolx Birtoaa 
l.j.$. li quis ita.num. f. fl.de vcrb.obligat. Bald.in l.mt 
lcs ita, 111 priu. fl.de m iht.tcftam.ee 1 n l.cxtr ancum, n u 
mcro 1. C.dc h.rrcd.infht. Arcr. ind.$.cxtranco, nu- 
me.3.Imola in 1. 1. ntim. f .rf.de vulg. Francus in d.c. li 
parcr,col. 1 8 A'GuiL dc Benedicin tra&compcndio 
fa-.num. ; f.iSitcq.cVnum. t?.& 19. candcmopinio- 
ncm tcncnc Alcx.1nconli.S1.num. 1 . voLx. Acincon- 
fiL^o.num. i.vol- 1. & in conliL 10 1 . numc. 1 9. vol.fi. 
Pau.dc CjlLin confi. 4 1 1 . ntim.i.ltb.;. Soci. in conli. 
1 1 6.cV in confi.77. vol.j. Bcrtran. in conli.io 1 . nos f. 
lib.a.l>cc.iiico!i(Li78.num i. Patiilinc0nli.7j.nu- 
mcro 4i.cciaconli.9:.num.9. vol. i. &in confi.j^i 
num.i7.vol.j.Soct.iun.inconii.87.num.i.&:incon* 
fiL9 R -'»iin. J4.vol.j. Corn.in confi.; 07. num.4. hb. j. 
GiudoPaparinconlLioi. infine, cSCinconli.io j.co- 
lam.i.I.il.iu confilio ii.libro tcrtio, cclucccftcom- 
raunis ot>inio,qtura ctiam tencnt Fernandus Vali 
qmus in tract.de iucccirprogrcflu,Ub.i.$. 1 8. nu 69. 
Bellonan d.$. cxtrjnco, c\i Uclphui. Deaf. 17 1. nu. 1, 

Hxc 
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Hxcconclnfio probaturin l.cx facip, in prin.rT.ad 
Trcbcl. & in l.rilnisfamilias. $. vt quis hxrcdcm. ff.dc 
lcg.j.&in I.Scxuola.ffad Trcbcl. 

Conrranam opinioncm tcncnt glof.ind. $. cxtra- 
nco,Imalaind.l.Centurio,niim.t i.& t-f.&ind.cap. 
Rainiitius,Ioan.Andr. in c. fi pater, dc tclbmcn.in 6. 
Alcx.ind.l.Ccntuiio, ntim.70. Ang. ind.l.prccibus, 
numc. 1 t.Polit. inrraclatu compcnd. fubllir. milu, 
colum 9.loan.Dilect.in tracra. de Artc tcftan. in titu. 
dc iubftitx. 1 1. & Matthcf fing. 1 j 9. nu. 3 . vbi aflet ic 
hancellecommuncmopinioncm.fcddccipitur. 

Qui Dodorcs mouenttircx plunbus,&prim6.C6 
pendiofa (ubffitutio per vcihadirccta impubcri fa- 
tia,qux voluita principio,& tamcn cucnicntcpuber 
tatcexptrat in torum , vt tradit glof! in d.l.Ccn turio . 
crgo multo magis non dcbct valcrc a principio faChr 
pubcri , arg.l.parrc furiofo. ff de his, qui funt lui , 
alicni iur. Huicrationi rdpondctur, quod hxcaigii-' 
mcntatioincafunoftrono proccdit debcniqnitare, 
cumadhucvt tcftatotis voluntas fcructur, vcibadi- 
rcdta obliquantur a principio, prout patct cx iuribns 
fiipraadductis. 

.Sccundomoticntiir indti&aad vnumfincm, non 
dcbcntopcrancontrarium effechim I.lcgata inuritiW 
trr.ffdcleg.j.&l.legatainutilitcr. ff.de adimcn.legati 
fcd pupiilaris fubditiirio fitad vtilitatem impubci is, 
glofJa.commiinitcT approbara inl. cx tnbus.C.de» 
inoffic.tcltam.tcncnt Bart.&omnes in li. ff! codim. 
& in l.prccibus. Ccod. pcr tcx. in l.fi pupillus , in vcr- - 
bo, vtilitatcmimpuberis.ff.dcacquir.hxr. crnoditfra' 
pupillaris, quc; ad vtiliratcm impubcris fit.non dcbcd 
conucrti in fidcicommillariam, qu.r ipfi unpubcri 
damnofaeft &oncrofa, arg. l.cohrrcdi. ji.cum fihx. 
ffdcvulg.&pupil. 

Huic rationi rcfpondcrur, quod fidcicommilliim 
vniucrialc, qtiodlocopupillarisfubrogatur, non re- 
putatur odiofum, fcd fauorabile, vt ptobatur arg.' 
d.l.Scxuola, &lmulrinoiinotx. ff. delibcr.&pofth.' 
&adcorcpuratur fauorabilc.quod cxillonondcrra- 
luturadTrcbcllianica fauorc iplius impubcris, laf. 
ind.l.multi.qiiidirir, idcin tcnercglof.inl.fideicom- 
miflana. $.fi. ff'..id Trcbel.&ibi Imo.&Koman.Bald.' 
in rubr.Cqu.T 111 fraud.crcdit. inl.poft morran,col. 
pcnult.Cde liifeicommill.& in l.iubcmus , in prin.C 
ad Trcbcl.qui mouentur pcr tcx.in l.in fidcicommif- 
fi.$.cum Polidius. flldc vfur. & farit tcx. in d.l.Socuo-' 
la,invcrbo,totum.&rariocft, quialici, cui cgofui 
pupillariter fuhftitutus.licet inutilitcr, vtilc rcputarc" 
tur , quod mc fucccflorcm habcrct in bonis tam fuis,' 
qtiam rdlatom:runcncgari non potcft.quinfihi vti- 
Jefir, quod mchahcat lucccllorcm in bonis faltem 
teftaroris argnendo dctoto.uipartcm, vtinl.hxre- 
dcs mci§.cuin ita.&ad Trebell. 

■ Tcrt:6 moucn tur per tcx. in I. i.f.fi quis extranrii. 
ff.dc vitlg.cuin fic innuccndo: nam fi quando fit fub- 
Aitutiopupiiiatis per vcrha dirccta cxtranco impu- 
bcri valcrct a prinapio iurc fidcicommifTi, non dcbc 
rcrpoftcavalcrc, vtdircctapunillaris, licctillumex- 
trancum impuberan poftca adoptarct, cum fideico- 
miffaria non traharut ad diredam , vt notat glolla in 
d.Lvcrbis ciuilibus . & ramcn con rrarium cft , vt pro- 
baturin &$Ji quiscxtrancu, fxcundu magiscommu 
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ncm intcllexftum.ergo fequitur quod non eft vertim, 
quod il ta compendiofa , qux a pi incipio vt pupillari* 
dirccra valercnon potcft , valcatiurcfidetcommifli. 

Huic textui (ic indticto rcfpondetur , negando vc- 
rum cfle intellecrumcomuncm in d. J.fiqtns cxrra- 
ncum,protitipftim rcprobaiiifuptain matcriapupil 
laris fubftttutionis.fcd daro quod lit vcrus, adhuc no 
obltat.quia obliqua illa 1 u bft itut to.idel t quod illapu 
pillaris idfe fidcicommifli fubflincatur.trahiturad 
dircclam pupillarem cx cxprdla tclbtorisvolutate, 
<jui teflator cxprcllam pupillarcm fubftitutionem fe 
cit:&idcoficxtrancnm dcmum adoptcf.pupillarisil 
la inualida conualulatur cx voluntatc tcftatoris.nam 
iurc fidcicomifli fubflincturde bcnignitatccxpra> 
fumpta teftatoris voluntatc, dummodonon valcar, 
ncquetcniporcmortis tcftatoris dirccto valerc non 
poilit: fcd 1 1 potcft valctc.vult quod pupillaris cxprcf- 
lavalcat, &hocmodo non clt inconucnicns, obli- 
quam de voluntatc tcftatoris ttahi ad dircctam , iux- 
ra notata pcr Bort.in l.quarebarur.C.dc rcftam.milir. 

Jiuan fcqmintur Bald. Ang. & Pau.dc Caftro, vt rc- 
crt&fcquitur lat. ind.1. verbisciuilibus, ntime.i 1. 
Pr.Ttcreacftanimadticrtcndum ,quodquomodova- 
kat vcl non valc.it fubllittitio, attendirur tcmpus 
mo r tis teftatons: i n tcr ca cn i m vo! u n tas tcftatoris cft 
ambulatoria, ncc dicitur aliquod ius dircctum vd 
obliquum e\ tcftamcto hrrcdi vel altcri compcterc, 
& idco non tenct illa atgumcntario. 

Quarto moucntur per tcx. in l.fin. C. dc hxrcd. in- 
ftitucn.vbifubftitutio,qu.Tnon potcftiurc pupilla- 
risvalerc, iudicatur potius vtiurc vulgaris quamfi- 
deicommifli valet. 

Hiiicrcxruircfpondetur, qiiod antcaditam here- 
diratem bcnc verum cft.quod pupillaris cont incr ml' 
garerh , & idco potius iudicatur vulgaris quam fidet- 
commiflaria.fed poft aditam hxrcditatcm, quo cafu 
vnlgarisetiamtacitalocum lubere nonpoteft,tunc 
ptipillarisicnminvim ptipillarisnon ftibftincattir, 
valct in vim fidcicommifll. & nota quod in d.l.fi.vcr- 
ba non paticbanmr vt ad fidcicommiflum rrahcrcn- 
tur, tum fideicommillarius no eft hxrcs hxrcdis,fcd 
tcftatoris.&ucctvubariter fubftitutus fit hxreste- 
ftatoris & non nxrcdis: tamcn verba in d.Lfin.minns 
inq>tc conucniebantvulgari, quam fidcicommifla- 
rix proptcr verbum.hxrcs cfto. 

Exprxdfcri» \ic'cs, qu6d hxc fccunda opinio in' 
puncloitiris non cll vcra, fedprima vti communis 
cfttene:ida,qu.rprcbarur hacrationc. Iftacompcn- 
diofi (iibftitatto facla pcr vcrbum , quandocunque, 
continet temptispupillarii .rtatis, & temptis ptibcr- 
ratis, ncc non rcmptis aditx h.rrcditatis & noti adtte.. 
Cum igirur-pupillaris fubinturio valercnonpofltr, & 
mitiimrvulgaris proptcr h.Treditaris aditioncm, fc- 
«jnittir qtiodvaleat invim fideicommiili: namrem- 
porenv.»rtish.rredis, quocafti cticnit fubftittitioni» 
eondirio.non valctin vim vtd!iarispropterh.Treilita 
tisaditionempcrh.Tredcm factam: non in vim pn- 
pillans, quia facta fiiit pubcri , vcl cxtranco impnbc- 
rircrgo ad hecvr teft.iroris volnntas feructur, necdft' 
eft quod in rim fidcicommifli fiibftineanir. • 

Hrcconcltifio, f?anrecommuni opi.iionc, rjuod 
compcndiola pcr \ciba duccla fa^ia non cr>mprc 
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hcndat fidcicommillariam.dicoquod procedir cria 
ii non (itappoiitum verbum,quandocunquc.& ratio 
dt, quia vei ba rcitatoris habcnt tractum m futurum 
&rdpiciunt tcmpus mortis h.trcdis inicituti: cclic 
hcccompcndiola fubilitutioa prmcipio rdpicic tcm 
pusadttx lu-rcditaas Cvnon adir.r. vudccum tcmpo 
re mortis hcrcdis n6 poflic locum liabcrcpupillans , 
quiafaaafuicpubcn vcl cxrrancoimpubch: nccvul 

Ens,cum hxrcdicasfucnt adita,('cquitur,quod locu 
bcatfideicommiilaria, ad hoc vt tdtaroris volun- 
t.v. ieructur.qiixadhoc vt locum habcar, rccedere 
debcmusa proprictatc vcrbarum. I. non alttcr. tL dc 
lcg. j . l.pcdiculis. $. Labco. lf.de aut o & argcnto Icga- 
ro.&Lhxicdc-s mci. $.cum ita, & lbi Bar.tL.uI TrcbcL 
&iu tcnct Aymon Crauctta in conf. 5 o y. pcr totum. 
21 ScptJnio dcclaiarur nonproccdcrc.f quandocil 
fa&a ipcciali.% Sc cxprclladinnmcratio xucum, vtpu- 
rafi in pupiuarixtatc.vtlpoftcaquandocunque dc- 
crllcrit , &c. nam dicra iubltituuo ctiam riucicom- 
miitariam conrincbiclubltinitioncm, glofl.t maqna, 
infine,Cyn.num.io.Salyc.coI.i.Bald. num.4S.Ang. 
num. 1 o.Fulgoi.mira. 1 y.Iaf. ntim. 1 C. Cacaalup.nu- 
me.47.Scba1t.Sap.num.74.in finc,Curt.iuime. c6. & 
Cagt10Lnum.1cS.in d.l.prccibus. Ang.nu.4. Galiau- 
la,nuro. 19 j .& Ripa.num.76. in d.l.Ccmurio . Alcx. 
indJ.vcrbisciuilibus,ct>l.pcn.vcrf.nonobllat dJ.Scx 
uola.Azoin rubr.C.dcimpub. nu. 1 S.infine,& Abb. 
in cicRainutius, nuni.i t . & hxc cit communis opi- 
nio, dkiccundum Ang. incLl.prccibus.ncmodilcrc- 
pac ab hac opi nionc. 

Hxcconclulio tanro raagisproccdicquandodi- 
&umciict,&quandocunque deccllcric, Titius hx- 
rcs dlo, vulgarircr , pupillariter , & pcr fidcicommi£ 
fum.Rjpain d I.Ccntuno, numr.7 8. Si ibi Gabaula, 
nu.i9j.&Dcc.indJ.precibus, nu.10. &ibi CagnoL 
nu.i07.& fuit dcciiio Banoli in I.quxrebatur, nti.j. 
ibi,&cconucrlo cilct idcm.lt.de milit.cdtamento. 
l X Octauo dcdaratur non proccdcrc, f quando fub> 
ilicuciohtincodiallis: namainccuui cocalu non 
poilitaliquoicrnporeiute dirccto valcrc, necciTariii 
cnc.vtdictadirccufublload fidcicominillum rraha- 
tur.Iaf.in d J.vci bisciuilibus, num. 1 i .Cav.cialup.nu- 
roc. jo. Cur.nu. (6.&Cagno. num. io6.ind.l.preci- 
bus.Ioan.Dilcct. in rract dcarcc ceibn. in tit. dc fub- 
Ait.c. 1 x.£aLin conli.9 1 Jib. f .Bcrtr.in coi! 10 1 .nu.4. 
hb.i.Curt iun.in conli.70.num. 8. & Dclplun. DcciL 
17). num. 1 . & clh communis opinio , qux probatur 
DC-rtcx.inl.Sa;uola.iL\id Trcbel. 

Hxcconclulio non proccdit, quando apparcrec 
teftatorcm voluillc fubilitutioncm 111 codicillis fa- 
cum valcrc lurcdnccco, ita tradut Ang. m d.Lvcrbis 
ciuilibus,in fi&ibi Alcx.num.8.&Scbaft. Sapan d.L 
prcabus,nu.70.qui moucncurpcr tcx. ml.illud. $.tc- 
itatori.tF.de iurccodicil. 

Nono 6i vltitno, (alijs declarationibus omiilis , de 
quibusper DoctorcsincLl.Cenrurio,&prxapucper 
Rjpam, num.7 1 . vfquead nu.8 S. & in d.l.prccibus, ) 
23 fdcclar.irur non procedcrcquando eilct appolira 
conditioiibcrorum, vtputa, ii filius mcusdccclicnr 
line libcris, 1 1 1 ius lixres cfto. Vcrum pro rcfolu tione 
huiusdcclaratioms, dicas qubd in hac conclufionc 
dux funtprincipalcs Dotiorura opinioncs:Quarura 
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phmadt.quod dicia fublcirucio ficomni tcmpore. 
fideicommillaria. quam opinioncm cencnt glof. & 
Iaco.de Beluifo in d.l.pcccibus.Imola inc.Rainutius,. 
extra dc tcftam. Salvc.in cLLCencurio. Oldr. in conii. 
^p.raccum ralcclL&CornJicccinadcnrcr, inconfi. 
17 i.volumincprimo, qui Dooorcs ex pluribus mo- 
ucntur. tamcnomiilisicuibus, duofuntfundamen- 
ta,qu.r vrgcrc videnmr. 

Primumdt.iilacondirio, fi decclTcrirfincIibcris, 
non conucnit pupillo, qui non potclc habcrclibcros, 
ideo rcfcntirad maiorcm , qui libcros habcrcpoccft. 
Lprima. tf. dc fuis ck lcgir. Iixrcd. crgo dida fubltitu- 
cioinccrprcratur lcmpcr ridcicomnuilana quaii fa- 
ica poA pupillarem xcarcm. 

Huic racioni pluribus modis rcfpondccur: (cd 
omidis lcuibus , crcs ranrum rcferam: & primacil» 
negandoconditioncm illam pupilio non conucnirc, 
nam pupillus^gorofus potdl nabcrc hberos. cap. 
dc iliis , &c.pubcres, cxtra dc dcfponfat. impub. hxc 
rclponlioliccrpollcr dcfcndiarcplicarionious mul- 
torum,tamcn non cll gcncralis, quia non procedil in 
lafantc vcl proximoinfancix, &idcocA reijcienda, 
ai^.Lrcgub.tji.cum quis.tt.de iur.&radugnoran. So. 
cundacit Arctini, allignandoditfcrcntiamintcrvcr- 
bum, i n tcltacus, & (Ine Ubcris : nam facerc celtamcn- 
cumpcndcti lola voluntate d i fponent is ► fcd nonin 
procrcandd liberos , idco parridpuiro, thtclbtus nc- 
gandoacturn prxlupponic poccntiam: fcd vcrbum» 
1 mc liberis, non prxiupponit potcnriam , quia in ijs, 1 
qux non lunc in abfoluta poccltaccfacicncis, lcxnon 
coniiderac pocentiam, icd actum dontaxat, vt proba- 
turinc.j.dcteltam. in6.mcrito intabbus negatiua 
iolum nc^atacluin, immo dictio, fine, abncgacac^tu 
&potenti.im.Parcicipium,inccAatus,abncgacaccum 
ad priuationcmpotencix, & ideo pupillus rcdcdici- . 
tordeccdcrc (inctciumenco , licctreclcnon dicatur 
dcccderc intdtacus. Lgencralircr, &ibi Alcx.Gdc in- 
ititut&fublticur.vbiponunturiAa duo,intdtatus,& 
iinctdtamcnto, taquamdiucria. Tcnia&vldmare- 
lponiiodt.fi lixciubltitutio ccnfctur radtapolt pu- 
pillarem xtacem , crgo ncc tcmporc pupillahs xtatis 
valct vtifidcicoraraillaria, cumcoccmporclccundu 
hanc rationcm , no ccnicatur fa£ta iubiticurio, quod 
abomnibus vno ore rcprobatur , quade rc hxc rario 
non cll concltidcns. 

Secundum fuudamcntum dt in Lcredendum , in 
verf.fi vcro maricus. rK qui pccan. tutor. ibt cnim ctac . 
condicio , ii filius dccdlcric finc libchs, & erat pupil- 
lus.quod paccc,quia ibi cradtatur dc citis cuccla, & ca. 
men ibi admictitur iure fidcicommilTL crgo ibi pro- 
barur, quod ctiam tcmporc pupllaris xtacis valcc iu- 
icfideicommifil.Huic textuirefpondetiir,quodiicct 
ibi filiusdcccllchcinpupillari xtate, &vaicatco tcm 
porc lurc fidcicommilii, illud cx eo clt , quia cxpreisc 
patcr fidcicomraillinna filiorcliquit: (edli ciicmus 
111 dubio, vr m cafu noftro.cotinererur pupiILihs pro- 
ptcr vcrbadircCta & conucnicnria pupillo.immo ille 
cextusfccundum Arccinuin recorquccur in contra- 
fium, namfiliusibimortuus fincin pupillarixrace, 
quodpacec, quiali morcuusfuitlctfilius lani pubcs, 
marcrnon loltim fideicommilTum reiictum amari- 
to, lcdct iixrcditatcm fiiij obtiniullct , nonobftantc 
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quod non pcrijflct rutorem a filio.l.matrcs.C.adTer- 
tul.Icd illetcxrus negat matrem pollcobtincrc hxre- 
diutcmfilij:crgouicrioportcr,qubddtxcflit in pu- 
pillari xratc,& t amcn ibi crat conditio,fi rihus deccf- 
icri t fme liberis . crgo didra conrlitio conucnit ctiam 
pupillo,& licdiCtio.finc rilijs.abncgar acrum, & non 
prxfupponirpotcnriam.quodparcrcciam hocexcm- 
plo, Lapiscftfine oculis: namdiclio, finc, abnrgat 
acium , quia lapis cft iinc oculis, & non prxfupponit 
potcnti.un, quialapis non poteft iubcre oculos, & 
hoc probatur ln l.iubcmus, in finc , iuncia glof. C dc 
cmanciiur.libcr. 

Cum fupradicraopinio nulla nitatur rationc, cui 
commodc rcfpondcri non podit : idco altera cft oui- 
nio fupcrioti contraria, qubd dicto compcndiofa 
fubftitutio fittemporc pupillaris xutis dirccra pu- 
pillaris,poftpubcruremfideicoromiiuria,quamopi 
nioncm tcncnt Dyn. Rayn. Barto. Bald. Ange. Imola, 
Alo.an. Arcti.Iaf. & Ripa in cLi.Ccniuno. Cvn. Bald. 
Salvc.Ang.& Iaf.m d.l.precibus, Canoniftx in c.Rai- 
nutius, citra dc teftamcm. Oldra. in confi. 1 8 t . prx- 
ftipponirur. Bar.in confi.n.Pau.deCaftroinconfd. 
^oS.fubnum.i.inprimapartc. Bald. in conli.t 8.& 
in conli. t y. num. i. vol.i.&in conli.411.in t.vol.& 
inLcx trihus.Cdcinofli.tcftam.Cur.iun.inconli.$6. 
num. r.Pctr.dc Anchar. in c0nfi.t7.nume. 1. Boerius 
dccif. ; 5 C>. & Fcrnandus Vafquiu» in traciatu dc fuc- 
cefiionum progrcilii.lib. 1.$. 1 8. nu.7 r. & Itrc eft cd» 
numisopinio,quxomiflis leiubus pn .ivuur 

Pcr tcxjn c). dc tcftamcn. Iib.tf. vbi facta fuit fub- 
ftitutiopnpillo feupupillrvcl impubcri , lubcondi- 
tione.filinchbcrisdecclicrir, pcr veibadircchi, cum 
dicrum fucrit, vt ii dcccdcrcr nha linclihcris , eide fi- 
lio, & ii ipfcabfquc liberis obiret , fibus prxfarx filtx 
morcrctur.quac vcrba diredta funt , cum rcfcratur ai . 
pcvfonam impubcris.Bald.in l.rin.lub num. 1 7. Cde 
iacrofan.cccle.Deci.in conli. j 7 1.& Matia. Soci.uin. 
in conli.j» r. num.i 1. Itb.j.cc tamcn intca pubcrutem 
\alctvt direcca pupillans fubftituiio. &ratio cft vt 
ibi tcstusdicu, quiainfubltitutionibusicmpcrficri 
debcr iiucrprctacio , dummodbcarum vcrbis&pcr- 
fonis conucmat inllitutis, vtiubftitutio dirccu in- 
iclligauir potius quam obliqua, prout eft in calu no- 
flro.nam conucinr pcribnx, & conucnit vcrbis, cuin 
pcr vciba dircctafublliuitio concepta fucrir, &illa 
verba,fmc hbcris,non ihfconucniunt impubcri.vt irt 
diifto tcxcu probatur , cum ahquando dcnotcntiim- 
plicem abni^atioiicm.non autctn priuationem.pto- 
utinlimih iiic:r tci.ind.l.iubcnuis.infinc.iuncti 
giolia.Cdcrmiiniipat.hbcr.Coinprobaturhxccon- 
cluiio.ium licur llla vcrba.ii hxrcs non erit.exponun 
tur, liuc nou vctit.lincnon poirit.l.Cumproponas.C 
dc hxrcdjnQiutcn.iu cti.im illa vcrba , ll finc libcris 
dcccftcrir.pofluntintilligi.liueiioht.liuenon poflir. 
pro qua conclufionc facit etiam diclum Signorol. dc 
Homod.inconhLioi.infans.vbiin maicria ftatuti 
loquentisdcillo, luiidcccditiinedelccndciuibus.an 
verificcrur in pupillo.dicir, qubd in uh fiatuto.qiu- 
do aliquis uuorrclulut.coinprchcndtturpupillus, 
fcdliibllirutio pupillariscftnu-rum comtuodum pu 
pilli. fquaraiionc.Inftitut.de pupill. lublhuu.crgo 
liib ilhs vcrbis > h dcccfTcrix htic hbcris , dcbct cuam 



pupillaris fubftitutiocomprchcndi, &cumhacopi- 
nionc cgo pcrtranleo. 

Qtta conclulio procedit etiam, quando tcftator 
fubftituit pcr hxc verba, li filius mctis in puj illari «*• 
tc,&linclibcrisdeccllcric,Tiriushxrcsefto,nam hec 
dicirurcompcndiola lubftrrurio fub diftincrioncre- 
porum facta.adeo vt poll pubetutcm valcat vr fidci- 
commillana.itadicit Pau.dc Caftro in confi.aj. fub- 
ftitutioprxdiCra, numcio l.mfccundapartc.qucm 
icquitur Ripaind.l.Ccnnirio, numcro 94. & rario 
cft.quia illa vcrba, finc bberis, fuperllua cllcnr, li 
vrriiifquccopulaticoncurfiu rcquircrctur, iuxurcx. 
inl.li hxrcdijilures. rt".decontht.inftit.cxduobus.& 
piimb.qiiia fi tclhtor voluit fubftituerc, nifi cxcafu, 
quodcccdcrctin pupillarixtatc,&non poft, ad quid 
lupcrMuolubiunxit.&linclibcris, mmfcmper&in- 
dilrindc, qui deccdit in pupillari xutc, fccundum 
communcm cmfum naturx.dcccdaciinclibcrisi fuf" 
ficicbat diccrc primum, fcihccr in pupillari xratc: 
namUcctpoffibiicilt, qubtlpupillus polfi: gciK-rarc. 
d.c.dcillis, umen non cft veridmilcqubd re.ratorlc 
rcUrinxcritadfilios.quospupiihis inpupulan .ttate. 
procrcarc, niii miraculosc non potL-ft , sltra quod in- 
i'ans,& pixiximus infanrix non poflit gcncrarc. Sccii- 
db pupillaris cxpirat illico , cx quo pupillo nafcitur fi- 
lius,Bar.in l in pupillan.circa fin. wit vulg. &pupilL 
l.Ctncralircr.fcuin autcm. Cdc inftitur. & fubituur. 
fubcondit.facr.l cum acutiflimt.Cdc hdcicommilh 
&Lcum auus.fT.dc condi t & dcmon ftrat. crgo illa ver 
b.i,linciibcris, rcfpctf u taciripupillaris mcrant : cr-: 
gocxpreila, quatumatlpupillarcin, nihilopcrantur. 
iginirnedicamuscllcfupci rlua, fatcrioportct, qnbd 
tcftatorvolucritdilhnguerctciupora, vtpoft puber- 
utcmcompcndiola contincrer ndcicominiiiatiam, 
&illa copula,&, refoluirur in diiTuncriuam, vchficat 
cconucrfoconringitinrcrdum, qubddifiun&aponi- 
tur pro coniunCupro faiuandamcnrcdcfunctil.gc- 
nerali '.er.C.dc i iiftiru t. & f ubfti tu t. & I. Luci us, lu 1 .rf. 
hxreil.inftitucn.ncccft nouum, vt vnadiciio pro altc 
ra ponator, cum cxpcdit. Lcas amfas. (K decondir. & 
dcmonfrrat. &hxc intcrprcutio fieri debctpro fal- 
uanda tcftatoris uuentioiic , & nc vcrba illa fruftra & 
fupcrtiub pofitalinr. &cum ifte inrcllecrus fit mai^is • 
confonans volunuti tcftatoris&magis fanior,itico 
capidcbctJ.prima, in finc. ff.ad municipal.l.urtia.J. 
non frollra. rT.-dciumuran. & l.fi quando. Cdc lcga. 
prima &quandoponiuirdicriodifiuncTiua, vei,vt ti 
in pupiiari at.ucdccc(Icrir, vel linciibcris, runcpoft 
j-niberutcm in \nm tidcicommilli valcr, glof in ver- 
bo,abfi]iicdfd.ichnne, incap.j. dctcftamcn.hb.<5.& 
fccjuitur Bocr.dccif vhima.&cnm hacopinionccgo 
pertranfeo, licetconrrarium rcnere vidtaiitur.Corn. 
inconli.rt t.hb. i.& Raph.Cum.in coiili.11 f. 

Anrcquim vcniamusad cxpcditioncm lccundi ca 
fus principalis, iinra hunc primum cafum , dubitarc 
a^contingir, f An fnbftitutiohis verbisconccpta,qua- 
docunquefiliiij mcuidccelTcrit lincliberis, lcgoTi- 
tioomnubonamea. mtra tcmpus pupillaris xtatis 
contincat piip.ll ire:n, a-» fit omni tempore fithicom 
mill.iru.-&m hacquxftioncomilLadifputationc , & 
concluliucprocalcndodirasomui temporc titlcico- 
rmllarum cilc, itaccnciBart4nd.LCciuuiio,iiu. 1 % 1 

qucm 
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qncm ibi fcqutinttir Alcxan. laf.Ripa.Galiaula, &alij 
Dociorcscommuniter, Bald-Ang. & Imola in i.cum 
hiio, in princ. ft. codcm . Imola in rcpct. Lprimc. $. li 
cx fundo.ftMehxrcd.inftirucn.Ang. & Imolain l.mu 
licr. $. tin. tf. ad Trcbclha. & hxc cft communis & rc- 
cepta Scribcntium lcntcntia.Et ratio cft.quia vcr- 
bum.lego.rclatum ad vniucriitaccm veiquotam bo- 
norumalio h.rrcdeinfticuto.nonimporracdireClam 
inliitucioncm , tcu iubltmitioncm, vt probatur in 
d. l.muiicr. $. rina. nam quod ibi alius cllct hxrcs m- 
ftitutus probatur,tum quia.ctim ibi dubitctur an ha- 
bcatlocum Scnarufconlulcum Trcbcllianum ,opuj 
eftdencccflicace ibi prxlupponcrc, vt quxftio ctict 
dubitabiiis, qttodibielicc conditum ccltamentum , 
cum in cudicillis tibi Incum non vcndicet, vt pcr Do- 
ctoics in l.pnma. fT.ad Trcbcll. crgo cum ibi pra:fup- 
ponacurcum, cuilcgata clt pars vniucrlitatis , non 
cllc hxrcdem, opuscit, quod alius fiieiit hrrcs inlb- 
tutus.$.antchxrcdis,ln(iirut.dclega.tiim etiam quia 
ibi dicitut , quud talis lcgararius parris hxreditatis 
nondetralucTrcbcllianicam:crgoip('cnoncll hercs, 
led alius i n.im li ipic legaxanus cllct Itxres , dctrahe- 
ret Trcbcllianicam. Lprima. $.dcniquc l£ad Trcbcll. 
fcd in quxltionc noltra vcrbum , icgo, refcrtur ad 
vniucrtttatcm bonorum, &alius erathxres inltiru- 
tus,crgo non itr.poriacdircCumlubltnucioticm, fcd 
fidricommifiariam. 

Et (idixeris fccundum Crotumin Rubrica.fl.de 
lega.primo,quod lllc.cui lcgaca erac pars hxredirahs 
indicio$. rin.erat legaurius & non tidcicommifla- 
rius vniucr(alis,cx quoibi dicitur,quodnon clilo- 
CusTrebcIliano, nam lictlct fideicommilurius vni- 
ueriahs,Trcbclhano locus cflct.itcm licut talis iegata 
riusquartam nondctrahtt,ita neciura hxrcduaria 
ineum padiue crantircdcbcnt. Rcipondctur, quod 
immoclt rideicommilLirius: nam fifuicrciiCcapars 
bxrcditacis.crgoius vniuerfale, ideohxrcs initicu- 
iutinquotadicirur hxresvninerfalis, vt cxprcfscdi- 
cit tcx. in Lft quis feruum. $.fina. tf.dc lcga. icctindo. 
vbi Barco.idcm voluntglo(IaccDodorcsind.Lmu- 
kcr. *.« ; .fi. Barto. in Lpnina, coluin. fin. vcrf fecundo 
cafu.(Edelcga.primaSocm. in l.placct, columnalc- 
cunda,in a.norabili.rT.deliber.&polthum.& Aymon 
Craucrtain rubr.tf.de legx primo,nti.78. &racittex. 
inl.Iox Falcidu.$. nunquam.tr.adleg.Falc&inl.quo- 
hcs . C dc hxrcd. mftituen. Ncc obilat quod non (it 
toctts Trcbclliano,qutailiudclt rcfpcCtu dcrracbo- 
nis quarcxTrcbclhanicx, quamnon dctrahit fidci- 
coramillariascham vniuerlalis: &ctiam nondtlo- 
cusTrcbclliano, cxeoquiatahs lcgararius cogi non 
potctt ad agnolccnduin legatum ipfum vniucriale. 
Necobftat, quodcxquonon dctrahirquarram,iu- 
ra inctim pafliuc hxrcdicaria non tranicunt, quia 
ctiam fideicommitLirius vniucrfalis altcri rogatus 
reiiiruerc non dcrrahit quartatn. Lprimo. $. deniqtie. 
ff. ad Trcbcllia. & tamen non obiddciinit cflc ridci- 
commillarius vniuerulis , & quo minus crank-aiu in 
cumiura actiui- & palliuc, fa&a rcfticutione. l.reth- 
tuta.ft.ad TrebcL 

Sccundo & vlhmo probarur fupradic ta concluiio 
pcr rcxhn Lvcrbis legis.t1.dc verborum (ignihcar. vbi 
probatur quod fccundum corrununcm vlum loquca 




di.cui (urcdebemus, verbum, Jcgo, cft obliquiim,& 
non importac hercdis infticiiciorfcm: nam ibi dici- 
tur, quodinterprctatione, vei lcgum authohratc ius 
lcgandt quod cxvcrbis lcgis duodccim tabulariun 
conccdcbarur,coangu(tata fuit: namcxillts vcrbis, 
vrilcgallcc, & inftmicrkh & lcgandi poccftas daba- 
tur amphflima , (od hodie quantum ad vim verbt 
rcftricta fiitt intcrprctano, idctr cx communi vfu, 
quantum ad facultatcm lcgandi fuic rcltxicla potc- 
itasauchoritatelcgis: & hinccil quod Baid. in Lquo- 
tics.in fi.C.dchxred.inftifucn. dicitquodhodicvcr- 
bumdego, non cft ampltus commune. 

S V M M ji l\l V M. 

1 SubRUutio Compendinfi per rerba oblitjua fj8a, om. 

ni temporcefl fideicommiffaria. 

2 Skbflitutio Compendiofi pcr verba cbliqua fatli t 

ancontineatvulgjrem.cHm fuis declarationibut , 
num. i.& 4. 

5 Subflitutio pcr verba obli^Hi,ncn continet puptllarem. 
cum fuis dcclara tiombus, num. 6.7. & cum amplia- 
tionibus &• limitattombus Jecuntbc dccUralioms , 
JWM.S.o. 10.gr 11. 

C A P. X. 

Ecundus cafus phncipaliscft, f qiundo 
compcndioia (ubftirmio fit pcr vcrba 
merc obliqua. cc in hoc ca(u conclu- 
dunt Docliorcs, camomni remporcclle 
fidcicommiflariam,Barro.nii.ao.Ripa, 
nu. 101. Iaf.nu.iS. Galiau.colura. 6 i.&alij Docto- 
rcscommuniter 111 d.l.Ccnturio , lai*. & Sod. in l.pri- 
ma,in t. cficChi vulgaris fubftitucionis.rl". codcm. 
Curt. iunior in d.Lprccibus , numero +8. & Couarr. 
in cap.Rainutius, excradctcftamen.$.nono, numero 
dccimooclauo.&lveceftcommunis concluiio, qux 
probacur pcr ccx. in l.illcaquo. $. (i deteftamcnco. (T. 
ad Tt ebell. in Lcohxrcdi. $.cum filix. ff. dc vulg. & in 
Lquxrcbacur.tV.de milir.ccftam.&facittcx.inLAnco- 
ninus.ft.dc fidcicommilLlibert. 

Dubicanc Do<Jiores, fan tahs compendiola fub- 
ihtutio vulgarem, nec non pupillarcm conhncar 
fubiticucioncm ; Circa vulgarcm omilladifpucaho- 
nc, &conclu(iuc proccdcndo dicas, quod non con- 
linct , prouc ita concludunc Barco. in d. L Cencurio , 
numero crigefimofecundo.&ibi laf fub numero j t . 
Ripa, numcro loi.Galiau.uumcro 411. & Socin. 
iunior, numcro 174. Iaf.& Socin. inl.phma, in tcr- 
tio cftcct u.ft.codcm. Curr.iuruin d.Lprecibus, numc 
quadragclimooCauo. Soci. inconfuio 1 1 6.numcro 
vigciimoqtutto, volumineprimo.Cor.in cond. 1 957. 
numero a {.volumincfecundo. Soci iun. inconiilio 
1 8 o.numcro 7 1. voluminc (ccundo , & Avmon Cra- 
uccta in conii. 1 1 o. numero 1. & hxc clt communis 
opinio , qux probatur per rcx. in L illc , a quo. $. (i de 
teltamento. ft. ad Trebcllia. vbi li is , qui rogarus cil 
reihtuctc, dccedatantcaditam hxrcditarcm, (ublh- 
rutus nihil confcquitur.nccdicas texturo iftum corre 
cium cflca 1. pcn. $.;. C ad Trcbcl. quia refponderur, 
q> lbi in fubftitutumillum tranfcunc aChoncs vtiles, 
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ergo non cx vulgari , cx quain liibltitutosdircchim 
jus tranfit:& jllavcrba, vtilcs acTioncs, rcfcrunturad 
pmncs ibi fuprapoiitasdubitationcs, nccdichvcrba 
advnam dubitatipnem f ropric, &adaliam impro- 
pric rcfcruntur , cum atjmlitcr oinncs dubitariones 
rclpiciat , & idco xqualiter dctcrminarcdcbe:, arg.l. 
iamhociurc.rT.dcvulg.&pupil. iubftitur.&cum luc 
opinionccft pcrrranlcundum , licct Dcc. in d. l.pt cci- 
bus, numcro 1 rJ.in in finc, &Ruin. in d.l. Ccnturio, 
contrarium rcncant. & hac communis conclulio 
probatur liac rarionc. 

Vcrbum,quandocunquc,licerlirvniiicrfalcomnc 
tcmpuscomprchcndcns, tamcn rcftringirurpertcr- 
minum, qucin dctcrmiiut.pruiitcontinucoccurrit 
in qualibct vniucrfali, quxvniuerfaliterdctcmunat 
tcrminumcuiadiu.ngitur, &fccundum illudmodc- 
ratur, prout fi dicatur,omnis bonxfidci polldlbr 
prxfcribitfpatio iriginta annorum.illavniucrfalis, 
omnis reftringitur pcr terminum, polTellbr, cu qua» 
litarcbonx fidci.fed in quxftione noftra illud vcr- 
buni, quandocunquc, dcrerminarura vcrbo, refti- 
tuat : crgo fcctmdum tcmpus illius vctbi dctcrmina- 
rur . lcd lllud tcmpus non potcft clfc nili poft adirani 
hxreditatcm, cum rcftitutio non poflit hcri nilf poft 
aditam hxrcdiratcm. i.cogi.<f.ad T rcbci. crgo co tcm 

ftorcfiibditurusadmitti Jcbctquo rcmporc vulgaris 
ocu m habcrc non pot cft.l.poft ad i tam. Cdc impub, 
& alijs fubftitut. & cx hac conlidcrationc rcmouctur 
ratioDccij, quianoneft vcrum, quod adiittcftaro- 
ris voluntas antcadiram hxrcditarcm: nam ilb vcr- 
ba,qiiandocunqucfiliusdcceflcrit, rcftmur:hunc ha 
bcnticnfum , vt poftquamadiuic hxrcditarcm , luic 
dcccdat in pupillai i arratc , liuc poftca, & iic quando- 
cunquc, Icrapcr ficri dcbct rcftirutio. & hxc cft vcrif» 
fimaconcluiio, quamtenct ctiam Fernandus Vafq. 
in tracta.de fuccclI.progrcflii,lib.i.$. i S.numcro 66. 
Ncc obrtat tcx.in l.ncque,in finc.rr.de mihr.tcftamcn. 
quiaibi illud cft fauorcmilitis,& libcrtatis,prouc 
ibi tradit Barto. 

Harcfcommunisconcluliodcclaratur primb non 
procedcrcquando dicxum circt.vulgaritcr.pupillari- 
ritcr,& pcr fidcicommilliim rdhtuat. ita tradit Soci. 
iun.ind.LCcnturio,num.i4i.&num. j i l.Sccundb 
f dedaratur non proccdcrc, quaxido compcndiola fit 
cum fpcdah cxprcflione ipiius vulgaris vtquando- 
cunqtic h.Trcs non cnt , vcl crir, & pofteadcccllcrir, 
rcftituat.itanorantcrdeclarat Bald.inLhumaniraris, 
mi. c ;.C.dc impubc.&ahjs fubfticut.&conhiiendo 
Baidum lcquiturSocin. lnconlilio i itV.numcroa^, 
volumincpnmo. 

Hxc compcndiofa fubftitutio f pcr vcrba ohliqtia 
conccpta,vtinoncontinctvuIgarcm, iracriam non 
continctpupillarcm.vt rradit Barto. in d.I.Ccntuno, 
num.io.qucm ram ibi, quam alibi communirer vno 
orc DocTores fcquuntur . qux conclufio proccdit , a 
iirfaCtalpcaalis mcntio pupiilaris xtatis: vtiidica* 
tur.&quandocunquc in pupillari xtarc, vcl poftea 
dccdlcrir, reftituat.&c.ita volunt Ripa in d.l.Ccntu- 
rio,numcro toi.in princip.& ibi Galuula, numcro 
54 9.&Soci. iunior numcro i^i.&Dcci. ind.i.prc- 
cibus,qui moucntur pcr tex. iu Lcohxrcdi. j.cum 
i:Lr. ti.dc vulg. 



6 Hcccondulio dcv-lar.itur primn.f vtnonproc©» 
da',quandodiChim fui!!c:,vnigaritcr,pupillancer,& 

[>cr fideianiimillum, vtRipa, Soan.inprxallcgato 
oco concludunr. 

7 Sccundndcdararur non procedcrc, f quando pcr 
vcrbum obliqutim cllent fiibftituti paupcrcs Chrifti, 
videliccr, & quidocunq; filiusdcccllcrir, volo quod 
bonamca dilliibuaiirur intcr paupcres Chrilh pcr 
mcos excquutorcs , nam tunc compcndioia fubftiru- 
tiocontinet pupillaicm. Vcrum hxc dcdaratio cir 
conrroucrli mris, idco fcias quoddux funt DocTortl 
opiniones: Qiiarum primacft, qubd rcmporcpupil- 
laris atatis pupillarcm fubftirutionem contincat, & 
ideodiftribuidcbcnt inter paupcrcs bona patris & 
filijintcgralircr.criamexclufa matrc.quam opinio- 
ncm tcncnt Barr.num.14. Ang.num fi.Arcti.num.S. 
Alcxan.num.78.hf num.}8.Gal.num.$ ci.Zafnu- 
mero^i. &Scyiel. nume.,8. indd.Ccnturio.Pau.de 
Caftro,& Corn.in d l.prccibus. Bar.in l.fundi Trcba- 
tiani. flf. dc vfufruc. lcgaro. Bald.in l.hxredicas cx dic. 
fl". dc hxrcd. inftitucn. Guilicl- dc Bcncdic. in c cuin 
tibi,&inc.Ravnaldiis,c\tradete!t 1 amcn.& ibiPct.dc 
Anclur. & Angcl. Arcn. ln $.fin.ln!tir.dcpupiiJJanC 
candcmopinioncmconfiilcuio icquuti lunt Baao. 
inconli.j.&in conli. ft».volum.j. Ang.in conlLpj. 
nume. t . Abb. in conlil. c y.Pax dc Calho in conlilio 
t»7.incafu prxfcnti, in iL-cundaparte, Alcx. incon* 

1 lilio 1 i.pcr totum ,in tcrtio voluminc,&incon(ilio 
fccundo.in fine, voIumincfcptimo,&Cornc.incon- 
iilio joi.numcro oclauo, voluminercrtio,&hrc 
eftcommnnisopinio.fccundumlmolam mdJ-Ccn- 
iurio.&c!t ma^iscommunis, iccuudum Barbat.in 
d.c.cum trbt&dicitur vcrioropinio, lccundumlaC 
md.l.Ccntauo.&inachjpradhco &in coniulcndo 
non cllc ab hac opinionc difccdendum , condudic 
Angc. Arcti.indicto$. fin. & moucntur iiti DocTo» 
rcs cx plunbus. 

Prunbin hac fubftirutionefubintclligirur, quocj 
qncunque linclibctis filius dcccilcnt, cxcquutorcs 
tcitamentariiaccipianthxrcditatem, iciUcct&dcnc 
& diftribuanr paupcribus fecundum diipofitioncm 
tcitacoris.Lalio, in glol.fi na. ft. dealimrn. & dbar.lc- 
gaJ.dcniquc.$.intCTdumJ£dcpeai.legato.l.TitiaS*- 
lo.f.Sda libenis. fL de lcga. fccundo. l.ProcuIui ftde 
vfuhrucht* & in$. liquisatitcm pro rcdcmp.in Au- 
thcn.dclanchl cpilco. fed vcrbum, accipiar, cft diro 
chim.&ficexequutorcs funt vocati pcr vcrba dirc^ 
cha & non obliqua , cuin vcrba non ionenc qutxi ipit 
cxcquutorcscapient dcmauualtcrius.crgocumnon 
iint vocari pervcrba obliqtia, fcd dircda, fcqctitur 
qubd talis compendiola fubftitutio intra tcmpus 
pubcrtaris cft dirccia pupillaris . capicprimo , dc tc- 
ftamcii.Iibrolcxto. 

Huicrationi rclpondettir: n \m vcrbum, accipiar, 
dldirechim ii ad perfonam lublhtuti rctcrarur ,& 
italoquirur rcx. indictocap.pnmo.fccus veroiiad 
pcribnamiubftituti non rcfcratur: quia tunc cum 
iubftirtitus propria atithoritatc non capiac bona * 
nonpotcft dici nupillanter fubftitutus.iedin qux- 
ftioncnoftra vcrbum , accipiac, non refcrrur ad fub- 
ftitutos, &licadpaupercs, fcdadcxcquutorescrgo 
in quxftionc noftra vcrbum, acdpiar, nonimputut 
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direcTam fuhftitutionem. Etfi dixcris cum Alcxan- 
dro.qimd excqnutnresaccipiunt noininc&conrcm- 
plationcp.-upciiin , ergopcrindccft, aclivcrbum, 
accipiar. refcrrerurad ip(>$ paupcres.argum l.an- 
nu.i.$.aTiria.ffdcann.legar. vbi rclicTumadminiltra 
toriSiKtcmpli. ccnlcuir rclictum remplo, &argum. 
l.pcro.$ marrc.f1'.dc lcg. fccundo, vbi rclichim a tuto- 
rc, intelhgirur rclictum a pupillo. Rcfpondetur cx 
mentcRipcind.l.Ccnrurio, numero loj.in ditfti$ 
mimiuribiK rclictum factum fuit fub nominc ofti- 
cijhmin adminiftratmnc illinsconitiruti: nosautc 
loqmmiirin promoicdis adipfiimofhcium, quoca- 
fu vcrba vidcrur prolara in pcrlonam cxcquutorum, 
vt cis dc ofhcio prouidcatur , & idco cxcquurorcs iu- 
repropriocapinnr.& rarioclt, quiain dubiofacultas 
intclligitur iurc proprio concclla, Barto.in l.fccunda. 
f.dara. tl dcoptione le^a.&dc hoc vidcturcafus, (c- 
cundum Bart.tn cctim in aliqtubus , de rcfcript.in 6. 
Ncc obTat quod fucrit concella ad vriliratem paupc- 
rum, qtiiapcrhoc nonfcquitur: crgonominc panpc 
rumcxcquurorcscapiunr.patct: ordinarius vcldclc- 
gatus iusdicitad commodum fubditotum lirigan- 
tium.&timcn ordinariusiurcproprio , &dclcgarus 
nomincdclcgantis &non fubditorum iusrcddit.c. 
fanc. dcofhc.dclegari. cum concordanr. Pr.rtcrca rc- 
(pondcri potcft , ne^andoin taliquxflionctubinrct- 
]igi,vcrbum, accipiar: nam hocnccratiofuadct, ncc 
vllalcxprobar. &licon(idcrcnrur lcgcs, quxadhoc 
propolitu allcgantur, non probant ad qnid allcgarur. 

Sccundo moucntur. Excquutorcsilti, vbi nullus 
aliuscit li.cres , habcnturloco hrrcdum. c.cumribi, 
fecundum intcllccTum Innoccntij .qtiicommunitcr 
cft approbattis, fccundum Panormit. ibi , cxtra de te- 
flamen. (cd in qucftionc noftra poft morrem filij nul- 
lus alius rcperitur hxrcs inftirutus: crgo ccnlentuc 
inftituti, &lo:o hxrcdum lubeuturdtcti e.xequuto- 
rcs.crgo cum fint inltiruri per vcrba directa, cum ver 
bum. accipiar, fir directum. I. Tiri.tcum rcltamcnro. 
§. j. ffd 8 Icga. z.leqiiiturquod illa (ubftittitio com- 
pendiofainrra tcmpora ptipillaris xtaiis dcbct valc- 
re iure di rect c pupillaris. 

Muic rationi refpondettir primo cxmcnte Baldi 
in d.I.precibus , cotum. pcnult. qui dicit qnod tex. in 
in d.c. cnm tibi proccdirnulloaliohiredeinltituto: 
fcdincafu noltroinftitucuscftfilius, vndcipfecenlc- 
ttirgrauatus.&poltmorrem ftum cius hcrcs darc 
h .li cxequutonbtis. & ratio clt,quia relictum ab 
exejuuroribus ccnlcrur rciictum ab hxredc mlti- 
tuto, fccundum glof.indichil.alio, & ibi Barto. in 
primaoppolitio. 

Sccundo refpondeturcxmcntc Ripc.li cxcquuto- 
rcslocohxrcdum habenrur, vtiqucpaupcrcs diccn- 
tur fubftituti pcrfidetcommilttim, quiacapitintbo- 
nademanu cxequutorum hrrcdum teftatoris. l.cam 
quam.C.de fideicommilt.& ll dixcns, quod cxcquu- 
tores funt hzrcdcs nominc paupcrum, cx co quia 
omnc emolumcnrum fpccTat ad patipcrcs. I. (i quis 
addecluiandam C.decpi(cop.&clcric.Rclponde:ur 
negandoconfcqucntiam , quia non lcqtutur, cmolu- 
mcitum fpccTarad pauperc$,ergo ipfi paupercs lunc 
dirccTo hzrcdcs. I.cum filio, &ibi not. lt.de lcgapn- 
mo.Lhxrcdira$,vbi Angc. rT. dcpctit. hxrcdi.& l.&li 



(inc.$. Papinianus. fTdc minor. Et (i dcnuo dixcris, (I 
illud vcrbum, accipiar, fubauditur in pcrfona paupe- 
rum.ccrtcinpaupcribushabcrct locum 1'ubUirutio 
pupillaris, vtlidixillct.quadocunquc filiusmcusdc- 
ccdat , paupcrcs accipiant bona mea , dicto cap.li pa- 
tcr, dc tcftamcn. lib. 6. crgoeriam debct cllc pupilla- 
ri$,li verbum.accipiar, fubaudiatur in pcrfoua ipfo- 
rum paupcrum.quorum conrcmplationc ipli cxe- 
quutorcs vocantur,argum.l.anmia.$. Tuu.n\dcann. 
lcgat. I.fideicommill.' i'.intcrdum. fT. dc lega.rcrrio, & 
l.pcco.fmarer. fTdelcga. Iccundo. Rclpondcrur tum 
ncgando, quod vcrbuni accipiat fubaudiatur, tum 
ncgandoconlequcnti.im: nam non lcquitur.cxcquu- 
torcs contcmplarionc paupcrum vocanrur, crgo paa 
pcres ipli dicunturaccipcre, & lic diiccto funr liiblti- 
ruti,prourfupradictum fuir: rumctiamquiadicto& 
Titia, cumfcqucn.il. proccdit in legatis, qur nutu 
dari poltunr. Lnutu. ff dc lcga.rcrrio. vndcdictum iri 
pcrfona vnius ccnlctur dtcium inperibna alrcrius, 
cuiuscontcmplationcfit legatum. led nos loquimnr 
in fiibltitutionibus dircctis, qux non pollunr ficri 
nutu.cum lint inlttrurioncs.nili in caiibus.in quibus 
rcperitur fubltitudo fubaudi ra a lcc;c. l.harrcdcs palL 
fT.dc tciTamcn.(i crgo vcrbum, accipiat, fubaudiatut 
in pcrfonacxcquuronim, &non in pertonapaupcru, 
non dcbct opcrari (ubditutionem directam, cura 
ipli cxcquutorcs lint nudi miniftri. 

Tcrti6 moucncur.Illaverba,dcnrtirccdi(tribuan- 
turcxprtcpaupcrum,tadtcinfunt.l.(iqtiisad dccli- 
nandam.Cdeepif&cIcr.crgoexprcrta nihil dcbent 
opcrari.l.;. fTdclega.pnmo. crgo non facient quod 
pupillaris lubititutio, qu.r continetur in compcn- 
diofa.conucrtaturin fidcicommiltariam. Hxcratio 
rcmouetur cx eo, quia dicta verba infunt cx volunta- 
terc/taroris,nam tcltator poruit nominarc paupe- 
rcs,& illis i mmcdia te bona erogare: ergo debcnr ali- 
quid opcrari.l.talis (crinturaiTde lcg.;. &docct Barr. 
in d. 1. } .& 7 .& 8.oppo(it. 

Quarro & vlrimo alijs omiflis mouentur. Valcc 
argumcntum aiibcrtatcadpiam caufam, &atc(ta- 
mcnto militisact tclhmenrum adpias caufas .Euc- 
rard.in fuaccnturia,in locoa militead piain caufam. 
fed fubltitutio obliqua fauorc libcrtatis & militis 
dirccTafit.Lnequccnim, in finc. fTdcmiliran tclta- 
mcnto.ergo & fauorc pi.r caufx. Huic rationi re« 
fpondctur diuertam cllc rationcm, nam in dicTal. 
neqtic.in finc, illuddilpomtur, quia alia.s rclLimen- 
mmcadticumficret,vtprobaturin illisverbis, non 
dcbcrcintcftari exitum faccrc quod cucnit in cafii 
noltro , cum tracTctur dc pupillari & fidcicommiila- 
ria, quarum vtraq; aditione hcreditatis prxfupponir. 

Bx prxdictis vidcs hanc opinionem nulla Icge, 
nccrationc niti, cui rcfpondcri nonpofTir: ideo al- 
tcraeltopinio fuperiori conrraria, quod ralis com- 
pendiota fubititutio (it omni tcmporc fidcicom- 
millariaeriani matrc exiltcnrc in mcdio.quamopi- 
nioncm tencnt Bald. numcroquadragciimoquinto, 
cum fequcnt. Salycct.columna vndccima, verli.qux- 
ronuncabcxtra, Pau. dc Caltro , nnmcrodecimolc- 
ptimo,& Coralinumero 7 1 . in dicta l.prccibus.Ba!d. 
in l.li quis ad declinandam , numcro (cprimo . C. de 
cpilc.& dcric.lmola, numcro vigcfimo, & vigclimo- 
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frcundo.Ripa.numtro J o j . Alcx. numero 7*. &So- 
cin.iunjoi nnmcro X47.ind.LCcnctirio.lmi>ia, Car- 
din. Parb.&rrancifc.Zabar.in dicfocap.cum tibi. 
polit.in rracc.lubftitut.in matciiaCompcndiolx, nu 
nicro ltf.Phil.rranc.incap.j.dctcftamcn.in 6.&con» 
fulcndo cam fequiui fiint Bald. in conlilio 1 i.in con- 
filio t 10. &inconliI. 1 1 r.volum. a.inconiil. 54. in 
conlil- i 7-& in conlil 176. volum. 5 . & in conlil. 1 96", 
pcr totum,voluminc j .Pct.dc Anchara. in coniilio S. 
numcro 1 .CaUiinconfi. 1 j.Raph. Cuma.in conlilio 
l jo. Altxand. libi in hoc contraritis in coniilio 45. 
volumincprimo,&inconli. 1 61. numero^.libro 1. 
vbihancclic magiscommuncm opinioncm attcfta- 
tur, & Nauainaddi.ad Alcx.in conii. 1 a.lib.^.in lite. 
ra c, dicit hanc cflc vcrain &communem (cntctiam , 
& prxupuc tanto magis vcra cft , quando addita fuo 
runi illa vci ba,bona mca, Corn.in conli. 9 5. in conli. 
1 jx.voluminc i &inconiil.j } 1. volum. j.&hxcert; 
roagis communis opinio, qux omiflis lcuibus.pi oba 
tur 0: duobus fundamcnris. 

Primum quoriicft. Subftitutioiftafacta fuitpcc 
vcrba,dctiiur&diftribuantur,qux runtobliqua: ci- 
cofemper erit fiddcommil]aria.l.cohxrcdi.).cum 
hlix. (fcod ttlidixcrij.quddfubauditur vcibum, 
accipiat:rcfpondctur, Paupcrcs (unr vocati pct vctba 
obliqua Lfundi Trcbatiani.ft.de vfu & vfufruchi lega 
to.excquutorcs per vetbum , accipiant, non vt hxre- 
dcs, quia tcltatordchjiohxrcdcprouidmiion ctiam 
vc iubfticiiti,quu non vocantur.vtalitiuidconiequa- 
tur.fcdvt incuentum, quandorllius iincliberismo- 
liatur.habcantdjgerepaupcrcsj&intcreos bonadi- 
ftnbucrc. morsigirur puiiricat coditioncmrclpectu 
cxequcndi & non rcipcdu lucccdcndi, crgo cum cxc 
quutorcs nonfincb*tcdes,ncquefubttitiiti,&paupc 
rcs vocati iunt per vctba obliqua, lcquirur quud hxc 
fubftitutiocrit fcmper fidcicommillaria.ee nocaigu 
mcnrumrantomagis fauorcmatris proccdit.quod 
confirmatur: nam Gcut cacita , ita dubia fubftitutio 
nondebct intcrprctan in totalem cxcludoncm ma- 
tris.Balinconli. t i.vol.a.&hocfundamentum ftrin 
git.tam quandoaddita funt vcrba illa.bonainea.qui 
quando politanon lunt. 

Sccundum cft. Pcr pupillarcm fucceditur in bonis 
pupillt, Infticuc. dcpupill. iiibltuut. in princip. fcd in 
qu.eftiouc noftra fucccditur in bonis (cftacoris, cum 
telratoradlua bonaicrcftnnxcrit: crgo impoflibilc 
cft,quodin cafu noftrolubcompcndiolacomprchen 
daturpupillarii.Ettidixcris,quod illa vcrba, bona 
nua.non impcdiunr.quin fubllitutio poflit valcrciu 
repupillarisfubibtucionis , argum.Liiita.$. qui filio. 
ft.de bono.pollcil. fccun. tabul. cum ibi not.pcr Bart. 
vbipcrillumtextum voluir.quodii tcftator filium 
impubercm fubftittii r,& adicot hxc vcrba, vidclicct, 
fi nlius mcus in puptliari atatcdcccllcrit, bcnamca 
perucnianratiSeium: ccrtcu" filiusin pupillari xtatc 
deccdat,potcritiubiUtutus vcnire cxpupillari fub- 
tricucionc,& iiccapict ncdum bona tcftatoris, fcd 
ctiampupilli.quxcapcrc conlucuit fubllitutus ve- 
nicns ex pupilian.quaii ccftator volucrit fcntire,quod 
fubibttituscapiatbonaiplius tcftatoris, falicctqux 
inuniictin hxrcditatcpupilli.&licpcrmcdiam pcr- 
ibnam pupiUi. Rdpondctur, quod tcx.in diCto §. qui 
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filio, loquitur qiundo ilc pupillari crarccft fach men 
tio, &cftpolita in conditionc, quiatunc prxlumi- 
tur,quod volucnt lubftitueiepupilLuiter.iiadecla- 
rant Ai ct.& Soci.in l.prima. rf.cod. vbi dicunr, quod 
quandotcltator fublliruit inbonis fuis pcr vcrbum 
dircctum , tunc cll pupillaris liibllltutio dircCtafine 
dubio . quod cft intclhgcndttm , quando dc pupillari 
artatcfuitfaclamcntio.tun.i Soci. ad hocallcgat di- 
Ch'i (jj.quifiho, &it.i dcclarat tcxtumilliim Ruin.in 
conf. loj.numcro 19. volum.i.&antecumCornjn 
Conlil. 1 f 1. fubnumcro 3 1. in vcrlic. necobftat, vo- 
lum.i.&inconf jii.numcro 1 t.volum.r.&cft ve- 
ra dcclaratio : fedin quxftionc noJtra non eft fa&a 
mcntio pupillaris xtaus, crgo texin d. J.qm fiiio , lo- 
cum non habctincalu noftro. 

Pcr liipradicla fundatuenta cgoconcurrocum hac 
opinionc, f qu^proccdit ctiam quando tcttator lub- 
ftitutioncmformar, vtfupra , &nullumdaccxcquu- 
torem : vt lidicac.quandociinquefiliusmeusdcccllc* 
ric iinclibcris, tunc bona mca dcntur pauperibus. 
itatcncn(B.irt.numcro i$. Angc.numcro6. Alcxan. 
nuincro78.Ripa,tuimcro 109. Soc.iun.num.t4S.& 
Alvi.it.niimcro7 j. iudicii l.Centorio. Corn.numc- 
ro i J7-& Pau.dc Caftro.numcro 17. ind.Lprccibus, 
Bald 111 Lli quis atl dcclmandam,numcro7.C.dccpi- 
liop. & clcric. Imolainc.Rainutius, extra tlc teftam. 
Franc. in c.li pater , colum.4 1 . vcrfic. fccundo quxri- 
(ur, de tcftam.Iib.6. Bald.inconiilio i 10. lib.i.&in 
coniilio 1 1. codcm hb. & in coniilio ; 4. numero 1. 
in conlilio 3 7.ntimcro 4-lib. j . & tn conlilio 1 <?6.nu- 
uiero i. hb.5.Pau.dcCaftro,inconli.67.numcro J. 
volum.i.& Alcx.mconli.i a. numcro 1 i.lib. t.& hxc 
cft communis opinio, vt prxfad DoCcores dicunc- & 
ratioc!.. quu paupcrcs fubftituti fucrunt pcr vcr- 
ba mcrcobliqua. 

Nccobftjrlidicarur,quodcpilcopus fit cxcquu- 
tor lcgittmus & tcncat locum h.Trcdum, dicui. ii 
qtns addcclinandam. quia rcf[>ondcmr ,quotl cpi- 
kopustenei locam paujKrum,& fi paapcrcs inili- 
tud f icrunr, (cncrruncepilcopuslocum hxrctlum, 
dictiLliquis ad dcclinandam.fcd li paupccibus lc- 
gacum, vd fideitommillum reliccum fic, cunc lo- 
cumhxrcdumepilcopus nontcncr, lcd bcncpotdl 
vticxcquuror lcgiumusaLtiuncm inrcntare prohoc 
legaco icufideieommillo. &ratiocft,quia taiisha> 
res habcor, qu.ilistllis,pcrqucin hxrcs cfficior.Lqui 
iii altcna. $. mteidum. ft.de acquircn.hxrcdic cum 
crgo cpitcopus cificutur hxrcs pcr paupcrcs, qua- 
lis cft lubllitutio in paupcribus, taliscft in cpifcopo: 
& talc cft tacitum , qualc patitur exprcflura : icd> 
cmnforma fubtlltutionis prxdiccx in pcrlona pau- 
pcrutn lit obliqua, ncccllarit» fequitur quod iupcr- 
fona cpikopi ttum obliqua dicatur . Ncc obluc 
quod itibaudiatur vcrbum, acdpiat, quu eft con- 
tta voluntatcm teftatoris, ncc cx co quod tcftator 
nonprouidit dcalio cxequutore,vidcturtacitccon- 
fcnlille,qiiodcpiicopus litcxequutor, argum.Lcon- 
ficiuntur. ft.de iurccodiciLquiaquando tdfatorpc« 
tcft quouifmodo prouidcrc contra diipoiita pcr lc- 
gcm, tunc nihtl dilponcndo tacitc vidctur vellc,quod 
lcx ipfa difpofuit , & ita proccdit d Lconfiduntur . & 
lioc modo ctia procedut nouta pcr Bar. in Llixredea 

md. 
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tnci. $.cum itad£ad Trcbel.fcd quando vnocafu con- 
tra lcgcm dilpoticrc potclt tclhuor,alio vcro calii no: 
tunc li nihil difponat.non pollumusomninnatfirma 
rc, rcftatorem voluillcconformarcfuam voluntatcm 
cum dilpolitionc lc^is, quia fortc tcftaror voluillcr 
diiponcrc 111 calu iibi intcrdiclo , nam nu probat hoc 
edcquod cocmgic abcllc.l. non hoc. C.vndc lcgicimi. 
&iraproccdittcx.inc.Raintitius,extradctefta.vbidi 
dturquod Trcbcllianica dctrahitur cotra tclfatoris 
voluntatcm.nam hcetcxprclsepolIitTrcbclhanicain 
prohibcrc, non tamcn potclt racitc &in omnicaiu. 
(cd incafu nollro tcftatoriton potclt rcmoucrc cpi- 
fcopum ab cxequutionc, co cafu quo dc aho vclir pro 
uidcrc. $. li qinsailtem . Auth. dcccclclialt. titu. crgo 
non prouidcndo dcahocxcquutorc, nonpotcftdi- 
ci quodcumdilpofitionc voluerit fcconrormare. 

9 . Supradittaconcluliopicxcditctiam.tq» (cllator 
dixif, volo quod bona mc.i vcndatur, & prctiu diftri- 
buatur tntcr paupercs, quorum clcctio li.u pcr meos 
excquurorcs feu iicicicomillat ios. ita tcnct Bar. in <LL 
Ccnturio, num.a f.&cumcoibicommunitcrtranf- 
cunt Do&orcs. &ratioclt, qmaquahtas quxadijci- 
turdctcrminato vcrbo pcr rcljtiuum , rclpicit lolum 
fuum antcccdcns.l.(ilio,in fi.tf.dcadimcii. lcga.fcd in 
quxlboneiltaqualicasclccitionis adijcicur dctcrmi- 
nato vcrbofiat.pcr rclatiuum.quorum, idcitpjupc- 
rum:crgo refpicitclccjaoncm cantum faciendam pcr 
fidcicomilTjrios.&idcmeftli ccftacordixeric, bona 
mea vcndantur,& prctium diftnbuaruT intcrpau- 
percs cligcndos pcr mcos fideicomiilarios, quia ver- 
bailLa, pcr meos fideicommiilarios, refcruntur ad 
participium folum eligendos , idclt qui cligcnrur.gl. 
inclemen.j. in ver.dignit.it ibus, dc pr.tbcn. & tradit 
Bar.in Lj.in 7.q.ff.ik"condit.&dcmonftrat. 

Retent.i lupradicta comm'ini opinionc, noncft 
vcraconcluftoBattoliind 1 Centurio, num.24.circa 
quam vide.is ibi Ripam.num.j. 

10 Antedkra commums opinio dcclaratur tprimo 
non procedcrc, qn tcftaror cxprciscdilponic quod et 
bona tili) dilt nbuantur inter paupcrcs: tunc criam c6 
uncbir pupilLircui,quiaalitcrquam pcrpupillarc no 
potmt dilponcrc dc boms filij.& licct verba lint obli- 
qua, tn cnm collct de tcltatoi is vobitatc trahurur ad 
dtrccti.l.qu.rrebatur&ibiBar.tT.dctcfta. milit.&ita 
Ripa in d.l.Ccnturio, num. 1 06. contra Bald.in con-» 
fiL i>) r. Iib. c. cenet.quamuis anrc eum tcncat Ale- 
xan.ibi,fub imm.S 1 >tn veri.aho camcn cafu. 

1 1 . Secundo dcclaratur no proccderc.tquando diftin 
xit pupillarcm xtarcm ab adultx vt vcrbi graria, ti d> 
cat, fi lihus mcus deccllcut in pupillari xtatc , vcl po- 
ftca quandocunq-,, quod omniabona mca dillribuai 
tur paupcnbus: na ttinc illa vcrba, bona mca, non cx- 
cludunt pupillarem (iibltitutioncm, Bal.in d.l.liquis 
addeclinand.un, lub num.7. Bart. inconfi.j.&Sod. 
inconli. 1 1 6.in j.volum.num.4. 

Contra hancdcclararioncm rcnct Imo. in d.c.Rai- 
nucius.cxtra detcftam Alcx.fubnu.8 j.in vcrl.&fub- 
dir Bal.ibi.&Ripa, nu.i07.ind.l.Ccnrurio,&Bal.in 
conf. 1 10 &m conf.t 2r.vol.2&rarioeft,quia vcrba 
obliquacxcludutpiipillareet nguraca,& diftriburiuu 
tpis rcfcrtur ad vcrba obliqua: crgo hxc fublto 01 tpc 
c 6dcic6milIaru.Lcoh?roii.$.cu hli;.tidc vuL& pup. 



1 SubtiitutloComPendiofa,qujt fii per verba communl* 

impi<b'ri,an fitnmni temporr fideifonrmiffaria.cum 
faisdcdarJtiortibus, & fnbdeciaratnnibus ^num %. 
9. l o. 1 1 . 1 2.1 ) . 1 4. 1 5. 1 6. 1 7. 1 8. 

2 Verbum duo^vel ptura refpiciens detcrminabilia, debet 

ea pariformiter rcfpicere. 

1 Vna cadcmrj, res diuerfo iurc non cenfctur. 

4 Q**fecundum curfum temporis dctermin.intur, varia 

totcmpirevariantur. 
t Verbumquotittadpluri tempora referri potefl,in du. 

bio dtbct fecundum illud tcmpusquo cajms euemt , 

inteUifi. 

6 Verba dubia dcbent applicari i7/i extrcmo, quodcfl 

potcnttut. 

7 IntcUcduf ad c.ft patrr.de tc(Lm.in 6. 
igSubflitutiovltrapupiUirem xiateman cxtendatur, fl 

fiiio impuben (ubfiitHirur , ft fine libertt decefferit. 

20 Fiin pofitt in conditione, an inulli^antur pofiti in difpo- 

Jitione. cum fuis detlar. t. 'nibiii &\ fubdeclarationu 
bus.nnm.za-Zj. 26 27.28. 247.30. ji.ctr j 1. 

2 1 InteUttlus ad C.de pa3. 

z z InteUcclusadt. Lucius.ff.de b*red.infiit. 

21 Fidcicommiffum ex conieQuris inducitur. , 
j j SubflitutioconceptafubdHplkicimditiomealternatiHi, 

vt ft bttres meus ftne fiiijt , velfilu fine fiiijs deteffc- 
rint fubfiiiHoCaium , anonus iniunfiHm inttUifatur 
Jvli harcJi intlituto fub duplici condilione, an etiant 
iiberis in conditione pofttit, 
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Ertius & vliimus cafus principalis cft, 
tquando Compendiofa ftiblbrurio fir 
pcrverbacomuniaimpubcri. &inhoc 
caludubicactir, anlitomni tcmporefi- 
dcicommillaria, an verotemporepupil 
laris xtaris dirc&a pupiltaris & poflea fideicoinmilla 
ria.ln hoc dubio dux iunt prinapalcs DoCtorum opi 
niones : Quarum prima cft , quod iiromni remporc 
fidcicommillaria.quam opinionem tcncnrgloflaco. 
Butrig.Odofrcd.Marti.SiUi. GuiL Dyn.Rayn. & Bald. 
in d.LCcncurio.glof Bald. & Albcric. in d.l.prcdbus, 
Bald. in l.iam hoc iurc. $.hoc itaque. (f. codcm.in Lex 
tribus.C.dc inom.teilamcn. in 1 iicut in annos. rT.qui- 
bus mod. vfusfrucamit. & in I.Pomponius. (f. de ne- 
gocgcftAlberic.in rubr.ff dc vulgAptipil.gloi. Car- 
din.ck Hofhcn.in cLop.Rainutius , Azo in rubr.Gdc 
impub.&alijsiublhrur. Arch.in cip.j.dc tclfam.in 6. 
& Ange.in $.rin. Infbtuc.dcpupiL fubititut. &conlit- 
lcndocandcm opinionem (equuti luntBar. in confi. 
1 l.in conli. r 4.^ in conli.14 1 .vol.j.Bal.in confu j j o. 
nuia t & in conli. 9 1. num. 1 .lib.4. & in conii. 1 7 j. 
num. \\ .& 7.hb. j.Pau.dc Caftro in conii. 1 4 i.num.2. 
lib.j. Angc. inconiilio r fU numcro 2. SignoroL dc 
Homod.in conli. i07.numero 2^.& i8.Bcro.in con- 
lilio 1 1 i.uumero ? .Iib.i. & inconlilio 1 2 5. numcro 
nono,eodcm lib. Corn. iu confi. j 2 2.lib. t . & Nat.in 
addit. ad Ak-xand. conlilio 1 7. Itb.a. &fupradicii vc 
plurimum atccltantur hanc eilccommuncm opinio- 
ncm,& moucnturcx plunbus. 

Ff i Primo. 




j D.Alexandri' 

i PrimtV f Quoticicunqiic verbtim aliquod duo vcl 
plnrarc(picitdctcrminabiiia, deber ca pariformitcr 
rcipiccrc. I lam hoc iurc.ff.t-od.fcd vcrbumcommu- 
nc, quo in (ubftitutionc vlus fuit tcftator, refpicit ta 
tcmpus pupillaris a-iatis , cjuam tempus poft pupilla- 
rcm .Ttatem : crgo illa tcmpora parifonoitcr rclpicc- 
redcbet.&qiicmadmodum tcmptts poft pupillarcm 
cratcmccrtii cft iurcfidcicomtfli.&nodirccrodctcr- 
minarc.ita ctdcbctdctetminarcptipillarisctatis ip% 
Huic rationi rclpondctur.qubdtiinc inaiorpro- 
pofitio proccdir,quando cadcm rario in vtroquc mi« 
Jitat: fecus li d: tici i.i/juia tunc fccus ci\, prout Do . to , 
rc3ind.l.iam hociurc&alibi tradunt, prour cftia 
cafu noltro,in quo refpcctu tcmporum duicrfaadeft 
ratit», cuminttapuberratcmiurcdtrctftovalcrepol» • 
fit.arg.prin.Inftir.dcpupil.Nccobilar li dixcrisquod 
idcm vidcturclJcind.Liam hocitiro.cuminpcrfona 
jmpubcris loiritcllclocuspMpiiian lubftirutionj, ia 
pcrfona pubcris, no poflir: & tn cexttis vulr.quod cx 
quoinpcrion» pubcris noporcftcllc locus pupillari 
fubltuni,nonlic etiamlocusin pcrfonaimptiDcris. 
quia rcfpondctur , quod cx co illud cft , quia alias re- 
fultarcnidiucrficrTccius, vidclicctquod vnus fuccc- - : 
dcrct, &altcrnonincoca(u, in quo vrambo fuccc- 
dcrcntpcridcm vcrbumdilpodrumfuit, vndcnatu- 
•avcvbt rcciproci inuiccm alecraretur,&ddlrucrc- 
rur,quod fccus cft in cafu nollro-.quia li vcrbum coin 
muncrcmpusantepubertatc&tempus poftpuberta 
temdinormircrdcrermincr, ramen idcm vtroq; tem 
porc fucccdct.&vti vocatuscxtat, ira admittitiir.& 
nota quodrcgularitcr inmatcria fubftittuionisvnu 
vcrbum plura rdpicicns tcmpora, non dcbct ca pari- 
formitcr rcfpiccrc, qn aliquafpcciaJis non miiirat ra 
tio,vt dt in dJiam hoc iure , vt cxcplo hoc urobatur. 
Siibftuutiorcciprocamixtacum compcndiofafacra : 
plurib.impubcnb.dctcrminat arqualircr pufonas, & 
non xqualitcr rcmpora, quiacontinct pitircspupitla 
rcs& plurcs fidcicommiliarias , vt tradi c Bar. in I.Lu- 
tius. rf.cod. & ramcn li rclpiccrcr iqualircr tcmpora 
contincrct fidcicominiliatiam rantum, & lic vri rcci- 
proca mixtacuincompcndiola,quxconucnit dire- 
Crx&obliquxfublhnitiom.diucrlis tcmponbusdi» 
rccLa&obhqua intcrprctatut : itactaincafu noftro 
lublti tutio compcndio(a facra vni pcrlbnar.cum con- 
ueniat dincr.r &obliqu.T fubftitutioni, diucrfis tcm 
poribusdirccta&obliqtia intcrprctari dcbcr. 

» Sccundb mouctur.fii vrrum dlcr.quod h.TC fub- 
ftitatio intra pubertatcm dircCto vaicrcr, poft pubcr- 
tatcm iurcfidcicommi(fi,(cqucrctur,qtibd vna&ca- 
demrcsdiucrlottirc ccnfcrctur, fed conlequcns eft 
falium. l.cum qui .nlcs. ri. dc vfucap. & c.maioribui, 
depr.Tbcn.crgofjluimcftctiamatucccdcns. Huic ra 
tionirefpondctur.quod vna eademqtic rcsdiucrlb 
tureccnfcrinon dcbct codcni tcmporc: (ccusdtucr- 
fo temporcquia tunc vna cademqiie rcs diuerio iure 
dTeporeft,vrprobaturin I.Pomponius.la i.rfdcncg. 
geft. & in Lprccibus. C. dc impub. &alijs liibflitut. & 
' in d.l.Ccntuno. crgo in ca(u noftro tcmporc pupilla- 
ris.Ttatisdirecto valcrepotcft.tcmporc vcrb poft pu- 
bertatcmiurcrlckicommiiri.imtuoncgatur,quoddi 
uerfouncivxcuibltirutioccnlcatur, cumnonpofllt 
ruii vno mrc valcrc, fcilicct vcIdirocTo, Ytlfidcicom- 
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mi llario , cum non (it rti tcrabilis. & licct a principto 
inccrtum (it , quo iurc iit valitnra : tamcn talis inccr> 
tirudo non opcratur, quod lubltirutio, quanturn 
adcffcctum ccnlcatur diucrib iurc.vt probatur in 
dictal.prccibus. 

Tcrriomoucnnir. Si hxcfubftitutio inrrapubcr- 
tarein itircdirccto , poft pubcrtarem iure fidcicom- 
milfi valcre pollct.ficrct voluntatis ditiifio: fcd hoc 
fieri nonpoteft.Lcumqtii.§.fin.ff.dcijsquibus,vtin- 
di e n .crgo non dcbct & iurc d i rccro & i uro fideicom- 
milfih.TC ftibliitutio valcrc.Huicrationi rcfponde- 
rur,qnod voluntarisdiutlioficri nonpotcft, adhoc 
vt dilpolitio pro partc valcat, & pro partc non : quod 
nondt incafu noftro, cum lubftitutio fcmpcr va» 
leatintotumjicct diucrlimodc fccundum varicta- 
tcm fcmpottim. 

Quartb&vltimbaiijs omiflis mouentur pcrtex. 
in c.Rainiuius, ext.dc ccftam. vbi fiiitfaCrafubftitu- 
tiopcr vcrbtim, lucccd.u, quodcft vcrbumcommu- 
nc: &tatncnprobaturibi, quod omni tcmporc cft 
fideicominiliaria.Huic tcxttii rcfpondetur. t cxtus ille 
nondicir, quod illa fubfto litomni tpefidcicommif- 
faria, nam hliaibideccflit poft ptipillarem ctatcm , 
&idco fubftitutusillam h.frrdirarcm iurcfidcicom- 
nulli habcbit . verutn fi dcceffilict intra pubertarcm, 
antllaconditioclict, nccncfidcicommillariaccnfea 
da,tcxuis noexprimit, &idcoin cafu nronoftringic. 

Sccunda elt opinio fupcriori contrat ia, qubd imo 
fubftirutioiftaintra pupillarcsannosiuredireclo, & 
vt pupillaris valcar. quatn optnionem tcncnt glodin 
$.quarationc, Inftuut.de pupill. &in$.lin. Inftitur. 
cOd.Bar.nt11n.t9. in finc. Ang. nuin. t.in finc.Pau.de 
Caftro,ntim.7.Alexan.num.77.Imoli, num.i j.Are. 
num.t j.laf num.45.Ripa,num.t i^jnfinc.ZaCau- 
me. 10.Clat1d.de Scvfcl.num.to.Sociaun.num.16t. 
Alcia.nu m.S 4A* Lanfr.dc Onano.num. j J.Cvti.coL 
pcnult. Barr.num. 1 d.Bal.num.4 1 .Ang.num. t o.Saly. 
CoL9.Pau.dcCaftro,col.6.Alcx.num.i i.Iaf.num.i f. 
Cur.iuii.ntim. 1 9. Cagnol.iium.it $. Corn.num.7 1. 
Scbalt.Sap.ntun.S i.Coraf num.6 1.& Caccialup.nu- 
me.^S.ind.l.prccibus. Ant.dcRutr.num.4i.infine» 
Ioan.And.coiutn.j. Abb.num.i i.&Imola, nu.190. 
ind.c.Rainutius, I ranc.inc.lipatcr, col.44.verC! t. 
dc tcftain.in 6. Couarr. in c.Rainutius. $.9. na.17.cx»' 
tradetcftamcn. &f cTnandtis Vafquiusinnacla.de 
fucceirprogrcliu, lib.i.$.i S.numc^p.ciunfcquen. 
Hanc candem opinioncm confulcndo fequuti fuot 
Bart.inconli.jo.lib j.Bal. in conli.41 i.num.i.lib.j. 
& in conli.i9f.n11m. 1 . lib.4.Pau. dc Caftro in conlt. 
171.num.4 in-conli.17 r. nu.t.&inconfi.}7 y.nu.j. 
Jib j &incon(? 49.in finc,lib.i.Alcx.in confi.7 1 nu- 
mc. j.lib.i.inconf 1 l.num.io.&inconli.i^.nu.i t. 
Iib. j .& in cbnti. j 1 .num. 4. lib.T.Oidr. in conli. 1 1 $ . 
Roman.in conli. 1 < o. ntimc. 1 .Bcrnan.in conii. i 18. 
num. 1 .& l.lib.j.in conf 1 5 i.num.6. & in confi. 1 4 f. 
num.i. lib. i.Capra in conli. 1 4 1 . num. j. Cuman. in 
conli. i.ntitn.S.Corn.in conli. 1 87. voi.j. in conti. 18. 
in conli.9 f jn conli.i j S. & in conli. 1 5 t.volum.i. in 
co n li. 9 j .1 11 co n li. 1 1 4. & i n con (i. j 1 6 . volu m. j & i n 
conli.18.voL4.Areti.in confi. 1 f f . Dec.inconfi.i 18. 
mi. j.Ruin.iii conli.7t1.inconii. ioj. &incon(i. I0f. 
voL t.Soci. in conii. 1 4 4 '. )■ Curt.iun.in confil.8^.' 
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num. $ • Parifin conf.7 3 .vol. j . M«ria.Soc.iun.in con- 
jil. 94- in conl. } 4. cVin conl* 111. voLj. vbi dicit lianc 
cfle magis conimuncm & vcram opinioncm , Neui/. 
inconf j ?. num.6. Guido Papx in decif j 1 1 . & Ro- 
Lindusa Vallcinconf fip.pcrtorum, vol.j.vbi hanc 
crtemagiscommuncm opinioncm aftirmar, qui Do- 
Ctorcscxphiribtismoucnuir. 

Primb.-j- Ea, quxfccundiim curfum tcmporisdc- 
tcrminantur , vafiaro tcmpoi c variantur . I.prcria rc- 
rum. $.fin. rTad lcg.Falcid.l.Titia Scio.jS.vfuras. fF.de 
lcg.z. & l.pcn.C.de vfur. fcd compcndiolk fubrtirurio 
fccundumcurfum tcmpons dctorminarur.crgo va- 
. riato rcmporc variarur.Huic rarioni rcfpondcrur,nc- 
gando minorcm: quia non cft vcrum quod compcn- 
diofafubflitutio fcaindum tcmporis curfum detcr- 
mincrur, immofuinit deitTmtnationcraatcltatoris 
voluntatc,vtomncsadmirtuiit,&facitrex.inl.i]uam- 
nis.C.dc impub.& alijs lubftic. Sccund6 rcfpondctnr, 
quodlcx.prccia rcrum J.fin.Ioquitur, quando varia- 
lur qualitas 8c non fubftaiia , nam prcaum cft nuius 
vel minus . quod llcus cll in cafu noftro, quia (1 dice- 
rcmushanccflc pupillarcm iotra pubcrtatem, non 
quaiiras, fcd lubllatitia fubftitutionis variarcrur.cum 
dicta fubftitutio a fideicommillaria m fubftantia 
difTcrar , vr dicunt Docrores , ■& id cllc vcrum cx 
efle&u ipfo conflar. 

Sccundo moucnrurpcr tcx. in l.parcr Seucrinam . 
$.conditionum verba.rTdccondit.cWdcmonft. Huic 
tcxtut omillarefponiionc Dartoli , dcqua ibi, rcfpon- 
deas ex Baldo in l.cx tribus.C.dc inoftic.tcftam. quod 
ex co vcrba illa , fi tutclam inrra 1 S.annumgcftcrinr, 
vario modo intclliguntur, fcilicer quod tcmporc im- 
pubcrtatis, vr tuteia.pofteavtaira, quia non potcrat 
vnirormireraccipi , quia poft pubcrtatcm non eft lo- 
cus nitelx, Inftit.quib.mod.rutcla fin.in princ. (cd fe- 
cus cft in cafu noflro, quiaifla fubftitutio femper 
vt fidcicommillaria valcrc potcft, quare non vide- 
tur ncccllaria variaiio. 

Tc rti6moucntur.tQ2ptics vcrbum aliqnodad 
pluratempora rcfcrri potcft,indubio dcbct fecun- 
dumj!uidrcmpus,quo cafus cuenir, inrclligi.l.j.in 
pnn.ff.de adimcn.Iegat.l.hxc conditio.tj.fi. cum l.feq. 
iTdccondir.c^demonft. fcd vcrbumcommunc, quo 
conccpraeft hxc compcndiofa fubftitutio , ad plura 
tcmporarcfcrri poreft.quia potcft rcfcrri ad tcmpus 
pipillaris xratis,c\:ad lempuv cxtrapupill.ircm.tta- 
tcm.Ergo iecundum illud remptis , quo cafus cucnir, 
inrclligi dcbcn & ilcil inrra pupillarcm .Ttatem dcccf 
icrirfilius, flgnificcr pupillarcm iubftiturioncm , 11 
poftca fidcicommilfanain. 

Huicrationirefpondcrur: nammaior propofirio 
procedit , quatnlo aaus licundum tcmporum varia- 
tioncm detcrminaair , fcois fi a tcmporum variatio- 
ncnondctcrmincmr: nam tunccam vnus fempcr 
fit adtus.non potcft in dubio fccundum tempus , quo 
eucnit intelligi:lcd in quxftionc noflraadhis feu lub- 
flirutio a tcmporu varictatc non determinatur, vt fu- 
prain rcfpondoncprimi rundamenti diximus: crgo 
hxc compcndiofa fubftitutio pcr vcrbum commu- 
neconccptafccundum tcmpus quo euenit, intclligi 
non poteft , & iic maior propolitio in cafu noftro 
non proccdic 



6 Quarto mouentur. f Verba dubia dcbcnr applica- 
ri illicxrrcmo^quodeftporentius.l.quxritur.ft.defta- 
tu homin. cV in dubio patcr prxfumirur £i:erc difpo- 
litioncm.qiiffiliofauorabiliorcft.fed quod tempore 
pupillarisxtatis,(ubftitutiopupillarisinterprercrur, 
cft potentior & dignior , Sc rauorabilior : quam li in- 
terprctarcturfideicommiflaria: crgocotmiporcin- 
terprctari dcber pnpillaris&non fidcicommiflaria. 

Huic rcxrui rcfponderur , quod runc cxtremo po- 
tentiori applicari dcbct dilpolirio, quando altcrius 
cxtremi Itgnincatioellct impropria, cVira loquitur 
d.l.qu.Trirur , & 1 j.$. j.ftli .i^er vetTfig.fcu cmphyr.per. 
cum limilibus , &: fauorahlinrdifpolttio interprera- 
tur, quando non rcfultardifTbrmisdctermiuatio : (c- 
cus fi rcfultct.quia tu nc fccus cft.vt patct excmplo re- 
ciprocx, inqua proptcrdifTormcmdctcrminartone 
pupillarisnoncontinctur.q-.ixaltascontinercrur, fii 
licplusopcraturprxlumprio, quod teflator volticrit 
vniformem fubftitutioncmfaccrc, quam filiopupil- 
larcm faccrc. Scd in quxftionc noftra vrraque fignifi- 
catio cfl propri3 & elt pai is porentir , cum per vnam 
fucccdarurpupillo,peraltcram refhrori.ccdifTbrmis 
cflcr detcrminatio: crgo non cft vcrum quod pupilla- 
ri lubftitutionicxtrcmum applicari dcbcar , &quod 
ita cx prxdidTis fubftitutio intcrprctari dcbcar. 

7 Quinto Sc vltimo ali js om iflis.mouenrur fper rex- 
rum in c.li patcr, de teflam.in cf.Huic rcxrui, omiflls 
nonnuilorum DocTorum relponlionibus, qux facili- 
terrcijciuntur, rcfpondetur.quodibi fublurutiover 
bis dircctis facra fuir : quod coftat tum ex illo verbo , 
niorcrerur,rjuod dirc<ftam fignificat fubftitutionem, 
cum ad petlonam impubcris rcfcrafur, Bald.in l.fina. 
fub num. 1 7. C. dc tacrofan. ecclc.rum cx illis vcrbis, 
ChriftipaupcrcsinftituendohTrcdcs: nam vcrbum, 
inftituo, fccundum omncs, eftdircctumciuile.Ncc 
ebftar, quod ibifint vcrba ftimmi Pontifids, qnia 
Poniifex rcfcrt cafum, qucm deddif : Jcidco vidcrnr 
diccndum,quod retulerir fecundum quod crar in fa- 
&icontingcntia,&(icreferendo fubftitutionem tc- 
ftratoris crcdendum cft, quodrertilerit vcrbateftafo- 
ris.velxquipoUcntia. Nccobftat, (ifccundum lafo- 
ncmdixeris, quod ibi fubftitutio concepta fiiirpcr 
verba commiinia,& non per verba dirccla, Sc i ta prf- 
(iipponendum c(h nam (1 ibi directis verbis fada fuif 
fet (ubftitutio, lcqucrctur , quod ibi dubium no fui(- 
lcf, vt dcrtindtis filijs, vt I altcro cx fili js inrra pubcrra- 
tcm fubftirurus ex pnpillari admittcretur, aim ncmi 
ni dubium cflct illam fubftitutioncm cflcdirecl»m : 
fed rcxtus prxfiipponir duhium tuiflc , cum ad inrer- 
prerationcm recurrar . crgo dircclis verbis ibi fubfti- 
rutio facta non crat. Refpondco : ncgari non porcft , 
quin iila fubftitiilio ibi non fucritper wba dirccra 
conccpta: &cumlImiKinclaris, noncftopusconie-' 
o-uris.l.continuus.$aim ita. rT.de vcrb.obiig.fed quis 
polTerquxrere, ibifircirca.illam fubftimtioncm in- 
tcrrretario, cnm non ellct ncccflaria, cx co, quia ver- 
bisdirectis concepta fuit.Huicqaxfiforclpondco, 
quod ibi illa intcrprctatio neccflaria fuit ad rcmo- 
ucdum omncdubium , quod proccdere porcrar tum 
cx ilusverbis,finclibcris:rirm ctiam cn prcfumpta re- 



flatorisvoluntare, pcr qtiam ciicintr vdle fubflitu- 
uonemomm tempurcctia poftpubcrtarcm valcre» 

quo 
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quo tcmpcrcno potcfl nifi in vira fidcicommifli fub- 
fi incri. d.l. vcrbis ciuilibus . crgo vidcbatur fidcicom- 
millariactiam tcmporc puptllaris xtaus.ncdiuiiio 
ficrct voluntaris. tamcn hoc non obllantc.rcxrus vult 
qubd fir pot ius dircda, quam fideicommillaria. Et fi 
dcnuo dixcris.quod litcr ibi dircciis vcrbis factacUcc 
fiiblliturio: ramcn ratio illius decifioniscfl,quiain 
itibftiturionibus ca fcmper faciedacft inrerprcratio» 
dummodb vcrbis &pcrlonis conucniat inftirutis , vt 
fubltitutio dirccta inrelligarur potius,quam obliqua. 
qux ratioloaim liabcr in quxftioncnoftra, cum ver- 
bis&pcrfonxconucniat: Vcrbis,quia vcrbumcom- 
munc ram ad dircctam, quam ad obliquam (ubftitu- 
tioncm rcfcrn potdl, Doctotts communitcrin d.l. 
Ccnturio. Pcrlotix.quiacft pupillus:crgo hxcfubfti- 
tutiointra piibcrtatcm potiusdircda.quam obliqua 
intcipretati dcbct . Rclpondctur cx mcntc Cornci in 
dconf iii. vol. 3 . nam in d.tcxtu non dicirur fimpli- 
citcr.qubd (cmpcr intcrprctanda clt (ubflitutio dire- 
cta , quando conucnit vcrbis & pcrlonis , (cd dicitur 
quando conucnit vcrbis & pcrfoms, prout in cafu 
propofito.quxdiCtio,prour,vcl ficur.rcftringit prcce 
dcntia vcrba gcncralia, iuxra notara pcr glol ~.8c Docro 
rcs inl.edita.in fi.C.dccdcn. &pcr Oar.in exirauagan 
ti.ad reprimcndum.in vcrbo, prout . Sfd lubilitutio 
facta pcr vcrba communia non conucnit vcrbis & 
perfonis, ficut qtudo cft fatta pcr vcrba dircCia, crgo 
noncflincafunoftro illa intcrprctatio facicnda. Cor 
roboratur hxc rcfponfio . Vcrbacommunia non pof- 
funtdiciconucnircpropricdirccix iubftitutioni, li- 
cct dirccrx non rcpugncnt: namficommunia lunt > 
crgoambigiiafunt.Lquotics inftipulationibus, cum 
glof. ff.dc vcrb.oblig. ii ambigua , non rede dicunrur 
niagis conucnirc dirccrx, quam obiiqux, hccc ncutri 
contradicant. l.in ambiguo. fTdcrcb.dub.namquod 
cftcomuncpluribus, non dicicurpropriumaJicuius, 
iccundum glof in l.id , quod noftrum . fl. dc rcg. lur. 
Lferui clcctionc.$.Labco, vbi Bar.rt.de lcg.j. 

Hxc rclponfio licct in via dilputatiua lubftincri 
poflir: tamen amando vcritatcm non viderttr mihi 
rtalis.quiailliusdccifionisratiocft, quiain iubftitu- 
tionibusfcmpcrfacicndacltintcrpretatio.vtfubflim 
tiodiicch intclligatur potius, quamobliqua, dum- 
modo vcrbis & pcrfonis cbucniat : & illa diCtio,(icut v 
ibi ftatcaufatiuc, vt in c. Abbatc fancri Sylucftri , de 
verb.iignif. voluif cniin diccrc textus, quod dummo- 
db conucniat verbis Sc pcrionis fiibftitutio potius di- 
rccta, quam obliqua cfl intcrprctanda , ficut eft in ca- 
lu propofito, in quo coucnit vcrbis &perfonis,quod 
inrcrprcterur diretta: 8c fic dictto,ficut,non cll rcltri 
criua,fcd ftaccaufatiuc, &argumcntatiue. aliis ratio 
illa non eflctbona, quia nb ellctgcneralis, fcd cadcm 
cum dicto, cotra Lqtiod Labco . flldc Carbon.edicto. 
vndc cum ratioilla fitgcncrabs, concludendum cft, 
quod quoticfcunq; fubflitutio vcrbis &perionis con 
ucnic.fcmpcr potius ditccta, quatn obliqua cfl intcr- 

Erctanda. fcd inquxflionc noflra fubflirutio pcr vcr- 
acommuniaconccpta conucnit dircdti fubftitutio 
ni.&obliqux Jicirnon magisdirccrc.quam obliqux 
conucnircdicatur: crgoindubio dircCcainrerpreuri 
dcbcr, &hocvoluitdiccrc illc tcxtus, dumdicit, vt 
rubfticutio intcUigatur ditcc^apotiufquani obliqua , 



&ficpcr comparatiuum potius.cuius comparatiu. 
naturacftrclinqucrcpofitiuutn intermino, (ccundti 
Grammaticos,& hf in Lvbi autc non apparer, in prin. 
rT. dc vcrbo. oblig. Idco diciavcrba vidcntur innuc- 
re.quod non fcmpcr inicrprerctur dirccta, (cd qnan- 
doquc fideicommillaria, (cd in dubio,(cii cctcris pa- 
ribus , dircCta intcrprctcrur . & hoc voluit tcx. in lllis 
vcrbis,quamquam dircctaintcrdumad fidcicommif 
fiim ex caula trahatur : nam fummus Pontifcx voluit 
rcmoucrc tacuara obicCiioncm:cxquo cnim lutn- 
nius Pontifcx,in lubftitutiombus cam (l mper cllc fa- 
cicndamintcrprctationcm , vtdirccia ccnlcaturpo- 
tius.quam obhqua , potcrat abquis de lioc dubi rarc, 
cumdirccla ad fidcicbmillum porrij:.itur, (ummus 
Pontifcxrcmoucndo hoc, qnodlicct dircclalubftitu 
tio cx caufa ad fidticommillum trahatur , ramtn in 
dubioca facicndacli interprctatio , vt direcra potius 
cenfcatur , quam obliqua , & licut illa dicho, quam- 
quam, noncftibipolitalimitatiuc, prout voluit Ki- 
paind.l.Ccnturio. 

Exhoctcxtuc^oconcurrociim hac lccunda opi- 
nionc.quxprobatur ctiam hac rationc In dubio crc- 
dcndum cft tdlatort m mngis voluillc pronidcrc pu- 
pillo,quam ^rauarc ranquam amicus , cum nullus fic 
pmor.qui vincat patct ntim, vt in l.fin.in prin-C.dccu 
rat.ftirio.crgo potius itidicada cft pupillaris inrra pu- 
pillarcm ^tatcm.qtiam fidcicommillaria,quia pcr pu 
pillarcm prouidctur.&pcrfidcicomillanam aggra- 
uatur.l.cx tnbus.cum gloLC.de inoflic.tcflam.&Lco 
liaredi. $.cum filix. fl.cod. Hxc condulio dcclaracur 
in multis calibus non proccdcrc. 
8 Primuscft,tc|uandomater pupilli adhucfupcr- 
ftes ellcc : tunc cnim cius fauore lubftitutio prxdicia 
Irmpcr intcrpretatur fidcicommillaria, & pupillo m- 
tra pubcrtatcm dcfuncto mater fucccdir.qux poflc» 
bona, quxconlcquucus fuitciusfiiiusapatrc,detra- 
dta tamcn lcgitima & rrcbcllianica , rcftituercdcbct . 
itadicunt&tencntl3art.num.z8. &Galiaula,nu.S i. 
in d.l.Ccnturio.Bar.num.i 6. Bal.num.4 1 .in fi. Curt. 
iun. nu m.6 j . & St baft.Sap. nu m.S k» i n d.l.piecibus . 
Bar.in l.li arrogator, coLpcn. vcrftc.rcucrtcndo. ffldo 
adopuo.& Bal.in l.iam hoc iurcf j.fl.dc vulg.& pupiL 
\bi inquitquodiftaopinio feruaturcomunicer Hanc 
candemopinioncmconfulendo (cquuti funtBart.in 
conf.54. &inconf zi.hb.j. BaId.inconf 1 1. num.t. 
lib. 1. in conf $ 9 1. nu. 1 . lib^. & in con(. 17;. nura. t. 
..V-.Mm. Pau.de Caflro in confi 141*10 prima partc, 
Arct.i :i confi 1 54.Ant.de But.in conf 5 3 .Fulg.in con- 
lil.j j. Card.Zab.inconl. 357. Ang.inconf 1 1 1 1. 
Anan. in conf 7 9. Signorol.de Homod. in conC 1 07. 
Corn.inconf 180 num.i. vol j.inconf 1 n.num.7. 
in conl.j j.nu.7.& 111 con(. 1 ; 8.vol.z.& m conf j zz. 
nnm.i t.vol.t. 1 \x. in conl. ct z. licrous in conl.45. 
num.S.mconf 1 z j.num. f. &in coni. 1 z f.num.S.vo 
lum.i. Alcx. inconf. 17. coLz. V0I.7.& Afrlict. in de- 
crf. ; f.-.\b: inquitjita in (acro conlilio mdicatum fuif 
u?.& hxr cft communis opinio.vt Dcc.in d-l.prccibus, 
num. 1 <>^UTirmat,&Cur.iun.ibi,niim.(T;. didtquod 
nclcitdikcrncrc , qux nam lirmagis communis opt> 
nio.qui DoCiorcscxplunbus moucntur. 

Primb . In dubio ca facicndacfl mtcrpretatio^qus 
matn magisfaueat.l.quiduos.$.j.rt.dercb.dub. &faci 

cic 
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cit l.fin.C.dcinfhr.&fubftit. fcdiuciumusindnbio, 
quia non conftat tertatorc voltullc matrcm a fih; Ii.r- 
icdiratccxcludcrc Ergo ca faciendacrt inrcrpre:atio, 
vtmatcr non cxcludatiir,& lic vt fidcicommillaria 
lixc interprcrerur fubihturio. Htiicrationi rcfpondc 
tur.negando maiorcm propollrioncm. Nccobft.it 
d Lqui duos . $ .j. quia ilJud non crt fauorc matris , fcd 
cft, quia fcinncr vctuftior prxfumiiur fupcruixillc,\ t 
patctin fi.ic lllins $.nam quod cftipcciale, &lingula- 
reinaiiquocaiii,tnalijscalihus rcgularc clledicicur 
contranum,.ir<:r.LiiisiingiiLire.4Fdclcgib. cum limil. 
/cd in d.f j in h.diciiur ciU- fpecialc f.tiiorcp.irroni,vc 

EriUi ccnlcatur mortuus ftlius qii.im p ircr: crgo rcgti 
irecft, vtpnuscclcatur mortuusjiatcr,t|iiam filius, 
&licniillifpecialiia-.ibicft m m nre. vcl tcx. illc lo- 
qiiiturin fuccclfiotieabintcftato, &nnsloqiiimur in 
fuccculonccx tctlamento. & ratiodifTci eac eft,quia 
infiiccclfione ab intcftato marcr omnibus conlan- 
guincisagnarispupilli prxfcrtiir, cx tcftamenro vcro 
lccus.&rariorarioiiiscrt, quia p.ircrquando facirpu- 
pillarem lubftiturioncm, facit refpectu matris&fra- 
irum pupilli , nc lcilicct pcr qtierclam impcdiatur fa- 
uorpupillarisfubftitutionis.c.lipater.inh.dcrcftam. 
in 6.Necobftatd.l -fin.quialoquiturin ptiptilari tact- 
ta : qtixcum vcniatcontravcrba icflamcnti, mirum 
non cft.li marrem non cxcLidir . vcl ibi illud eft , qtiia 
martT erat filij cobzrcs : immo illc tcxtus a contrano 
fciifuoppolitum probar, vtex rationecxprcllaihicol 
ligitur: namibidicitur, quodidcopro matre fitin- 
tctpreratio, qiiia(ifux(ubftanriTpartcmrcIiquir,& 
muho magis ad luCcuoiam filij haTcduaicm vcnirc 
citratiic . crgo fequiitir a contrario lciifu, quod ii fttx 
fub'1amix partcm non rcliquiilct, a luCtuoia filij 
hxrcdicarc excludcreiur. 

Sccundbnioiicntur. Pupillaris tacira noncxcludit 
matrcm.d.I prccibus. crgoncccompcdiofa, cum lub 
ca tacita pupillariscomprclicndatttr. Huic raiioni fa- 
cilitcrrelpondetur,tumquia pupiltjris in compcn- 
diofacomprchenfadicimrcxprcila, quod parer,quia 
cxcludir marrcm intra rcmpora pupiliaris xtatis . d.l. 
prccibus . tum cciamquia maior propolitioproccdit 
inpupillari tacitapr.Tlumpta: fecusvcrocft inpupil- 
lanracita probata & Conicccurjra, vt tradir Ripain 
d.l.Ccnturio, ntim. 1 1 8.icdcompcndioia(ubftittino 
dicirurconiincrc pupillarcm probaram &coniechi- 
ratani, vic.x vci biscompcndiofTlubftitutioniscon- 
ftat : ergodiciturcxcludcrematrcin, tum ctiam quia 
iftacompcdiofavcibiscoiumunibus conccpta, cum 
tamdircctam , quamobliquampnncipalicerfubfti- 
tutioncm rclpiciar.liintcrprcrarurdirc&acft cxprcC. 
i.i. igitur nu: rcm cxcltidic . 

Tcrtio,&vltimbalijsomi(fis,moncntiirpcr tex.in 
d.Lprccibus,cuin iic inducendo. Difbcilius vcrbadi- 
rcciaadfidcicommiiliim traliuntur, quamcominu- 
nia, cum in illis lrdarurius&proprictas vcrborum, 
arg.l.vcrbiscitiilibus.fF.cod.in i/saurem communi- 
busminimc: fed matris fauorc vcrbadiredta, &qux 
dirccco valeicpoierant ad fidcicommilliim trahun- 
tur.vrind 1 precibus.quiaa rtilire, quipoft pubcrra- 
tcm dircdofublUrucrcpoteft.l.Ccnturio.rI".cod. vcr- 
bisdircccisfactacnpendioiamacris fauorcfidcicum- 
raillaria intcrprctacur. crgo multo magis vcrbacom- 
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muniadebcntad fidcicommilliim codcm matt is fa- 
uorc porrigi , autbcn. mulro magis. C. dc facrofan. 
ccclcl. Huicinduchoni rcfpondctur, quod poftpu- 
bertarcm ibi iurc hdeicommiifi valct fubfticutio, no 
mairis fauorc: alioquin ctiam inrra pnbcrtatcm iurc 
fidcicommiifi valcrct.quod cft fallum, vt ibi.fcd iltud 
idcocft, quiatcltator vti uirccommuni voluilleprx- 
fumitur.l.qiiamquam.&l.in tertamento.tFdcmilic.tc 
ftam.vel rcipondcas.prout iiipra in alia quxftione re- 
Ipondi-d Lprccibus . 

fl.vcopi.no vt vtdes, nonitiniraliqua rationc.cui 
rcfpondcri non polfit: ideo alrera ert opinio fupcriori 
contraria, quodimmoccmporcpupillaris.Tracisetia 
macrccxirtctcinmcdio licdirecJa.quam opinioncm 
tcncnt Imola , num. 1 1 . Pau. dc Caftro num. 7. Ang. 
ntim. r . Atct.ntim. 1 i. Alcx.num.77. laf mim.49. Ri- 
pa num. 1 10. Zai.num. $ o. Claud.de Scvfcl. nttm.p. 
Lanfranc.de Oriano, num.ifi.&Soc.iiin.nura.ztftf. 
iu dL Centurio . Paii.dc Caft.col.6. Salyc.col.9. Fulg. 
oum. i7.Alcx.num.i i.Iaf.niun.i f.Corn.nu.7 j. Co- 
raf.num.6 1 .& Cagn.num. 1 1 6. in d.l.prccibus , Imo- 
la, Hor. Guil.deBcncdicr. inmateriacompendiofr , 
num.4f.&Didic.$.9. num. 17. in d.c.Rainticius. & 
Polic.in cract fublbr.in matcriacompcndiofc.nu. i o. 
lianc candcm opinionem confulcndo fcxftiuri funt 
Oal.libi conrrarius,in conf 1 f.num. 1. volum.a. & in 
Conf 1 9 vol.4. Pau.dc Caft. in conT. 1 7 c. num. 1 . in 
conf ^or.inconf i7i.inprirnapartc,&inconCi49, 
in finc, in fccundaparte. Romao.m conf t to.num. t. 
Oldrad iticonf 1 1|. Bcrcran.inconL'nS.lib.j.inc6- 
(il.t 4 j.vol.i.&incotif 1 c l.lib.?. Alcx.in conlil.i x. 
nuin. lo.vol. i .in conf. 1 7«num. 1 1 .cod.volum. t .&in 
coni. f t .n um.4. vol.7. Capra in conf 1 4 i.nu.) . Soci. 
jnconi.t44.num i.vol.j.Maria.Soc.iun.inconfi 14. 
nuin. 17. &incon(.94- num.z8. voLj. Cotn. incon- 
l'l.i8.vol.4.Curr.iun.inconf76.num.j. Neuizan.in 
conf {^.num.6. &Roland.a Vallc in conf 6 9. nu.76. 
&pcrtotum,vol j. vbiaffirmathanccilcmagiscom- 
muncm opinioncm.qux probatur cx plunbas. 

Primo pcr ccx.in d Lprecibus , in fine, inducendo 
cum,prout ibi,nu-4. Paultis dc Caftro inducir . Huic 
tcxtuircfpondctur, ncgandoibi fubftitutionem ver- 
biscommunibusfact.im fuillc.cumdirectis factalir, 
Vtrcxtusilic indicar,& fuprain alia conclulionedc- 
monftratumfuic: &ideo mirum noncil, lidm-wto 
inrrapubcrratem valet. 

Sccundo probatur, quia fi diccrcmus hancfubfti- 
rutioncmlcmperfidcicoinmiliariatn ccnferi, ieqiic- 
tctur, quod marreprxmortuafubltjcuii non poilent 
iuccedcre,cum dirccio fubftituri non itnt: fcd confe- 
qucns clc fal iu m, & con tra tcftan tis mcntcm.ln.Cde 
inftit.& fubfttr.crgo falfum eft etiam antcccdes. 1 luic 
rarioni refpodctur, qtiodprcfumitur teftatorem cam 
voluille cilc fideicommillariam lnatrc fuccedenic: fe- 
cus vcrb ca mortua, quia lucprciumittir voluillc eam 
dirccto valere, (icut in (imili probaturind Lhn. in fi. 

Tcrtio&vltimoalijs omiifis probatur pcr rcx. in 
d.c (i pater. & re vera ratio iitius ccxrus multum iinn- 
gir . q ua- ra 1 10 r u m li t gcn cral is,fac i t Icgc ge n eraL tcr 
ijitclligi I.rc^ulxJi.lcd & ti quis. fLde iur.& fac.ignor. 
& li hcc rauo ddigcnter fin oculos vctiracis tnlpiciaf, 
multu ficit pro lucc6cluiionc,cuquxcgocottcurro. 

Piobatur 
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Probaturhacaliarationc.Si matrccxiftcntcin mc 
diohac lubftitutio fidcicommiliariaintra pubcrta- 
tcm intcrprcrarctur.icqueretur quod potcntior cllct 
fauor matris, quam pupilli.quod tcftacus dtvcil.it . 
fcd conlcqucns diccrc eft falfum, quia vidcmus quod 
fubftitutio pupillaris , qux eft tcftamentum filij.l. l.f. 
prius,& l.parns& filij.ft.de vulg.&pupiLcxcluditma 
trcm.d.c.l« parcr . & fidcicommillaria non cft fauora- 
bilis pupiilo , fcdoncrofa , cum fubftitutio fidcicom- 
millaria fit onus.pc-r quam fucccditur non ipli, aii fa 
ttacft fubftirmiojtcd rcft.itori.Lcohxredi.fj.cum fili^. 
fLco.crgo falfum cft ctiam antccedccis,& licquod in- 
tra tcmpora pupillaris xtatis uirc fidcicomifti valcat . 

Ego no rccedo ab hac opinionc, no obftantc quod 
loanncs dc Monrcfpcrello fuit in ea opinionc.vt pro- 
ptcrauthoricatcshincindepugnanccs ludex dcbcrct 
ira rcm coponcrc , vt matcr habcat lcgiumam fibi iu- 
re naturx debicam.fubftitucus vcro c^tcra, qu.r in pu 
pilli herrditatc lnucmuiitur. quam opimoncm (cquu 
ti ctiam fucrunt Caccialup.lub num.7 9. antc fincm , 
& Dcc.numero 1 9. in d.l.prccibtis . Dcc.in conf 1 18. 
num.r.&in conf.643.num.j.infinc, &Soci.incon- 
iil.i 50.num.4i.volum.j. 

Verum fiBartoii opinioncm tcncrc volumus.ea 
5 pluribusmodisdcclaratur.t&primovt nonproce» 
dat , quando matcr ad lccundas nuptias tranliutlTct, 
nam tunc matcr fuhftirutum nullo pafto excluderer, 
Dcccol. 1 i.& lafcolum. 1 o.circa fin. in d.l.prccibus . 
Corn.inconi.a8.col.pcn.1n fi. vol.4. Alcx.in conf 1 1. 
num.ij.&i^.vol.j.&lal.inconfi 1 3 i.vol.j. qm nio- 
ucntur. quiavbi tacita pupiilaris matrcm cxcludir, 
ibicompcndiofaintrapubcrtatcm diic&a inrcrprc- 
tatur, Bar.&alijin d.LCcntuno.fcdtacitapupillaris 
excludir matrcm, quxadfccundas tranihut nuptias, 
Ang.in l.i.in prin.tt.cod.Com.in d.confi i8.crgo ma 
ter, quandoad lccundas tranlimt nuptias,compcn- 
diola mtra puhcrtatcm dirctio valcrc dcbct . Contra 
hancdcclarationcm tcnct Ripa ind.l.Ccnturio, nu- 
mcro 38.&de cadubit.it Alcx.inconl.j1.coL3. vo- 
lum. 7. & dubiam ellc aftirmat Rolandusa Vallein 
d.conf tfp.num. 3 i.cum fequcn. & non mirum , quia 
quod tac 1 ta pupi llaris matrcm cxcludat, quando tran 
fiuit ad fecudas nuptias, cft contra comuncm opinio- 
ncm, prout fuprain matcriapupillarisfubftonisdixi. 
I o Sccundo dcclararur non proccdcrc, fquando per- 
fonafublbtuta vcnlunilitcr eftctmagis dilccta tcfta- 
tori,quampupilli mattcm, nam tuncmatcrlubftitu- 
tum non cxcludit,& cxcmplum Do&ores ponunc. 

Primo.fi clict fubftittitus fratcr pupilli,Bar.nu. 1 4. 
Scbaft.Sap.num.8 ; . & CagnoLnum.114.in d-Lprcci 
bus.Alex.num.j>o &Ripa,num.i 37.1'nd.l.Centuno, 
Pau.de Caft.in coni. J7 j.num. j.partcprima. Fuljjofi 
inconf 3 j.in fi.Corn.inconfiS. num. j. vol.4.&in 
conf. ; 1 cT.num.6dib. 3 .& Aymon Crauctta.alios allc- 
gans , in conf 141. num. 7. voLj. vbi allcrit hanc clle 
communcm opinionem . 

Sccundo , quando crtct fubftirurus patruus , vcl fi- 
lius patrui, Ant.dc Burin confi f 3 .in nnc. 

Tcrtio , quando clict iubftiturus rratcr tcftatoris , 
Bar.ind.l.prccibus,num.i j.Ripa,nutn. 1 37. & Alc. 
num.<?«>. ind.LCcnturio, Corn.inconL 3 1 6.1ib.j.& 
AymonCiauccca aiiosadduccnv, inconf. 141.11U.7. 



infincquidicuntidcm procedcrc in macrc rcflafo» 
ris,quando fubftituta rcpcrirur. contrariam opinio. 
neminfratrcrcftatoristcnccDcc.inconf j 1 «;. col.i. 
& in conf 3 3 l.in fi.& cgo non dilccdcrcm ab hac Dt> 
cij opinioncproptcrcius rationcm. 

Quarto & vltimo, quando eftet pia caufa fubftitu. 
ta.Rip.i in d.l.Ccnturio.num.i 37.&RoIandusa Val 
lc in conf.6<?.num.7.vol.j. 
1 1 Tcrtiodcclaraturnonproccdcre, f quando fuirfa 
clacxpreiiaxtatudinumcratio.vtlidiclu lit.&qu.m- 
docunquc in pupillarixtatc filiusmcus, vcl poftra 
dcccllcrit.fubftituoTitium. nam tunclubftitutuspu 
pillaritcr&pofteaquandocunquematrcm crcludit , 
Azo in rub. Cdc impubcr. num. 1 8. Glol. Bal.nu.48. 
Caccialup.num.70. Corn.niim.8i.&Ca^n.nu.i43. 
in d.l.prccibus.Bar.num.i6.& 3 o. Bal.coluni.i. Alex. 
num.77. Imola.num.13. Galiaula, num.361.Ripa, 
num. 1 1 1.& Alciac.num.90.ind LCentnrio. It.ild.in 
l.ex tribus . G. dc inoftic. tcftam. & Ang.Arcr. in jj.rin. 
Inftit.de pupil. candcm opinioncmcoliilendoleqiiu- 
ti fu n c Bart.i n co n f. 8 . & i n con f. 3 3 . Pau.d c Gfl ft ro i n 
conf 37 f.ntim. j.lib.j.Cunun.inconl.t «5.& Corn in 
con 1 1 8 7 . & i n co n f. 1 6 1 . vol. j. i n co n f 40. vol. 3 . & i n 
conf 1 38.V0I.4. &lu.ccftcommunisopinio.qu.r c6- 
clulio probacurpcrccx. in d.l.prccibus. quam decla- 
ra, vt pcr Baldum in d.l.prccibus, col.pcn. & Franc.ir» 

c. lipaccr.coL^fi.verllc.lccundolimitatur, de tcftam. 
hb.6. Itcm declara vt pcr Bald. in d.Lex cribus , & pcr 
Francumind.c.lipater, col.40. vcrl.fcd hoclimira. 

1 1 Quartodeclararur non proccdcre, fquandoadcf- 
fctftatutum,perquodfcrminx cxcludcrcnrur. ita tra 
dit Bcro. in conlil. 1 16. num. j . lib.i. quod intcllige , 
quandocirctfubftitutusmafculus, pcrqticm fcnrinx 
cxcluduntur.fecus.quando cxtrancus fubfticurus, cl- 
fcr,quiaccrtar tuncratioftacuci. 

13 Quinc6dcclararurnonproccdere, fquandofub- 
fticiitiofa&aellctinbonisipfiuspupilli rvrli dittnm 
fit, filiomeoimpubcriquandocunq-, deccllcrit, fub- 
ftiruoTicium. Fulg.inconf 3 3. Caccialup.in d.l.pro 
cibus,num.S 1 . & Franc.in d.cfi pater , col.46. vcrlic; 
tcrtioqnxricur. Vcldidum fit,&quandocunqucfi- 
lius mcusdcccircrit.ei fubftituoTitium, vcl ci fuccc- 
datTitius. Fulg.ind.conf 3 3 .quemfcquicur Ripain 

d. l.Ccncurio,num.i ^ «>.&ibi Alciar.num.90. cadcm 
opinioncm fcquutifuntBal.incof. 1 i.&incon(.3 j. 
vol. ti Pau.de Caftro in conf. i^i.vol.j. Corn.in con- 
fil. 1 3 8. vol.4. & Avmon Crauctta in conf 1 4 1 . & ra- 
tiocft.quia filio fucccditurper pupillarcm cxprct 
lam , & (ic cum ci cx voluntatc rcftacoris fucccdartir , 
dicirurcxprellapupillaris.&ideo matrcm cxcludit. 
Hrcdc.larationon proccdit, quando vcrbum ci pof 
fct rcfVrri ctiam ad tcftatorcm. ita dcclarat Bald. in 
d.conf 1 i.li b. 1. & Pau.dc Caft.in CdC 1 4 i.nu. i.l;b. j. 

1 4 Scxto dcclaratur.non proccdcrc , f q uando cx vcr- 
bisconftarct tcftatorcm voluiftc ad lubftitutum to- 
tam hxrediratcmdcucnirc, nam tuncmatcrifubfti- 
tuto cxcluditur,& DoCtorcs cxcmpla ponunc . 

Primo.quando di«ihim lic , Volo vc tota & intcgra 
hxrcditas dcucniat ad Titium: nam hoccafu liibftitu 
tioccnfcbitur dirccta intra pubcrratcmtcum (i alitcr 
diccremus, non lota&intcgra hxTeilitasad fublhiu- 
tum dcucnirct , Ld cftct dctiahcmla legitiitM & trc- 

btllianica, 
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r»elluni:rt , iuxrac.Rainucius , cxrra dc teltam. ita tc- 
rtcnt ind.LCcnturio, Barr.n1tm.t7. lal.num.48.Ga> 
li.uila , num.400. Alciat.num. 9 1 . & Imola, ntim.it. 
& in d.l.prccibus , Barr.Dcc.Caqnol. Scbalt.Sapia , & 
Corn.lmola in d.c Rainu tius, Francus in d.c.li patcr, 
Ang.in conf 1 1 j. Arct. in conf 1 f 4. Koman. in con- 
£1.1 jo. Bald.inconl.10. l.b.t. &Dcc.inconf f7i.& 
hxccftcommunisopinio. 

Qitrconclufio procedic , ctiam quando in fuo ce- 
ftamcnto tcftacordixir: Volovt bona vcl hxrcditas 
dctieniat ad Titium linc aliqua diminutionc. Bart.in 
d I.Ceijtuno,num.i7.&ibi Alciat.nu.91. idcm Uart. 
in d.lprccibus, num. 1 4A' ibi Dcc.nnm. 1 9. Imola in 
d. c. Rainutius, & Francusiud.clipatcr.&hoccft 
iccundum cxcmplum • 

Tcrtio pouunt cxcmplum ,quando rcpcricur di- 
ctum pcr tcllacorcm, Volo vt omnia bona mca deue- 
niantinTitium.&in hoccafu dux funtDoCtorum 
opiniooes: & prima cft, quod humtmodi fubltirutio 
dircctaintrapubcrtatcm ccnfctur. quamopinioncm 
tcncnc Bar.num 17. Imola.num.i t.lafnum.^S. Al- 
ciat.num 9 1 .& Galtaula , num.401. ind.LCcnturio. 
Bar.num.i4.6cL)cc.iv.im 1 9 ind l.prcctbus. Arct.m 
conf. 1 f 4-num. S.& Pau.dc Caft.in conf 1 7 l.num. 1 . 
in Hnc. qui moncnturhacrarionc. 

Qmomnedicit, nihilcxcl idic. I.lultanus. rTdele- 
gar. j. Hxc ratio non Itringir : quuliccc qui omnedi- 
cic, nihil cxcludat, tamcn illud vcrbum, omne, rcfcr- 
turad bonatcftatoris, perquod rcltringirurqcncra- 
litas , vt non ad bona pupilli rcfcratur,& ideo pupd- 
larcm continere non potclt . 

Sccunda eft opinio fupcriori contraria, quod iuio 
hxc fuhftitutio hdcicommiilaria dicatur . quam opi- 
nioncm tencnt Ang. ind.LCcnruno, oum. 7-& ibi 
Alcx.num.7 6. Fulg.num. 1 7. in d.l.prccibus . 1'olit.in 
matcriacompendiolx,Anganconl. 1 if.nu.f. Corn. 
tn conf. 151. num.itS. voLi. in conf. } 11. voLi. & m 
conl'94. voLj. Decinconf. $7 i.&Pacif.inconL7J. 
pcr totum, in i.voL hanccamlem opinionem tenent 
Bal.num.44.ind.Lprecibus,&ibi lafcoLt 1. invcr- 
jichmitaramen. vbi aic Bartolumcommunitcr rc- 
probatum cllc,& mihi hcc vidctur vchor ( >pi ni< >,q uc 
Juc rationc probatur. Subll it utio.qucclt fccunda in- 
ititutio, faclavidcturadbona dequibusloqtiirurin- 
ititutio,& conicqucntcradhonatcftatoris.cu lubfli- 
tu tio ad iiiltituuonem refcracurJ.). C.dc impubcr.& 
ahjs fubftir. fcdpcrpupillarcm iuixeditur piipillo& 
iu boius eriam pupilh.l.lcd 11 plurc:..).aii lubftitutos . 
lf.de valg. & puptl. & per ndcicommiftai lam fucoedi- 
tur tcftatort , & in bonis tcftatoris. Lcohxrcdi. jcum 
hhx . rT.cod. ergo cum fubftitutus fuccedcre non pol- 
fir,nili in bonis tcltatoris, fcquitur quod litbdcicom 
milfarius fub!titucus,& non pupjUatis. Hxcconclo- 
fio linedifiHcultarcproccdit ,quado pupillus blius tc- 
ilatoris lubetalia bona, vtputa materna.&ratiocft, 
quia compendiofa tacla pcr vcrba coraraunu fmcdi 
nunKiationex»tis,&rcftric^taadbona feu perloiu 
tctlatot is , omni temporc cft tidcirommi llana , Pau. 
dcCaft.in I j.coLi.rf .lc vulg.&pupil. &clt commu- 
nis opinio,vt tradit CarcLParif in a.conf 7 j.nu. 1 1. 
I f Scptimo dcclaratur, t non proccdcrc(oli js omiflij 
dc quibus pex Rip. in dd.Ccnturio»)quaudo luduin 
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cllct.&quandoainqucScmproniusdccclTcrir.Caiui 
hxrcditatcm propria aut.iorirarc, fcu a fc ipfo acci- 
pi.in nam tunc talisfubftituriodircCrainterprctatur, 
itadcclarant Bar.num.17. Arcr.col.io. Alciar.nu.90. 
Galiaula.num. \ 8S. & Ripa , num. 1 1 i . in d.l.Ccntti- 
rio, Bart.num. i f . Seba!tian.Sap.num.S6. & CagnoL 
num. nS.ind Iprccibus.&hxccftcommuius opi. 
nio , qux probatur pcr tcx. in I.Titia . J. primo. ff. de 
legar.i.quiiextuslircctc inducatur.optime probar 
hanc conclulioncm. 

Hxccondulio proccdir , ctiam ii dictum c(Ter,eo 
ipfo hxrcdiias dcucniat in Titium.Bal.in l.tin.nu. 1 7. 
C dc (acrolan.ccclef Galuula.num. r 17.lafnum.tf4. 
Arct. num. 1 S.&SovMu i.num ; j i.in d.l Centurio» 
&ibi Ripa, numcro 1 Si.& 1 1 r.& Alcxunconf jtf. 
numcro l.volum.i. 

I tcm proccdit.ii dicatur, plcno iure, feu Iibere hx- 
reditasdcucniacinTitium,GaliauIa,num.y tS. &Rt 
pa , num. 1 8 1. in d I.Ccnruiio. Bald.in auth.lurc vfus 
prxftatio.C.dc Licro(an.ea:lcf.& 1.1 conl! j o 1 . & Ripa 
in d.l.Centurio, num. 1 1 j. 

Rclolutahacprima dcdaratione ad coclufionem 
principalcm vnacum luis dcclarationibus, dcucnicn- 
dum cft ad alias dcclarationcs,idco 

\6' Supraditftaprincipalisconciulio ffccundodccla- 
raturnon procederc, qtuido compendiola iftavcr- 
bis commumbus facta, cllct ad bonarcftacoris rcftri- 
Cta,vclquiadixillct tcftator.vciquandocunqucfilius 
mcus dccdlerit, fubftituo Scium m bonis meis, vd in 
hxrcdiratcmca: vcletiam bona mca, vclhxreditas 
mcadcucniat inTitium. cam hoccaiuctiamlirilius 
intra pubcrtatcm dcceilcrir , fubftitutio in vim :i,ici- 
commiin.&nondircdto valcbic. Bal.col. 1 l.in vcrlic 
prxLcrcim, &Corn.num.7 j.indJ.prccibus.Sociun. 
1nLj.coL7.poftmed.rLdc vulg. Dccin l.pcu. in primo 
not.Cxod. Francin cli patcr.coL45.dcteftamlib.1S'. 
Alcx.inc0nf.4f.v0l j.Pct.dcAnch.inconf8. Corn.in 
conf 1 6 i.vol. j. in conf 9 1 . vol. 1. in con f.9 j . voL} . & 
in conf 10 r.volum.4. & Aymon Cratictta in conl.98. 
num. 10. vbjdicitlunc conclulioncm ctum vcram 
cilct lidirectisvcrbisfubltitutioconccpcacllcc: quia 
cura lic rcitncta ad boiu tcltacori> intra pubcrutcin, 
in vim pupillaris non valcbit. 

Hxcdcclaratiolunitacurnonproccdcre, quando 
pupillus alu bona non luber. fcd li habcat,runcancc- 
diCtadcclaratioproc.'dic. icanotanccr craiiicPau.de 
CalLin l.j.num.4 rl Mc vn ! pupiL & racio cft , quia 
runc cuin non halKar alu bona, vcrbum.mea, fupcr- 
rluoappoiitum ccofctur, nec pupillarcm vitiabit, ar-. 
gum.Lli ita fcriptum . $.qui fiiio. tT.dc bonorum pof- 
fciLlccundum tabuL 

17 Tcrtiodcclaraturnonproccdcre.tquando filio, 
cuifiibftituitur,cl]ccadmixcacxcraneapcrfona,vnit.'a 
vciborumconccpcionc: vtquiadixillcc, inltituomi- 
hi hxrcdcs filium mcum & Titium : & quandocunq; 
hcrcdcs mci finchbcrisdecclIcriin,fubllituo Scium. 
in boccnimcifufubftitutio fcmper intcrprcraturfi- 
dcicommilIaria,ctiamftfilius intra pubertatcm dc- 
ccllcrit itadixic Corn.inconf pj.num. f.lib-j. vbial- 
lrgat Bal.& Ang.idcm tencntci. &raciocft,qniaful>. 
ftituuo fnb vnica vcrboru couccptioncplunbus pcr- 
ioius facta.intctprccaiidcbci» vtomrubus vuiformi- 

tcr 
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terfacra intcIligatur.Liam hoc inrc. ff.cod. &l.quam- 
uU . Cdc in.pub.&alijs fubftit. fcd hic lub vnica vcr- 
borum conaptionc & filio & cxtranco cft facra fub- 
ihtutio: crgointcrptcrari lcmpcrdcbct fidcicommif 
iaria, & non dircdta intra pnbcrtatcm, cum ita intcr- 
prcrando vniformitcr facta non intclligatur: cxtra- 
ncocnim dircchunlhrui non potcft.J.penuL Infti- 
tut.dc pupil.lubftinir. 

(}uarto & vltimo llijsomiflis dcclaratur non pro- 
18 ccdcic, tquandofilijsdilpanbusfubflirutiofadacf- 
ict: vtii tcltatorliabcnsdiiosfilios, vnum pubcrcm, 
altcrum vcroimpubcrero, &cis lnlhturis, dtxerit: & 
quandocunq; filij mci tinchbcris deccllcrinr, Titium 
iublhruo: vtiquc ifta fiiblhtutio fcmpcr crit fidcicom 
millaru, vrxqualitaslcructur, arg.dl.iam hociure. 
ita tcncnt Bal.in $.q. Jmcla , & Alcx.in finc , in Lin tc- 
flamcnto.Cdciniltt.tcitam. Alcx.num.^o.GaliauIa, 
num.5<Ji.&Ripanum.t jj.in d.l.Ccnturio. Ang.in 
conf.i j i. num.i. Coin.mconf. 1 80. uin conf.icTa. 
volum.j. inconf oj.inconf. t 14. inconf. ipt.voLj. 
& in conf. 1 6o.vol. 4. & hxccft magis communis opi. 

Contrailtamopinioncmrcnent P.ui.dcCaltro in 
dJ.in icltamcnto,nu.4.& Dcc.ibi, coL^.vcr.&rctcta. 

Egolubfaulcrcdifhnchonis ficdiccrcm: Aut iltis 
filijs inipaiibustcilatorrcciprocam ftecit fublhtutio 
ncmcum compendiofaadmixtam, aut non fccit rcci 
procam: liprtmocafuloquimur, &tunclilumusin 
cafu.inquotcllatorvoliiit totam hxrcditatcm dcuo 
niic m vltimum liipcruiucntcm fubihtutum : & cgo 
tcncrcm Paulidc Callro opinioncm hac conlldcra- 
tionc: nam fipupillarisin ralt lubilitunonenon con- 
tineretur , icqucrctur abturdum quod tota hxrcdiras 
nondcucnirctm vhnnum iiiblhtutum, quia illisin- 
pupillari xtatc moticntibus 11011 fublt icutiu vltnnus, 
icdvelmatervclconfanguinci luccedcrent, cumpcr 
pupillarcm fucccdatur tam in bonis tcitatoris.quam 
in bonis ptipilli : pcr fidcicom m itlanam vcro tcllato- 
riin bonis tantummodocius.fcd hoc diccre elt abiiir 
dum cccontra tellatons vclunrarcm.crijoablurdum 
circtiam dicere in tali luhlhrurioncno contincn pu- 
piliarcm. li v«6 limui 111 cafu , in quo tota hxrcdiras 
non dcucnit 111 \ ltnnum fublhtutum: & tunc ratione 
a-qualitatis leruaiulx, cgo nondifccdcrcmacommu- 
niopinionc, &l:mibtcradtctamagis communi non 
di(ccdcrcm,quando rcciproca facta non fuir-.nam vti 
in rcciprocaxqualitas clt fcruanda, & ldeo ndconti- 
nctur inea puptllaris,li incqualicasinrcrucnircr,liccc 
alusdeluiiururacontinerctur: itaetiamdicendum 
cfhquod non dcbeat contineri in compcdiofa , vt ifta 
arquah ras feruerar . Ncc 0bif.1t ratio Pauli dc Caftro , 
du diccbat , quod tali calu rcciproca proptcr mixtu- 
ramcompendiolx comprchcndit fidcicommillaria, 
qux pupillo eft onerola:crgo multo magis dcbct Con 
hncrcpupiiLircm , qu.ceft fauorabiiis pupillo. quu 
refpondctur non valcrc argumcnrtim dc fidcicom- 
millaria ad pupillarein: nam ldco fidcicommillaria 
comprchcnditur iudichi brcuiloqua mixta cum com 
pcndiofa, cjuia vtrique cduenire potclt:& natura bre- 
uiloquxfubfhturioiiisnon rrpugnat: fcd noneltfic 
in pupillari , qu.r vtriquc proptcr inxqualitatcm per- 
fonaiii conuenirenon potcft, quxinxqualiras pcr iu 
ra coniidcracur, & idco no dcbct con tincr c pupillarc. 



Iuxta fupradicram conclulioncm , fcilicct quando 
verbiscommiinibuscompcndiofafttbitiiutio concc- 
pta fuit.contingit de duobus dubitarc. 
ip Primo.tanliTniofilio meo impubcrifubftituo, 
filinclibcrisdeccllcrir, ralislubftituiiovltraptipilla- 
rcmxtarcmcxtcndatur, &lic an talis ccmpcndiola 
fubltitutio fidcicomrnillaria & pupiliarcm contincar 
fubftitutioncs,an ptipillarcm tantum I Prorcfolutio- 
nc hutus conclulionis trcs funt conliderandi caftis . 

Primusquorumclhquandovcrbuin illud, iinpu- 
beri.ponitur & rcfpicit vctbtim cxcquutiuum.vi ii 6- 
liusmeusdcccllcrit, filiomcoimpubcn IttcccdatTi- 
tius, vcIciushxrcditasdtucnutinTitium .cx in I10C 
cafu Bart.num.j 1. Alcx. num.91. IaLnum. jo.Ripa, 
num.t 4}.&alij Doctorcscominumtcr in dl.Ccntu- 
rio, tcncnt quod tahs lublhrutio vltra pitpillat cm $ta 
tem non cxtcndatur, & fic quodnocoiitincac niii pu- 
pillarcm . quam opinioncm lcquiinuir ctia m Alcx. in 
conf.j.num. t. vol.).&inconf.io. num.7. vol i.Pau. 
de Caft-in Lcohxrcdt.f.cum filix, num. 1 o.lLdc vulg. 
& pupil. & Polit. in trach fubllir. in matcria compcn- 
dioix.mihi col. 1 l.qux conclulio pi obatur lrgc & ta- 
tione.Lcgcpcr tcx.md.$.cu rilix.Ratioiic.cuuquali- 
tas adicUa vcrbocxcquutiuo, dtbct intciliv. \'.idcllc 
tcmporccxcquutionis.I.i.& lcq.rT^Icauio&argcnto 
la^ato.l.Titius . iTidcnnlit. tctiam. & Lin dcliths . j.li 
curanctis.rl.de noxal.acho.fcd qualitas pupillariscrfl- 
risadijcitur vcrbocxcqtiutitto, Succcdat, (eu Dcuc- 
niattcrgo pupillaris xtas,& fic impubcrtas, adtilc dc- 
bet tcmporc iUcccftionis. 

I Licconclulio dcclaratur non procctlerc, ouando 
ex verbisconftaretdccontraria tcftatons voltin atc, 
vtquiateftatordixcnt, filiomco impubcn lucc.dat 
Titius, li linc filijs deccilerit: nam tunc pct llhtd ver- 
bum,lincliberis, tcilarorvidcturdiciam (ubUitutio? 
ncm cti.un poft pubcrtatemcxtcndcrc voluide . Uart< 
Alcx. laf &RtpaindLCcnturio. & prokittirfccuu- 
dum Bactolum in c.Raiiuirias,cxtradc tcftain. & no* 
itijMi in alia concltifionc probauimtis, quod illud vcr 
bum,linclibcns,facitcxtcdcrc fobftituiio;icm cturn 
polt piibcrratem:&illudvcrbum,impupcn,nciupcr- 
rtucpolitumccnlcamr,prxfumiturcauladcmonltta-j 
rtonis appolitum fuillc.pro qua dccl.uationctactt, 
quod dicit Pau.dc Caft.in conf^. j.vol. 1. 

ScCttndtis caius cft, quando vcrbtim illud, impube 
ri,adi)citnrverbodi(politiuo , vt filio mco impubcri 
Scmpronium fubfti tuo, (i dcccilcrit iinc libcris . & in 
hoccafu Bart.in<LLCcntutio,cumqtiocommunitcr 
tranfeunt Dottorcsibi, condudit banc (ubftittuio- 
nem contincrc ctiam fidcicommiilariam ,& (ic lo- 
cumhabcrcctiamvltra pupillarcm xtatcm, &vUr* 
Dodrorcs fuprain primo calu allcgatos, tcuent Bal.in 
d.I.prccibus, num.48. & ibi Gud.dc Cun.& lmola in. 
d.c. Rainutius.& ratio cfuquiain dubio vctba dcnvi- 
(tratiiic, &non rcllric^iuc fcu liniitariucappoiittccn 
icnrar.l.MclifLdc alimen.lcg.Lfi.Si.TitIa.rtdc hbclc- 
gara.l qtiidam teltamcnto , in pnnc fT.dc lcg.j. tradic 
Bar.i i l.cum p.itcr.(. mcnlx.rf.de lcg.t. fcd ri calu no 
ftro fumus in dtibio, quia non conftat dc tc:tatoiU 
intcuiionc: ergoillud vcrbutn,impubcri,iu lioccaiii 
dcmonftratiuc appotit u m ccnfctur . 

Pau.dc Cafttoin conL 111. partc 2. dcclarat non 

ptoccdcrcj 
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DeSubftitutionii 

procedere, quaudo \rrbum , quod volumus dcmon- 
itratiucfuitlcappoiitum , lupcrHuoappodcutn cllct: 
&ti dciuonftractuc\& non difpoltriucincclUgcrettir, 
nihil opcrarctur: nam runc, cum nihil dcbcac cllc (ti- 
perriuurn.criam vna fyllaba , Baldan rubr.m j i < v t . 
Cdcconcrahcndacmpuone, facic rcx.inI.fin.Cde 
prccib.linpcracor?crcnd. in l.ampliorem.C.deappcL 
6c in procera. Dccrcc. $. ianc.dcbcmus dicere vcr- 
bumponusdifpoiitiuc& rcftnctiue, quam dcraon- 
itratiucappolitum fuillc. lu hinc diccbat lii.ind.l. 
Centurio , quod antedicta conciulio proccdit, quan- 
dopater haberer plurcs fiiios, iccus U vnicnm can- 
tumnUum habcrct:quu tunc li icllatur dixerit, ti- 

110 a»eo impubcri fubftituoTitium , iJlud vcrbum, 
impubcri , limitaciuc & ditpoiitiuc apputitum ccnfc- 
tur, &nondemonircauue: quiaiidcnionltratiuear- 
poiitum dlctad demonurandum dc quo intcllexe- 
rir, vtique dcraonftratio ltU eilcc incpca , iupcrtiua & 
frultratoru , cum non habeattrttator nili litum vni- 
cum filiura.quod non cft adinictcndum. Vcrba cnira 
nunquamfuntticintdligenda, vt fupcrflub vidcan- 
rurappolita, vdfruitra, liaiiusianusinccilcCrus pof- 
fiiadari4 l .primx$.fin. ft.ad municip.ii.l.rcrcia. $>.non 
fruftra.f£dc iureiur. & Lti quando. ffdc lcgac.priino , 
cum (Imilibus. 

Licct lafon ita tenear, tamcn non aufus Aiit dicUm 
dcclarationem firmare : immo videcur concludctc 
tamcontracondulioncm Pauli dc Caftro, quam con 
cra eius dcclarationem , cum vclit & dicat , quod in 
rlubioverba intdliguntur vt ltcntdcmonftratiuc& 
diltribuciuc.ctiam lt dcmonftrario vidcrctur fupcr- 
flua,vr probari vidcturpcr tex.tnLfin.$.Titia, in nnc. 
fT.dcUbcrat.lcgau. & pcrdccilioncm Bartoli in dicU 
Lcum patcr . $. menix . vbi quandu mercator lcgauic 
apothccam pannorum diacquod dictio,pannorum, 
fUtdcmonftratiuc: &umcn nondicitur ibiquod tc- 
iutorhabcret plurcsapothccas, &liciUud vcrbum, 
pannorum, videcur cilc uipci fluum . 

Ego dico qubd Paulus de Caftro bcnc dixir , & Ia- 
fonis declaratio non fubtiftit: nam quando dcmon- 
itratio non fitalcgc fcripta, & idco aliquam vtiliu- 
tcm feu aliqualcm effcccum unportarc potcit.cum 
rui a teiUrorc , ialtem ad rcmouendam omncm du- 
biutioncm , tunc verba ln dubio intclligi debent dc- 
monftrariue, & non difpoiitiuc: fcd quando fitdc- 
raonltratio alcge lcripn, tunc fi denuo fiatatcfta- 
rorc, dcbct intclligi vulis& non fupcrfiua & frulira- 
toria : & ideo li intelligcrc volumus demonftratiuc, 
&demonftratiofu inuulis & fupcrfiua, non cft fa- 
cieiidabrcintcrprctatio, fcdvcrba ilia dcbcmusin- 
tclii^erepcrtcftacorcm difpoticiuc & limiuciuc ap- 
poliufuiirc, &iuloquitur Pau.de Caftro. icdinca- 

111 noftro dcmonftrauo illa per vcrbum , impubc- 
ri, non repcritur fpccificc icripta alcgc, & aliqua- 
lcmeffcccumopcrari potcft, ctiam ii fiat , nifi vnico 
filio impubcri , ulccm ad nuiorcm dcclararioncm , 
&addcmonftrandum quod lllam fubftitutioncm fa 
dcbat filio fuo , qui tunc tcmporis erat impubcs . cr- 
goilludvcrbum, impubcri, debcc intclligi acmon- 
irratuio, & non difpoiitiuc appolitum fuillc>& iu 
cgo condudo. 

Aliam dcclarationcm , quam drca hunc fccun- 
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dum cafum ponicKtpa in dictal.Ccncurio.nuino- 
ro 141. &dcraura rcprobar,cgonon pono,quiacott 
curro cum Ripz opinione concra nouiiilmos. 

Tcrrius & vlumus cafus cft, quando fit mcntio 
pupillans xucis non dcraonftraruu-, tcd condicto- 
nalicer: vtiiimpubes deccilcnt, iublticuo Tiuum, 
& in boc caiu Alcxand.in dicULCemurio, nume- 
cononagctimo(ccundo,cutn quo concumc ibi Ki- 
pa.numcro 1 4 r. diat, quoti vctbuin illud lUtlimi- 
uuuc & non dctnonftrauue : & idco tipcr vcrbum 
cotnmunc, vcldircctum tir faCta infucuuo, rcilnn- 
gicur ad pupillarcm uncum : ti pcr verbum obh- 
quum , ad hdcicommiiuriam cantuin , & antc cos 
iu dixit BakLin dicU Lprcdbus.coiumnapcnuiti- 
raa, & Pau.de CaltroindictaLcoh.rrcdi . §>• cum fi- 
Jix.qux condulio probaturpcr diciainlcumfilix, 
acctiam pcr tcxtuiu in dicULprccibus.& facit ra- 
tio, quiacondiuo habct te ad elic untum , & idco in 
torraafpccifica adimplcn debex.Lqui barrab.ff.de 
condic.&dcraonicrat. &c idco cum fubititutio pcr mo 
dum condihonts fiat impubcri , dcbct locum liabcre 
^blum (i irapubcs dcceilcrit,& non lipubcs iactus 
diem fuuindaudatcttrcmiim . > 

Sccundodubitarc concingir.ttCcilaror dixcrit, <t 
filiusincusiincUbcris dccclicnt, vcleius fiiij iincfi- 
xolijs, bona mca dcucnianc adTiuum,fan ivrcfub- 
ftituriovalcatin fili/s fiiiorum ? Pro rcfolationehtt- 
ius profundiiTimx condufionis , tria dubia difcu- 
ticnda vcniunt: Quorum primumcft.au filijpoiiti 
inconditione.intclligantur polin indilpotiuonc, &c 
fichonorati &fubfticuti eorum patri inftituto? Se- 
ctiiniumeft.anlifubltitutio concepu iitfub dupb- 
dconditioncaltcrnatiua, vt£hxrcsmcusiincfilijs, 
vcl fih; tinc fihjs docctlcnnt , iublbtuo Caium: an 
onus huius fidacommitli intciiigatur iunctum foit 
hxrediiniUtutofubduplicicondittonc, an etiamii* 
beris in conditioncpoiitis? Tertium& vltimum cft, 
dato & poiito .quodccnlcatur iniunctum Uberis , an 
tunc vateat fidcicommillum ? 

Pro rclolutionc primi dubij, ne confuscatm Do- 
ctonbusproccdamus , duo prindpalcsfunt contidc- 
randicaius: Quotum primus cft , quando ifta con. 
dittolinetiberis non elt cxprefta a tcftatore , fcd u» 
dc^fubintdUgiturcx difpofitionclcgis, iuxulcum 
auus. tl.de condit.& dcmonftrat. & Lcum acutiilimi . 
C dcfidcicommiiT&inhoccafuoroiila diiputauo* 
nc concludcndum eft , libcros iftos poiitos in ifta 
conditionecadu&fubintcllccta in difpoiitionc po- 
fitos non cenierL ita tcnent Alcxand.in conttlio 1 8 r. 
fub numcro 17. in veriicu. fepcimb non obllat, vo- 
lumineiccundo.Pau.dc Caftro,in confiUo 86. tmmc- 
ro 7.8. & 9. voluminc primo . fiartholom.Sod.in di- 
ctaLcumauus, colum. mihido.& Mar1an.S0dn.tur 
nior in coiiUo 7 t.numcro 1 7.& 1 8.voluminc rertio. 
& hac opimo vidctur cftc dc intentioncaiiorum Do- 
ctorum in d ic ta Lcum acu ti i\ 1 mi . qux conduiio pro- 
batur lcgc&ratione. 

Lcgc probatur pcr rextum in LgcncraUter . $. cum 
autcm. C de initirucio. & fubibcutio. eum lic in- 
duccndo. Siverum cilct,qu6d ifti libcri politi in 
bac conditionc radu vcl tubintdlccta ccnfcrencur 
vocaci ad lUam hxrcdiuus portiuncm oncrc fidci* 

Ge com.niili 
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CommilTiqraiiamra.fcqiicreturquod htrcsgrauatus 
non traimittcrctin propnos Itbcros portioiicm rfta , 
cum libcri pcr hic tranlmtflionc rlicaotur cx pcrfona 
patcrnafucccdcrcJ.vnica. Cdchis.quiantcapcr.tab. 
cum iimilili.fi vcTocxillaconditionc vocati cficnr,ro 
ftatori liicccilcrcditiTcntur.Lcolixrodi. J.cum fiiix. 
ffric vulg.& pupil.fubftit. Icd conlcqiicns cft fallinn , 
vt in d$.cum autcm,prnbatur: crqorallum clt criam 
antcccdcns,& iicquod vocaticcnicantur. 

Rationcprobatur : Sihbcriiubnacradtacodirio 
ncpoliii.coinprciicnlidiccrcntur.iioocircaidcmlpc 
cialuicoctirrcrcnr: aitcrum ciic r.qi indifpofitionepa 
ra & fimpliciuibintclligcrnur conditio ilb racita. 
contraLvnicam.Si.iinauicin dcriLicntis.Cdccad.toL 
altcru vero cdct.qjcanditiodflpcincrcdiccrctur con- 
tra l.li quis liib cohdit lonc. ff.ti quii omif.cau.tcftam. 
lcd lioc llarc non potdhquia circa idcni duo lpeaaiia 
concurrcrc non poflunt.Lj. Cdedtitis promili. Bar.& 
alq in 2.1 i is qui pio cmprorc, in pcn.col. h\dc vfucap. 
cn;o ncquc itare potdt y qbod ilblibcn politi iub hac 
tacitaconiuuonccomprchcnliciicantur. 

Et ii dicatur cum Rayncrio de I ori.m quodam fuo 
cofilio, qucm rcfcrt Pctrus dc Ancharano in c.in prc» 
ictitia.ck probdt.q>contrarium probat tcx.in d.Lcum 
acuriflimi . nani tcuus ihi vuic , quod ex eoilla tadta 
condino luhintcllieaciir.quia vcritUraleclt , noluiiL 
ccltatorcm ahcnas fuccdiioncs propnjs anrcferre, & 
ticlibcriantcpontuuurcitoaito mdicio teftatons& 
aui: modonciiaferatcitato&noncx tcrtamcntofuc 
ccdcrcnt, tunciinncxmdicioauj, ictlcx tacitotudi- 
ciopatrisgnruanfuca^crcdiccrutut, arr».l cohaun- 
tur.rt.driurecodtcjl. icdcoicqucnsdiccrccft iallum , 
quiacxtacitoiudidoaui&nonpatns dicuntur fuc 
ccdcrcvtibttcxtusaic: crj»o faiiiimcft ctiamdiccrc 
iftos libcros fub lfta taci ta condinonc fubintcllcctos, 
indiipoiitioaepoiicosnoncfic. Huictcxtui ficindu- 
&o rcfpondctur . Impcraror irt ca ratiunc voluir, q> ii 
tcftator co^itatlct nlios iuos liarrcdcs iiiirituros , libc- 
tos fufccpturos.vtiqucnuaquam voluiiltcalienas fuc 
ccftloncs, idcftalicnas loboics&policritates,prcponi 
proprijsfucccilicnibus.idcft propria- poltcntati.& 
iiccxea rationclcxoonicciurarur, quodnunquihoc 
cainparcr onere fidcicommifli grauaflct rilios fuos» 
noquod volucritfidcicommillum ifti poftcntari, cu- 
iuscauiafnicicommiilum cxprciiiim irntatur, rcltn- 
qucrc,vr proharurin l.cuauus. ff.occond.&dcmod. 
in iiiis vcrbis, dum ciidr, fidcicommiui condicioncm 
coniccrtira picratis rcfpondi defcciiicmodo (tcindo 
finuaxquipoJicrvniucrioli.Lli pluribus, &ibiBart.rf. 
Jcg.i. crgo lllavcrba, condjtioncm fideicommiftirc» 
fpondidcfcrillccumlintindcrinira, cquipollcntvni- 
ucriali,& lic petindccft ac li dixitler, ocm ridcicomii- 
fi conditionem rciponcii dcfcciiic. (i olsconditio dcfe 
cir.crgofilij non fttnt vocari: nam li vocati cllcnr,vti- 
qacomnisconditiofidcicommifli non dcfcciller. & 
quodhxcrcfponfiorirvcnw parcthoc limili: nam li 
quis libcros non habcns omniabona fua donaucrit , 
vcl partcm ipibrum, iScdcindclibcrosfufccpcrir, ccr- 
tumcft q»donatiorcuocatur, qaialcxco(;itauit,q> fi 
donatorcocirailct liberos habiruros, nunquamrto- 
nallcr, vtcft tex jnl.fi vnqua. Cdcrcnoc.donat. &tn 
jliud quod rcuocatur intuitu & cotcmplanonc hrxs 



roru fufccprorir, nonacqmriturcls, fcd in ciulcicdo» 
natorisarbitno&potcltatcdr manlurum, vtibi tct. 
ait in rinc. iic ctiam in calu nottro, nam licec dcficiat 
fidcicommifliimconrrmplationeltbcrorum, non tar 
mcndcr^tdici,cmodhik-ic6miiium iltishbcris do 
bcatur,&prxapuequianinc dcrntun fidcicommiP 
fumcxconiccuiramente ddiintri dcbctur, liconio 
dturaclicitmeKaiiquovcrbo, vclaliquadilpofitiooe 
exprdla a teltatore m rcftamentn, vc vult .Su.i.in l.haj 
rcdcs mci, in $.cum tra mi!u , col.4. vcrlicaduertc ta* 
men.fti ad Trc bcLqucm rcfcr t c^lcqni tu r Card-Pari £ 
inconf.77.nu.! t.voLa. Vndccum mcafii noftronec 
exprcliadifpo(itio,necvcTbaadfinr,lcquimrcnjbdc« 
conicCturata mcntcdcftincti hbcris hliorum lftud fi- 
dcicommifliim non dcbctur . 

Sccundus cafus cll,qn libcri cxprcfsc politi fontin 
conditione fidcicommilli, & in hoc dubtiatur, an ad 
iftudfidcicommillum vocati ccnfeantur.lnquo cafu 
dux funt principalcs Doctoru m opinioncs , quarum 
prima clt nc^anua, c>; lic quod vocati no ccnfcantur : 
quam opinioncm fcqtiunturcloLordin. lac. dc Aret. 
Rayn.Cvnii-ran.Tigri.Nicol.de Ncip.Iiar.Ann.Cum. 
francil.de Albcrpo.& lmoiain l.Lticius,la i.H.dcha;- 
rcd.infiir.i rancif Aicr.inLqcncralttcr, inptinc. in }. 
nor.Cdc inliit.cV fubftir. Aioc.Cla11d.dc ScvfcLRipa, 
Imola «Sc .Rom.in Lcx fatt^$.cifaCio.n r .adTrcbcL!af 
l>cc.Cur.iun.Alciat.Ripa , Vbcn.Zuccard.Cat:nol.i5< 
ali|in Lj. Cdcpaci. i'ct.deAnch.inc.liparcr,in 1 1. 
not.de tcftam.in 6.& in c.in prrfcntia, dc probo.vcr C 
dccimoqn.vro.tScincJicet,dcvoto, Raph.&jbiimo-r 
la,qui dicir communcm,inLfiliusfamilias. $.cum 
quis.ff.de li-" 1. Soci.in l.cnm autu. if.de condit.cv.do 
monft.Iac.dc Arcna,IVt.&Albcric.inl.j.C.ticcondi6 
inf'cr.Barr.ind.LCcnturio,niun.j7.&ibi Ripa^nu^ 
mero 1 r 9. ldcm Bart. ln Lii cirm rlorcm , circafinein 
prin.rtiioluto rruttim.&inLfcdii ficfildclct;. 3.Bald, 
jn LcunCf os populos . Cde liira.Trin. ds: fidccatholi- 
cxin Lcum acutiirimi.Cdefiddcommi(Lm Lii cman 
cipati.Cdc coliat. in Lquod ldris.C.dc bonis, qux li- 
bcr.cC in l.potcft quis.rt.de vulg.cV pupil.6; hxc cft co» 
munisopinio, quam confulcndo lcqutiti iunt Bal.in 
in conf 101. iupcr pnmo quxlito lic rclpondco.circa 
fin.vol.^.cVrincof 1 r^.Tiriusinftituit lororcn-svoLj. 
Pau.dc Caft.inconl^ 59- num.i.par.i. Oldr.incon- 
lil. 1 4 1 . in fi. & in confii i . Alcx.in conf. 1 08. num.). 
vol.|. in conf 1 o^.num. 4. cV in conf.<56.nu. 5.V0L 1. in 
conf.{ i.nnm. t.&in coiif.i4-nu.6.vol. inc6f.ip5. 
num.4.voLj.incon(. 1 99.num.6.vol.6. inqutbuscon 
iili js & precipuc in con C \ 8 5 . vol. 2. ai t hanc cilc com- 
rnuncm opinioncm 6r magis cocm, idcrn tcnct Curr. 
lcn.inconf.45.num. 1 z.&inconLfJ^. Soci.inc6l.^i. 
V0I.5.& in c0nf.7t.num. ;o. vol.^.vbi liacdlc cocm 
opinioncm arHrmat: lmoqtiando fumus in tranfucr- 
falibus , dicit quod cft opinio multum communis, & 
indubitatain iudicando&colulcndo GozacL in con- 

1 04. Gutdo Papx in q. 1 9. & in conC 1 1. 1 5. & 17. 
Corn.in conl ' j.num. a o.vol- 5 . in conf.66.vol. l.in co- 
iiLS 9.in conf. 1 8 o.& in conli 1 1 6.vol. 4. in quibus c6- 
filijsaithancclle cocm opinioncm &in dcciliuisab 
«a non cllcdilccdcndum . Pcr.dc Anch. inconf t tr. 
416.& 1 zo.Ang.inconf 57. Ioan.dc Ana.inconf.68. 
Capr31nc6la.num.15.Axct4uconL17.in fi. Dccin 

con£ 
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conf i70.&inCOnf.i9i.Bertran. in eonf. i ;.&8t. 
volj.&inconl 96. 170.& t i.vol. 1. &inconf 156. 
a;o.i86.i7}.& 1S1. vol. j. vbidicitiftam dlccom- 
rniincm opinioticm, Cuman. in confi 1 1 i.Parif in 
conf 1 8.& 86. vol.i. in conf 1 4-& 4 i. vol. t . Manr.ia 
conf.it. AvmonCran.in conl.6t.&inconl. to^.vbi 
panccllc magis comnuincm opinioncm aftirmat, 
Grat.inconl 89.V0I.1. Mana.Soc.iun.inconf.i 77 .vo 
lum.i. vbi ait hanceilc communem & magis com- 
muncmopinioncm , &cam cflcpcrlccula approba- 
tam & quafi ouionizatam ram in lcholis, quim in pa 
kttijs, & ncf.is cllcabcain iudicandorcccdcrc. idcm 
tcncrin con(.£>t.niim<>o. & in conl. t 1 8. voLj.Ruin. 
in con£i 60. vol.t. &inconf. t i^-vol.}. Bocr.indc- 
cilio. 1 47. &in dccif t ; <. &Gualdcnf in caut. 1 9. de 
lubftic&cauc. 56.eod.nr. &Ciirr.iun.inconl. 1 6.fub 
num. 7. vbi hanccllcmagiscommunem opinioncm 
amtm.it. cx fupradicfis Docloribus vidcs, quod hxc 
opinioeftcommunis, magis communis, pcr fccula 
approbara&canonizacatam in icholis, quaminpa- 
latijs, & ncfas clle ab ca in iudicando icccdcrc. qus 
concluliocxpluribus probatur: vcrum omiiTis lcui- 
hus , quibus faciliccr rclpondcri potcft , probatur 
exinfralcriptis. 

1 Prim6 pcrtcx.inl.j.C.dcpact-j-vbi probatur.quod 
grauacus rcftitucrc hxreditatem, (1 line libcris deccf- 
lcrir, potdlin prxiudicium futurorum libcrorum, 
bona ndcicomillb fubiccla alicnarc.Parcr,quia Phili- 
nifiliusnon potuitfcxtanccm harcditans datum Lu 
cio Frontoni reuocarc, &ficfilij inconditionepofiti, 
non ccfentura tcftatorc vocari, altas Philini riliusalie 
natum fcxtantcm rcuocare potuillct. l.fi.J.linauicm, 
&auth.res qux.C. commun.de legat.f Iujc tcxtui plu- 
rcsdanturrcfponlioncs: egoverbduas tancumrcfe- 
ram, &primacft: FiliusPhilini non rcuocat lcxtante: 
quiacum cllcntduo fratrcs, fcxtanscrat legitima Phi 
lini , qux oncrc fidcicommilTi n6 erat fubiccta.l.quo- 
niam in prioribus.C.de inofT.teftam. & li dixeris cum 
Alcx-quod illo itire non rricns, fed quadrans crat lcgi 
timaillorum duorum fratrum.l.cum quarritur. Cdc 
inotT.tcftam. &ideo ii illealicnauit fextantcm totius 
hxreditatis, & iic duas partes, fequi ttir quod alicnauit 
vltra lcgitimam fuam, qux crac vna vncia cii dimidia 
tancum. Rcfp6dctur,q> lcxrans.quam dcdit Philinus 
Frontoni non crar totius hxrcdiratis.fcd illius portio 
nis.quam Philinusconfcquurusfuit, arg.l.LuciusTi 
titis.in prin.ff.dclcg. i.& comprobatur in lllis vcrbis, 
dumdtcittcxtus, hctcditatcm Frontonircftitucdam. 
quxintelligiturdcdimidta, non dc intcgrahxrcdira- 
tc, vtibi Vbcrc.Zuccard.tradit, mim.j j.vndecu in- 
telligatur dc fcxuntc fux portionis, li riar rcdc calcu- 
lus.vnavncia totius hxreditatis a Phihno Frotoni da- 
ta fuit : & lic non cft verum.q» cius lcgitimam co iurc 
exccdat. Prxtcrca li dcfcxtancerotius hxrcdicacis in- 
tdligercrur.adhuc non porcrarrcuocarc, cum Phili» 
nus non folum lcgitimam, (cd incafum rcftitunonts 
etiam trcbcllianicam habcrcdcbcbat, qux in libcris 
primigradusfubconditionc grauati prohiberi non 
potclt.t iubcmus.vbi DoCt.C.adTrcbcl. GiiidoPapx 
dcrif. ji.Soc.iun.latiflimcinconf s, i.vol.j.&cftcom 
munior opinio. & cum in di&is quartis non cllct vo- 
catus filius Plulini, eas rcuocarc non potuillct . 
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Sccnndardponfiocft.in tcxtu ifto crat duTcrcn- 
tia.an intcr Frontoncm & Philinum pacfum initum, 
dlctiniquuni , & vtiiniqun rdcindi dcberct, ex quo 
Philinus cum libcris dcccllcrit? & Impcrator rcfpon*- 
dcr , quod non : idcirco paCtum iniquum cenfcn de- 
bcr, quod fada, fictit placuir, diutfionc, Phdmusdie 
fuum.filiofupcrftitc fundhiscft: &iic tcxrus dicir, 
quod cx hac cauia paclum iftud iniquum dici no po* 
tdl.fcd an cx aliacaula hancdonationcm fihus rcuo- 
carc poiTit.tcxtus non dicit.ncquc ctiam ex vcrbis col 
Jigi potcft.iuxtanorata pcr Bart.inl.Icgara iniitilitcr. 
n\dc lcg.j.immo c\ vcrbis texrus colliguur rotum c6- 
crarium, dum dicit , condition/s inccrtum intcr Fra- 
trcs non iniquis rarionibus, coucnrionefinirum cft, 
&licconditionisinccrtum finitumcft mtcrfratrcs, 
&non intcralios,&lic intcrPhilinum&tiuos, arg. 
Lcum prxtor.rT.dc iudic 

Sccundo probarurper tex. in l.cx fa&o . $.ex facto, 
rT.ad TrcbcLnam ibi li liberi vidcrcnrur vocati per fi- 
dcicommillum cx tcltamento virrure illorum vcrbo- 
rum conditionalium,(i linclibcrisdecdlcrinr.fcqoe- 
rcrur,q>(upcrucnicnsdcporratio in perlonafihjinfti 
tuti non noccret antc clcportationcni conccptis, cntn 
hxrcdi cas i n fi lcu m dcu cn i rct cu m onc rc rcfti t ucndt 
filijs pcr fidcicomilliim. LMarccllus.$.fi. cx Lrccuf u e. 
f£ filco.tTadTrcbcl. &cum bonafidcic6mill(>lubie 
cTa a fiico vcndicari non pollint.Lh.rI'.dc bi>n dnnna. 
& 1. J .rT.dc intcrdici & rclcgat. fed conlcijuctiN eft fal- 
fiim, cum fili) non lmpcdianc filcum bona vcndican- 
tcm.vt ibi cexcusdicit: ergofalfum cll ctiam antccc- 
dcns, &licquod fili) pofiti inconditionc,ccnlcantur 
vocati per fidcicomuullum cx tclbmcnto. 

Huic rtxtuiomifiis rc(p6iionibus,quas rcijcitSoci. 
in d.l.cum auus.rdpondctur, q> ibi filcus vcndicat bo 
nacumfuacaula, idcft cum oncrcreftituendifidci- 
commillum: crgofihjdicuntur vocati, &liciftctcx- 
tus contrarium probarc videcur. Cagnol.in l.j. C.dc 
paCtnum.44.dicirhancrcfponfioncin vcratn non ef. 
ic, quia vulr, quod ea verba , (cum eciam bona cii fua 
quodammodo caulafiicofintvcndicandaj lintproU 
tarclpcctu filiorum conccptorum poft dcporutio- 
ncm ; quia ifti,cum lint lulccpti tanquam ar> alio no. 
uo homine,no faciunrdcficcrccondttioncm, & ideo 
notipro(unrfilco,&proptcrcafifcuscapic bona illa 
cum fuacaufa, vt vidnicet illa fublhturiorcddat, cu 
dcpnrtatusfingaturlincliberisdcccllillc. &licctdid 
polfir , quod llla verba ad omma prxcedentia tcfcrti 
poftint, cumclatilnlain finc appofuaadomnia pr.r- 
ccdcntia refcratur.l.talis lcriptura,vbi Dodtorcs.ri.de 
lcg.|.cfccundo rcquiris, dcap|)cllat.& i ;. & ibi Iai.C. 
dehber. prxccrir.cum vulg. tamcn tudicio meo,illa 
vcrbaintclligcnd.i (untfccundum Cagnoli conlidc- 
rationcm: aliascnim nullaelld dilfcrcntia rcfpecru 
filii, quodfih/lint conceptiante, fcu poft dcporta- 
tioncm, & vtroquecalii nihil prodcllct filco concc- 
ptioantc, fcupoftdcporcationcm,cum vtroqueca- 
fu fifcuscum (ua caula bona vendicarer, idcit cutu 
oncre, virtutcScnatulconfultiTrcbclliani rcftituen- 
didiciabona, idcft conceptisancedcporcacioncm, 
&fubftituco pacri in cafum concepcionis, poft dcpor 
tarionem . fcd hocdicerc eft coucra mcnccm & vcr- 
bailliustcxcustetgo nccdlario vaba ilb rcfcrcnda 
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funt adconcqnos poftdcporrationcm , & rc vcraiftc 
tcxrus multum ftnngit. 

Tcrribprobarurpcr rcx. inl.gencralitcr, in princ. 
Cdcinftit.&fiibllir. vbifilij natiadmirrunturad bo- 
na,qiu.- ciant fubiccra fideicommido tanquam ad 
fructum patcrnum : crgo ibi filij habcnt iilam hxrc- 
ditatcm cx iudicio patris,non autem abauo cx tacito 
fidcicomilloinducrocx vcrbis tcftamcnti auici.Huic 
tcxtui omiftisalijs rcfponfionib. quas rcprobat Soci. 
in d.l.cum auus . refponderur , quod ibi hbcri dicun- 
rur vocati ad patcrnam harrcdiratcm, quia illa condi- 
tio non fiiit li mplcx , fcd vnita cum conditionc, fi tc- 
ftamcnrum rcccric & proprcr angullias vcrborum 
non conliabat dc voluntatc aui, & cum duruscllct 
inccllctriis, vt prcptcr anguftias vcrborum frudtu pa- 
tcrno filijpriuarcnrur.ideodctcrminatnr ibiacon- 
trario fcnlu.quod ad fruchim illum patcrnum cxdu- 
fo fubfticuto, fili j admittanttir : quod fccus cft in calu 
noftro.cumfimplcxfitconditio &conltct de tclra- 
torisvolunratc, &ficcafusfuntdiucrli, vndcdevno 
ad alium non cft pcrmilla illatio , arg.l.naturaliter. $. 
nihil communc. rr.dcacquiren.pollcli; Prstcrca illa 
confcqucnna, quam faciunt DoCtorcs ibiacontra- 
rio fcnfiijfilij fructu patcrno non dcfraudantur.crgo 
fucccdtintexiudiciopatris&nonauicx tacito fidci- 
commillb induclocx vcrbis tcftamcnti auiti, non vi- 
dctur mihi vcra, quia ftarcpotcft , quod fuccedantex 
iudicio aui in fruchi patcrno , qui fruchis dicirur rc* 
fpechipatris,quiacah.Trcdirarc gauifus fuic.&hac 
dccauladiciporcftfructuspaternus, iicec harreditas 
litaui, &licfilij fuccedunt in hac h.tredicaccexiudi- 
cio aui, OIW iurcditas cft fruchis parcrnus, cum on> 
nccmolumcntum fihus confequutus fucrit ln tcila- 
mcnto patcrno, &cagauifus fiicrit. 

Quarco probacurpcr tex.in l.li quis ira hxrcs infii- 
tuatur,li lcgitimus.ffdcha;red inllir. pcr iilavcrbags 
ncraiia, fi lcgirimtis hxrcditatem mcam vendicara 
nolucrit.Titius h.Ttcs cfto,non vidctur lrgitimus vo- 
Catus cx tcftamcnto , fcd ab inteftato , vt lbi rlolla di- 
cit,quam communitcr Dourores feqtiuntur,& lic 
vti ibi legitimus politus in conditione fucadit ab in» 
tcftato,iracriam filij tn cotulitioncpoiiti non cx tcfta 
mcnto , lcd ab intcllato admittuntur . & ii dicarur il- 
ludibiproccdcrc, qnia conftatdc volunrarc tcftato- 
ris , qui locum ellc volni 1 1 fucccllioni ab intcftaco, cu 
illtim lcgitimum h.Tiedcm appcllaucrir, & lic ab intc 
ftatofucccllorcm.l.lcrjcobucnirc. It.dc vcrb.ligniric. 
Rndconcgandoibi conft.ircdctcihtorisvolnnr.ttc: 
non.n.id figniticare voluit, vcillc hrrcsabinreftato 
fuccederct.lcd voluit diccrc, vtfi lcgitimus h.crcs, 
ideft proximnsciii hzrcdiras dc iurc vti proximiori 
abinrcftato dcferctur.li vulc f.iaakre.Titius nou 
fith.trcs, fcd ancx teftamcnto, vclab intdlaronon 
ConftatdctclUtorisvoluntatccxprefsc, fcd colli-itur 
illudcdcqiiialcgitimtimh.rrcdcm pofuitincondi- 
tione, idcoetim cx rcft.imcnro vocailti non dicitur, 
prourtradir Cagnol. inl .quamdiu , num.t.rT.dcrc^. 
iur. qua dc recum id ctiemat in cafii noftro , cum fihj 
politi iint inconditionc, idcmdiccrcdfbcmus,&lic 
qti».d cx teftamen ro vocari non ccufeanrur . 

C^iinto&vltimoalijsornillis, dequibuspcr Alcx. 
in dconl. 1 8 j. mouentur iuc racionc. Pofitaincon* 
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dinonc, nonfunt indifpolirionc.l fiquisfubcondi* 
tioncdandorum. rfliquis omifciii.ctftam.fcdin c&* 
fu noftro filij pofiti liinr in conditione, crgo non funt 
in difpofitionc politi,& (ic c-x tcftamcro vocati . Huic 
rationi, in qua pra-cipuum fundamcntum faciunc 
Doctorcs, rclpondctur,quod vcrbaconditionaliadi- 
fponunc,quandoficfuillcdc voluntatc difponcnris 
apparct,&ille habucrirporcllarcm ita difponcndi, 
vti crcditur voluillc . ira dcdarar Bart. in Ll.f. vidcn-» 
dum. rl.ad Tcrtul. qni allcgat l.fnh icommilla. fcum 
rlfcc.fi.dc lcg. 3 . & l.in rarionc$.iamctli . fliad leg.Fal- 
cid.qui cx hoc concludir,quod vcrba illa ftatuti, ftan- 
tibus malculis matcr non (ucccdac , licct in crTe&u 
finccondiiionalltcr prolata: tamcn vcrc difponuat, 
&agnati pcr ftacucum voc.it i dicunrur, fcd in cafu no 
ftroponcns ccftacor filios inftituti & grauati ln con- 
ditionc, habuit potcftatcm cis pcr fidcicommilliira 
rclinqucrc, & crcdirur ira volnilIc:qnar volfuas, cum 
fimusin fidcicommilTis ctiam pcr coniccruras omni 
vcrborum qualitatc pollhabita colligirur.l.j.Cde 
libcr.pr.rccr.Un condicionibus pi imuin locum . tT.de 
amdit.&demon.l.cxfacto.lagrande, circamcdium . 
rKde h vrcd. inllicuen. tiadic Bald. in l.qttoniam inch- 
gnum. Cdctcilam. crgofilijinconditioncpoficiex 
teftamchcovocari ccnfcntur. 

Hicrcfponlioiudiciomco non fubfiftir, quianc- 
girur in calii noftro conftarc dc volunrarercftaroris , 
qtiia cum libcri polici fucrinr in condirionc pcr di- 
Ctioticm,(i,&ncgaritic: tunchbcri ficxranr,non func 
pofiri in difpolirionc, fcd bcne facitinrdcficcrcvoci- 
lionem alccrius,& hcc fuitvoluntas tcftatoris,vtfalH 
cctpcrfiliorum ellcntiam fubftiniti excludanrur, & 
non quod filij ex tcftamcnto admittantur. nam cu cir 
ca hoc nondifpofiieritjCum potucritdifponcrc, cre- 
dit.tr noluiilc,arg.l.vnicc.ffinautem.C.cIccad.tollcn. 
Necobftat dodfrina Bartoli ind $.vidcdum. quiaplu 
ribus modis rcfpondctur.& omiftis nonnulhs rcfpon 
fionibus,rcfpondeturprim6, q, Bar.loquirur.qn coa 
ditio refiilrarcxablatiuisabfolutcpoliris, vtquiafta- 
tutum dicit, quod ftantibus mafculis firminx no fuc 
ccdanr, qtixdirlcrt abaliacoditioncalircrconcepra: 
pura pcr dictioncm, li: & hincAlcx. in d.conf.i 84. 
num. 1 p.dixit,quod ablatiui ahfoluti inducuntdifpo 
fitionem, quando vctba cxcqiuitiua imporrara pcr 
ablariuttm rcfcrtinrur in eum, qui vulr agcrccx ill.i 
difpolitionc, vt cftin l.fidcicommilla . $.cum cftcr.ff; 
dc lc;^. 3 .alias fi-cus , BaUn rubrica. Cdc inftir.& fub- 
ftic.in finc. &ideoex hacracioncproccdic Barcoli do 
Cfrina.quod noneftin calunoftro, cum vcrba non 
diriganturadpolitoxinconditione, fcd ad ^rauatos 
fub dicra conditione , & idco conditio non difponit . 
Sccundo&vltnnoalijsomilfis rcfpondctur dc mcn- 
tePaiiltdcCaftroinconf. 1 37. fccundum antiquam 
im;irc(lionem.diucrfus cft caftis noftcr a cafu Bar- 
toh: namBartolus loquitur in polirismconditione 
alfirmariua , vt cxtantibus agnatis matcr cxdudatur , 
in quo caf 11 agnati dtcun tur vocati, qnia alias fruftra- 
torta cllcc cxclulio matns, ii agnati non cftcnt vocati : 
na pollcntfutaliccognati propinquiorc» ,q agnati, 
qtii vocarcntttr cxcl.ifa matrc,& liccxcltilio inatris.q 
ficrct )>'-> agnatol , & corum cotcmplatione prodcflcc 
alijs.qiu agnatisj quod cllc non dcbccLatftionc, cum 
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♦bi notaris . C. de pach fcd nos loquimur in poficis in 
condirionc negaciua,fi cxillonon cmbunt hbcri, vol 
fi finchbcrisdecellcrtKquocaiu li libcri cxranr, nodi 
cunrur vocati , (td faciutdcficcrevocatione.ihcrius: 
mm quia illis libcris ali tcr promdcrur, quia ab in tcf ta 
toadmictururad bona dc quibusagirur, cum in cau- 
. (ainreltaci non fitdarcaliospotiorcs.quam linrhbc- 
ri.auth.in fuccclnonc.Cdelcgit.hxrcd.turn ctiaquia 
qnponuRtur neganuc, ii libcri noextitcrinr&cxtar, 
concnon cxtat conditn cxprdlaatcftatore feu ftatti- 
to, fcd cxtat conditin cxprdlaconrraria cxprcllx : lcd 
qn pontinrur afhrmariuc, vt cxcuibus agnatis mitcr 
nonfiicccdat: tuncfi cxtant, dicirurcxrarccondirio 
cxprelL-tarcltatore vel ftacuco, quxdcbcc dlefbrtio- 
ns narurx.quim cius contraria non cxprdla, ctim ar- 
gumcntum a contrario feiifu, no fit (einpcr validum» 
tj.Qdc condit.micr. (cda vcrbiscxjirdlis (cmpercft 
vahdura.l.j.$.fiis,qui nauem.ff.de cxercit.I.profpcxit. 
ff.qui & a quib. & ex liac rdpoiioneconfhit nfum no 
ftrum diucrfum dle a cafu flartoh. & hac Pauli dc Ca 
ftro rdponlionem approbant Cur.fcn.in conf.4z.co- 
lum. 1 t. infi. &Ruin.incon(. 1 41. num.i z. vol. j. & 
in conl. 10 1 .nura. ; cum (cq.voL z. 

Sccunda cft opinio aftirmaciua-f quod i(l i fili j po« 
fitiin conditione, ccnfcnturpoiiriindifpofitionc, l & 
iic vocati ex reftamento. quam opinionc tcncnt Barb. 
in conf. i7Jib ;.&incon(.f r.num.7.ltb.i. Oldr.&Sa 
lycin l.).C.de cond.inicr. & lbi Bal.in lcotura antiqua, 
Fulg.Floriaa.de (ancto Petro,Rora. Bcncd.de Plumb» 
& Alb.dc Rof.R0m.1nl.fi cum dotcm.rLfbl.mar. &in 
conl. ; i.HjLinconLtotJ.vol.^. Pau.dcCv/ttn Lfihul- 
familtas.f.cum quis. ff.dcleg.j. raconf 86.vol ;. & in 
conL 16 i.in z.vol. Pet.dc Anch.inconLi74-vbidicic 
quod conrrariaoptmocois mcntcin tcrtatoris infrin 
gii & in abfurdum (onac.Corn.inconf. 146.V0I.1. in 
confi ;o6.&inconf; to.vol.4. Curtdcn. inconlit^. 
Caflan.in conf 1 4-& in cof 67. Marius Salom.in l.om 
ncspopuh,ntim.z J.fTdeiuft.&iure. &Baib.in rcpct. 
Lcum acutilfimi.C.dc fidcicom.Panfin conftf.vol. j . 
vbi ait nlarn opinioncm clle magis arquam, & in iudi- 
cando (equendam, & in conL66. voL ? . & Maria.Soc 
iumn confi ^col.i.&inconl 1 ip.voLj. vbiaitiftam 
partem poile tcneri, & contranam non clle ita cocm: 
&contraria opinio hodic non cft ita comunis , prout 
dicuntGracinconf ^S.voLj.&inconf j l.vol.i. &in 
confii 01.co.vol &Maria.Soc.iun.in coni! 1 41.V0I. z. 
&inc6Li rS.vbi cnumcratinfinitosanciquos&mo- 
dernos luncopinioncm (cqucntes : & cocludic quod 
fili) polici in conditione iccundum vcriorcm &com- 
muniorcm opimoncm, ccnlcntur vocati cx rdramcn 
10, liuc pcr fidcicommilTum, & dirit quod ab ilta opi 
nionc non di rcccdcndum imudicando , idcm tcnct 
inconl. 168. &inconf.i74. voLi.Port.Imol. incon- 
fil.46.iKi.n. 1 <>.& Bar bacin d.conl! 5 f. dicic niam dlc 
vcnorcm & communiorcm opimonem, &infinitis 
vicib. vidillc itacofultu pcr valcniiores Docrores Ira- 
lie,&q> ipfcita larpc confuluic, & vidit ita iudicari. & 
ifti, omi liilcuibus, ex iftis fundamcntis mouentur. 
1 Prhnr> t moucntur pcr tcx.in LLudus.la i.in fine. 
ff.dc hcrcd. inlut.ponderando illa vcrba, Nam prtules 
conlilium ceftancis anLnadurrcicur: non emm frarr5 
iplum hxrcdcm prxcuiic fubUitutis » fcd & cius libc- 



ros.cx quibus vcrbis (cquitur , quod ficut inllitutuin 
patt cm corum prjtulit fublhtutis cx tdtamcnto, ita 
ctiam & filios in codicioncpoficoscx tdtamcnco prc- 
tultllcdicitur: nam vcrbum illud , prTtulit , rcfpicit 
arquahicrfratrcra hxralcin!titutum,& «uslibcros: 
crgo equahtcrdctcnninar, & licuri fratcrcx rdtamc- 
to vocacus dicitur.iractiam eiutfilij,arg.l iam hocin 
rc.ff.dc vulg.& pnp. &l.quamu«. C.de impub.& ali)6 
iiibf hr. Corroborarur iltc textus,pondcrando illa ver 
ba.fcd &cius libcros:nam dittio.lcd.ctim copula,di- 
citur aducrlari in fado, icd non in iurcl.t. in prin. & 
ibi Bart.fhncquis etim, qui m itis vocat.dr, d cxim. & 
idco aducrfatur in facto, quia in pr.Tcedcnrtbus pra>- 
fcrturfrater.in hocvcro vcrliculo pr.vfcruntur cius 
liberi: iniurevcrodictmturconcordarc, vtqucmad- 
modum illc iurc tefLtmcnti prxfcrrtir.ita ctiam pne- 
icruntttrifli. Ircmponderandafunrilli vcrba,nam 
prudcnsconliliumrcllancis animadticrritur: cxqui- 
.bus conllat.quod filij in condirionc politi fubfiirutis 
prtfcrtinturcxconlilio tcftatoris. crco prxfcnmrur 
cx tcllam c n to: quta li pnclario eird a b i n rcfhto, t u nc 
diccrctur ficri pcr lcgcm , & non pcr prudcni confi- 
liutnrdcantis contra \crba& mcnrcm hirifconfulri 
ibi.Quartocorroborarur j>ondcrado illa vcrkt, fi fra- 
tcr prius,quam hzrediiatem adirer.decdliflct libcris 
reliclis. cx quibus vcrbiscofrar, q> ibj prdario didtur 
ficri, fiinrtinitiisfratcrdccdlillctantcadiram hrrc- 
diratcm, & iic in cafu, quo tcftatoris hxreditas no re- 
pcricbamr inter bona fratris inftituti: quapropter 
fratfis illius fili) in conditionc politi eorum patriab 
jntcftatolucccdcnrcs, nopotucrunrbona tcftaroris 
referircvnitacnm boniseorumparrij. igittirnopo. 
tucruntabinccftaco fuccedcrc, quiaco calii potuiP 
icntteftatoriproximiorcsaddle, quiabinreftaroa<+. 
mitrcrcnrur . quarc vnum dcduobus conciudendum 
clt, vcl q» ibi filij ex tcftamcnto \-ocati linr.vel reftrin- 
gcrc ilhim tcxttim proccdercquando fili) hxredis ir». 
Ih tuti de mcdio eiccto hxredc , lu nr teftatoris proxi- 
miorcs-.quod dicerccftabfurdum.cum illetexrusgo- 
neraliterfitintclligcndus.hoccft.liuc talcs filijrtnt 
proximiorcs, (iucnon: lcx cnim gcncraliter inrclligi 
dcbct.l.j. $.gcncraliccr. fEdclcgat.Drxftan. &l.deprc- 
tio. ff dc publicin rem adt & quo<i ibi filij ex tcftame- 
to vocau fint, cft criam vcriiimilc: non eft enim vcri- 
fimilc, quodrcftatorinccnrus ccftamcntarixdhpoft. 
tioni intcr inftitucum & (iibftitutum, qui cx tcftamo- 
10 vocantur.voluerit inrcrponere caufam inteftari, 
arg.Lquamdiu, la t.fl'.dcacquir.hxrcd.l.quamdiu.ff: 
dc tcg. iur. & Lantcquam . C. commun. de fuccdl.'& 
cum tcxtus iftcgcncrahtcr fit inrclligendus , nccdla- 
riovidccur concludcndum.prxlationem illam non 
dlc ab intcftato, fcd ex tcftamento intelligendam, 
quiaaliasopusdlcr prx(iij>poncrc, quod ibi fili) fni- 
tris dlcnt nati vcl lalccm conccpn viao tcftarore.cum 
poftca conccpti ct liicccdctc non poffint ab intefta- 
to.l.Tiiius.cuml.lcqticn.iLdefuts&lcgit. quod dicc- 
rc cft ablurdum , cum dictus tcxtus gcncraliccr (ir in- 
iclligcndus, &lic quodproccdat ctiam fi fili) frarris 
nau lintpoit mortcmtcftatoris: crgo abfurdumdt 
ctiam diccrc ibi filios fratris ab intcftaro & non ex 
tcftamcnto prxferri dcbcrc quoddcnuocomproba- 
. tur cx dlis vcr bis, non folum , qux implicant rande^i 
C g 3 difpofitioncm 
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difpoutioncm ta in libcros , quam in frarrem . Lcum 
rion folum.Cdc bonis,qux libcr. ergo vti fratcr prx- 
fcrtur cx tcftamcnto,codem modo hlij prxfcruntur. 

liteiextuscxdiclis ponderationibus rcvcramul- 
tum ftringic proillaopinionc: vcrum rcfpondcri po- 
tcft. confidcrando mcntem lurilconfulti, qui propo- 
fitaquxilionc, AnSuchus& Pamphilusicrui, hbcri 
&hxrcdesinftituti fcu iubftituti, liTitius hxrcsdie 
nolucrit, aur prius monctur , quam hxrcditatc adic- 
rit, autfilnim, fihamvccxfcnatumnaiamvcnonha- 
bcbil.admittcdi iint in totum vcl in partcm, ii Titius 
hxreditarcm adicnt,& liberosaditx hxTcditatis tcm 
porenon habuctit, dicitq»nccin totum, nccin partc 
admi ttcndi lunt, & non iolum qn Titius fratcr fixrc- 
ditatc adierit, noluit icftaiorStichum&Pampiujum 
cilc hxredes: ic d ctiam,li fratcr,pnus quam hxrcdira 
rcadirctdccciTiilcthbcris relichs. cxptopoiitaigitur 
queftionc & reiolutionc coftar ibi dc teftatoris volun 
tatcoia cllcpolitaadcxclulione iubftitutomm, qui 
lubftituti ibi cx defedu condirionum pcr tcftarorem 
appolicarum in tcftamcnto m totum, & in partc ab lU 
la hercdi tatc cxcludun tur, & ad hoc tcndunt vcrba il- 
lius cexcus.&nonadincluiioncaliorum. Coniidcran 
dx funt conditioncs illx, ii mihi Titius lixrcs cllc no- 
kicric.aut (quodabominor J prius monctur, quatn 
meam hxrcditaic adicrir, aut hhum filiamveex lena- 
tum.natamvcnohabcbir. qux luiu trcsconditioncs 
d iliucriuc;,& peri ndc cft ac ii eilcnc coiuncliux cx du- 
phci caufa: & prima cft,quia in lingua Latinacx pro- 
prietaieieimonisnon rcfcrr.iidicam, mihi non pro- 
fuicnccobfuit: aucvcro dicam, mihinou profuic, 
autobfuit : namvtrobiquctoca orario ncgatiua clf, 
vt tantundcm dux ncgationcsimportcnc, quancum 
vna ncgatio cuin vna diiiunchua. icd primo caiu qua- 
do funt dux ncgariux, conftac quod orationes viden- 
curcopulatxcx proprictatc fcrmonis. I. ii is qui du- 
ccnta.$.ium ii patcr.ft.de rcb.dub. i : T o idem cft.qua- 
docft vna cantum ncgatiocum ahadiiiuncriua: nam 
cjuando orauoincipitancgationc, & iequuntur di- 
liunrtitix, ilixaccipiuncur pro coniunctis, vccxlu- 
pctioricxcmploconftar: acctiam cx hocaho, ncccft 
doini, ncc ruri : ncc cft criftis, ncc hilaris : ncc cft bo- 
num,nccinalum: ncceftdomiaurruri, ncccftcriftis 
authtiaris:nonbonu aucmalum. hacconfidciationc 
ftantc, conftac illas tres conditiones diliunCtiuas, cllc 
in cn*c&ucopulaiiuas:quia cupnmaoratio incraiat a 
ncgationc, cum dicac ii mihi Titius hxres elle noluc- 
rit . & dcinde iequantur orationcs diliuncfiux , qux 
iunt i aut pnus moricrur, quam meam hxrcditatcm 
adierit, auttilium filiamvccx lcnarum naramvcnon 
habcbit,fcquiturq> iftxorationcs diliudiuc. accjpiun 
tur pro coniunCtisee pcrindc clr.ac li di&am clict, li 
Titius hxrcs cllc nolucric, ncc hxrcditatc morte pra- 
ucntusadicrit,ncc filium flliamvchabcbic, tunc, &c. 
Sccundacaufaeft,qncolltgiturcxmcnccccftancis,vel 
1 1 hoc fuadeat aliquis fauor, feu probabilis vci pia co- 
iedura, icuinrcrprctaiio, tuncdiiiunthuaaccipirur 
pro coniuncta.l.lcpc.ft.dc verb.iignif.Lli is,qui duccn 
ta.f cum ita , & $.\ t rum.rl.de rcb.dub. &glolia coitcr 
approbaiain l.cas cauias . ft.de cond.& dcmon. fcd in 
dd.Lucius.hoc luadcc & fauor languinis ccftacoris,& 
fia &ptobabtiis lntaprctauo: cigoibi difiun&iua 
ftrauoEwWiih l 5 «J 
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oratio accipirur pro coniuncfa . cx quibus fcqattnr q> 
cum lbi iil? rres conditiones diiiunCriux accipiaouir 
procopubtiuis,fiibftitutiibinonadmittuncur(fiTi- 
ciushxrcditatcmadienc&adicionis ccporc libcrof 
non habucrir, vclli prius, quam hxrcditatcm adirct, 
dccdhllcthberis rclidtis) ex propricratcfcrmonis,ci 
conditioncsdcficiant.Addcmonftrandum igiturlu» 
n lcon iult us hoc lbi vcr u m cllc, fciii cct quod dle coo- 
ditioncslicctftnrdiiiundiux.ramcnacapiunrurpro 
coniuncris cx prol>abih coicclura, &quod ldco iub> 
ftiruti non admitcuncur dicic, nam prudcns conil* 
lium ccftantis ammaduenitur. non cnim fratrcrafo» 
ium hxredem prxtulit fubfticutis,fed & aushbcrofe 
conlidcradum cft iliud vcrbum,animaduerciuir . pci 
quoddemonftrarur, quodex probabih&piaconio» 
ccura&incerprecacioncillud cilctcftantis conlilium 
conlideratur,& lic illud quod lbi deciditur, cft cxcoV 
iccriira&intcrprctatione, quamfacic lcxdc volucatc 
tcftacons proptcr cocm votum parentum: & ideo qft 
dicit, quodprxmUcfubdicuns non iblum fracrcsfed 
&cuis filios, debcc intclhgi quoatl fratrc cx rcftaracn 
to.quoadhliosabintdiato, cum hlijcwlud.ulublti- 
tutos ex defedu conditionis,qua conditioncm ibico 
pulatiueintcrprctandamcliclcxcx conicdura ccftan. 
tis proptcr cocm votum parentum prdiimir, & lic fi- 
ii) prxieruntur virtutc lcgis mcnrcm tdtacoris conic 
Ccurantis &non c.\ teftamcnto: & hoc voluit lbi tcx. 
tusii(;nificare,dum dicir,aniraaduerritur, &nondi« 
citanimaducrtit: quafidicar, hocnonanimaducrctt 
tcftator in fuo tcllamcnto. SccLn osanimaducrtimus, 
cius prxiumptam voluncaccm coniidcrantcs , cxquo 
icquitur,quod ibi lliud vcrbum, prxtulit.diuerlimo» 
de diipomticum fratrem cx tcftamcnto,fihos vcroab 
intdfato prcfcr.tr. & hocnon cftabfurdum in iurc,vt 
vnumvcrbum rclarumaddiuerfas pcrfonas , diucr- 
limodeintelhgaturppdiucrlitatem rationis. Lj. ff.do 
ofhc. conful. &curaprincipalitcrquxracurdccxciu^ 
iionc fubiiicucorum,ilia diccio,fed,cum copula,iigni 
ficaciuris idcncicatem quoadexcluiionemiubfticuto 
nira.de qua ibi dubi tabatu r, quia vbi fubft iruti a fra<< 
trccxcluduntur, iraetafihjs, &iicdtidcnutasiuri» 
in co quod pnncipalircr qu^rirur,icilicct dc cxcluiio- 
ne fubftitutorum,& non dc amiiHone fiUorura ex tc- 
ftamcnto vcl ab i ntcftato,cu dc hoc lbi non qtic;ratur, 
& ctr.n aicgc illud diiponarurcxprxfumpca mente 
tcftantis, vcrum cft,quod fih) pcr legc, tcitanus conii 
liumanimaducrtcntcmproprer cocmvocum parcn- 
tum iubftitutis prxfcrun tui,& cu lbi fratcr hxrcs m- 
ftitucuscilcc, tcftatoris propinquiorcs iunt fih) fra- 
tns eius nepotcs,& idco abintdfaco pr^ferunrucvcl 
prxfcrunrur non canquam polici in difpoiicionc , ca- 
lu.quonon cllcncproximiores, fcd uue uanlmiliio- 
nis,cum hxredicasnonadica.cxprxiumpcaceftacoris 
voluncacc rranlmittatur, Oal.in l.vnica. Cdc his,qui 
antcapcr.tabui.Cardin.Parif.in conf zj.num. r.cum 
fcq.& in conl.77.pcr totum, in i.vol. nam cum men» 
tioncm tcftatorfcccnrdc hhjs, Icx prxiumirtcftato» 
rcm vclie eam hxrcditatcm potius ad filios hxre- 
dis,quam ad iubftimtosdcucnirc, &idco im e ti.ini- 
milTionisprxferuncurfubftirucis, Maria.Soc.iun. m 
c oi . 1 4 1 .in l.vol. & lofephus Ludouici in deciiionib. 
VmbriXjdeciL aca. & hcct lixrcditas tianiitiittatur, 

non 
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rion tn pcr hocccnfcnrarexrcftamentovocati, cum 
fintdiucrfi tcrmini, n.-un iure tranfmiifionis vcniunt 
ex pcrfona corum parns : fcd fi cllcnt vocati cx rcfta- 
rncnto venircnt cx corum propha pcrfona,& ifto iu- 
rc rranfminionis admittuntur filij conccpti & nari 
poft tcftatoris mortcm: & dictio, non iblum.quo aci 
cxdutioncm fubftirutorum candcm implicatdifpo- 
iitioncm :&cpiod dicitur dc vcrifimihtudinc, non 
obftar.quia non cft eaattcndcnda,cumcircaillud no 
difponar,vt hoclimili probatur. tcftatorti lubftituat 
rilio.tilibcrosnon habncrir, &conringar cumlibc- 
ros habcrc.qui poftea dcccllcrunr,ciiancldr lubftiru- 
rio. LivTrcdibus , in princ. ftad Trcb. Lcutn vxori. C. 
quando dics Ici^ati ccd.Oldrad.in conti. 1 1 .6: Pau.dc 
Calrro in J.cx f.icio.$.fi quis autcm rogarus. ft.ad Trc 
bdL&tamcn vcriiimilcclr.qubd ficut reftator voluit 
fubllitimim habcrc bona, quando filij non cxtarcnt, 
lic\"olnitle, fiextarenr, &deccdcrcnt: &umcn hxc 
vcrhimilirudononinfbiritur, fcuquod lcriptum cft 
Tonlidcrarur . ira 111 cafu noftro , cum rirca hlios non 
dilponar, veriiimilitudo non conlideratur, qtiod ve» 
rnm ellehac aharatione demonlirnmr. Arctinusin 
LGallu;, in $.&quul titanrum , colum.i.vcrlic.ircm 
adde.t£dclibcr.&pofth.air, cpltcctdilpofitio tcfta» 
toris ft&i in vnocafu ad alium porrigntur cx vcnli- 
mili mcnrc tcftatoris, fccundum q> Barr. ibi didt,per 
rcxan LTitius. $.Lurius. ff. delibcr. &pofthum. & iri 
Lfin.Cdc infh tut.& fubltKut. ramen f ccus cft, vbi fie- 
ridcbcrcxrenfiodepcriona ad pcrfonam, qnianon 
iir tahs extcnfio cx taci ta & coniecfurata mcn tc tcfta- 
roris,induri t tcx.in Lli quu ira.$. pcn. ffdc rcftamcn. 
tutclxvbi rcftator dando tutorem blijs, non intelhgi 
tur dcdiflc ci, qucm ignorabat habcte: & eodem mr> 
doinftitucndo hlios, nonintclligiturinftiruillehliu 
ignoranrcm.gloLinLTirius, rn princip.lf.de hbcr.& 
pofthum. & taincn verilimilc cft, vtroque calii, quod 
idcmdifpofuiflricx coquod cxprcftlr, li interroga- 
tus fuitlct,& hocdicfum Arcrini,Moderni millics fe- 
quunturconfulendo. Erhincinfcrtur, qucfdfi tcfta- 
tor prohibcat filijs, nebonaalicncnr, ifta ahcnatio 
non cvtciuliturad ncpotcs. $.nos igirur, Auth.dc re« 
ftitut.fidricommilT. Bar.in Lfihusfamilias.$.diui, col. 

{en.vcrfquarritDiuusJTdelcga.}. Bald.&Salvcer. in 
voluntas. C. dc tideicommill. & Bald. in LTi tius , in 
princ.ff.dc hbcr.& pofthum.& in l.quifquis.C.ad lcg. 
lul. maicfta. & tamcn fi verifimibradinem &conie- 
cturam infpicimus & mentc tdtatoris, diccndum c(~ 
fcr, quodquumprohibucritalicnationcfilqs , muL 
tomagisprohibuerit nepocibus,qui funt vltcrioril 
gradus, & quo minus inrclbgcbat.iic & in quarftione 
noftra cft concludcndum, quod hcc-t vcritimilc fit tc- 
ftatorem voluillcfuain lucrcdiutcm vcnircfilijsfra- 
trispofteiusmortcm: tamcncum non circa cosdi- 
ipofuerir, non quod vcrifimilccft, attcndi dcber, icd 
quod fdiprum cft infpicitur. 

Sccundo moucntur pcr tex. in I. inter focerum. $. 
cum intcr.fT.dc pacLdoraLfiuictcxtui faciliter rcfp<>- 
«lctur: nam dicit lbi tcxrus fimplidter, quod dos rcti- 
ncturfupcrftitibus liberis, fed a quo rctincatur , an a 
marito,an aiibcris vti poiitis in conditioncan a libe 
risvti harrcdibus dcfuncTx mulicris, anabalijs dc- 
runthe mnlicris hxredjbus, tcxtusnondcclarat: qua 
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derenonprobar.&inconullum poteft fierifunda- 
mentum, licet Corafdib.MifcclLa.cap.i p.dicathuC 
lextum linc cauillationc cuitari non polle. 

Tcrtib moucntur : Si huiuf modi condirio non di* 
fponcrcr, & filij in conditionc pofiti ad fidcicom- 
mifliim vocati noncenfcrcntur,lcc|iicrctur,quod illa 
vcrba, fifinclibcrisdeccllctir, frnftr.uoria&inanil 
rifent,cumetijm linon cxprimercntur, fubftitutus 
fufccptislibcris excludcrctiir . I.cum acutiflimi. Gde 
hdcicommilL& l.ctimauus. fTdecondir. &demonlh 
icdconfequensdiccrc cftabfiirdiim.l.fi quando.cd 
vulganbus. ffdclcg.j.Ergo abUirdumcft etiamdice- 
re.quod conditio non dicatur ilifponcrc , & quod fi» 
lij in condirionc pofiri , ad fidcicommillum vocati 
non cenfcantur.Fiuic rationi rcfnondctur, quod im6 
itraverba fruftratoria non funt: qtiia aut inftitutus 
cft hxrcs cxrraneus, &grauatus cft fub ea codi tionc , 
fi finc libcris dcccllcrit,& tunc vcrba no funt fruftra» 
toria, cnmincxtrancisnon firlocus difpofitionid.L 
cum auus,&d.l.cum acutiiTimij vt tradit Soci. in <LL 
cumauus,&in l.j. & 1. ff decondir.&demonft. Aut 
inftitutu$cfttilius,&tuncidem dicendumcft :cum 
ca.quarad maiorcm dcciarationem exprimantur.fui 
perflua non dicantur,Bal.in l.amptiorcm.$.in rcftita« 
tonjs.Cdeappellat. («dcxpedttum non erat fubftitu 
ttim fcmper exdudi futccptis libcris, quia hoc a prar- 
iumnratcftatoris mcntc dcpcndet,vt omnes in di* 
«fiis lcgibus rradunt,& in hoccafo, inquonon eftap* 
polita cxprcffa condftio, ccnfctur plus didnim & m t- 
nus lcriptum, vt in d.l.cum auus, exprefscdicitur. er- 
gn vcrbaiftaappoiit.1 ad deciarandam hancvolunta 
tcm , (iipcrfi ua non dicunrur. Necobrtat li dixcris,q> 
id , q u od tac i t c i n eft cx volu ta t e rcftatori s> ti cx pr 1 ma-» 
tur.fempcr opcrac l.fi ita. $ illi fi volet. ff dc lcg.j.qua» 
rc cum conditioilla,ft finelibcrisdecetferit, tacit^et 
prqfumpta tcftatoris mcte infit.operari debct.Rfidei 
tur, q» ruc exprcffio coru, q tadtcinfuntopcratur,di 
cxprimunturaiio modo,quaminfint, &itaprocedit 
<L$. illifivoler, vribiperBarr. fivcroid quodraritd 
incft, cxprimarureo modo quoineft, nihil opcrari 
dcber.l. j.vbi Scribenrcs latc. ff.dcleg.j.fcd vcrba ifta, 
ii linc liberisdecellerit,in filio grauato reftirucrerut- 
reditatcm.codirionalirer infunr. d.l.cumacutiflimi, 
quemadmodum exprefTa funr, ergoeorum exprcfho 
nihilopcraridcbcr. 

Quarto&vltimo ohjs omiflis mouenrur hac ra- 
rionc.Quandoquis rcmouetura lucroalicuius fauo- 
rc, lucrum iHuddebcrappiicari,cuiusfauore&con- 
remplationeillcexcludifur. I.poft legatum. $.amitre- 
rc.ff.de his,quibusvtindign.l.pcn.C.delcgar.cumii- 
mil. fcd fideicommillarius excludirur a lucro fidei- 
commiffi in propofito ex difpolirione teftatortsfauo 
rcac conrcmplationeipfbrum filinrum in condiriat 
nepofitorum,arg.d.!.Lurius,in finc, ergocmolumc- 
tum iftud fidcicommifTi ipfis filijs appltcari dchet, & 
nonahjsex eadcm tcftatorts difpolirione, vtficetia 
illi ex rcftamcntos-ocati dicantur.Huicrarioni poliij- 
musrefpondcrc: tex.tnd.$.amittcrc,&in d.l.fin.vult 
qiKjdqtundotcftarorcreat tutorcm filio, &ratione 
tutclc 1 lli Icgatum facit: tunc fi mtorrecufat tutclam, 
illclcgaro vri indignuj priuatur, &ap»>licaturfilioet 
ditpoliuonc lcgisrbrfan teitatori? volnntarcm conv 

iccturantis: 



r 



D. Alexandri Trentacinquij 



iccrurantis:& ficlicct tutor rcmoucaturalucro fauo 
rc hlit , ramen lllucilucruin filio apphcaturcxdilpo- 
iitioiiclcris, proptcrcam rationc, quia cius vtihtas 
dclcrta ruiK qu.e ratio ccflat m calu noftro , quia liib- 
Jlitutus Titius fuic iubcoditione, ii hxrcs iinchbcris 
dcccllerir.modo ii h.rrcscum bbcrts dcccdat, fubfli- 
tutusproptcrconchtionisdcfccTumexcluditur,&no 
proptcr aliquod vitium fattum pcr fublututum in 
dcrrimentum & damnum libcrorum. & idco Jicct 
cxcludatur ab hxrcditate concemplationc filiorum, 
tamcn illud noncftob culpam lubitiiuti , fedobde- 
fcdumconditionis: quaptoptcranilludlucrumap- 
plicari dcbcat fihjs in conditionc poiicis cx dccilione 
rcxjn d.$amittcic,& in d.l.fin.non tolli^itur. & li cx 
dicTis lcgibus inrcn c volumus ad calum noltrum , fi- 
Iijs applicat 1 dcbct dicta h.vrcdi tas cx dilpolitionc lc- 
gismcntcm icfracorisconiecTurantis,&non cx tcfta- 
mcnto fcdahintcitaco,cumin teftamento nihd de 
cisdilponat: & hoc li funt tcllatoris proximiorcs, 
iinon, iuic tranlmilTionis illis harcduas dcfcrtur, 
prout lupra dixi. 

Ex pr.vdichs apparct hancclfc dimcilem condu- 
fionem proptcr maxunas aurhoritatcs hinc mdc, & 
proptcr diucrliutcm r.itionum & lcguin: tamen 
cgoin iudicado nullo paciodiiccdcrcm ipriori opi- 
nionc magis communiicr rectpta , prout cam , vltra 
Dotforcs allcgatos tcncnt Marcus Antonius N.itr.i 
inconii.r c i.num. j.cum Icq.vol. (.Rolandusa Valle 
inconli. ji.lib. j.& An<onuis,Gabricl.iniuis com- 
xnunx>pin.hb.4.in iit.dc ridcicommilliconclu.^.qux 
opinioprobatur pcrfccudum,quarcum &quincum 
fundameuuin ptimx opiiiioni$,&cgo comprobo 
exmcntc Baldipcr tcx. inl.vellingulis hbcns. iT. de 
vuig. & pupii. cum tk induccndo : dicit tcxtus, quod 
quatido iubllitutio fit nouiflirao , tunc 1 us lcgitiraa- 
rum hxrcditatum intcgrum iniercoscuitodircvult. 
modolic, ibi iubllitutio t.uitum fit nouillimocon- 
tcmplatione & fauorc iplius nouidimi impubcris: 
adco quod ahcro filio impnhcri facta non fuit obc6- 
tcmplationcm & t.iuorcm ipJius nouillimi, & tamcn 
cum nouillimus altcro impubcri iubllitutus non fuc 
rit, hccc ccilatoris pi alumpca mcns adiit in fauorcin 
nouifiimi,nihilomiiius ab inccltato lucccdi t,& abin- 
tcitatodiciturtcfiatorius dlius hxrcditatis confcr- 
uallc noiiifTnno,& non cx tcftamcnto. iic clt diccndit 
incifunollro: namiubllitutuslicctcxdudaturabhc 
reditate contcmplationc& rauore filiorum , ramct» 
fihj nonfucruiufiiblbtuti,cumrantuminconditio- 
ne pofiti fuerint:crgo tcltatordicitur iliis rantum ius 
Icgiiimaru hitcditatu&licab intcllato cofcruallc. 
l j Liccttfupradiciaopinio iit vcra.tamcn qnia bdei- 
commilliim cx conicchnis i nducitur & cx quibuicu- 
que vcrbis, ctiam cx tacita voluntatc tcitatoris ac uu- 
tu.Lcum proponcbatur.ft.dclcg.x..l.pcto.$.fratrc,co- 
dcmut.dcleg.i.l.qu vrcb.uur, 111 finc.rT.dcmilit.to 
Aain.cummultiscumulacispcrDcc.inconli. t 5. }6. 
46 (& 480. idcoquandoc\coniccturisconflat,qd 
fihj incondicioncpoliticicbcnt prxfumi vocati a tc- 
itatorc, tuncin diipoiirioncpoliticcnlcntur.vt dccU 
rant Corncin conlil. x 10. 1 o 1 . 1 1 y.& 1 7 $ . vol um.4. 
Curt.fcn.ii> confi.7 r.Deci.in conld.170. Curr.iun.in 
Confi.4 } ■ I at 11.111 conii. 1 S.volutn.z.Pau.dc Cailro in 



conii.id voLi.Marian.Sodn.iun. inconfi.tfr.i 1 3. 
& 1 1 p.vol.j.incotili. 1 5S.141.174.& 17r.voium.i4 
& iitfconiccrurcdebenc cilc cocludcntcs, vtdeclarat 
Pard.in c0ni.S7.num. i(S.vol.i.&inconli.6(>.nu. 1 z. 
vol. ; .& an lint condudcntcs,ncc ncrcmittitur tudi*. 
cis ar burio.Soci.in cLLcum auus, Ruin.in confi. 1 oS-. 
num. 1 4 hb. 1. & in conli. t ; 9.1111.6. hb. t . & lacobus 
Mcnochiustn tracl.dcarhit.iudic. nb.i.ccntu.i.cap. 
1 4 S.& qu.v nam finc iitx conu-c ttir.c, tdurcs per Do 
ctoic-s enumerantur, tamen ego difticilcs rccitabo. 
14 Primaclt, tquandoccilatorinconditioncvitrali* 
berorum mentionem adiccitctiam qualitatcra ma- 
fcuiorum, vrquiadixerit,fi finclibcris maicuhsdc» 
ceilcrit, & in hoccalu liti libcn malculi ad fidcicom- 
millum vocati cenlcntur. quam opinioncm rcoent 
Deci.nu. 1 6.& Curt.iun.nu. 1 4.in I. j.Cdc pact.Guido 
Papx indccifi 184. licct contrarium dcciium fuillb 
ibi dicat , Dccin conli.17 o. : 1 S. 1 1 6. 5 4 c r^t». 174. 
57 8. & in conii.6 r r.loan.Ant. Alcx.in conii. 18.& in 
Conii. 1 io.Curc.iun. in conli. 4 4. num. 7. in cniin.48. 
inconiil. 87. vbiaicua in ciuitatcBrixtx mdicatum 
fuillc, & dcindc pct lliul tt illimum Scnatum Vcnetu 
fcntcntiam confirmatam fuiiic, in conii.96. & in con 
iU.t 1 j.&Gozad.inconfi.i6.num.n. &inconL64. 
num.7.Ruin.inconfi. 1 67.volum. t. Cornc.inconli. 
10 c0Lpcnult.v0L4.Iaf.in confi.ioS.volum.4.&Col- 
ligitur cx Socmo in conii. 1 1 6. vol. 5 . & hanc candcm 
opinioncm tcncnt Parif.in 0 >n 1.4 1 . num.7 1 in conC 
57.num.i 8.volum.i.inconfi. r. nu.t6.inconfd.tf.& 
41.50. f i. 5 }.&66.%ol. j.Mana.Soci.iun.inconL65. 
1 o{. & 1 1 4.V0L). ln conlL 1 1 9. & 1 i6.cod. volum.j. 
Mant. in confi. 17. Aymon Crauettain confi.6 i.coL 
fin.&inconli.i jo.col.j.Gratanconfi i t.j 1.89. 101. 
& io6.volum.i. Maria. Soci. iun. in conii. 1 8 8. 1 51. 
& 177.V0I.1.& Bocr.in dccifi I f f.nu.i (.& lS.&iiti 
Doclorcs moucntur, omidis lcuib.cx duab.rationib. 

Prima cfl.Si ilti filij ad fucceilionem non admirre- 
rentur cx tcltamcnto, fcd ab inteitato, vtique ifti filij 
non toli,lcd vnacuin fccminis admittercntur. l.maxi 
muin vitium. Cdc libcr.prxterit.& Auth. dc lixrcd. 
ab intcita in prin. fcd conicqucns dicere eiletcontr» 
& pratcr tcitatons mcntcm,qui foios hbcros maicu- 
los h.rredcsprxculit fidcicommiilaho. d.LLucius, in 
6 ic crgo nc talc conrra vcl prxter tcitatoris mentcm 
lcqtra.ur.diccnduin elt iltos non ab intcitato,vtcoin 
inunisopiniofcn!ircvidctui:vocandoscfIc,fcd cxtc- 
itaincnco.cofirmatur hcc tatio, tum quia hxc cxprci^ 
iio malculimtatis incit alitcr, quam tadtciniit, cum 
tacitc tam mafcuh quam fccminx iubitirutum cxciu- 
danr.d.l.cum auus . & d.l.cum acuriflimi . ergo ipfius 
quilitatis rxprcffio aliquid operari dcbct,& lic alitcr. 
^ ab tntcllato vocationc.icdcxtcitamcnto, aliccrcx- 
prcilio fadta de mafcuiis nihil opcrarccur , eiiccq; fu- 
pcriiuo policaconcral.fi quando. iT.dc lo^.|. tum ctii 
quia pcrexpreiltoncm malcuiinxquahcatis, tcfiator 
vidctur conlidcrallc conicruationcmagnationis, & 
bonpium in aeaationc$.racdia,&$.cetcrum, IniTit. 
dc lcgitMigna.i uccc!l.& L j. $.pcn. tT.dc vcntrc infpide. 
qua- cll cxduiiua faiuinaruin, pcr qtus dcftruituc 
agnatio, qux pci maiculos confcruatur. Lpronuncia- 
tiQ, in finccum lbi notat.ft!demb.fignifica.Huicra- 
tioni rclpondccur, ncgando cilc contra vcl pr.vtec 
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ccftatoris mentcm.quod ab inictlatofcrminx aim 
nufculis fucccdant : nam mcns tcftatoris cft,quod 
proptcr mafculos fublhruti cxcludantur, &non cx 
illis verbisconftac, maiculos vocatoscllc, fcd cx ilU 
qualirarc mafculinitatis dcmonftratur cxcluliofub- 
fticucorum pcr mafculos folum, & non pcr foemi nas , 
«jaritacxclulillcnt, licur mafcuh.li folum dichim 
hiillcr.li finclibcris dccellcrir, vt 1'au.dcCaft. &alij 
in l.j. C. dcconcbt. inlcrcdeclaranr, & (ic mafctili in 
conditionc pofiri fucrunt, vt pcr lllos folum liibltitu 
li rcmoucrcntur ab ca hxrcditatc , & non quod fuc 
rint cxtdtamcnto vocati, vclquod fcrininxfucrint 
cxclufx,& idco pcr malculos cxclufo liibihtuto dc vo 
luntatc tcfratoris,fa-minx limul cum mafculis bcno 
iicio malculorum luccedcnr,arg.rcx.nor.in l.i.f.li lit 
agnacus. tfadTcrt. vbi (broraliasexclulamarrclub- 
lata, illacxillcntc, ailiuitiirurcumea, vrpulchrcpcr 
Soci.in coli.iS. vol. 5 . & cxprcfllo malculiniratis opc- 
rattir multum.quiaopcrarurcxclufioncm liiblhru- 
ronim pcr malculos tan tum.quod .ilias ctiam pcr Ib- 
las fcrminas cxduli fuillciu.d.l.cum actitiiTnni.ncc 
conflat rcftatorcm voluilTcagnationi faucrc, & bona 
in caconfcnurc:quia(ihoc voltiiflcr, vtiqueexprclTif 
fct.nam pcr mafculos voluit fubllitutos cxcliidcrc.ex 
cxclulis fubltirutis pcr mafculos vltcrius tcltator non 
difpofuir.& licct forteilu fucritcius volutas, rif qtiia 
in dilpoiitioncm no rranliuir, & cx vcrbis ncccllario 
non colhgirur, idco non cftartcndcnda. I.quidam cu 
filium.fT.de hcrcd. infhr.iraCagnolustradttpluresal 
lcqans Dodtores in d.l.j.C.dcpadt.num. r t . 

Sccundaratioeft, quiaquando quisa lucrocon- 
rcmplarioncahcoiuspcrfonxremoucrur, ttincillud 
lucrumilli pcrfonx applicari dcbcr,cuius graria& 
conceplationefirdifpoiicio &luaumaufcrnir.l.poft 
lcgarum.$.amrttcre- tf.de his, quibus vt lndign. (cd in 
cafu nolho iublbtuti ab hxrcditarecnntcmplariouc 
fihorum mafculorum cxcluduntur, crgo hxrcditas 
appiicari dcbet cx rcftamcnto dichs filijs malculis. 
Huicrarioni rc(pondcas,prout fupra rcfponlura fuit 
inconcluitoncprincipali. 

Er cum lupradtcta opinio aliqua rationc non fun. 
dctur.cuicommodcrofponderi non podit: idcoalrc- 
racft opinio fupcriori contraria,fcihccr,quod nequc 
in hoc cafu filij mafculi incondirinncpolitiex tcfta- 
mcntovocaticciiicacur.qu.im opinioncm rcncc Alc- 
xan.in conli. 1 S r. vol.i. Soci.in conli.tJ 2. & m conli. 
1 tfi.in i.vol. Alcx.inconfi. lot.vol.j.GoTad.incon- 
fil. t o ;.Bcrtraruin cofi.2 co.voL4.Gualdenfcanr.5c>. 
deliiblhr.IlipaindJ.Ccnttirio, num. t6i.&in d.l.j. 
num.o.&ibi Cagno.niim.48.aimfcquen.& Alciain 
vcrbo,linclibcns,&Guido Papc diar maiorcm par- 
tcm Dominorum dcParlamauo cflccontra hanc Ii- 
mitatioiicm,& contra cam coclufum fuillc in q. 1 S 4. 
& in q. 600. & con tra hanc Itmirarioncm tcncnt Ber- 
tran.inconfi.i rt.col.j.volum.r.Corn. inconf.j.in 2. 
dub.vol.j.Curt fcn.inconii.^i.&inconli.fij.Dcc.in 
conli.29 1, col.fi. Parif inconfi.t i.num.t p.ctim feq. 
vbi hanc cllccommuncm opinionem aihi nut in co- 
iil.44.inconli. 86.& 87.V0L 2.&in conli. 1 4. tobf, 
Maria.Sori.iun.inc6li. 1 1 8.vol.j.inc6li. 1 6*.tk i--». 
voL 2, Ruin.in conli. 1 8 1 . voL 2.in conli. 1 j 4. 1 40. & 
1 4 1 , voL 3 . & hxc cft commums opinio , quam ct iam 
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confulendo fcquuti liint Rolandusa Vallcin confi. 
151. hb.$. & Marcus Antonius Natta in conli. 550. 
&dtmagis comunisopinio, vt-inquit Hicionvinus 
Tornicl.inconli.4t.nu.7.quodcrtintcrconlilia Por 
tij,& mihi tnagis placer, quamprobo hacrationc. 

Quando vcrba nullo modo & iic etiam impropnc, 
pollunrmenti dcferuircqux cx conicchins colhgi 
poteft :tunc ftandtim dt verbis, & non curandum cft 
dc conicchiris.ita colligitur cx noratis pcr Har. in Lin 
arubiguo.tf de rcb. dub.dum rcfpondctad l.non ali- 
tcr.tT.de Icg.j.&ibi ctiam cxprdiius hoc voluttP.iu. 
de Caftro,& cft dc mcntcglolle in l.cum virum.C.dc 
fidcicommilLin ver.voluutis.&ihi Salvc&clarehoc 
voluitAlcx.inLj.in finc. C.dclibcr.pr.rtciit.&mcns 
tcftatoris cx vcri limilib. conicchiris non cft artcndc- 
da, quandocanopcolligitur,ncquecx tedamcnto» 
ncquc cx vcrbis a tclutorc prolatis: nam runc no fuP» 
ficit allcgare.quod talis fuic mcns tcftatoris , &qtiod 
tcftator , fi intcrrogattis cllcr, ita vcrilimilitcrdifpo- 
liiiiTct, fcdcftncccirc quodciusmcns&voluntastra 
featin dilpoliticncm , vtcfttcx.inl.quidamcumfi- 
lium,& in l.quotics.$.ranrundem, &ibi notanr Bald. 
& Imola.fT.dc hxrcdin(haicn.Alcx.& Ialan L ? . Cdc 
libcr.prxrerit.& Soci.in d.Lcu atius,i;i finc, & tn l.hx- 
rcdcs mct.$.cum ira. fTad TrcbeL& in dubio rcllatoc 
prxfumirur voluillcilhiciquod cxprdTir vcrbis, qu» 
indicat aniinum & voluncarem ipfius. Lquod Labeok 
fT dc fupellcci. lcgara. (cd in cafu noftro vcrba iUa , 1 i 
dccederitfinclibcris, nccpropric.nccimpropric, & 
lic nullo modo pollJht menri tcftatoris ddcrui rc, qd 
cx tcftamento vocati ccnicanrur, cum tanrum (Int in 
conditionepo(iti,&hocpfDpric fignificant illavcr- 
ha.&qundcx lucconiecTura volucnrcos vocare, n5 
conftatcx rcftameto, ncq; cx vcrbis prol.n :u tcttato* 
re, cum illos tantum ponat ad exclufionem fublhru- 
rornm , & non ad ipfurum fUiomm ma/culomm iiv 
dulioncm, cum circa hoc cius «oluntas non ti.inic.it 
in difpofitioncm: crgo no fufhci t allcgarc, qaod iixc 
fucrit mcns tcl tatoris , & fi dc hoc intcrrogarus cllcr, 
1 ta vcr iiimi li tcr d 1 fpofuillcr,& iic ifti fihj ex teftamen 
tovocati nonccnfcntur. 

Ex prxdidbs igitur conflat, hancopinionemcfTc 
verillimamctiamdciure communi, Ucctin regione 
nnn cxtctftarutuin,quod cxtantibus maiculis hlix i\ 
minx non fucccdant. 
X f Hac conclufio dcclaratur procedcrc, f qtundo fi- 
lij mafculi cllcnr pofiri in conditionc ncgatiua.vr pu> 
ta fi no cxciterint ma(ctili,fucccdar ralisdccus fi politi 
dlcnrin condirionc afhrinatiua, vr quiadichim lif, 
cxtantibus malLiilis non fucccdat talis, namruncma 
fculi vocati videntur, Pau.dcCaft.in cnnli. j 5«?. in fe- 
cunda parrc, qucm rcfcrr & (cquitur Curc.iun.in ccV 
lil.a t. cnl.4. ldcm tcncnt Maria. Soci.iun. in conii^ 
num. -vc\- 8.vol.j.&Riiin.in conli.201.voL2. 

Contrarium colligitur exnotatispcrloanncm dc 
Ananiainconli.68.&iii dccilioncGuidonisPapxia 
confi.i 18. &mihinon videtur vcradcclaratto, quod 
prnhohac rationc. A111 condirioarlirmatiua concc- 
pta ruit pcrdichonem, li: vt puta li dicrum fit, li tiiij 
malcuhcxtant, non fucccdat talis: aurper ablatiuos 
abl.ilucos.vtiidictulir, extantibusmafculis. talunp 
lucccdat: li primo caluconduioaftirmatiua (it conce 
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pta , & tunc filij non poffunr dici cx tcftamento voca- 
ti.&ratiocft, quiaconditioconccpra pcrdiciioncm, 
fi.eriaficonditio fu afrirmatiua, nonindiicudifpoli- 
tioncm.frd rantum conditioncm, vt traduntPati. dc 
Caliro,& Alcx.inl.in rationc.f.tamcrli, num. j.ff ad 
lcg.rakid.avg.l.demonliratto falfa,antc fincm.ibi, at 
li conditinnalircr. ff.de conditio. & dcmonftrat. ii ic- 
cudocaiulontiimur, &tuncidcm cft diccdum , quia 
ablatiui abiohifi diipofitioncm important quando 
vcrbacxcqutuiua importata pcrablatiuumrcfcrun- 
rur ad cum. qui vulragcrc cx il!a dilpofitionc.ita pro- 
ccdit tcx. in L fidcicomiila. $. cu cllct. ffdclcg.^.alias 
fccus cii, Bald.in rub. dc inftit.& iubitit. ad fi. Alcx.in 
confi. 1 8 j. num. 1 9. vol.i. fcd in cafu noftroablaruii 
abloluti,vcJ vcrba cxcquutiua non rcfcruntur.fcu di- 
rigunnirad fiiios maictilos in conditionc poliros lcd 
ad fubliitutos:ergo rcfpccTu fihorumdifpolitioncm 
non inductitu. & pro hacrarioncfacudicium Barto- 
li in La tcllatorc.niim. 3 .dccondit.&dcmonft. 

x6 Sccundothancconclufioncm dcclara, vt pcr Rip. 
in cLl.Ccnturio,num. i6 3.1tem& tertio dcclara vt 
pcrcundcm Ripam in d.Lnum. 1 64. 

17 Sccundaconicdluracft, fquando tcftator fubca- 
dcmlibcrorum condirioncad pluresgradtis fublii- 
rationumdigrclIiiscft,vrquiadixcrit, lihxrcs mcus 
finclibcns deceilcrit: & ficontingcrit libcrosrurrc- 
dis mci fine libcris dccedcrc, fubflituo talcm . na hoc 
cafu dicebat Pcrrus dc Ancharano, filios fub illa con- 
diuone poliros ccnfcri criam vocatos, vt dLxit in con- 
f1l.70.qucmlcq1.uri lunr Alcx.if» conli.^^.circafine». 
vol. j. loan.Anro. Alrxandrin. in conli. 1 8. col.fin.Ial. 
inconii.i ; l.col.j.vol.t. & inconii.40. col.fin. vol. 3. 
Curt.fcn.in confi. j i.& in confi. 6 3 .Curt. iun.in con- 
lil. i i.&inconft.t 16.Gozadin.1nconii.64. Parif.in 
cof t 7. 41. 77. 86.& 8 i.voLi.&incof 5.8.14.41.51. 
j; A'6<5.vol.5. Marian.Soci.iun.inconii. 1 19. vol.j. 
M .: • 1 r , . .; in conli. 1 1. col.4. Grar. in confiLS 9. 1 0 1 . & 
io6.vol.i.Maria.]un.inconli.i 68.voL1.Ruin.in co- 
fil.i 39. vol.j.Bocr.indccifi c j.num.n.& t8.Ay- 
mon Craucrta cum concordannbus pcr cum in con- 
fil.98.in finc.Curt.iiin.in l.j.num.i ^.C.dcpad.&ibi 
Purpurat.col.fin. & Cur.fcn.in vcrl.fecundo limita.& 
hanc opinioncm (enentetiam quamplurcs Docio- 
rcscnumcrati pcrRolandum aVallc inconlilio j 1. 
numcro j.lib.j. 

Contra hancconclufionem tcnet Soci. libi c6rra- 
rius,in confi.6 l.col.fin.vol. 3 . vbi dicit itaconfuluiilc 
plurcs folcmncsDocTorcs,vidchcer Alcx.Oldr. Ang. 
Anan. Capram& Cuman. inconlilijs pcrcuraallc- 
gatis,& quod non cft curandu m dc Pctro de A nchar. 
idcm Soa-tcncr in confi.69.vol. 3 . vbi ait quod bis co 
fulcndo non cft lcquurus hanc opinioncm Anchara- 
ni, fcdcam fcmpcrimpugnanic, cumcius opinio fit 
fundara fola auihonrarc. & idcm rcpcrit in c6ii. 1 1 6. 
& in confi. 1 04. voL 3. & in d.l.cum auus . idcm tcnct 
Parifius,fibi ipiiinconftans, inconii.3 Lnum.19.in 
confi.86.nume.1S.inconli.j7.num.37.inconiil.44. 
num.i i.vol. l.&inconii. 1 4. vol.3. Ruinus, libi ipii 
contrarius,inconfi.i 37.voL3.in conf. 14 i.voLj. vbi 
hancopinionem vcriorcm cilcdicit Mant. lnconli. 
194.coL3.idcm tcncntGaiiaulain d.LCcnturio, nu- 
me.448.in vcrf j\mpIia.Hicrony.Zanch. in l.hxrcdcs 



mci.fcum lta, nu.780. ff adTrcbel. Cor.fcn. frbi ipfj 
contrarius, 111 conii.6 3. coL 1 7. vu f cx quibus. Ripa 
in d.l.Ccnturio,num. 1 6 j.in tcrtia conieti.ura.vbi di 
cicquodiliaconicciura iic fimphcitcr ir.rJlcciaco» 
munitcr reprobatur. rurfus in rclponfo primo de 
fublhtut. in 4-conicCtura Tornicllus imer confilia 
Portij in confi.4 3 .num.ic. in vci llquo vcro. vbi in- 
quit limitaiioncm Anclurani communirer 1 cpi oba- 
n, vt ctiam idcm dicit Akia.in conii. j 8 j.nu. 8. 

Ex pradiclis vidcs,quomodo rurcconcluiio maxi- 
ma intcr Doci. parit dilcordiam.cgo volui cnumcra- 
doDociorcs vidcrcquar nam fit magis communij 
opinio, & rcpcrio , quod primam opinioncm tcncnc 
Pet.dc Anchar.Ioan. Ant. Alcx.Iaf. Cur. fcn. Cur.iun. 
Gozad.Parii.Mariamis Socinus iunior.Mantua.Gra- 
tus,Ruin.Bocr. Aymon Crauctta, Purpuratus : & vl- 
rrailios, nlcin rcncnr Birbac. incoiiii.17. vol.j.&in 
conii. j j. volum.i. Alcia. in conli.48 1. num.6.& in 
confi. J7 3. vcrl.quarta ratio.Alba in confi.S7.nt1. 1 1. 
Callan. in conli. 1 4. Iacobus Philippus Portius in co- 
fil.i i.in 3.1imir-Marth.Gribald. inconli.40. num.i. 
intcrditbconfiha.Lanccl.Dcc.in l.j.&ibi Anr.dc Alc 
xan.Cdc pacT& Bal.in I.j.Jj.prolecumlo, vcrf&quin 
to facit.C.dc caduc. tollcn. & in conii. 1 86. voLi. qui 
omncs Doctorcs numcru funr viginciquatuor. 

Contrariam opinioncm tcncnt Soci. Alcx. Oldra. 
Ang.Anania.Capra, Cuma-Parif Ruin. Mantua, Ga- 
liaula,IIicronymusZanch.Ripa,Tornicllus, Alcia.& 
Robndusa VaUc in conf j i.vol.3. qui Do&oresnu- 
merofuntfcxdccim: licetmulti cxiftis DoCtoribus 
cotrariam tcnucrint opinioncm, & iibi ipfis fuerint 
inconilantcs. cx hoc patct.quodopinio Ancharani 
cftmagis hodic communis, prout attcftaiur criara 
AntoniusGabricl.infuiscommunibus opinionibus, 
in lib.^.in ticdc fidcicom.in ai nclu. 4. num. 1 3 .& 1 4. 

Scdqua: naiftorum Docrorum opiniovertordi- 
catur.cgo fempcrcumopinioncconrra Aiicliaranil 
concurrcrcm, quar in puntto iuris \idctur vcriflima . 
Nam tamlibcriquamcorum libcripoiitifuntinco 
diuonc ad cxclufioncm fublhtuti, & quod vocati cen 
fcanrur , non conftat ex tcftamcnto , ncquc cx vcrbis 
tellamcnti,cum n6 appareat in tcftamcnto, neque in 
cius vcrbis, quoddidb libcri fint in difpoiitionc pofl 
ti,(ed untum in conditionc, & fubftitutus fub illadu 
plici conditionc vocatus fuit: ergo ifti libcri non pof- 
funtdici cxverifimili mcntctcftatoris, quod lintex 
tcliamciuo vocati. quia licct lcgcs conctur dcfuncTo- 
rum voluntatesimirari&confcruarc. l.coditionibus 

{)nmumlocum.fTdccondit.&demonft.ramcn no- 
ucrunt inrantum volunrati dcfuncti faucrc, quod 
fufticictiinaginaricum pnidcnri confidcrationcde- 
finivlbim ita voluillc.nili talis voluntas tranliucritin 
dilpoliiioncm, vt eftcafus &ibi BaJd. & Imola, in I. 
quotics.f t.mtundcm.rTdclu-icd.inftit. li cnim tcfta 
rornon dilponat, ncquc cxeiusdifpolitionccolliga- 
turid, quoddubirarur, tuncnon rojcuat imaginari 
tcftatorcm itafcnliile &voluil!c, vtinl.Labeo.$. idc 
Tubcro.ft.dc fupcllcci.lcgata.& in d.l.quidam cum fi- 
Jium , & in l.in ambiguo. fT.dc rckdub. Cum crgo in 
c.tlu nortrotalisfilioiufubiiiturioin tcilameiuo n6 
lcgaturconcludendum cft.quod nci inducatur, &lic 
quodlilij ex tcftamciuo vocati non ccnfcantur. 

Opinig 
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OpinioPetridc Ancharanoproccdirprimb, fi re- 
flator plurcs gradus fubrtitutiomim fecerit fub cadf 
comiirione, ii liticiibcris.cxprelieJjonorandofiiios 
inconditionc pofitos in vltimo yradii: nam tunc con- 
iecfaraeft, q> volucrithonorarc poiitosin condino- 
ncpnoi uin crodtium , quospnfurntrurmagisdilc- 
«ifc, artj.l.l , uhiins.$.Tatia.rr.dc condit.cVdcmonit.ai: 
ira dcclarat Rip in d.LCenturio, numc. i 6 $. vcrlic. 
cjuaru co r. ie&a ra. 

lrem fccundu proccdit , quando tcihiror plurcs fi- 
Oas ioftttuic&cos inuicc fublhruir.fi iinc hbcris,&c. 
&poftmcirtrmomniuniimclibcris altmim fubili- 
«oitv&: Cont ingaralttjoos deccdcre cmn libcris,& vlti 
■niun (tiiclibcris:nam runc vcrum cft, quod poiiri .n 
cor.dtrior.c ecniontur vocari, .dusfcqocreturabfiir- 
du,qaodfubltitntusadmittcicurr cxdulis libenste- 
k.-.t nn :, com : .1 l.cum aouiflimi. Cdc tidcicommiiT 
i(3eo i Vrcuiteturliix:^hl"urdum ,libcri prxmortuorfi 
pofiti in condidonc, ccnientur vocati , Soci. in conii. 
«04.num.8.& «>,&in confi.t i6jium.8.voL$.&Ro- 
landus a Val !c in «L cb n fi. r i .n u m - 1 o. 
a8.!i Tertiaconitfdluracll.tqiiandolibcripofiti in con 
dirioncftiiifciit-grauari in tcfiamcnto abipio tcfta- 
rorc,namrunccenlVrentur ctiam politi in difpoli- 
rionc, prouc tcncnt Ban.coL i i. vcrTquxro vlrcnusi 
qoid.ii rcftarorriiscrit, ArctcoJ.a o.LanceLGaliaula, 
colum. 98- & fcqucn.c* Ripa, num.166.in d-l.Ccn tur 
no. idcro cotifnjcndo tcnuit Iaco. dc BcIuL q uem re- 
fm& fcquirux Bald.inl. prccibus v colum.hn.C<lc 
impub. &ali;iiabftirut. &ibi eriaro Salvcct. colum. 
nrucoiidcmopinioncm fcquunrur BaJd. in tract.lub- 
ftiturin vIrimicbana,colum.;.Ang.Arctian $.fin.co- 
lunr.pcnulf.InlUtutJc pupd.iubliitutJet.dc Ancha- 
ranoin repctit.c.(i pccr,detcftamen.in 6.in i a.noc. 
Pau.de Callroinconli.j.volum.j.&inconli. i j i.vo- 
lum.a.Soci.in Lcnm filio. ft.de lcga-j. & in coniLx^i. 
colam.4. & lcquent. vbi diat , quod ifta cft magii 
communis opinio,& ib conii. i i.colutn.4. volunu 9. 
& inconii.77.volum j.ioan.de Montcipercllo, & 
CorncinLabed. CdcfidcicommilL&Corn.in con- 
bLa 05 . x tda o 1 , 1 7 $ .& 1 ^fi.voltim.a, in canli. 
57Jvolum.j.&iwconliLi ip.&xi. volum.a.Guido 
Pap± in q. t <>.&in conii. j 6. ia conli.87. 1 j r. t ; 6. & 
1 40.Det1.1n confd. 1 8 1.& m Lptiroa , colum.a- C jic 
pact.Curr.iun.iii conii. 1 4;. colum.penult. &in coi> 
iil.S7.c0lum.iiu. Cailan.in coniil.67.Gozadi. incon- 
fil. 1 04. Bert ran.in conli. 1 4 1 . 1 7 5 . volum. j .& in co- 
i: 1. 1 i 9. voJura-i. vbi dicit iftatn communcm . Curr. 
lcnior iiiconiiLr j.Alcxan.iti cfcnli.64. volum. r.Cu- 
man. & iin itnula (cum iftam opimoncm in 1. fiJiusfa 
milus. $.cu quis. rTdclcg.j.& Cumx.in L Lucius,& in 
Lhxrcdttas ad Statium. riiilc hxrcd.1nlutucn.Par1f.1n 
coniiI.37.volum.t.&in confiL^a. voluminc tcrtio» 
Mantuain conli.z 1. AymonCrauctra inconli. 1 t o. 
Marian. Soci. iun. tn conftL 1 68. volumine fccundo. 
Ruio.inconilLtoS.i 11. H4.& ta i. vbidicitcom- 
muncmclle opinionem,&in Conii. 1x8. 1 $0. 140. 
141.& 167. voluminctcrtio.Pontan.inl.cumfilio, 
numcro Z4. (T.dcleg. prtmo, vbidicitiftamopinio- 
ncm cflc canonizatam, & Ange.Arcr. in traifta. dc ro- 
ftamcn.in verbo, & ii deccflcnt uncUbcris, coium.a. 
yailquidticcftator. , 



Moucnrariiii Doclorcs.PrfmA; fi filij in cf/ndi- 
tionc poiiri&in tcllamcntograunii non cenfcrcnrur 
ad fidctcorarailliim vocaritcquerxfrurquotionusin- 
iunctum ilhsfilifs.rruftrarofiur^elkr, &niillurt,d] 
cum, que non honoro , granaro I1O1V nolfiim. I.abeo. 
Cdc rideic.Lii licffdeleg. t. Ic<lc6(«qticns diccrceft 
abfurdum.quiainduhio (cmpir fadcndacfl intcp- 
pretauo, vtactus validiis iitX^ Hidc tertam. milic & 
l.q uotics.rT.de reb.*lub. & t radi r Pau.de Caftro in l.ex 
impcrfcCto.C.dc tcnam.cr^nntviHrdum cftctiam di- 

ccrc,rihosiacondttioncpo»itos J &grauaros,nQnccn 
fcri vocatos ad ridcicommt llu m. } 

Scaindo mouentur.qui vuhconfcqucns.vultetia 
omnencccllarmmantcccddns ad iHud. Llcgarum , & 
Lad rcm nobilcm.rTdc procurat. lcd ncccliarium an- 
tcccdcnscft, vnih Lbcn poliii in conditionc vtad 
onus iniuncrum obligcntur^vtad ridcicommilliim 
vocati ccnlcantur, arg.d.Lab eo. crgo ex oncrciniun- 
ifto ccnlentui- ifti hbcti honotadi & ad fideicom- 
milliim vocati. 

- His ratiombus rcfpondctur. In cafu noftro noit 
conrtarcxtellamcnto,ncqitevx vcrhisehis,quod fihj 
fucrint in dilpolitioncpofiii, fcd loltim id ex coictftu 
ra vcrum cftc Docloresdiainr, qtix conicc>uranou 
cftattendcnda,aimcirca hoctcllatotis voluntasin 
diijx>iiticnem non rranfiucrir. d.l.qnidacum filitim: 
& ideo fiU; perreilarorcm no porncruntgrauari. d.l. 
abco.&circahoc adrusdicitnr inualidus, vriratftus 
contralcgil diljx>litioncm« &quod actus valear.non 
eil facicndahic intcrprcutiocum nonlimusinda- 
bio:nam quod fucrint vocati cx tcllamcnro, noncon 
ftat, imbdc proprieraic vcrborum , qux in dubio cfl 
attcndcnda.l.nbn alitcr.rT.dcicg. 5 .appirct totum co- 
trarium:& cx hoc quod fuerint grauati, non ell con- 
cludcndum,quod pcr hoc fticrmrtn difpoiitioncpo- 
liti. non cnim iequitur, grauo Tiruim,crgo cum no- 
noro: ahasdiljx>iirio.d.Labco, cftcrimtioiitaverbis, 
& nunquam verificar i pollcr, ncc obftat , ti dixeris cu 
Arct.quod.d.l.ab co.proccdir, quando qiiisgratianir 
dc rcali quantuate, quc non ell in patrimonio, vcl in 
bxreditatereftatoris: fccus ligraucrurdc dandoali- 
quid , quod eft in hxrcdiratc vei parrimonio tcftaro- 
ris,nam tuncin necciiariumanteccdens, vidcturgra- 
uatus,clIelionorattis.l.dcniq;.ii:intcrdum.ft.dcpecii. 
Jegato. quia refpondcmr , quod d.l.ab co, vniticrfali- 
rerproccdir.proutconftatex illadiCtionc, nihil.qux 
eftvniuerlalisnegariua, & li in vno cflct faHainom- 
nibus rcdderctur falia, arg.Lli isqtii duccra. $.vtrum. 
ft.de rcb.dub.&quod hxcrefponlio non lirvera, con 
ftat cx l.cum quali.$.fi plurcs.if.de fidecommiifJiber- 
rat. vbi li vnus hxres grauarur in re hxreditaria tota, 
non pcrhocvidcturaliares (ibi pnirlcgata, fcddcbct 
a colixrcdtbus cmcrc illorum parrcm . ergo non eft 
venim,qiiodgrauando in hxrcdiratetcllatoris, vide- 
lur relinqticre. Nccobftat rcgula, qu6d qui vultcon- 
lequcns, vuiromnc ftium neccllarium antec«icn$', 
quia hxcregula locum non hahct in d l.ah co, prout 
rradit Bal.in Lfi. Cdc hxred.inllitiicn.num. 1 j. 

Terrib mouentur per rcx. in I.Titia Scio . $. Scia Ji- 
bcrris. lf.de lcg.i. vbi prohatur, qubd fi rcliaror Iccjat 
prxdium hbcrtis (uis,&grauirvmim, (i vltimusmo 
rictur , rclbtucrcprxdiumaJtcri, quodpcr hoc^ra- 

uamcn 
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uamen intdligirur aim racitc fubftituerc in parti- 
bus prxccdenriuro.Huictextui rcfpondctur, quod 
illudclt nonex fimplicigrauaminc, fcdquiaaliacon 
currcbant, fcilicecquii onus rcftaror iniunxit vltimo 
moncnti , &iniunxirqu6d totum prxdium rcftitue- 
rct. quibus concurrcnribusvidcrurdctcftatorisvo- 
luntate iniunctum intcr cos rcciprocum fidcicom- 
m illum, prout cft dc mcntc Ruini in conf 1 4 1. Iib. 3 . 
alias fi Ula copulatutc non concurrercnt,difpolirio ll- 
lius tcxtuslocum nonhabercr. 

Quart6& vltimo mouenturpcrrex.inLdeniquc. 
J.intctdum. rl.de pecuL lcgato. vbi fcruus , cui rehcra 
juithbcrtas, gtauatusdarehxredi ccntumdc pccu- 
lio, proptcrgrauameneidicitur pcculium rclictum, 
quia alias dc pcculio centum luTedi darc non pollcr. 
fic & m cafu noftro filij poiiii in conditionc, cum fuc 
rintgrauari, proptcr grauaincn cenfcntur ad fidci- 
commilfum vocati, aliasgrauamcn no tcncrct. Huic 
rcxtui refpondctur.ibiidcograuando, vtaUquid dct 
dc pcculio , intclligitur peculium rcliquiilc, quia ibi 
tcftatorgrauauerat itlumferuum, cui rcliqucrat li- 
bcrtatcm, vt daret aliquid dc pcculio hzrcdtbus tcfta 
toris.&ficvidctur voluillc, quodfihxrcdes nonha- 
bcanr aliuddc pcculio, mcrito leruus habchit rcli- 
quuinpccuhj: lccusfialiquid depcculio reriiodare 
grauatusfucnt.&nonhxrcdi. namtunc pecuUum 
Jcgaium lihi non vidctur.l. } .J.fin.iuncta gLin vcrbo, 
dare- rf. dc condic. ob cauf & irtc intdlccius cft Alc- 
*an.in contil.14.in t .volum. & Imolx in Lcx hac lcn- 
piura.rl.dc dorut. 

lltc lntclLcius eftcontra intentionem Dartoli ia 
d.Lcx hac Lriptura, qui prxfupponit quod illcrcx- 
tuslocumctiam habcat, li cllctdandum cuilibcral- 
tcri , pcr ranoncm quam afltgnat , qtix locum habct 
ctiam iftocaiu. ncc conrranum probari vidctur in 
d.$fi;i. quia ibi non fuit duftum, quod darct ccntura 
ex pcculio , icd fimplicitcr quod darct ccnium , & lic 
in gcncrc. mcrito tuncpcculium non intclligirurlc- 
g.uum.ctiam fi dicto modo cllcr grauatu-s darc hxre- 
di.vt eft cafus 111 1. i.if. dcftatulibcr. n.nn quando iim 
plicitcr icruus, cui rclinquitur iibcrtas, grauatur da- 
iccentum rurcdi , tacitc vidctur fcruo pcrmilTiira, 
quoddctilla ccntumdcpcculio , vt ibidicitnr, &u- 
mcnpcculium non intclligirur lcgatum, vt ibidcm 
etiamdicitur: &ramenfi ratio Alcxandri dTct vcra, 
fecus cfict, quia militat etiam quando uritc lcruo cft 
pcrmillum darc hxrctli ccrram qtunritatcmpcculij. 

Iftc tcxtus rc vera multum ftringit pro ifta opinio- 
nc:namcumicriius grauatus cllctdarc hxrcdiccn* 
tumdcpcculio, diciturci rehcrii pcculium.&rario 
eft, quia proprcr illud grauamcn intcrprcratur cx c6- 
iecturata tcftatoris racntc, tcllarorcm voluitTcdi&o 
feruordinqucre, vcl rcliquilie pcculiura, & ficgra- 
uamcn cftcatifa intcrprcMtionis mcntis trftatoris: 
nam non cft vcrifimilc, quod tcftator volucrit gra- 
liarcfciuum dcpcculio, nilicius intcntio fuilfctrc- 
linqucrc fcruo pccuhum. fic& in cafu noftro filij po- 
fitiinconditionc, fucruntgrattatiper fideicommif- 
fum : crgo proptcr illud grauamcn inrcrpretarur te- 
ftarorcm voluillc divlos filios vocarc ad fideicom- 
rniilum , vcl vocallc, cum vcnfimilc non fii tcftato- 
icro voluiilc fiUosgrauarc rn icititucnda hcrcdiute, 
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nifivoluifletillis fidcicommifiariam relinquerc ba> 
Kditatcm.namtcftatorponendo filiosin conditio- 
iic, c\ hocapparct quod voluit fuam hxrediutemad 
iUos pcrucnire . d.LLudns . & quamuis vbi non pro- 
cdTillct vltcrius , voluillc vidcatur , quod illud ab in- 
teftaro contingat,fi tamcn poftraodum iUud grauct, 
cx hoc apparer,quod tunc icnfir, quod fuam nxredi- 
tatcra habercnt cxicftaroento: lumquod condiri» 
nalitcr profertur , non induritdifpofitioncro , fedin 
aliquo antecedenri vcl conlcquenti , bcnc indurit di- 
fpoliiioncm cx prxfumpta teftatoris volunurcqn il- 
lud an tccedcs vel cofcqucns potcrat dc tcftarons vo- 
lutarc induci.LProculus.in prin.ffdevfufrui£tu.I.pcn. 
ff. dc collat.dot.& probatur in d.f intcrdu-Scd in cafii 
nollro antccedens, & fic quod filij cx tcftamento vo» 
cati dicantur , poteft dc tdutons voluntate indud, 
&adcft prxfumputcftatorisvolunras: quiacumvo- 
lucrit filios grauarc, ccnfctur cos Uonorarc voluiile* 
al ias grauaincn no n tcncrct . d Juib co . crgo condi rio 
in cafii noftro in fuo antcccdcti difpofitioncmiudur 
cit:nam qui vulrconfcquciis.vultomncnccdlariura 
ttntcccdes ad iUud.d.LIcgatu, &d.Lad rcm mobilcm. : 
ctiam fi antcccdcns fit longe maius luo confequeati v 
quando aiCrus alias nullus & fruftraiorius raidcre» 
rur.Dcc.in conf 77. fcd in calunoftro grauamen non 
tencrct nifi filij inmfpofirioncpofitidIenr.d.Labeo« 
crgoadhocvtgrauamcn pertdratorcm iniuncraim 
tenear, in nccdlarium antcccdcns.condudcndum 
cft.quod filij ifti ex teftamcnro vocati ccnfcanrur. 
Actuscnim lcmpcr intcrpretaridcbct, vtporiusva- 
lcat.quam pcreat.Lquotics.rfdc verbo.obliga. Lquo- 
tics.n.dcrcg.iur.& facit tcx. in Lnulcs, qui deftinaue- 
rat. rf.de tdVaracn. milux &hinccftquodlicetindu- 
bioPnnccps non prxluraatur vtiplcnitudine potc- 
lt.it:>., Innoi.cn. in C.innotuit , dc clccr.tamcn li ali rcr 
autus non valeret , prxfumirur vti plenitudine potc- 
ibatis , vt acxus valcat , Pau. de Caftro in Lcx impcrfc» 
c^lo , m finc . C dc teftamcn. & in confi. 1 80. i n facto 
prxfcn ti, & Alcxan. in Lquamquam. C. de tcftamcn. 
rniht.&docrrina Baidi in l.fin. Cde hxrcd.inftitucn. 
vbi vult, quod rcguladidxlcgis, ad rcro,locum non 
habcatind.l.abco, proccdit quando quisfimpUci- 
tcr cft grauams, fccus fi fit pofirus eriam in condirio- 
ik: nam mncproptcrgcminatam teftatoris prxfum- 
ptam voluntatcm, ccnictur ctiam honoraros. plui 
«nimgcminata tcftatoris volunras opcrarur , quam 
/implcx , argum. 1. BaUfta . ff. ad TrebcL & proptcrea 
textusin d.Labco, proccdit, quando grauamen ran- 
tmn per rcftarorem iniundum fuit: & non quando 
cum grauamincaliud concurrit, per quod tdratorii 
voluntasintcrpreurur.vtdtquando filijpofiri fuc- 
runt ctiamin conditione: nam runc ex grauamine 
declaraturintentio teftatoris circaprimum: namin 
hoc cafu non cft verum, qu6d aliquid non fit rclictu, 
cum inre propria rdtatorisiftinUj fint grauati, & 
boc modo confiderando um primum, quam fccun- 
dum fundamenium firmutn remancr. 

Conrra hancopinioncm tcncnr roulti Dodtorcs, 
vt funt Barto. fibi conrrarius , in confil. 7. inrip. An- 
drcas Martini , circa fincm . Albcr. in repet. runricas, 
dc vulg& pupiU. Ravn.&Riccard. Malumb. vt Rald. 
&Salycc. ind.I.prccibus, colurmfin.rcicrunr|mola, 

Alcxan. 
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Alcxar*. &Iaf.tn d l.Ccrmirio . lmola in c. Rainurius, 
in mitcna compendiofx fuhftiturionis, in pen.char- 
ta.in l.colnm dereftam. Bald.in dl.abeo, &iti l.fcd 
fi lic.ff.dc lcga. ! . Raphacl Cuman.in l.!.ticius.rf de h<j 
red.inftitucn.Claud.in d.l-Ccnturio.&in l.cumfilio. 
ftdclcg.j.Alcxan.inconfilio i i.ti.& 1 84.volum.inc 
tcrrio, in conlilio toi.jt.it 9 1 i.& 1 j. voluminc 
quarto, in conlilio 1 o j .volumincprimo, & in confi- 
lio 18 f.voltimincfccundo, &inconlilio l^.volumi- 
rcquinto.Pcr.de Ancha.in conlilio 1 ;6 circafincm. 
Soci.in confi. 1 40. volum. 1. Curr.fcn. inconlilio 41. 
vhi dicir lianc opinioncm ellc magis communcm , & 
inconlilio 6 t.Iaf in conlilio Sfj.volumincprimo, in 
conlilio 14;. voluminc tcrrio . vhi hanc opjnionem 
•magiscommuncmalfirnur, & in conlilio j f.vol.j. 
Dec.in onli.^ii.&in confi. < 84- Ioan.Anro.Alexan 
d1in.inconli.144.C1tn.iun. inconli.t t.Soci.in con- 
filio <> 1. volumincrcrrio, &inconfi.r>p. volumine r. 
Gu.ildcnf caur. 19 dc ftibftitur. Bcrrran. inconfilio 
8i.colum .fin.volum.j.vhidicir lltam cncmapiscom 
munem.&inconfilio 1 8 1.1 $6.& 1 r •. volumincrcr 
tio,&confi.j i.volum.i Parifin confi.i, i.JJtf.Sy.Sjj. 
volum.i.in conli.7. voluminctcrtio. Marian.Socin. 
fan.inconfi.i 1 i.colum. r. &in con.'i. 1 18.colum.pc- 
nulr.&inconfi.i ;«5. volum.1Mantuainconli.17 f. 
Ruin. libicontrarius, inconfilio t }o.nume.7.vol.i. 
inconfi.i 18. nnm.io.i j 4. num. 1 8. vbicontra Bar- 
tolum eiTc vcriorcm, &magis communitcr appro- 
batam, in confi. jtJ.num. i6.&incon(i.i jS.volumi- 
nc rcrrio, & Bocr. in dccif 1 5 r . numcro 17. vhi dicit 
itaiudicitum fuillc in Rota Curic Romanx.lfti mo- 
ucnrurcxpluribui. 

Primo. Si vcrum cflct quod reftaror adijcicndo 
onus, vidcrcrur pcr hoc racitc rclinqucrclcqucrctur, 
quod inducla ad grauamcn & ad diminutioncm , 
conrrariumerTccrum opcrarennir: fed conlequcnsdi 
cereeft abfurdum.l.legara inutilitcr. ffdeadimen.lc- 
ga. er^oabfurdum cftcriam antcccTcns, quodpro- 
prcr gran.imen filijs iniiimfrum.cenleanttirad hxrc- 
ditatcm ex relramcnro vocati. Huic rarioni refpondc 
tur.qiiod inducTa addiminutioncm.nondebcnrcon 
trarium cficcciim opcrari: eft verum , quando illud 
operiri polliinnfcd quad > Hkld operari non polfunr, 
hifiaugMmcnrum prxredar, cerrcintclligirur innc- 
ccllariumanteccdcs tllud neccllario adicctum.l.Pro- 
culus.ffdc vfufruc.&d.l dcniquc. f.inrcrdum . Vndc 
cumincafu noltro grauamcn nihil operaretur, nifi 
angu mcn t u m prxcedercr . d.l. ab co . crgo i n nccclli- 
rium anreccdcns reftaror tacire filijs hxrcdiratem iu- 
rcfidcicommilli rcliquit. 

Secundo moucntur pcr tex.in l.hcrcdiras ad Sratiu 
primum.ff de hxr.infTir.vbi cfl rcx.quod ccftacor adij 
cicdo onus, no pcr hoc viderur racirc rcliuqucrc, vbi 
teftaror lcgando aliquid, non pcrhoc vidccurcum 
hxrcdcm inftittierc. 

Huic rexrtii rcfpondctur, quod proccdit , quando 
gr.1u.1men liinplicircr iniungirur . nam tunc vcrii cft, 
quod nroptcr parricularc lcgarum, non ccnfctur hx- 
res tnfticutus, in quocafu nos non loquimur.cum vl- 
tra grauamcn fili j linr eriam in codirionc pofiri, quo 
cafu proprer geminaram pr.Tfumprionem volunraris 
tcftatoris inducitur diipofiuo . & cx luc rclponliouc 
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rcmouctureriam illa ratio, quxcft, quod quein noti 
honoro.grauarcnon polfum.d.l.abco.l.pljne, la 1.$. 
fin. cumlcgc feij.i.ciuitarihus, & Inon amplius. tf.de 
leg.j.nam proccdir.quando (implicitcr qucm grauo: 
fccus vcro cft , li vltragrauamcn filiospono cuamirt 
conditionc. li^ctcnim excofolo.q. iili) poliri lincin 
conditionc, no ccnfeantur intiirati uidicio ccltaroris, 
&limilitcr cxhocfolo.quiaquodquis liconcracus, 
nonccnfeaturpropiercalionoratus: tamen vcrunq; 
mcdium prcbcrconiccTuram mcmis tclhrons,quod 
volucrir honorarc , non ramcn vna cx prxmiflis prx- 
ftat conicctura furficicnrcm, & ita loq'iuntur fupradi 
<fta iura.ramcn limtil tun.iaarclanr, vrccnieatut ho- 
noratus,& licqux lingul-i non prolunr, limul iunda 
iuuant.iuxral.excufantur.in prinxumconcurdanc.tf 
dc cxcufat.tutor.NccoblTar,iidicatur,q:iod duoim- 
pcrfcCta (imul iunCta nihil opcranrur, facitin: notata 
pcrBald. in l.li quis cxargcntanjs. f j. ff dccdcn.quia 
rcfpondctur.quod non fit hic coniun. t ... ad indu- 
ccadum vnum totum pcrfcclum: led dicitur quod oe 
grauamincquod m lcclt pcrfccrum ratione volunta- 
tis decLiratur intcntio rclTaroriscirca pi imum. & vl- 
tt a hanc refponlionem ad d.l. ab co, potlct ctiam do- 
fcnlart rclponfio Arcrini.quam rcruli lupra in rclpo- 
iioncprimi&lccundi fundamcnti primxopinionis. 
NccobltatconfidcratioSocinide vcrbo, nihil, quia 
ncgatur.quodaliquid non iir rclicfum, quandoquis 
in rc propria tcf) atons c!t grauatus. Ncc oblbt rcx. in 
d-l.cumqua(i. ffipIurcs.quiaquando vnus cxpluri- 
bushxrcdibusgrauatur prxflarchbcrtatc lcruo hx- 
rcditario , vcl grauatur in aha rc hxrcdiraria, non cft 
antcccdcns nccdTarium , quod intclltgarur ci lcgara, 
qtiia potuit grauari, vr illam cnut.cx quo clt hcrcs,& 
ciT honoratus vltra valoremdictcrci.quocafu loqui. 
mr ille rcxrus. fcd qtundo grauato nihil cft rcliAim 
di(j>ofitiuc, tunchabctiocud f.interdu-Nccdicascu 
Socinoinl.cum filiofamilias.ff dcleg.j.qj anrcccdens 
ncccllarium nocrat incafu d.J.intcrdtim, q> pcculiu 
cller rclidum fcruo lcgaro, quia quando onus iniun- 
girur hahcci adminillrationcm , licuc habcbat fcruus 
in peculio,onusnon inrclligitur iniunctu illi,fcd hx- 
rcdi.I.pcio.fmarcr. ff dc lcg. i.qiiia hoc cft vcrum,qn 
s»rauacur darcaltcri: lcd quandogratutur darc hxrc- 
di, vt rncafa d.$.intcrdum , prout etiam dicit Alcx.in 
conli.14.in j.vol.tuncnon vidcturrcliCtumab hxrc 
dc, vteftcafusind <J matcr.infinc.Sccundoctiam ad 
dJ.hxrcdiuuad Statium primum, rcfpondctur, quia 
idco cx lcgaroab alitjuo rclido non dicitur illc h^rcs 
inftirutus, quia hrrcdirasno potcftdaritacitc.&pcr 
conicct uras. I.j.rfli rabulx rcftam. cxtab. & facic l.iu- 
bcmus. Cdc tcftam. fcd fidcicommilliim&Icgacum 
fic.I cu m pro p oncrc t u r. rf dc lcg. 1 . 

Ex prxdidlis vidcs.quod primaopiniocftverior,& 
vtrjq;opiniodicirurcomniunis, &magiscomunis: 
imo hodic cnumcrando Doctjorcs, inucnics q> priina 
opinio cft mjgiscommunis, aquacgoin confulcn 
d<> & iudicando nullo pacf o di(ccdcrcm,quam tcnet 
ctiam Ruin.in conli. 1 1 i.in i.vol. 

Hxcconcluliodcclaratur prim6non proccdcrc, 
ipfquandoiftilibcri politi in conditionc & grauati, 
funt in aliqua partc tcflamcnti ctiam honorati, vc 
quiatclUtor ncpotibusfiusfcccritlcgatum aliquod 

H h parucu- 
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particulare, &dcindc inftituco filio dixeric, & li 
jilius meus dccellcric finc libcris , fubftituo Pc- 
trum i &c. Hoc cnim cafu licct grauct iftos Iibcros in 
c onditionc politas , tamcn ccnlctur cos grauarc.non 
quiavocct cos ad fidcicommillum per iliamconcii- 
lioncm.fcd proptcriflud lcgarum ipfis fadum.iu 
firn titPct.de Anchara. in conlilio i J7.principalitcr 
ponilcrandum.&clandimctraditRuin. in conlilio 
i o i.numcro fepcimo,voljmincfccuudo,&in conli- 
lio i jo.num.S.volum.j. 

0 Secundo dcclaratur non procedcre, f qttando filij 
pontmtur in condiuone, &h.rrcdcs hxrcdisgratun- 
tur.Ruin.inconfi.i t j.num. f.voLi. 

1 Ttrtii)tdccl.ira,vt j>crRuin.inconfi. t pS.num.i. 
& 7.voltiminc fccundo, 

i Quartodcclara, fvtpcrcundcmRuinumincon- 
lil.t t c.num.8.&j>.volum.$.vbivultipjod ftipradi- 
cu conclulioproccdat, quando ab vltimo fidcicom- 
millum ellcc rcliclum: lccus quando lubllitutio cf- 
ict fach poll mortcm pluriu pofitoru ln conditionc. 

Pollcmhicrcfcrrcpbtrcs alias coniecturas & dc- 
claraiioncs ad condulioncm principalcm cnnmcran 
do cakis.in quibus fihj politi tn conditionc, ccnfcan- 
turpoiitiin difpofitione: fedquia dccis habcri po- 
tcfl notitia apudplurcs Dodores , 8c prxcipuc apud 
Anronium GabticL in fuiscommunibus opinionib. 
in hb.^.in tit.dcfideicommill. concluf ^ ulco hic no 
contcram tcmpus in cnumcrando cas. 
j Circaiccundam conclalioncm, f An quando fub- 
ftitutioconccpra clHubduplici conditionc altcrna- 
tiua, vifiha*rcsmcuslincnlijs, velfilij fincfilijsdc. 
ccllcrinr, fiibftituo Caium,onus huius hdeicommilli 
intclligatur intunclum ioli hxredi inlliruto lubdu- 
pltciconditione, anetiam hbcrisincomlinoncpofi- 
tis ? Conclufiucproccdcndodicas, quodcum filij fi- 
liorum cxprchcgrauati non fuerint, onus huius fi- 
dcicommifii intclligitur iniundum foli hxrcdilub 
dupliciconditionc&nonhberisin conditione po- 
fitis . Barto. Imola , Arct. Ripa & alij communitcr in 
d.LCcnturio, Darto. in l.codicillis, in princ. ftdc vfu- 
ftuc.Iega. Bald. & Salycc. in d.I.prccibus , Alcxand. in 
conlilio ioc.numcroquarto, volumincprimo, &in 
conlilio 1 1 t.num.i i.volumincquarro. Pct.de An- 
chat ano in confi. 1 10. incip.pro dariori dccifionc,& 
in conli. t } 7.incip. pondcrandum principalitcr.Pau. 
dcCaJcro.inconhho i j i.librofcctindo.Soci.incon- 
filio t04.1ibrotcrtio.&: Dcci.in confilio loi.&cft 
commnnis opinio. &ratio cfc , quia ilti filij filiorum 
jion fucrunt honorati, ergo no polliimus intclligcre 
onusillis iniunccum fuille, cumnon valcrct. d.Lah 
co.& idco vt achis valcatonus iniunchim ccnfcri dc- 
bct fihjs primis inftitutis, &lic honoratis , & non ti- 
lijsfiliotumuntum in condicioncpolitis:uam aChis 
icmpcrintcrprctari dcbct vcpotius valcar, quam pc- 
reat. Lquotics. ftictcrcg. iur. Hanccondulioncm dc- 
dara, vt pct Rtiin.in coniilio i lS.numcro S.& 5.10. 
>t,voluminetcruo. 

Circatcrtiamconclufionem non cft infiflcndum, 
cum an & quanrlo fidcicommillum valcat dcpcndcat 
3 prtma conduiionc & cius dcdarationibus, ibi 
enim rccurras. 

la luc raaxeria nou qudd in lafibus , in quibus ex 
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coniecturis filij politi in conditione cenfenrurfubfti 
tuti.intclligcndum cfc, quod lincfubftituti eorumpa 
tri, non criam cohxredibus , Socinin I.h.Tredes md. 
fcumiu.inprinc flad TrcbclL Ripa ind.l.Ccntu- 
rio, fubnjnuro 166. in vcrficu. cctcrum nc crrcj. 
Bertran. m conl'lio loj.Iibro tcmo.Ruin. in con- 
iilio i^a.numeroquinto, voluminctcrtio. & Mar- 
cus Antonius Natuin cualilio j co.nuracro lcpti- 
mo,libro ccrtio . 

% V M MU Kl V M* 

I Subflitutio pdeicomm':ffjr'u laqucns de proximiorU 
bus, en intelligitur de proxmior.bus tcflatoris, vcl 
bxrcdis grauati . 

C A P. XIL 

£*S«sfri Vpcrefc vidcrc in matcria conditionii 
^wj. in fidcicominilTo pofitx, vt dcccdcnce 
l jK)gsrH harrcclclincfihjs fuvCcdanctproximio- 
trra»«K rc? « an dc proximionbus teftatoris vcl 
potius grauati fubftitutiointclligatur} 
Inhac quffcioncduocx mcncc Dodorum confido 
randiluntcafus. 

Primus quorum efr, quando fubfticuti funcom- 
ncsparitcr coniundri ipliccflatort, &lic intcr lllo» 
non caditordocharitatis & aftciftionis, fcd quoad tc- 
flatorcm omncsfunt in codcmgradu.& inhocca- 
fu omiflaciilputationc, & conduliuc proccdcndo.di- 
cas proximitatcm attendendam ellc refpcctu tcfla- 
toris , & non hxrcdis grauati. ita tcncnt Soci.in con- 
filio S 6. voluminc tcruo. Ruin. in conlilio 1 o j . vcrfi 
nonobflat.volumincfccundo, inconfiho 1 f^.nu.p. 
in confL 1 (?7.num. 1 l.in confi. 1 66.uum.6Zc in con- 
filio tpt.colum. pcnult. vcrficnon obflat l.fin. vo- 
lumincfccundo ,& Rolandtisa Vallcin confi.too. 
numero 14. & a volummc priino . Qut: coru 
clusio probatur. 

Pcimo pcr tcx. in Lfin. (T.ad TrcbcII. vbi filij vtrin- 
quc coniundi in fubftitutione fideicommillaria 
pr.vfcruntur alijs cx alia vxorc, quia illi adinuicem 
crant fubflituti, &idcocxhoc vti magis dilcdipra> 
fcruntuc. exquofcquitur, quodfi ibica fubfcitutio 
facla non fuillct, & lic diCta prxfumptio celLiret t 
quodomncsxqualiteracl fidcicommiiliim vocarcn- 
tur, quamuis qrauatonon cllcntpariter coniuncCti» 
quiacfe fucccftionc patrisagicur, cui omncsxquali- 
tcr coniungunttir, & rclpcCcu patnsiint in eodcm 
gradu&dileCtixqualitcr. 

Sccundopcrtcx.ini is, quicum plures, cumglofi 
fin.fl.dclcga tcrticvbi dubitarur, an hbcrticoniun- 
cri grauato.in rdidolibcrti\ prxfcrri dcbcant dcfun 
c5ris?&diciturquodnon,quufccundura gloComncs 
funtpatrono paritcrprovimi, &quoadcumfiintin 
piri gradu, alias autem fccus, ailcgat.l.pcto. $.fratrc. 
rt.ilclcga.fccundo. 

Sccundus cj,(us cll, qtiandointcr plurcs vocacos 
cadic ordo charitatis &afTcdionis,&funtindiucr- 
fis gradibuscxilccntcs. &in hoccaftidux funt Do- 
doruraopinioncs: Quarum primacit, quodfuccc- 
daru pcoximiorcs tciutori, & non gra iato, quara, 

optaioncm 
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•pinionem rencnr lal.in conli. 1 1 f . voluminc (ecun- 
du.vbiaikrit lianccflc communcm opinioncm. & 
inconii. i 59.volum-4. Dccinconli.j. colum.x.&c rn 
conli- c46.col.fi. vcri. fcxio&vltimo. Rujn. in conli. 
1 4 1. nu. 1 j.vol. }.& in conli. 1 68. col. t .& 1 98.Jol.fi. 
vol 1. & Parif.tn confil c 6. coLi. vol.i. Ilti Doccorcs 
ex plunbus moucntur. 

Pnmo . In fidcicommiflis fucccdirur rcftatori gra- 
Uanri.non autem Btaut l.cohxrcdi ■ $.cum filix.rf. 
dcvulg.&pupil.l.Ccnrurio.freod.tic.&l.prccibus.C 
dc impub.& ahjs lubllir.igirur pcrlona ipfius ccllato- 
ris attcndi debcc , cum ab co fidcicomraillum procc- 
dat.nonaurem pcrlona ^rauaci. 

Huic racioni rcfpondetur . Hxrcditas cum perue» 
ncnt m pollc hxrcdis grauati.dcfiircilc hxrcdiras, 
&facbcltproprium patnmoniam hxredis grauati. 
Lfcd fi plurcsf.nl 10. rT.devulg. &ptipill.&idco, licct 
aducnientc fideicommilTb iucccdatur tcftatori , ta- 
mcn cum immcdutccapiacurab hxredc grauato, & 
non a tcftacorc, attcnditur proximicas grauati . & ra- 
tiocft , quia ficut tcftator prxtuhc &dilcxic graua- 
tum: ltacciam prxlumitur, quod volucrir pr.cfcrrc 
cius proximiores fiiis propnjs , arg.Lcum acutiflimi, 
cum ibi notatis. C dc fidcicommill. & l.cum auus.rf. 
dccondit.&dcmonftrac. 

Secundo moucntur.Pcr fubflitutioncm vulgarcm 
fucccdicur tcftatori, Inftit.dcvuJg.fubftitut.inprinc. 
&idco attenrlitur nroximiras rcfpcctu tcftarons, & 
non eius cui rada ftiit fubfticurio, Soci.in L fi cogna- 
us. tT.de rcb.dub. &notat Barc in Lrcconiuncti.rT.de 
lcga.tcrtio . crgo ita ctiam in fubfticurionc fidcicom- 
millaria, pcr quam (ucccdicur refbcori, & non Jixrc- 
di grauato,aitendicur proumicas r clpcciu tctbcoris, 
&non grauati. 

Huicrationi rcfpondcrur, quoddirTerenria cftin- 
tcrvulgarcm& fidcicominillunam lubftitutioncin : 
nampervulgarcm imtnedutcfuccedirurretbcori, & 
an cequam alius fuccichxrcs : fcd pcr fidcicommilla- 
rumiucccdicurcelbtori medutc, &poftquainahus 
fuithxrcs ,&tdeotunc facihus prxfii.nicur prode- 
fccdcnte vel proximiorc iplius grauari, quia agitur 
dcconfcrtiartonc iuris iain quxliti: lcd fecundo cafu 
non fuitquxfir;im ius illi.cm fa^aruii fubftitutio 
vulgaris . & idcocum hxrcdicas nunquam pcncs hx- 
redcm perucncric , mirum non cft fi telhcoris proxt- 
miorcsartcndunrur.quod lccus eftin fidcicommilla- 
ria fubliituiionc, quo cafu bona ccftacoris fucrunt 
grauacoacquifita. &idcoilcuc cefhcorin bonisfuts 
grauatum prxdilexic, iractiam ccnfctur proximio- 
rcsipfiusgrauati pri dilcxiflc , arg.Lcum acuniTirai. 
Cdc fideicommill.' 

Tcrcio moucncur per rex.in Lfi. Cdc verb.fignific 
vbi fi fic rcliclum lcgacum fainilix fimplicitcr.ad tale 
Ic^atum non admiccuntur fimulomncs dcfamilu, 
fcd gradatim: & pnmo proximiorcs.qui crant cclhco 
ri,&cxindcah| dcgradu ingradum. 

Huic ccxrui rcfpondetur, quod vcruro eft qu6d ab 
inicio 1II0 cafu anccquam quis ad dicrum Icgatutn 
fir idmitlus vocanrur, prout crant ab lnrcftaco 1'uc- 
ccfliiri ipii tcltacori: quod fccus cllcc, fi lcgatum icu 
fidcicommiflum ad vnam pcracniflct. nam cflcot 
fucccifuri, proutfuilfcnt hxrcdi grauato luccciluri. 
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vt cft dc mcnreglollx lbi in vcrf-pofteos. 

Quan6& vlnrao aJijs omilTis mouenrur perao* 
uca pcr Barto. in Lfi cognatis , in vlt. colum. vcrilcu. 
quxro hic didtur. rfdc rch. dub. vbidicitur quod lc- 
gattim fachim cognatis, lntcIJigitur facxura cogna- 
tis iplius tcihtoris.i.pcto. f .fratrc tf.dc Lc^a.iccundo» 
vbi ldcm Barto. dicir , quod fi relbror iuilir in fami- 
lum rclinqui fimphcitcr , quod tn dubio inrclligituc 
dc famiJia tcllatoris. ir/icur ita diccndum cftinhac 
fubltitucionc, vt dchcat intciligi dc proximioribus ip 
fius tcftacoris,nonaucera h.rrcdious grauati. 

Huicdocttinx Barcoli rcfpondccur, quodproce- 
dit ca rationc.quu alrcri illud lcgatum quxfitum 
□onerar: quud (ccus cil ln calii noixro,cum fidci- 
commillum acquiiitum crat ipli grauato: & idco 
cum agatur de itirc quxiito grauato, tniruin non 
dl, ficius proximiorcs attcndantur &inconiidcra- 
rionccxidanc 

Cum hxc igicur opinio nulla rationc fuadccur, 
cuicommodc rcfpondcn non poflic: ideo alccra cft 
opinio fupcriori conrraria, vr fcilicer proxirmorcs 
JuTcdis grauati infpiciancur, & non ipfius celutoris. 
auam opinioncm rcncnc Soci.in conlilio 149. in co- 
iilio 1 c 1. in confilio 86. volumine cerrio, in confilio 
8 5. volumincquarco, inLfi cognacis.fl.de rcb.dub.& 
in Lhxrcdcs mci. $.cum ira. (Tad Trcbdlia. Corne.in 
conliUo 97.volumincprimo, inconlilio 11. volumi- 
nc iccundo , & in conlilio 1 j o. voluminc tcrrio . (af. 
in conlilto 84. voluminc primo. Rubcus Alcxand. in 
conlilio ;6. &incon(ilio j8. Crot.inconfilio Jj.in- 
tcrconlilia Rulici Alcxan.Bcrrran.in confilio too. 
Curc. iun. in confilio 1 1 S. Ruin. inconfiJio 40. inccr 
conlilu Rubei Aiexan.& inconlilio fuo tot. 1 17. 
1 1$. 1 ; 1. 1 59.161. 166. 167. 17 1. 19 1.& io j. voL 
fccundo, inconlilio j j.& 1 jS. voluminc tcrrio.So- 
cin. lumor in confilio 1 1 6. numcro 1 c. 111 confilio 
ijt" ni,incrol 7-&» r iconlilio 1 j r.numero tcrrio, 
volumincprimo. Parif inconlihoiccundo, numcro 
4-. voluminc primo. Cozadi. in conlilioquarto.co- 
lumna pcnulc. ln prin. vbi hanc cflecom muncm opi- 
nionem cclhcur,&Robndus aVallcin confil.100. 
▼olum j. Qui Doclorcs cx pluribus mouentur, fcd 
omiflis lcuibus moucncur. 

Prim6.Fcudum antiqmim , quod agnatis fucccfli- 
ucdcfcrcur , ^ quiparacur fidcicommillo , quod inter 
ilbs dc familu fuccefliuc rcftitui dcbct, Deci. in 
conlilio 44 c. numcro trigefimotertio . Ruin. in con- 
filio 1 r i.numcro tcrtio, in contilio 1 jp.columna 
tcrtia, &inconfilio 166. columna quarta, voluminc 
lccundo fcd in fcudo patcrno , liccc dcfcratur ex pro- 
uitioncprimi parcntis, conlidtTarur proximiras vl- 
uraiadinilTLc. primo.de naru.fucccffcu.crgocodem 
modo in fidcicommillb ifto atcendicur proximitas 
hxrcdis grauati,& non tcftatoris. 

Huic rarioni rcfpondccur , quod rcx. in d.cap. pri- 
mo, proccdic, qiundo cocum fcuduracx diuilione 
pcrucnicad vnum, cxquacaufaalijproximiorcspri- 
miinucltiti fccxclulcruncperdictamalienacioncm, 
quxfuit pcrmiila , & loco parcis rci fcudalis aliam 
rcm rcccpcrunt , & lic pcrucnic ad aliu cx caub one- 
rola . mci i co quamdiu aliquis cxtat cx fua Unca, oon 
dcbccad ahos pcrucnirc . & idcm cft in fidcicomiflb 
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quandoipfum advnum expluribus fidcicommifTa- 
njs cx diuifione perueniflet.quia cius proximiorahjs 
etiam proximioribus tcftatori prrfcrtur.arfecuscift 
in fctido parcrno diuifb inrcr frarrcs pcr parrcs, 
quod parcrnum fuit, & vtparcrnum in fuccclTionc 
confcruarum: namifto cafu artenditur proximiras 
rcfpcthiacqutrenris fcudum,& non vltimi fucccdcn 
ris, Anro.dc Butr. in conliho 42.incip.premicrcn- 
dum , &c. Caldcri.in conulio i fub rubr. de fcud. 
Bald.in coniilio i j7.voIumincfecundo. Panfiincon 
filio 2 j.numero i J i.volum.j. &inconfi.6 r.numc- 
ro i i.volum. 2. ficctiam cftin fidcicommiflb.quan- 
dovcnit cxiudicio tcftatoris. Hxcrefponfioparitur 
rma.vimam difficultarcm , cum in ftudo patcrno ctia 
attcrdatuf proximirasrcfpcdTu vltimi (ucccdcntis, 
prour tcnct And. dc Ifernia in d.c.j. dc narnrafucccf- 
/ronisfcfidi.quem fcquimr Sori.in confi. J^p.colum. 
la.inycrfic.S.&in conii.i j2.colum.10.verfic.feam 
dum verb dicftum. Dcc.in confi!.^^;. Rnin. in confi. 
1 66. 1 67. 1 9 1 .& 2 o j .volum. l.Corn. in confi. 97. vo- 
lum.j.in confi.ii.vol. 2. & inconfi.i jo.volum.j. So. 
ci.itin.inconfi.i 2 6.vol.j.Soci.in confo* j.col.fi.vr.l 4. 
cVParif. in confilio 2. numcro 47. vcluminc pfimo. 
Idco fccundb rcfpondctur: nam proximiorcs inucft:'- 
ri&acqnircntis ndndicunnir fctidum abjllohabc- 
re,fcd potius a conccdcnte , fecundum Bar. in l.mor- 
tiscaufacapirur, dcdonat. cau. morr.igirur non rHl 
mirum , fi in co non habctur refpcchi*. ad proximita- 
tcm nrimi rccipicnris & inucftiri, fcd illius , qui vlri- 
mo lucccflit: fcdper fidcicommifliim fucccditnrte- 
ftarori &abillo acquirirur, idcovidcrur qubdcon- 
fidcratio proximitaris fit refpctftuporius tcl:a:uris, 
quam hxrcdis grauati . 

Secnndb&vltimb, alijsomiftis, hacrationcmo- 
ucntur.Volunta5 rcftatoris ccnfctur conformis difpo 
firioni inris loqnentis dc f urc cflionc ab inteftaro , gl. 
& DocT. in l.cum ita. $. in fideicommillb. ff. dc lct». 1. 
Bart. &alij in l.hxrcdcs mti.$. Ctim ira. ffTad Trcbell. 
Alexan.inconfi.j f.vol.4. Ruiti.in conli.49. nnm. t 1. 
in confi. 1 6 S.nu.j.vol. 2. & in confi. 1 4 5. nu. p.vol.j. 
Dcc.in d.l.cmanripara.nu. 1 tT.Cqui admirA* hxc clt 
magis communis opinio , vt rcftarur Soci.iun. in cof. 
1 26.num.if.voLj.Scd ln (ucceflioncabinrcrtaroad- 
mirriturproximirasgradus fucceflionis habiro rcfpc 
eru ad illum.qui vltimo loco mortuus eft,& dccuius 
fucccflionca^irur.arg.I. i.$.lcgirimxfT\dcfuis&legi- 
tim. crgo cotlcm modofidcicommilltim defcrri de- 
bctproximioribns hxrcdisgrauari ,qui vltimoloco 
dcccflit,vt in co idcm ordofcruetur, quifcruatus 
fuiflctin fucccflionc intcltati. 

Ego concurro cum hac fccunda opinionc, qux cx 
fupfadiclo fccundo fundamcnto videtur mihi in pu- 
cto iuris vcrior. pro qua cpinionc farir criam-.quia fi- 
cuttcftarorprxdilaurhxredemgraiiarum, ira ctiam 
ciusproximiorcsprcdilcxidecenfctur, arglcu auus. 
ff.dc condit.& demonft. 

: :«s a&i&utttyilL£lUAtx&rfJKV'~ -f T»m<f 
S V M M U K 1 V M. 

I Iti fubftitntione , quando apponitur duplex verbum in 
perfona eiufdem^fciticet commune ejr dircdum, quo- 
nodoiute!Iigat*r. ' 



Trentacinquij 

2 Infnbfiirutimc, vbun prr r ons ehfdem duplex verb*m 
appoffnm ftut,commitnr dtre£lnm,cr*t in eletit» 
nt ftthflitnti T«irr yel rx diretti , vel ex fiJeic*m- 
miffiri*.cnm fait jMvliiriombut & ftmtationibus, 
nnin 4 /.6 7.8.cr 9. 

j IntetkclHs sd l.recufare.S.Tiuus.ff.ad Trebel. 

10 Subslituiiomtfatlc per vcfbumcommure & direOu, 

cjuodpotrfi fiure djpi fi.iue & demonjlratiui^quid 
fir fcnlus. 

1 1 ln fubflitutione, quandn apponitur duplcx retbftm it$ 

perjona dtuerforum t quid Hatuatur. 

C A P. XIII. 

khfryn Vpr.i c\plicattimfiiir, quidiurisfir,q iT- 
j^f&Tjr doapaganoComjxndiofa fitfubflitti- 
^^rO^fti tio vcrbis dircctis, obhquis&rcommu- 
nibu«td pr^lcns videndum cft.quid f ir, 
quando h t vcrbis dircdHs Si coib I imul, 
vcl\*erbisdirechs Sc oblujnis limul, velcomnuini- 
buscx ohliquis.Hrociiiusduhij rdolarioncduofunt 
pincipalcs coniidcrandi caftisA' [>riiTius eft, qUando 
compcndiofa fubllirtuio facla fuif jwdiucrfavcrba 
m pcrlbna ciuldcm. Sccundus cafus dhquando fatia 
fuit per diucrfa vcrba in pcrfona diuerforum. 
j Circa primum cafum , fquandoin fubfiinuione 
compcndiofa apponitur duplcx vcrbum, vnum com- 
mMnc.&aliuddircclum, vrquiadicar, quandocunqj' 
fihus meusdcccllcrir.Scmpronium fubftfruo, &infti 
tno, feu hfjredem facio:&runcfub(tirutioquomodo 
intelligatur, duplcxcft Docrorum fcnuniia. 

Prima clf.quod vcrbum dircchim ftct in fua figni- 
ficarione.&ficfacit fubfiitutioncmcflcdireCtamin- 
fra tcmpora pupiilatis xtatis: verbum verb coc faciat 
fubftitucioncm cllc fidcicomiflarii omni tcmpnrc,& 
i&o cnt in clcclionc fubflituticltgete cxquavia^ c- 
li: vcnirc.ira tencnt Bar. nu. ? 8.Alcx. nn.9 j . Imo. nu. 
14.Are.fub nu. 1 6.1afmu. f «j.Clau.dcSrvltl.ntim.^ f. 
Galiaula.num.^S f & Alcta.nu. 1 o } . in d.L Cenruno. 
Ctlrn. nu. 124. &Caccialup.nu.8. in l.precibus. Cde 
imi>ub.& alijs lubflit.Bar. nu. l.Ang.nu. 1 .Pau.de Ca- 
(Iro.num. j .& AJcx.num. 1 .in l.rccul3rc.5.Tirius.rT.ad 
Trcbcl. Fulg.inco«fi.4 1. Soci. inconfi.10. num.i 2. 
&inconli.i44. num. j.vol.j.Bcrtran.inconfi.j i.nu- 
mci i.hb.6.Bcro. inconfi.i 8.nu.i f. vol.j. inconfi. 
1 i4.nti.7.& in cofii 27.nu6.vol. 2. Dec. in conf 416". 
num. 1 6. Marcus Antonius Natra in conii.^ 9 5 .nu. j. 
Paril iin confi. j 6.nu.40.1ib. 2.Guido Papc decil! j j 2. 
nu. 2 .Franci l. N lar. dcci f . 3 o f .& Abb.in confi. j 2 . i n 1. 
vol. & hxc ci t com m u n is o pi :i i o, p m u r Soci 11 u s , Pari 
lius,& Bcrous tefrantut in antcdidtis confilijs. 

Etquo<l h.rc fiibftituriodircdtam & tidcicommif- 
fariam fubflitutionem conrincat, probatur. 

Primb, quodhbct vcrbtim (iuim crFc(fhim opcrari 
dcbcr. I.i.fj.j.fl quodquilb; iur.&nulltim vcrbum fii- 
perrluum cllcdebet. l.fiqutdo. fi.*\c leg. j.crgo vcrbu 
Commune, vraliq iidopcrctur, &nc(upcrfluum lir, 
fidcicommillari nn facit lubflic urioncm. 

Sccundbprobatur. Vcrbum,(ub(hmo,eft vcrbum 
commune aptum ad dircftam , & ,*id omncm fpe- 
cicmfubftirutionis dirccFx &adol hqti;im fubfticu- 
tioncm. Liamhoc. iurc. fiide vulg. &pt:p:il. fubflirutv 
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4cl.pcneralircr.fcum atitem, iunCta gl.C.deinrtictu. 
& fubfticuc.& lic habcc fe canquam gcnus aci vcrbum 
duecrum , quod ducctam tarum cx iiu narura porcft 
imporrarr.& ldcoquando iubftirurioficpervcrbum 
communc&dircdhim, genus & fpccics cadir inrer 
cafus: & quia difpofitio grncralisapraad omncs ca- 
ius, cVfpcciaiisad vnumcalum poniturincadcm di- 
fpofuioncgcncri pcr fpccicm dcrogacur, adeo quod 
gencralisdilpotirio, non rcfcrturad cafum fpccihca. 
rum,fccundum Barcolum in l.quxlicum.$.fi quis fun 
dum, infi.de fundoinftruero, pcr tcx. in Llandio lc- 
gum, dc pcnis, & l.doli clau(ula,& l.ftipulationes co. 
snodiflimurn.rT.de vcrb.obligat.6c lic (ub vcrbo com- 
muni non poteftcontincn dirccta, cx quo dedirccra 
eft difpofitumipccialircr: ergodiccndum crt.quod 
conrincar fidcicommillariam. 

Quod f vcro fu in clcdione fuhrtirtui cligcrc , ex 
qua via vclir venire.probatur cx pl jribns. 

Primo per tcx. in l.rccufarc. J.Tirnis. ffjui TrcbclL 
f Huic tcxtui refponderur , qtiod ibi rcftator fccerat 
vtranquefubfticutionem,dircdam &obiiqtum, m 
diucrlis& fcparariscapiruiis: quo raluclarcapparcr, 
quod tcftatorvcranque faccrevoluic. (cdin calti no- 
ftro vcrunquc vcrbum incadem inftitutione &(ub- 
ftirutione fuir appolirum, quo caiu non conftardc 
menrc tcftaroris.Ircm ibi coceditur elecho, an cx vul- 
gari vcl fidcicomillaria (iicccdacur, quo cafu non agi- 
turdcalcerius prxiudicio: fcd (idarcrtir clcdio.an 
iuccedatur cx pupillari , vcl fidcicommiflaria, prxiu- 
dicarcturpupiHo, quihxredem non habcrcc.protic 
tcftatordifpofuit. 

Verum animaduerratur, quia iftar rcfponfioncs 
non fubliftunt conlidcrando mcnrcm Iuritconfulci 
in d.$.Ticius.ibi non eft verum, quod cxprcisc confta 
rct dc ccftacoris voluncarc , immocrar dubium, cum 
vulgarisfubfticutiointdligi poccrac, (iTiciushxredi 
taccm non adiuidcr, in qiicm calum Scmpronius vo- 
caharur.& (i Titius hxrediracoadiuillcc, cucrcftittic- 
rec ^emprohio hzrediratem, & propccr hanc dtfficul 
taremcrarneccllarium in eocaliiquid fierctdchbc- 
rario, qua : ii f t ibi luri (cofultus vcrius cllc iudicauir, 
cogedum ellcTuitim hxrcditarcm adirc,&Semr>ro- 
nioreftuucrc, &lic in dectionefublhcuti eft, quim 
eligerc vclic viam.& rauo eft, quia lntcrclIcScmpro- 
nu poteftexinititutioncquamcxfubftitutionc habe 
rehxrcdiratcm vcl lcgacis, vel Iibcrtatibus oncrara 
iubftirucionc. cxqua racioncinfcrtur, quodilia vcra- 
quc (dlicct obliqua&dirccla fubftuucto Scmpronio 
infauoremiplius pcr ccftarorcm fada fuic: idco ne 
quod in fauorcmcft iniroduchim, inodium rccor- 
qucrctur, concra l.quod fauorc,dcll.fuic in clcccionc 
ipfius Sempronij cam cligcrc viam, qux fibi fauorabi 
hscxiftcrcr: &idcoibi, qutalibi inccreac fidcicomif- 
fariam accipere hcrcdiraccm, cum hocin cius rattorc 
rcdundarct.coeguTitium hxrcdicacemadirc, &Se- 
pronio reftitucrc. qux ratio locum habcc eciam in 
quxftionc noftratnam cum rcftator appofueric vcrbti 
communc& dircchim , lignificans direciam & fidci- 
comiilariam fubftictitioncm credcdum cftccftatorc 
ea vcrbaappofuiirc in fauorcm fubfticucucrgocric in 
eius clcctione digcrc cam vtam , qua vchr , cum illud 
fulibi valdc fauorabilc, &idco cumpoflic inccrcilc 



fubftituro, vt certaton iurc fidcicommifli fucccdat& 
non pupilio iurc pupillaris fubliirucionis, conciudcn 
dumdtipfum coiurc fuccederepollc. &iftc ccxcus 
hoc modo fccundum vcrii lcnfum intclligcndo>opti- 
mc luncconclulionc probat, & cx hac colideratione 
vnaq; rnlio rcijcitur . & cx hac colidcrauoneapparec 
hac codufionectiam probarc ccx.in l.fi. C dccodidL 

Sccundoprobatur pcr cex. inl. li quis (cruo.tf.de 
manum.ccftamcnco.Huic ccxcui rclpondccur, quod 
ibi uibordinaciolocum Inbcrc non poteft.cum hbcr 
tas aut dirccio,anc pcr fiddcommilium dcbeatur ne- 
cctlari6,ncc in pcndc.-ui potcft cllc vnus cafus , magis 
quamalccr iicucin cafu noftro. 

Tcrtio& vlcimo probacur. Compcndioufubftita 
tio fui naturacontincc dircCra &fidcic6millaria fub- 
fliiucioncdiuerfis remponb.modo lic.li inqucftinne 
nra iixcc6pendiol.i Iubfto pcr vcrba coia & obliqua 
coccptadiucriis tcm|>orib. vtranq; concinerec fubfti- 
tucionc,& no ii mul : vtiq; dicra vcrba fupcrflua ctscr, 
&coruexpre(Tio nihil opcrarctur : lcd hocdiccrecft 
ablurdu,cu vcrbainrdligidcbcanr.vraliqmd opcrcn 
turd.fi qri. tr.dclc^.j.crgoabfiirdum eft cuam diccrc, 
quod ditta (ubfticucto limul & eoticm cemporc dirc- 
ctam& fidcicomillariam (ublbtutioncnococincac. 

Huic racioni rcfpondctur,ncgando addlc vcrbum 
fuperrluum: nam verbum coccftambiguum, &idco 
additum ruir verbu dircdu, vt pcriftudadiunctu de- 
clararctur vcrbum coe, arg.l.ncc adicdc, cum l.fco.li! 
pro (odo, &l.(ilcruus plunii,in fi. rf.dclcg.j &aim 
appofimm fuericaddcclarandum vcrbumcoc, ver» 
bum dircchim fupcrriueappoiicum cflc, did no por. 
c.lupcr quxftionum, iunCtoc cum ce, dc ofti.dclcga- 
ci.Hec rcfponfio mihi non placct, quia no conftat tc- 
flacorcm vcrbum ducCtum appofuillcaddcclaratio- 
ncin vcrbi cois: & propterca cum limus in dubio, pre 
iumcndum eft illa vcrba cum cflc&u appotira ruillc, 
volcns pcrdicta verpa ceftatordcmonftrare, quod di 
rcClam& fidcicommillariam fedc fubfticutioncm: 
nani cum vcrbum coc litgcnerale,& directum (pecia 
lc&cum gcncri pcr fpccicm dcrogctur , vcrbum coc 
non rcfcrcur ad dircctum fpecificatum,idcocommu 
nc continctfidcicommillariam, dircctum, dircctam 
lubftirutioncm,& ficcum vnus cafus ad alrcrum non 
rcfcraturnon potcft dici.quod verbum commune 
per directti vci racioneadiundidcclarctur. &cu hac 
opinionccommuni cgo pcrrranfco, liccrcontrarium 
tcncac Polic.in craCf.lubfticuc. in matcriacompcndio 
ixfubftitucionisinfinc, qucm fcquicur Ripa ind.L 
Ccnturio, num.iyo.&dus racionescx fupradiilis 
confidcrationibus remoucntur. &quod nonconri- 
ncat nilidirccti vulgare,tenctDal.inconC4S4.vol.a. 

Supradicla conduiio ampliarur proccdcrc ctiam , 
tquandofubftitutiof.icla niir pcrvcrburadircdu& 
obliquulimuLl.pcn. rlide vcncrcinfpicicndo. iccam- 
pliatur, tqn rada fuic pcr vcrbumcoe&obliquum: 
vtlidicacur, fi filiusmeusdcccflericfincliberis, vo- 
lobona mca dcucnirc adTiriumiure fubflitutionis 
&fidcicommiiri: namfubftituciocftvcrbumc6c,& 
fidcicommitliim obliquum : nam cunc cura cx dichs 
verbisvtroq; fubftitutioiignificecu'- , ericinelecho- 
ncfubftituci.dJ.rccuurc.fTiciusjr.adTrcbdL 

Teiiio arapbatur, tvt proccdac in iubfticucicmc fa 
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cta per verbum communc tan tnm, vcl obliquum ti- 
rum, vcldircdum tanrum, dummodoadicdalit llla 
diufula, volcns didam ftibiticutioncmvjlcre vtilga- 
ritcr, pupillarircr, &pcr fidcicommillum, nam&in 
hoct.uu criciti clcdionefuhllitun cligcrc viairt, qtte 
hbtnugisplacuerir.prout rcncnt Bar. AlcxArcti.laf; 
&Ripaind.l.Ccnturio. Bar.Ang. Pau. dcCaliro, & 
Alcx.in d.$.Titius. BcncdicdcPlumb. in l.liquisfcr- 
no. ft.de manum. rclta. Gujdo Papx in q. 1 1 1. Corn. 
inconliLiiS. nu.i 4. vol.^.&inconli. t (tt.num.^.in 
3. volum. vbi lunc ellc nugis communcm opinionc 
ahSrmarMarcus AiKoniusNartainconii.jpr.vol.z. 
Sori.inconli.zo. num.11. vol.j. Card.l\uifiiiconli. 
7$.ntim.i t.vol.j. quicommuncm opinionemcllc 
attcttatur, &Ruin.in conii.9 1. num 4. voLi.& Barr. 
idcm tcnccin Lli Titiofundus, pcr illum tcx.tT.de vfu 
frudu Ic^a.& hxccft c6is& magis communisopi- 
nio.& licct Imola& nonnulli alii contranum tcncit, 
prou r A I cx.i n d.$.Ti ti u s, refcrt: t a m cn pcr ( u prad icia 
non cltdttccdcndum abhaccommtini opmione. 

7 1 QnjproccdittinCompendiolafubltittitioiic.rcd 
non in reciproca,vt li dictum lit, Vos inuiccm fublh- 
tuo,vulgaritcr, pupillaritcr,& pcr fidricommill-.tm: 
nam in rcciproca lubititutionc cum anrrdida tlaiilii 
laconccpta.noncftinclcCtione lab.imm cligcrc& 
vcnirc ciqua vditfubftitutione.cumin tahcaiitiha 
vcrba, vuigaritcr, pupillariccr , & pcr fidcicomiilum, 
fic inrcrprctentur , vt vulgaiislocum lubcat, 11 ti- 
hus lnltrtutus no adcat: pupiliaris li lit hrrcs,& in pu 
piiiaaxtaxcdeccdanfidcicommillaria vcro, li lit hx- 
rcs,& dcccdat polt pupillarcrn q tatcm.Cyn.in d l.prc 
cibus.Ioan.de Imola in d.l.recularc. $.Titius. Alcx-in 
conii. 108. num. 1 . & i.vol.6.Maria.Soci.iun.in con- 
iil.i iS.num.io & 1 i.voLj.&iacobusMcnochiusin 
Conlil .9 r.nnm.z. 

. Ratio dt.quia ii ilatimadita hcrcditatclocus eftct 
fidcicommiflaria- tublriturioni.fcqucretur.quod in» 
uicemaditahxrcdirarc dcbuiflentlibi hxrcdirarcm 
pcr hdcicommifttim rcltitucrc,quod ellct admoduin 
mconuenicns &ab(urdum , & idco non cli diceodu. 
l.nam abfurdum. ff.dc bon. libXin pccudu.rf.de v(ur. 
Lfed li vntis. $.fi.ft'dciniur.&l.diuurtio, inprinc.vbi 
laLin r.not.ft.loluro matriin.Confirmatur hec ratio, 
quia vcrbadcbcnt intcrprctari vt actus valcat, & cfte 
ctum pai iat. l.quotics. ri.de rcb.dub. & c Abbatc , dc 
vcrb. iignih.fcd ii dicta vcrba importarcnt fideicom- 
miftum purum rcciproct-, nullum crfcdum opcrarcn 
tur,qu:atatuum pollct vnuspetcrcabaiio.quantum 
aliusabaltcro.l.abomnibus.$.li vcro, infi. tf.de Icg.j. 
& Lcum patcr.$.parcr, qtn filio.ft.de lcg.i. crgo vt cf- 
fcdum opcrcntur, diccndum cft, quod non btlociu 
fideicommidari.r lubltitunoni liatim, icd iolum ad- 
ucnicnrctcmporc. 

8 Quari6& vltimoampliatur, fvtproccdat non lo- 
lumin cumpcndiola proprie facta (ub compcndio 
tcmporum.lcd ctiam (iiimplicitcrdictum(it, tihum 
inftituo&ci .Scproniu fubltituo, & hcrcde fiicio: na 
tuncnevcrbtim cocfrultratorieadicdu vidcatur, di- 
ccndu cit, hanclubftitutioncm ctiam fidcicomillana 
contincrc, Alcx.ind.$.Tinus, vbidicirq» lta tcncut 
Bar.&ahj Dodorcscetnmuniter ln d.LCcnturio. 

Supudicta conciuiio lunitatur non proccderc, 
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p f cruando tcmporum diitmctio facta fir iinpulat 1 rer, 
vtudictura (it, &li filiusmcus hxrcsnoent.vclcrir, 
&in pupilian xtatc, vcl poitca dccclicrir, iubftituo 
Tuiura vu!gJiircr,pupillaritcr,&pcrfid«c6raiilutn: 
nam tunt.ctiimhda vcrba,vulgaiitcr,pupillariicr,& 
pcr fidcicommillum, corrclpondcat cx mcntc tcfta- 
torisantcdictis vcrbis , vnumquodq; vctbumad fua 
tcmporarcfcrtur: & uico non ciKin cleclioiiclubfti 
tuti, cxquavia volactit vcnirc. ltarraditDcc. md.I. 
prccibus,col.i j.&Soci.iun.in d l.Ccuturio,nu.i 14. 
io Iuxtalupradictadubitatur.tquisiit lcnfusiubfti- 
tutionis factx pcr vcrbum cnmnu:nc& dircdum» 
quod pot ftaredifpolitiuc &dcmo!ira:iuc, vt ii iilius 
mcuslinclibcris dcccllcrit,cifub(iittio Tititun in- 
fralcnptum mcu hxrcdcm, qtii policarcpetitur icri- 
pcus lixrcsrBatt.in d.l.Ccnturio, dicit,qutxi vcrbum 
dtrcctum ftat dcmonitratiue.Liiu. $.Tiua. fl.de hbcr. 
ln;ata.&lic pcrindccrit, acli lubftttutio facta ciict 
prt vcrbttm communc tantum , & ibi cum Doctorcs 
communitcr icquunrur. 

1 iacdcciiio pioccdir, ctiam li fubftitutus nonfuc 
rit polica hxrcs ici iptus,dummodo conftct dc pcrlo- 
iu , aaas vitiarctur lubiatutio. Lduo lunt Titiy. ft. dc 
tcftamcn. tutcla. 

Ucmproccdit, ii tolluurilludvcrbum, infrafcri- 
ptttm,qu:averbum,h.iTt'dciri,apponituraddctumi 
nationcm vcrbi.meum, quodiiai dcmonltratiuc.l.it 
lt j.lLdcauio &argcnto lcgato. 

Scd dubitatur,an idcm ur, li vrrunquc verbum,(c(! 
licct,infratcriptum,&mcum, onullum fuci it.vt ii fi- 
liusmcusdcccllcntlinciibcris, lubftituoTitium hx 
rcdcm.In hoc caiii Fulg. in conli.4 j .hccc dicat.pcrin- 
decftc, aciifubltimtiofacta cllcc pcr vcrbum comn 
mune cancum,ex quo toca orario rcgulan dcbct a vcr 
bo communi.iubftituo: tamcn condudcndum cft. 
quotiinpupillan xtatclicdircda, Bald. ind.l.prcci- 
bus.num.4 ; . Imola in c.Rjinutius , ln matcriacom- 
pcndiolx,extra dc tcftamcn. Angcin conii. t x% 1 04. 
& 1 6 Alcx. in d.$.Titius.Soo. lnconll 1 44.1ib.j. Sc 
Kipam d l.Centurio, numcro i74.&ratiocit, quia 
tuncvcrbum,fubiiituo, rcgtilatur avcrbo, hxrcde, 
quod cit dircchnn. Lj. tuichxred. inftituen.&L pti- 
ma. (Ldc vulg. & pupili. & ideo ducdam fubltitutio- 
ncm iignificat , arg-l.ti fcruus plunum.$.fin.cum lege 
ftq.rtdc lcgaprimo. 
j 1 Circalccundumcafum,to l n.ffubftitutioc6pcn- 
dioia facta fuit pcr diucria vci lu ui pcriona diucrfo- 
iu,dcmcntcBartoh, quatuorfuntcolidcrandicalus. 

Primus quorum cft, quando vnus iubliitutus fuic 
pcr vei ba ilircda ciuili.i, alias pcr vctba coia, liuc di- 
rcdnnon ciuilia: &tuncaut fubftofada futtpervcr- 
bum diicctii duilcin |-K.'r(ona vnius limpliacer, & in 
ncrlona altcrius fada fuitinccrtaportionc pcrvcr- 
bum comuac & in hoc caliiconcliulcndum clt quod 
hxc-fubilitutio eritdirctta& vniucriaiisin pcrlona 
vocari pcr vcrbu dircdum, & in pcrfona altcrius pcr 
vci bum communc vocati m ccrta portionc cnc fidci- 
commiliai ia in lila tatum poctionc. & racio cit, quia 
vcrbumcommuncadditumccitxpottioni.vbialmf 
cit inititutus,lcu hcus vniiictLilis liii>!lmuus,nuqua 
trahir ad directu.gi. in Llus vcrbis. ft.de h5r.1nlti.cv m 
Juli vcro nulia,ui vaLrchdis, 111 Auth.dc iur. & falc, 

Quo4 
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QiiadjnhoCcaiu condulumcit, idcmconcluditur, 
quando vnuscirfubftituraspcrvcrbumdircctum ci- 
uilcinicccrra,&ahus pcr verbum coinmunc inre 
cerca: nam tunc fublhcucio in-rcccrta pcr vctbumdi 
rc&um ciuilc 1 .-.c ta crahitar arl toru . & ratio clt, i; n i a 
iubltitutio dirctla in rcccr(a*nuHo ciaco fubllituto 
vmucruli, crahiturad cocuml.cohxrctu.$.nn.rT.cod. 
&vcrbumcoinmunc adriitum ccrtr rci, nunquain 
trahitur addirecum . Lcogi. J.gcncralitcT . fl.ad Tre- 
bcl.&pcr hanc rarioncm icicm concluditur , quando 
vnusclUubllimcuspcrvcrbuiiiicdum cimlc invna 
porcionc, & alius 10 ahcra portionc pcr vcrbumcom 
jnunc, non tamen hircduas rcpcriturcocadiuila: vt 
quia vnus fublhcucus fuic in vna quarra, ali us in alia : 
nam cunc iubiUcutio facia pcr vcrbum dircctum tra- 
bituradtotum, tublhtutio racta per vcrbum com- 
munc cric fidcicoramillaria in tilaquarta . 

Aut lubllitacio fa&a fuit pcr vci bum dircctum in 
Ccrta rc, & in pcriona altci ius pcr \ crbum communc 
limplicictr vci in rcfiduo: & in lioc cafu lubfiituUo la 
clapcrvcrbum communc cnc direcra: & ratio cic, 
qutavcrbumcommunc additum vniucriitati bono- 
tum, nulloaliodiuovniucrialilubilituto, impottac 
fublUtutioncmdirctcam, glof.iud.Lhis vcrbis. Auc 
iiiblhiutio m pcrfona vniuspcr vcrba direda ciuilia 
fadafuitin ccrcaquota, &in pcrfona altcrius facca 
fuicin relhuuiquoca,&rahxrcditate cocam partcs 
duiila, &in hoccaiiiconcludicur vcranquc iubititu- 
tioncm dic dircttam in iuaquota . & ratio dl > quu 
vcrbum communc vniucrlitati booorum additum 
fuit,& in liuquounullus alius fitit fubiUtucus : igi- 
tur vcrbum communc ad dircctum rrahi dcbcc, gloC 
in d.l.ius vcrbis . na m cum cota hxrcdicas pcr quocas 
diuifa fucrit, cxhocdacurinccuigi,quodiubfiicutio 
trahi dcbcc ad dircCtam, hccc tdtator non fucric vlus 
vcrbis dircctis in pcriona omnimn . 

Sccunduscafus clr, quandovnus fubfiitutus fuit 
pcrvcibumdiretfumciuilc, aliuspcr vcibura obli- 
quum,&in hoccaluconcludiuir.quod lublUtutiofa 
C ca per vcrbum direfcu m ciu ile , iiuc limplicitcr, iiuc 
in ccrraquoca» iiiicui cerca rc , scpcc vc dirccra uahi- 
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quum, liuctn cctca rc.liuc in ccru quoca, liue iimpli- 
cuti in relidtio.lempcr ctic hdcicoinmi;laru.& racio 
c!r, quiavcrbiiniobiiquumnunqtum trahicuraddi 
rcCtum.nili cxprclicapparcat dc tellatoris voluntacc. 
d.l.cohxrcdi $.cum rilix . & cradic Barcin Lquxrcba- 
tur.rF.dc tcltain.miiic. 

Tcrtius cafuscfi, quando vnus fubicicuicur pcr vcr 
bum commnnc; & alius pcr vcxbu obliquum: & cunc 
aucvnusfublhcuuui pcrvcrbum obliquum in ccrta 
rc, & alnis pcr vcrbum communc fnblt i tuicur fimph 
ciccr,vclin rdiduo:&in hoccaiuconcluditur lublii- 
tutioncm eflc dirc&am , qtua vcrbum com munc ad- 
dicum fuic vmucrlicari bonorum, nulloaho fubititu- 
to vniucrfali dato, quo in calii vcrbum communc tra 
hitur ad dirccru,glof in d. l.his vcrbis . Aut vnus fub- 
ihtutturinccrtaportioncpcrvcrbuobliquum, alius 
vcroinabaporUoncpcrverbum communc, nonta- 
mcn tota lixrcditas diuifa fuic & in hoc calu conclu- 
dicur vcranquc lublcicucioncm dlc ndcicommilla- 
i um: quuvctbum communc ita dcrauai tralticur ad 



djrec^uradivniucriicacifxMiorurbaddiram lir,&nuh 
lus alius rcpcri.rur inliitmus, vclfublhrurus acrcs 
vniucriahsvglof.in d.L his vctbis. & cradtc Alcx.in con 
iiLi l.num. r.vol. ,*.tvCorn.inconf t r i.num. t S.vo- 
lum. ; .Quod proccdit ctiam, quando vnus pcr vctbu 
obhquum lublUrutus cft in ccrta portionc,& alius 
pt-r vcrbum communc in rclidua,& lic duiila rota hx 
rcditatc, nam fimplicitcr vrraq; (ubilitutioccnictur 
hVtcicommiiiaru. & rarioclt, quia tdtator, non gra- 
uando lubltirticum pcr vcrbum communc rcthtuore 
porrionemiublhcii:opcrvcrbumobh()uum,vidccur 
voluillc durarc ius priini h MQMBS & idco vcrhum co- 
muncnonrrahicurad dircCfum,cumaliuslic hxres 
vniucrlalij.tLl.his vcrbis. &iirecafus ditfcrr abalio 
cafu, quandoquis fublhtutusruit pcrvcrbum dirc- 
dum ciuile in ccrta quota , & alitis pcr vcrbum cotn- 
muncin tclcantiquora,& lic rota harredicacc diuiu 
in partcs: nam in hoccalucum vnum lublticucricpcr 
vcrbum dircCtura,conifac tclcAtoxcmnoluiilciuspri 
mi harrcdis durarc-.ideocum maliapomonenon fuc 
ritaiiusiublhcacus, verbumcommuncadthcumccr- 
txquotx, crahituraddircccam. . ■ 

Quarcus calus efi,qiudo vnus fublhcuicur pcrvcr^ 
bumcommunc,& ali) pcr vcibum,lcgo,vocancur: &' 
in hoc calu dicasuuc lcgaca in inthrucione rclicta fnc 
runc, vc cxcmpli gracia, lcgo rundum Titio , domum ; 
Sernpronio: & ii hxrcs mcos liuc hbcris dcccilcric , 
volo reiiduum pcrucnirc ad Caium. & cunc Barcoius 
concludic, curaquopcrtraniicRipa, quodfublticu- 
uo pcr vcrbum communc facu trahitur ad dirc- 
«fbam. &rauocit, quiavcrbum communc additum 
fuic vniuerlicati bonorum.quod verbum refiduum» , 
iignihcacl. t.C.dc hxreiLinlhriien.Auc lcgaca in fab- 
Ihcutionc rclicca fuerunr, vc ii dichim iic, li iihus 
mcus iinc filijs dcccllcric, lcgo fundum Tiuo, do- 
mum Scmpronio, & in rciiduo Caium iubilicuo . & 
inhoccafu Kipa condudit quodhxc fubllituuodi- 
cicurhdcicommiluria.&racioclt, quia cdfatoriion 
grauauit iublhtutum per verbum coromune oucre 
fideicommiul. & lictdlacornongrauandoiuhihru- 
tum oncrc lcgatorum, vidctur voluiilcdurarc ius pri ; 
mi hcrcdU, & idco fublhcucio, cum iic alius ha-rcs 
vniucrfahs, non trahituraddircchtm.quodiccuscil ; 
in primocalu,quia tdutor videtur noluillciusprirai 
hxredis durarc polt cius mottera , cx quo lcgau pcr- 
foloi voiuitantc mortcra. 

S V M M *A \ l V M. 

l SnbJlitHtns tfumdo moritnr antcqudm inflitutus , vel 
antcAquim fubftitutionisconditioeutwat, extingui. 
tur .auodproctdit fuie fitio cxtrimut , puc aliqiiit 
tx d- fcen4entibut,fubflitHtus fntrit . num. 2. cum 
fuis dcdarafiombus#umu s.c- 2<5. 

3 Intclletlus ad l.vmcam. C.de bis^qui ante aper.ubul, 

4 Condirionalc fideicommijfum tranfmittitur od bfrcdes, \ 

quandjexconieOuris coufijtde voluntate teftata- 
ris.quam concluftoncm amplia & declara t prcut 
uum.$.&6. 

7 Qjktmm fi»t cwkffurx , ex quibus elicitur tcflatc- 
retn ■voiuiffc canditionale ftitkemnuffum ad b*re- 
des tranfmUli, videat nua.&.i9.Zo.xl.Zz.il.2^. 

lus 
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p lus accrcfcerdi quando vnitumcfi cum pupiUari tunc 
pttpiUaris fubftltutio mnfni.tt :tnr ad btredes . 

I o Htrrcdcs fnbftituti in cafuil.tjui patri.ff. de acauiren. 
harcd, *» fuctedant benefitio iurisaccrefcendtan rir 
tute fupUaris fubflitutionis,cum alijs concluftcnibus 
ad d.l.qui fatri,fcrt'uuntibus, nurnero 1 1. 1 3. 1 4. 
16. 

j 2 InteUcQus ad d.lautpatrt . 

1 7 Subftitutiovul%erii vnita cu iure accrefccndi an tranf. 

mittaturadboredcs. 

1 8 Tranfmiffio ad hsrtdes ftt tjuando non adfunt alij fub- 

fiituti. 

17 Subfiitutio ccmpendiofa an moriente itiflituto viuo te. 
•1 ftatore , fi at caduca tcm nfptfiu vutgaris , attdm re- 
ffieHufideitommiffario, ejr pupilljris, cum fuisam. 
pliatienibus & dctlarationibus videas num. 2$. 19. 
30.jl.32.j3.34.55.36.es- i7« 

C A P. XIIIL 

t Ro rcfolu tionc totius matcrix compen» 
diofa: (ubuiiurionisvidedumcir, quo- 
modo& quandocxpiret: & licct multa 
facientiaad hocdixcrim fuprain (cpti- 
mo capitulo, tamcn luc rcfcram qux 
mihi ncccirariavirlcbuntur. 

Hxccompcndioiafublticuiio, quandoex defc&u 
conditionisnoncxpirat,dc quarcpcrtractaui lupra 
jn fcptimo capitulo , expirat vcl qiua poft mortcm tc- 
jratoris.prcmorirurfubttitutus antequam infiitutus, 
vciantcaquam lubftituuonis conditio cueniat , vcl 
quia viucntc tetratore morirur inltitutus . 

Quido | igirur moritur fubttimcus anrcquam in- 
flmitus, vclantcaqiiamfubftirutionis conditio cue- 
niat, uinc(ubftitutiocx:ioguitur: nam quandocun- 
qucdcccdatfiibftirutus, idcltantcquamaliquiscafus 
compcndiofx (ubftiturioiiis cucncrit , vidclicct antc- 
quam vcl rcpudiauerir, vcl in pupillari xtate decclic- 
rit, vcl polica qnandocunqiie, (cmpcr lubfticurio cx- 
tmguitur. quxconclulioproccdit liucfubftitutus lir 
filioaliquiscxtrancus tcftatori& filio, tiucfubfliru- 
rus fir aiiquis dc dcfccndcntibus tcftacoris. & quod 
lixcconclulioprocedatprimo, qnaliquis extrancus 
fubflirutus cft Hlio , probatur authoritatc & lcge. 

Authoritate.iutcnentDociorcs coromunitcr in 
1. hxrcdcs mci . $.cum ita . (Kad TrcbcL & in L vnicxf. 
cum igirur.C.decadiic.tollcti. 

Lcgc probutur piimo pcr icx.in I.Lucius.S.hn.fLic 
vulg.&pupil.vbicocluditurquod fpes reciprocc fub- 
ftituuonisnon tranfmittitur. <cdliccftq> exretipro- 
ca non potcft fucccdi nili cx vulgari,pupillari,&cxcm 
plari: ergovtifpes rcciprocx non ttanfmittitur, ita 
ncquc Ipes compcndiolx, cum cx ea non (uccedatur 
nifi cx vuJgari, pupillan, excmplari & fidcicommifla- 
ria. Sccundoprobarurpertcx. inl.icdtiplures, &in 
l.qui plnrcs. (f.dc vulg. Tcrtio probarur in Lqui habc- 
bat. fT.cod. qui tcxius loquitur dcpupillari in (pccic. 
Quart6&vltim6 probarur in dictof cumita, &in 
dicto $. cum igitur . qui ccxtus m fidcicommiliaria in 
fpccic loquuntur . 

Et quod hrc conclufio (imilitcr procedar, f quan- 
do aliquis dc dcfccndcntibus ictlaroris fubftitutus 



eft, renenrDocrorcstam inlegcndo, quiminconfu- 
lcndo : nam ita tcnent giodin fine . Cyn.in finc , Barr. 
num.^.Bal.num. t o. Salyc.num.S. & Aibcric.num.4. 
ini.vnica. Cdehis, qu>anrcapcr.rabuLBald.num.r. 
&Saiyc.infinc, inI.viiica.$.iinaiiremaliquid.C.dcca- 
duc.tollcn. Cvn.inl.j.h> i.oppoJit. Gcommun. dc Ic- 
gat.Bald.inl.li patcr,nUmero 1 o.C.deinuitut.&fub- 
ftirut.Cyn.per totum, Bald.num. 1. Salycct.in tine , & 
Aiber.in Lin perfonam. CdcfidocommilL Bart.nu» 
mcro S.anicfincm , Ripa, num. 6. lacxic Nigr.nu- 
mcror>2.& Cr0r.num.t7.inLj. flideleg.j. li.iid.inti- 
nc . Alexan.num.4-lmola m finc. & Arcr.colum. i.in 
Lcum cx filio . fT. dc vulg. & pupiL Bart. num.i. Angr. 
nume.i.& t. & Albcr.numcro i.& J.inl. iscui.fl.de 
acho.&obliga(io. glol.Barr.num.i.&in finc,Pau.da 
Calrro, num. t in princ. Alcx.num. 6. Soc.fcn.num.9. 
ver(ic.igitur.Ripa, niiin.6o.antcfincm,&Soc.iun.nti 
mcro 37-& 47.inLhxrcdcs mci. $.cum ua. fLadTrc- 
bcl. &confulendo hanc candcm opinioncm tcncnc 
Bald.in conf 1 1 6. num.x. & u conf 154. tnim.i. vo- 
lum.) inconf. p.num. i.volum.z.mconl.j 1 j.num 6. 
volam.4.incon(. 1 1 j.nnm.i. &incon(.x6(>.num.t. 
volum.f. Fulgof. inconf 1 5. num.i.&3. Ronun.in 
conf.iy.inprinc. inconlli 6i.num.i.& mconf.i 8 c. 
num.9. Oldrad incon(.i 3 i.vcrlic.ad primum. Arer. 
in conf 1 .num. j. Alex.in conf. j o.num.j.volum.i.irt 
conf. l^ f.num.4. volum. r. inccni. ao<>. num. i.in, 
condi j i.& in conf 1 5o.volum.<>.in con(.6 l.num. 1. 
volum.7. Corn.incon(. i^S.num. t. voltim.j. Soci.ii» 
conf 97.colum.j.volum. 1. in conf.fi.num. 1 1 .in con- 
lil. 1 o4.num.8.volum. t . in conl.94.num. 1 5. incon- 
iil.74. num. i.&inconf77. num.3.volum.4.Dec.in 
conl.c r. num.8. in conl. t ^y.num.i.&inconl.jg^. 
num.7. S0ci.1un.in conf. 1 1 7. num. 1 8. volum j. & in 
conf. 141. num. i.volum.i. Curr. mn. inconf- 16. ir» 
conf.69.num.i.&incont9i.nuincro 6.&C9. Paril.in 
conf. 1 8. volum. 1. Aymon Craucttain conf jo<J. nu- 
mcro j. Callan.inconf.<>i.coliim.i.vcrfic.ircmim6, 
& in conf.tf y.colum.i. vcr.facitquod habctur . loan. 
Anton. Alcxand. inconf. 8. 110.& 143. Curr.fcn. in 
conf 64. num. 59. &in conf 7 6. colum.i. laf in con- 
fil.!io.volum.j.Grat.inconf 1 o i.colutn.j.in princ.vo- 
lum. 1. Bcrous in conf.94. volum. 1. &Marcus Anto* 
nius Natta inconf r c 1 .num. 1 7. & fcqucn. volum.i. 
Hanceandcmopinione iudicando fequuti funcGui- 
doPapxdccitli r, i.numero t. B0criusdccif.tr4.nu- 
mero 1 j . & Marc. decif. 78. num. 8. & hxc cft com- 
munis omnium DoCtorum fcntcntia, qux proba- 
tur lcgc& ratione. 

Legeprobatur primi pcrrcx. inLhxrcdes mci .§. 
cum ira.ff.ad Trcbcl.& licct huictcxtui plurcsdcnruc 
refponfioncs, tamcn mihi vidcturquodin tcrminit 
hanccoclulioncm probct,ideo nolo hic tcmpus con- 
tererc in rclponfionibus.&rcplicarionibui . 

Scaindo&vltimO aiijs omiflis probatur perrex^ 
in Lvnica. $.liquidautcm fubconditione. Cdccad. 
rol-qui rcxrusdcclarar omniafupradi&a, cum fupra- 
dicla in altjs $$.dictx lcgis vnicx procedant in ijs,qu(> 
purc vcl in dicm ccrtum relicb fucrut,vr patct in ver- 
iic.fcd hxcomnianccifle.f.corrigicid, quodinracrii 
vellc remancrc proreflarur Iullinianus in $.in nouifli 
mo,(cd tatura dcclarat quocadifpotitioinrcilipatur. 

Ratione 
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Rationc denutm probatur. Conditionalisdifpo- 
fitio anteconditionis aducntum nihilponitindlc. 
Lccdcrcdicm. ff.dc vcrb.lignific.&hinc cft quod cte- 
ditoresconditionalcsnullam habent a&ionem antc 
aducntumconmtionis.Lcoiiditionalcscrcdiiorcs.fT 
dcvcrb.iigninc.modo iic.li iftcfubftitutus.quiaiite- 
quam inftitutus.fcu antcqium aducncrit conditio 
dcccffit , fidcicommilliim Utb condinonc rcliCtiim 
tranlmittcrct.lcqucrctur quod tranfmittcrct quod 
non habct, cum antcconditionis adttentum nihil ha 
be.it: fcd hocdiccredl inconucnicns, cum qui nihil 
aptidfchabcat, tranfmiitcrenonpolTit. Lncmoplus 
iuris.ff. dcrcg. iur. ergo inconuenicns cft cti.im di- 
ccrc , fidcicommillum condidonalc tranfmitti ad 
dcicendcntcs polle. 

EtcxprxdiCiiscgo non difccdo ab hac commu- 
ni opimonc, rciecTa opinionc glofTx m l.is cui . fT.de 
acbo.6cobligar.qua: communitcrrepiobarur.f Ncc 
oblbt tcxrus. Lvnicx . C.dc his , qui antcapcrr.tabuL 
qui dcdit occalioncm opinioni dictx giollx in 1. is 
cui.quudictustcxtusin rchctis condirionilibuslo- 
cum non habcr.ncc vosdccipiant illavcrbajiccr non 
fint inuiccm fubllituti. pcr quc vidctur probari quod 
ctiamiusreriprocxfiibftiuirionis tranfmittacur: na 
verbum, licct, implicatcafum raintis dubirabilcra, & 
explicat magis dubitabilcm . l.illud . ff. ad lcg. Aquil. 
led cx rcdproca lublluutionc no porcft ad filios ti.il- 
miftio ficri.quodagnirum non cft, nifi quod fub con 
ditioncdcberjr.&rariocft.quuconrincr vcl vulru- 
rcm velpupillaremiubftitutioncm, quxconditiona- 
lcrehctumcontinent, velfideicommilUimconditio- 
nalc. idcocxcotcxru viilcrurprobariquod rdictura 
conditionale non agnitum ad filios tranfmittatur, 
cumiusreciprocx fubftitutionis tranfmitti dicarur. 
Hxcinductto primafrontc, conlidcrandocorticcm 
vcrborum, vidctur &cft muhum apparcns: verum 
conlidcrando medullirus tcxtum nilulfacir, &idco 
rclpondcas, proutfuprain nutciia vulgarisfubftiru- 
tionisdni in quintocapitulo, nuincro7. ncc ibiar- 
gumcmuma contrario fcnfi fumi potcft, cumccr- 
tum lir quod iusrcciproczlubftitutionisnon tranf- 
mittatur.l.Lucius.$.fin.rTdcvulg.cVpupiL 

Hxccommunis conchilio dcclaratur non proce- 
dcrc, f qtiandocxconiccTuriscoiiltarcrde volunrarc 
tcftatoris, quodctiam pcndcntcconditioncvducric 
lcgarumvci aium condirionalcm dtipofuioncm ad 
hxredes rranfmicti.ua dcclarant Bald.in 1. vnica.Cde 
his.quiantcapcr.tabul. Doctorcsin l.pnma.fTdclc- 
gat.primo.de Curt.fcn. inconf 76. Iaf.inconC tfft 
volum.i.inconlil.ji.volum t &inconliL 1 C4. vo- 
lum.f Curr.iun.i11 conf. ( 6. Dccin conf ; p7.incon- 
fil. C94-&inconl. $69. Soc.lcn. in conf 6 lib.j.Soc 
iim.incoiilii.i^t.volum.i.Grar. inconliL tOf. vo- 
lum.i.Parif inconf. yo. rt.&6cT. voluin.j.Ruin.in 
conf iS.pt. 14^. 1 ffj. i7 9.&ioi.volum.i. Aymon 
CraiLinconl.t>^.& Burfat.in conL7 i.num.^.vol.j. 

Hxc dcclaratiof proccdit in tranfmiflionc, qux 
fit libcristantum, non autcm in tranfmiffjone qux 
fit cxtrancis & tranlucrlahbus , prout rcnent Corn. in 
conf 1 8o.volum.4. Dcc.inconf.41 9. &Ccph.incon- 
fil. 1 ; 1. numcro 6. lib. j. vcrum qudd etiam 111 tran l- 
ucrlahbus txanfmifiao locum habcat , ftantc conic- 
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cturatatcftarorisvolunratc, tcncntin indiuiduoPa-, 
rifin conf i t.volum.i.&inconf fJfT.volum. j. Grat. 
in conf i o i . volum. 1. Curt.iun. in conf 1 6. Sociun.- 
in conf. 1 4 1 .volum.i. CafTan.in conL 6 1. Riminal.in 
conf 1 8. numcro 6. volum.j.&Bcrous inconf .. .& 
ita cft concludcndiim: quia ii ahrcr dicercmus.arctaT 
rctur mcns tcftatoris , qui qucmadmodum cxprefsc, 
itaetiam tacitcncnpouctcui vcllcticlinqucrc , con- 
t ra f di fponat , Auth.dcnup. & Lprimam.Cdc facro- 
fanc.ccclef.&Ccphalus, quidixic quod nugiscom- 
munisopiniocft, quod ctum ftantibus conicduris 
non fiat tranfmiflio nili ad dclccndenrcs : mdicio 
mco non bcnc dixit , quia rarionc, nunicro& au- 
thoritate Dottorura conftat cius dictum a vcrita- 
tccllcalicnum. 

6 Notaf quod qtundocx conicCTuris fit tranfmif- 
fio, nccefTccft vt talcs coniccTurx capiantur cx difpo- 
firioncfadtapcrtcftarorcm: nam quando fumcrcn- 
tur cxtra tcftatoris difpoiirioncm , tunc non ficrct 
tranlimflio.it.i fcntit Bald. in dictal.vnica, circa fi- 
ncm , vcrlic.nilialiqiiibusinditij5.C.dccaduc.tollcn. 
&inl.vnica, numcro i o. Cdchis, quiantcapcrr.ra- 
buI.Soci.in l.lixrcdcsmci.fcum ita.colum. f. vcrlic 
cx diiftis tamcn Bal. fl. ad Trcbcl.& in conlil.cJ.vo- 
him. ; . Gozadin.in con lil. i 9. Dcc.in conli 1. 4 1 7. & in 
conf 574. PariCinconf. i4-&inconf cJj.volum. 3. 
Iafinconf 1 j^.volum.a. Rutn.inconf 178 &incon 
fil. loi.volum. 1. &Curt.iun.inconf 1 6. & iutc cfi 
communisopinio. 

Qtixnam fintconiecTurx, cx quibuj cliciturmrns 
tcrtatoris, quod voiucritvtindclccndcntcs tranfmil- 
fio ficrer.plurcs a Doctoribuscnumcrantur. cgo vcr6 
hic rcfcram, qux milu vriliorcs vidcnrur. 

7 Pri ma cft, f q uando fi dcicom mi lUi m , li non tran £■ 
m ittcrct ur, cftct occalio, vt cxtrancus prxfcrrctur dc- 
fccndcntibustcftatoris, vcl iplius coniuncris proxi- 
mioribus. iratcnentSoci.in dicTo$.cum fta, &indn 
cTo conf 6. Curr.iun.in diclo conf 1 6. Parifiin 77.V0- 
lum.i.&inconf j.volum. t.Ruin.inconf 17S.V0- 
Iura.i. Iaf.inconf. 1 r^.&Soc.iun.indictoconC 141. 
&moucntur, ncfequaturabfurdum, quotl cxtranci 
prxfcrantur ncpotibus tcftatoris, quod dlcr abfur* 
dum.cum prcfumatur tcftatorcm magis dilcxiflenc* 
potcs fuosquAmextrancum.l.cum auus. fTdccondit. 
&dcmonft,Af Lcum acutiflimuCdc fidcicommilT . 

Hxc cODclufio ampliatttr proccdcrcctum, quan- 
do minusdlJectus magis dilccto prxfcrrctur. Sod.in 
dictoconii.tf. Cailan. in conll.rJi. lafin confi.f 1. vo» 
lum. 5. Curt.fcn. in conli.^fJ. & Ruin. in conC^p. vo- 
Ium. j. &itacft tcncndum , non obilantc qnodcorH 
trarium tcncat Gozadin.in conf 19. colum. 1. vcrlic 
quod lfti ncpotcs . 
S Sccunda conicclura cfl, f quando fubliitutio vni- 
tadlcrcum inrc.accrcfccndi: nam tunc traufmiitf- 
tur ad hxrcdcs, non obflantc qtiod lubftitutus fidci* 
CommtilariusprxdccclIcrit.Barr. in Lvnica. $.;inau- 
tcm fubconditionc. C.dccadiic.tollcn. Socun l.lix- 
rcdcsmci-f cum ira, coltim. 5. veffie.cogiractum.rT 
ad Tribtl. Angc.Arcr. in fcxcondinoiuli, Inllir.dc 
vcrb.obligai. Gnilicl BcncdiCt.inc.Rainuriu>, in ma- 
tcria pupillaris fiiblrntirionis, numcro 1 15». cxtradc 
tcftamcn. Bald. inconid.p.numcio 1. vohim.i. &in 

conf. 
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conf.i r.nnmero i.vo!um.4.Bartholom.Soci.in con- 
fil.iS.numcro i 4. volum. j. Alexan.inconfiio.nume- 
ro7.volum.j.Parillin conf.ro. numcro javolum.t. 
&inconf76.colum. fin.volum.i. Curt.iun.in con- 
fil. 1 6. numcro 6. Ruin.in conl.8 t . colum.fin. in con- 
fil.i {«S.culvm. j.inconli. i^S.colum.j. inconfi. 1 8 1. 
volum.i. CalTan.in conl 6 1. colum.4. &Ioannes Cc- 
phalusin ronfi.nS. 

Ratioclt, quia fubflirutio vnita cum iure accre- 
fcendi,allumit lllius natu 1 .1111, & ad inltar iuris accrc. 
fccmli rranlmittitur.l.quicxduobus,&l.qui patri. 
fTclcacquircn.hfrcilit. vndc vtiiusaccrcfccndt tranf- 
mittiturad hcrcdcsctiam li pcndcntc conditionehx 
rcs morruus fucrir, vt probatur in l.li ex pluribus . rl. 
dc fuis & lcgir. ita ctiam ad hxrcdcs fidcicommifi. 
fum rranfmittitur, licet pendcntc conditionc fidci- 
commillarius dcccircrir. 

Hxc concluliotvti proccditinfideicommilTaria 
fubfthutionc,itactiam proccditin pupillari fubfti- 
tutionc, vt probarur per tcxrum fingularcm ind.L 
qui patri.ff dcacqiiircn.hxredit. & ibi Bart.cV Dodto- 
rcscommuniteritatcnent. & vti procrditin pupil- 
lari, ita ctiam locum habct in cxcmplari, quando lci- 
Lcet ius accrcfccndi vnitum cflct curo excmplari, 
Anr;c.&lmola in d-l.qui patri . & quia in matcria pu- 
pillaris, quandocumcavnitum cll ius accrcfccndi, 
plurapcrDoctores dicuntur, idco hic nonnullo rc- 
rcram , qu.r mihi in hac matcria ncccilaria vidcbun. 
tur : & proptcrca 

o Primoquxro, f anhxredes fubftitutiin cafud.l. 
quiparri.lucccdanr bcncficio iuris accrclccndi, ar» 
virtutc pupiliaris lublhturionis ? Et in hoc quxlito 
licct glof Bart. & Angcin d.l.qui pitri , tcncant hxrc- 
desbcncficioiunsaccrcfccndi admitti , tamcn omif- 
fadifputatione concludasadmitti virtute pnpillaris 
fubftitutionis.&itatenent Iaco.de Arena, Bald.Imo- 
la,Raph.&Pau.dcCaftro, Alcxan. & Arct.in d.l.qui 
patri.&hxccft communis opinio,prout attcftatur 
&cara fequiturCrorusinLrcconiuncri,colum. $9. 
ffdc lcgat. } .& raoucntur. Nara li cx iurc accrcfccndi 
admittcrcntur, multa fpccialia circa idcm concur- 
rerent : fcdli virtutepuptllaris vnumrantum Ipccia- 
leinfurgerct.vt probabitun fed hocdicerccftincon- 
ucnicns, tum quia piuraipccialiacircaidcm non pof 
funt concurrcre.l.prima. Cde dotis promilT. tum 
etiam quia ca intcrpretatio cft racienda^pcr quam 
mmusLrdituriuscommutiequam lit pouibilc. cap. 
aim dilcc tus, dcconfuct. & notatur in Lfin.$.in com- 

fiurationc. C.dc inrc dclibcran. crgo nc plura fpccia- 
iacirca idcm concurrant,& ius communcminus 
lxdatur, concludcndumcft hxrcdcs virtutcpupilla- 
ris fubftitutionis admittcndos cllc. Minor proba- 
tur. fi admittcrcntur cx iurc accrcfccndi, primum 
fpeciale cllcr,quia alrcri quam dcfundo mediante 
iureaccrcfccndi fucccdcrctur, contral.fi Titio&M$ 
uio.fIulianus.rT.de lcgar.i. Sccundumellcr, quiaius 
accrcfcendi poft aditam hxrcditarem pcr pupillum 
locum habcrcr,& ficpolt ius quxfitum , contraLpri- 
ma.$. pcnul.rf.de vfufru&u accrcfcendo Tcrtiura fpe 
cialecllct, quiaius accrclccndi cxtcndcrctur ad bo- 
na pupilli, & fic ad hxrcditatcm diucrfam ab hxrcdi- 
utc teftatoris , contra Lfub conditionc ff.quib.raod. 
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vfusfru&.amir. vbi probatur ius accrcfccndi in ditief 
fishxrcditatibuslocum non habcrc. Sivcro admit- 
tanturvirtutcpupillaris, vnum tantumcfi fpccialc, 
vidclicct quod tranfmittatur fubftirutio ad hcrcdt m 
fubftitutum, quod rcgularirer non proccdit. Vnli- 
tashuius quxliti cft.quia fi cx iurc accrcfcendi ad* 
mittuntur, tunc fi portio grauataaccrefcat altci i por- 
tioni non grauatx, non cft locus conmbutium in 
dcducenda falcidia . Lquod (i alterutro . ff. ad lcg.Fal- 
cid.fi vcro admittuntur vigorc pupillaris lubllitu- 
tionis, runcportiominusgrauata quando accrclcu 
portioni magisgrauatx facit Incum contributioni. 
l.qui fundura.ffin. & ibi Bart.fl.ad lcg.Ialcid. 
II Sccundo quxro, fan dicia conclufio fbrmara 
fupra in ptipillari f ubflitutionc, locum habcar quan- 
do puptllus abflinuit lc ab hxrcditatc parcrna ? In 
hocquxfito dux funt Doctorum rpimones: Qua- 
rum prima clt , quod locum non habcat , & lic qucd 
fubfiitutio vnitacum iurcaccrcfcetuli ad hxrtdc-s nd 
tranftnitrarur . quam opinionem rcncnt gltvf. m l.Ti- 
tius. fl. dcacquircnda hxrcdit. & in l.vmca. $ Imau- 
tcm fub conditionc.C.dc caduc.tolL-n. Bar:.& Ang. 
in dic~ta l.qui patri . Bart.& IcanCrot. in l.i r c< nmn- 
cti. tf. dclcgat. rcrtio. & liii moucntur, cmilTis lcui- 
bus, cxduobus. 

Primo, li difpofirio dictx l.qui parri, locum habe» 
ret quando pupillus hxreditatcm parernam repn- 
diar, (cqucrcturquod ius accrcfcendi in hxrcduate 
diucrforum locura haberet: quia cum pupillus pa- 
tris hxrcdiratcm non adiuerir, eius hxrediras non 
fuitcommixtacum hxrcditatc putris, &lic diucrls 
lunt hxrcditatcs. fcd hoc diccrc ui inconucnicns» 
cum ius accrclccndi in diucrlis h.rrcditaribus locmn 
nonhabcat. Lfifubconditionc. ff. quibtis mod.vful- 
jhict.amn. ergoinconucnicnsetiamcltdiccrc,cii i 
in hoccafu fubfiitutio vnitacum iurc accrefcendi ad 
lia-rcdcs tranfmittatur. 

Huicrationi rclpondetur, quod in pupillari fub- 
ftitutionc vnita cum iure accrelcendi Ipecialt- clt, 
ijuodiusaccrcfccndi in hxreditatc patris &6lijpu- 
pilli locum habcat.vt probatur in d.Lqui pairi. & hx- 
rcdi tas patris diucrfa dt ab hxrcdirate pupilli.vt pro- 
batur inj.igitur, lnftitut.de pupil.fubltit. &in l li ii- 
Ims , qui patri . ff.de vtilg.& pupiL fubftitur. & tamen 
ius accrclcendi locum habct . & (i vis quod locttm ha- 
beat, quandn pupillus hxrcditatcm patcrnam adi- 
uit, muhomagislocumhabebir, ficam rcpudi.unr, 
cum rcgularitcr ius accrefcendi locura habeat in por 
tionc nondum acquifita. Lprima. $. interdum . fl. do 
vlufrudtu accrclccn. 

Sccundo & vlrimo mouentur: quiafiin cafud.l. 
qui patri , pupillus non adiuillct hxrctliutcm pa- 
tcrnam , ilia hxrcditas cllct diucrfa, lcilicct pais hx- 
rcditatis, in qua pupillus fuit hxrcs inftitutus , & bo- 
na iplius pupilli : idco itis accrefccndi conccrncrct 
partcm , in qua pupillus fuit hxrcs inlhturus , & ius 
fubftitutionis alia bona pupilli concerncrcr , non au- 
tcmiilampartcminquafuithxrcs inltitutus, quod 
cft contrad.tcxtum, quipatri, dum dicit cara con- 
iungi patcrnx hxrcditati. 

Huic rationi ego rclpondco dcclarando trxtum 
1 1 in cLLqui patri . | filius inltitu tus pro partc in hr rc- 

ditaca 
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ditatepatris,&pro ulia partcinflirutusaltcrfiliusim 
pubcs, &ci dcmum fratcrpupillariterfubftitutus, li 
pupillus moriarurpoftquamcmsfiaterpartcm li.i rc 
diucis patcrn^ aduiir , dictus fratcrcogitur.vclit no- 
lir, cx vi pupillaris fubftuutionispupilh hxrcdiutcm 
capcrc&rario cft, quiaadcundo hxrcdiutcmpatns 
fc obligauit ad rccipicndam hxrcditatcm pupiili , cu 
cohxrcsadcundopartcm fuam iurcquali contractus 
fcohligctadomncm defuncti voluncatcm.$.hxrcs, 
Inflir.dcobh^ar.quxcxquali contracm. vndc cum 
dcfundi vohinus ruerit, vthrrcs fuuslir ctiam ha> 
rcs pupillu: ideo fratcr cum adiucrit partcm fuam 
hxrcdttatis , obligatus cft ctiam pupilli hxrediutem 
capctc . & hoc cft quod voluit diccre textus in d.l.qui 
patri. inillis vcrbis, nam qui hxres cxtitir, pupillo 
quoqiichxresncccflariocrit.ncccrtius cnim iftacft 
propterpixambtiUmadirioncm, cumdicu ncccfli- 
tas non lit.prout conliderarur in Ued li plures.$.quos 
pofliim. fl dcvulg.&pjpil. Hxcconclulioproccdir, 
ccfi lubftituius anrcquam pupillus motiatur , cuin 
tunc li^redes fubfticuri ad adeundam dich ptipilli hc- 
rcditatcm cogantur. & racio cft , qnia vti lixrcs fub- 
ftitutusli viucrct inuitus cxvipupiliaris fubftitutio- 
nis cam pupilli hxrcditatcm caperct: fic & cius hxrc- 
dcs, cum obligatio hxrcdis (ubftiruti ad fuos hxrc- 
dcs tranfcat. $.penuL Inftir. dcinuril ftipulat. & hoc 
jignificanr vcrba tcxcus in d.l.qui patri,in illis vcrbis : 
IMam (i ipfiminuicuraobligat, &c. &quandoadeut 
campupilli hxrediutcm, tunceamcum hxreditate 
paterna coniuigunt. ratio cft, quia cum hxrcditas 
parris litpcncs hxrcdes fubftituti , capicndo hxrcdi- 
tatcmpupillifaciunt vnum patrimonium, cum vna 
hxrcditas cum altcra pcrdictos hxrcilcs vniatur. ifta 
traiifmi(fioir) hcrcdesfubicicuti, cftcontrarc»ulain 
pupillaris lubftirutionis, quia Ipcs pupiliaris lubftitu- 
tionisnon tranfmittiturad rurcdcs.Lqui habebat. 
rf.de vulg.&pupil.& ius accrefccndi, quod locum ha- 
hct incei tploscolixrcdcs, quod in cafu iilo miliccr, 
eftconrra rcgulas iurisaccrcfccndi, cum in diucrlis 
hxrcditatibus , &poft ittl acquifitum non habcat lo- 
cum iusaccrefccndi.&altcri quamdcfuncto mcdiaa 
tciureaccrclccndi non fucccdatur. tamcncum fub- 
ilitutio vnira fit a prtncipio cum iutc accrclccndi, 
nam indubiuti iuriscft quodinrcrcohxredcs cft lo- 
cu < iari accrcfcc.;di, tdeo diua fubiiitutio alliunic na 
turamiurisaccrcLvndi.&rionius accrcfccndi allu- 
mtc natuiam (ubiUtationis. & ratio cft.quia puptlla- 
ris fubftitutto proptcr mortcm fubftituti cxtingui- 
tur & remanct caduca,& ideo non potcft in ius accrc- 
£:cndiinfl(icre&ip.'i iuriaccrcfccndi virtutem fuam 
commiinicarc: nam vti pactum nudum appolitum 
incontinciiti itixiacontradumconditionalenon vc- 
ftirtir cohxrcntia iplius contra&us, quia antc adticn» 
tum conditionis non dicitur in cflcproducftum, idco 
non poteftprxftjrcalrcrifomcntum, quodipfcnon 
habct.argum.Lncmo. ff.dc rcr^. iur. ita fubftitutiopu- 
pillatis, qux ob tnorrcm fubftituti cxtincta fuit, & 
cffecbacaduca, ctimamplius non lic, non poccft in iu- 
rc accrcfccndi influcre , & virtutem quam non habcc 
communicarc iurc acctcfcendi . Scd ius accrcfccndi , 
quod a principio cft inclic dcduclum, bcnc porcft 
juflucrc in fubftitutioacm & cius oaturam cum ca 
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communicarc,& ci prxftarc fomentum, vt dicta fub- 
ftiturio lit ad hxredcs tranfiniflibilis , iicur ipfum ttis 
accrcfccndt , quod cx fc hanc virtutem habct.l.iicx 
phiribus.rf.dcfuis&lcgit. hxred. &hoc dilponitur 
vcl fauorcpupillaris fubltitutioriis, ncpupiilans fub- 
ftitutiocuancfcac, vclquiavniaimcftteitimcntum , 
licctiplum& tcftatoris & pupilli hxrcdiratcm con- 
tincar,vr probatur in §.igirur , Inftit.dc pupiLfubllir. 
idconcdcccdacpropartc tcftatus& pro partc intc- 
iratus,itatranlmtttittir fpcs fubftitutionis , licut ius 
accrcfccndi, cum cadcm ratio licin tranfmiirtonc. 
vcl quia defunchis adcundo hxrcdttateni patris fe 
obhgatiit ad recipicndam hxrcdiratcm pupilli, fcd 
obhgatiottanfmiuiuirad hxrcdcm obhgati: igitur 
lixrcsobligatidiclam pupilh hxrcditatcm capcrcco 
gitur: & projncr lianc obhparioncm hxrcditas pu- 
ptlliconiungiturcum hxrcditatc patcrna, licutpor- 
tioaccrcfccns altcn portioniconiungitur . & hoc vo- 
luitin finalibus vcrbis diccrc tcxtus ind-Lquipatri. 
kd iftf omncs rariones locuin habcnc , liue h.rrcditas 
pcr pupillum adita fucrit, (iuc rcpudiata: nam ira 
vtroque cafu a principio cum intcr cos cohrredcs 
cllct locus iuti accrcfccndi, ipfum iuscommunica- 
uitnaturam &virtutcm trafmiflionis pupillari fub- 
ftitutioni , & ui vtroquccafu pupillaris liibltitutionis 
fauormilitat, & vnitas tcftamcnti, & virtus obliga- 
tionis, adquamcohxrcsadcundopartem luatuhx- 
rcdiratisfc adfthnxit, & in vtroquc cafu hxredita? 
pupilli cum hxreditatc paterna coniungirur , cum 
vnicum patrimonium efliciatur , & vna hxrcditas 
cumaitcra vniatur. ergoin vtroquc cafu difpolitio 
dicrx legis locum habet . & hinc eft qu6d dicta lcx li- 
ncdirtindionegcncralitcrloquitur, &idco gcncra- 
litcr cft intclligcnda . Ldc prctio . fl. dc public. m rem 
achonc. &hinccftquod vtiin principio lcgislurif- 
conlulrusgcncralitcr loquitur , ita ctiam gcncralircr 
loquitur in cxtcnlionc: &idco vtiprincipiumdiche 
lcgisin pcrfonam fubftituti locum habct & intclli- 
gitur ctiam li patris hxreditas iit repudiara , quia pu- 
pillomoricntcinpupillari xtatc, poterit fubfticutus 
lucccdcrc vc tbi Bart.dicit, &omncsScnbcntes faten 
tur: itactiam diccnduincftinvcrlic.qiiod ctiamlic 
rccipicndum cft , & lic in cxtcniioncm ad principium 
lcgis , tum proptcr rclatiuum quod , cuius natura cft 
referrcanreccdcns cum omnibus qualicatibus fuis. 
l.a fiho. $.tcfta tor . tf dc alimcn.& cibar. lcg. & Barcia 
LprimxrTfifamiliafurnim fcciiledica. tumquiaorn 
nisqualuas, quxfuitpolua inprimocafu, cenfcmr 
rcpctita in lcqucnti , argum. Lintcr focerum. $.cuni 
intcr.rf.dcpact.dotal.Exhacigiturdcdarationepatet 
noncflc vcruni hancopinioncm Cotraham cflchuic 
tcxtui , & (ic fundainentum non cft vcrum . & cx hoc 
difcurfu cgoconcurro cumcontrahaopinione, quat 
cftqnoddicta Icx locum habeat etiam (i pcrpupil- 
lum hxrcditas repudiarafucrit.quamopinionem te- 
ncnclmola, l ) au.dcCaftro,Rom.in.&Alcx.ind.l.qiii 
pacri, Pau. dc Caftro inl.quidam clogio. C dciurc 
dcltbcran.&cftcommunis opinio, prouc acteftatur 
CrotusincLl.rcconiuncti, incoL^o. 
i j Tcrtioqu.Tro,tanhabcatlocumd.l.quipatri, ia 
taciu pfpillaii.quxcontincturfubcxprcfla vulgari ? 
lnhocquxlito dux iuntprincipalcs Doctorumopi- 
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niones: &primaeft qn6d non habeat locum , &lic 
quod ius tacitxpupiilarisadh.tredes non tranlmit- 
tatur.qttam opinioncm tcnct Arct. ind.l.quipatri, 
<jui moucturpcr nnrara pcr Bartolum in Litcm quod 
Sabiniis.rf.ilc hxrcdjfiftitucn. vbi vulr.quod tacna vo 
Juntas tcftatoris non opcraturidcmad induccndum 
iusaccrcfccndi.quod opcrarur cq>rclla cius volun- 
las. Hmcconlidcrationt refpondcrur, quodcumin 
iftafubftiturionepupillari tacira adlir ius ctiam ac- 
creiccndi, ira trjnfmittituriiiscxracitaicftatoris vo- 
lunrate,vti cx cxprclla, vt probaiur pcrglollam com- 
mui.iter approbataminl.j.Cdchis, quiantcapcrt. 
tabuLvbi lubctur, quodhcncficiumtranliniflionis, 
dc quo ibi, quod haredi infl ituro ab afcendcn te com 
petit,habct locum in illo, qui ab i ntcftato afccndcnti 
iucccdit,qui nocxcxprclu, fcdextacita rcltatoris vo- 
luntate fucccdcrc dicitur. l.conficiuntur , in princ. & 
l.fi quis cum nullum.rT.de iurc codicil. 

Secund6& vltimo mouetur argumentol.fcruum 
filij.$.fin. ff.de lcgat.j.cum ficinducendo.Ex lcgatoin 
fpccicpurc & iimplicitcr fjcTo regulantcr tranlit fta- 
timdominiumipioiurc, &compctit rci vcndicario. 
l.aTitio. ff.de furt.l.fi tibi homo. f.c.im fcruus. if.de 
lcgat.j. & Lj.Ccommun.de legat. mod6fic,ind.$.fin. 
probatur , quod h,rc conclulio non procedit in lega- 
totacito, cuminlegato tacito dominium ipfo lurc 
ron iranfcar.vr ibi probarur. cx q;u rcapparct quod 
dilpoiitumincxprcllavoluntatc quoad tranfmilfio- 
Dcm non habctlocum in tacita:i»itiirargumcntohil 
iuskgis diccndtim cft quod difpofitum itt cxprcila 
pupillari | quo ad tranimilfionem locum non habct 
in tacita pupillari. Huic ratioiu feu inducrioni rcfpo- 
dctur, quod aflTumptum clt falfum , vr patcr pcrgfof- 
iam in l.j. C.dchis, qui antcapcrt.tabul. proui lupra 
dixi . Ncc obllat inducTio facta pcr d.f. fin.quia vri ip- 
foiurcdominium tranfit in Icgatariumcxprcfsevo- 
catum,itac(iamin legatoracitc facTo, prout ind.$. 
fin.Atct.tcnet, quem fcquitur Ruin.ift l.j.ff. delegat.j. 

Scr rcx. iol.fi fundum fub couditionc. $ qm fundum. 
.dclcg.j.& tcx. ind.$. fin. loquiturin fidcicommillb 
&non iii lcgaro. cVr.uio cft, quia difpofitioquxfo- 
lum pioucnitcx tacita vohtnratc prxtcr & vltrafigni 
ficarioncm vcrborum, nuquam dicitur cilclcgarum , 
fcd fidcicommillum, vt probatur in Lmilcs , in princ. 
fl.de ke.i. in l.Caius.ff. dclcci.in l.vxorcm. 
fimo. rt.de lcg.}.& inl.Paulo Cahmacho. ff.de lcg.t. 
& idco lbi cum fcruirus vix non lit exprefsc conftitu- 
ta.lcd vcniat cx tacita tcftatoris volunrarc, prxrer 
&vltra lignificationcm %'crborum , dcbctur cx vifi- 
dcicommiifi,& non cx lcgato.& idco non cft mi- 
rum.liin dida tacita diipolitionc dominium ipfo 
iurcnon rraniit. 

Cnm fupradicTa opinio nulla nitatur ratione, cui 
com modc rcfjKindcri non poirit : idco altcra eft opi- 
niofttperioricontraria, fcilicct quod dicTalcx , qui 
parri, locum habcat etiam in racira piipillari, quam 
opimoDcm rcnenr ibi Iinola , Rom.& Akx.cV Croius 
in I.rcconnincTi . ff. dclcg $. colum.40. qui DocTores 
moucnttii Imc ratione. 

Tcxtus ind.l.qui parri, indiftincTc & gcncraliter 
loqiiiiurdcfiibfiirutotmpiibcridaro, ergo indiftin- 
cTe & gcneralitcr dicius tcxtus imclligaidui cft dc 



quocunquc fubiTiruro, fiaeexprcfsc, fcti racite, arg.L 
dc prcrio. fTdcpubliciana in rem acTionc. & I j.$.gena 
ralitcr.rT.de lcg.pr.rltan. Confirmatur hrcinducrio, 

3uia taciti &cxprc(Ti cadetn cft j>otcnria. l.cumquid. 
.dc rcb. crcd. Ii ccrr. pciar. & Lffiucaffl . ff dc vfcrb» 
obligar. crgoquotl ftarutum cftin cxprclla vulgari, 
habcbitetum locum in tacita. quod (5lo uiagispro- 
ccdit.ctim ratio dicTx lcgis vti locum lubct in cxprcl 
fa pupillari, ita ctiam locum libi vendicar :n racita j>u 
pillan, vt j>atctcxconl1dcrarionc pcr mcfacTjinrc- 
fponfionciccundi fundamcn fuj>crions fccundi quc- 
iiti:idcocadcmdifpofitioinvtroq'ic locum habere 
dcbct, argum.LaTitio. ff.de vcrb.obligar. & I.illnd. 
ff.adlcg.Aquil. &perprxdicTacgocumhac fccunda 
opinioncconcurro, qu.r fccunduni Romantimdccla 
raturnon habcre loctim , quando marer eft in me- 
dio, quia tunctacitapupillariscontcntalubcxprcila 
rulgari, contracam non habcr cffcctum .l.prccibus. 
Cdc impubcr. & alijs fubftitur.& I. fin. lecundum, 
Communcm intcllccUum . C. dc inftittu. & iubftitut. 
fubcondit.facT. 
14 QMarto qtirro.tan d.l.qui jurri, locum habeat 
etiani li puptllus , ctn hicr.u racTapupillaris fubftitu- 
tio, fucritcxhxrcdatus. In hocqua-fuo Pau.dc Ca- 
ftro in 1 quidam clogio, in colum.j. in vcrlic.led li di- 
carur . C. dc iurc dclibcran. & in d. Lqoi patri , Sc ibi 
lmola,& Roman.tcuent qtiod fic vcrum Alex. in d.L 
qui patri , & ibi antc cum Angc.& Crotus in l.rc con- 
iuncTi.fTdcIcgar.5.colum.4i. &GorTrcdus in dXqul 

f>atri,numero 1 1 1. (enent dicTam lcgem non ruhtra 
oaun , quando pupillaris fubftitutio facTa cft oK.r- 
rcdato. & moucntur primA, quia quando pupilltis cft 
exhrrcdatus ,nullo modopoteft rracTaridc mre ac- 
crcfccndi.cum j>up:llus ncchabitu.nccacTualiquam 
parrcm habcar.& cum in hoccafii fubftiturio non 
litcutn iurcaccrclccndi vnita, idco ad lurrcdesnon 
tranfmittitur.quiaiusfubftimtionis, quod non cft 
cum itire accrcfccndi vnitum, non tranlmitrirur ad 
harredcs fubftituri.Lcx j>luribus . fTdc fuis & legit. h.r- 
red. Sccund6moucntur,ind.l.qui patri.impubcs in- 
ftitutus feimmifcuitpatern.r hercditati, quaproptcr 
non porcft fieri fcparatio pcr fubftitutum, imo opor- 
rct qtiod cx quoadiuit fubftitutus portioncm, in qua 
inftitutus cft.quod etijmabfquc noua aditione fit 
harcs pupilli cxpupillari lubftirutionc: &idco fi lub- 
ftirutus viuoinitituto moriatur, tranfmittit iusfub- 
ftitutionis ad h.rrcdcs,& inuiti coguntur vnirc hrre- 
ditarem puj>illicum patcrna hrrcditatctcxquotcxru 
apparctquod inftitutus & pupillo fubftitutus , noa 
poteft ptipilli ha rcdiratcmpr.rrermirterc: crgoacon. 
trario lcnlu, quando inftirutus &pupilio (ubftimrut 
hrrcdiratcmj>upillipr.rtcrmitrcrcporeft,tnncfccus 
eft , & fic itis fubftimtionis ad lurredcs fnbftiniti non 
tranfmittirur, qniaccllatrarioquxcft, quodvti lub- 
ftitutus non potcftprxictmiiterc pupilli hxrcdita- 
tcm, i ra ncque eriam cius hxrcs: ergo ccllanrc hac ra- 
tionc,cclIardi(Tx lcgis dilpolirio. Scdlic cft qu6d 

Juando filioexhrrer!a'o cllct djuis pupilljris fub- 
ituius,Titiusinftimtns,turicTitiiis adita patris hc^ 
rcditatc pollct impiiheris cxhxrcdati hxrcditaiem 
prxretmittcrc, vr probabitur: ergo cum in hoc ca^ 
lu ccllct (atio didx lcgis , qui pairi , mirum non eft fl 
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rinsdifpofitiocr ccflar: probatur minor hacrationc. 

Teftatorporcftfibi faccrcrcflamcntum.cftoquod 
ptipillonon faciat, licct ccontra non poflit filiofa- 
ccre , fi fibi rcftamcntum non faciat.L (ccunda.$. 
prius. ff.devulg.& pupill. lubftituc. crgo rcpudiara 
pupillari hxrcdirarevalcr nihilominus pagant ulla- 
mencum. igiturcx pagani tcftamento valcntc, cfto 
quod pupillarcnon valcat, poicritadirihxrcditas, 
licct nupiliaris rrpudicrur. ficuc ccontra, fi ccftator 
iic milcspotcft adiri hxrcdiras cx pupillari.cfto quod 
rcpudietur h.rreditas patcrna, quiarcpudiaca patcr. 
na, nihilominus valct pupillare teftaracntumamili- 
tefactum, quia milcs potcft filio facerc tcftamen- 
rum, cltoquodlibi non fcccrir, vdfeccritfibi, fcd 
fua fucrit hxrcdiras rcpudiata. I. fecunda. f. quil- 
quis autem.ft.devuiga.&Lmilesita.f. finali. fT.de 
militari telramcnro. 

In hac fccunda rarionc cgo non facio vim , cum 
teneam non pollc inftitutum & pupillo exhxrcda- 
to fubliitutum adirc patcrnam harcdiratcm, &pu- 
pilli h.Trcduatcm prxtcrniitrcre. qux conclulio pro- 
oatur cxrcfponfionc, quam fupra fcci in lccundo fun 
damcnto fccundi qualiri, vbi vidcrcpotcris . 
i j Quinto quxro, f An dicia lcx, qui patri, loctim 
habcat quando fubftitutus pupillaritcr fucrit in rc 
ccrrainftitutus? Etpro refblutionchuiusquxfitiduo 
iunrcxmente DocTorumconfiderandicatus. 
- Primusquorum eft, quandofubftiruruspupillari- 
ter fucrir in rcccrta inftirutus , & pupillus in vniucr- 
fopatrimonioinftirutus. 

Secundus cft, quando pupillus , cui pupillaris fub- 
ftitutio facta fuir, fuir in reccrtainftitutus , & in re- 
liquo raftitutus fuic ilie, qui fuit pupillarirer pu. 
pillofubftitucus. 

Inprimocafu omifla difputacione, condudasius 
fubftitucionisad hxrcdcs non tranlmttti . quam con- 
clufioncm ccnent AngC.Imola,& Alcxand. in dtcra 
].qui patri , & ibi Paulus dc Caftro . & mouencur pri- 
m6,quiafiilleinfticucusin rc ccrra & pupillo fub» 
fticucus viuercr, non cogcrctur pupilli hxrcdirateru 
aduc , fedagnofccrc.l.quidam clogio . Cdc iure dcli- 
bcran. crgo li inftirurus in rccerra inuitus non cogi- 
curpapilhhxreduatcm idirc,lequtrurqu6d iusfiib- 
lci cutionis ad hxrcdcs non tranliui ttit, cum cclTct hu 
tuslcgisratio. 

Sccundo moucntur. Aditio hxrcditatis cft illa, 
quxfubftiturumobligarad accipiendam puptlli hx- 
rediratem, vrindicral.qui pacri, probatur: lcdinfti- 
tucusinrcccrca non dicituradire, quia non cft hx- 
res, fcdloco lcgacarij habctur.l.quoricns.C.dchx- 
red.inftituen. crgo cum ipfum iniiitutum in reccrra 
nnn obliget acccprio fux partis, fcquitur quod ius 
fubftirurionisad hxrcdcs non tranfmittac. 

Hcc condulio proccdic, quando inftitutus in re 
cerra habcr cohxrcdcm, qui adiuic i nam tunc cum 
non dicatur proprie lurres, &in eo locum nonha- 
bcat ratiodi&xlegis, quipatri, miruranoncftfiiut 
fubftirutionis non trafinittitur : fecus vcr6, quan- 
do inlbtutus nullum habet cohxredcm : vd li ha- 
bcr, hxrcditatcm rcpudiauit : nam tunccumpcrin- 
defitaciiui vniucrlumclfcc inftuutus.l.prima.J. fi 
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cx fundo. ff. dc hxrcd.inftirucn. ius fubftitutionis 
(ranfmiirit,cumrariodicTxlegis in hoccafii locum 
habi-at , prout tcnct Alexandun didaLqui patri , nu- 
mcro 10. infine. 

In fecundo cafu fimiliter oraifla difputatione , 
concludasin hoccaiudiccam lcgcm locum habcre, 
irain ca lcgc tc.icnr Imola, Rapiucl.Paulusdc Ca» 
ftro , & Alcxand. qui moucniur hac confidcratio- 
nc. In hac lcge, qui patri ,ius fubfticutionis adhx- 
rcdcs tranfmiriuur ca rationc» quia lurrcs adcun- 
do fc obligauit ad dcrunctt volunratcm , & idco 
pupilli hxrctlitatcm cogicur coniungere cum hx- 
rcdirate paterna , qux obiigatio ad hxrcdcs tran- 
fic, vcpacec in illisvcrbis, Nam & ipfum , &c. qux. 
rattolocum habct ctiamin cafu noirro.quia hxres 
inftitutus & fubftitutus adiuit hxredicatcm : ergo 
cx ifta aditionc lc obligauit ad dcfuncti volunca- 
tem , & propccrca pupilii hxrcditatem prxccrmir- 
tcre non potcft:fcd cam cum hcrediratc paternacon- 
iungere rcncrur, qnx obligatio virtutc iurisaccrc- 
iccndi ad hxredcs tranfit. 
1 6 Scxto & vltimo, alijs omiflis quxro , f an dicta 
lcxlocum habcat, qtiando tcftator fubftituit fupcr- 
uiucnrcs?Ircmquando fubftiiutio faCta cflctpcnU 
lavcrba.quiiquismthi hxrcserit? li\ hoc quxlito 
circa primum caput, quando fcihccc ftiMuuti lunt 
fupcruiucn tcs : tunc an (ubfticucio pupillaris cum iu- 
rcaccrcfccndi vnica tranlcat ad hzredcs prxdcfun- 
tu fubftituci. Bald.in dicta L quidam clogio , fub 
numcro vigefiraofccundo.Cdc iurc dchbcran. cc- 
nctquod non.&mouctur earatione, quu iftavcr- 
ba habent racicam conditioncm , fi fupcruixcrit : 
Vndc (i non fuperuixic , non eft fubftitucus, & lic 
non cranfmittic , & ad propofitum huius conclu- 
fionis facit rcxtus in Lfi pater fiiium. fT.de vulga- 
ri & pupillari . 

Conrrariam opinionem tencnc Roman. & Ale- 
xand. in dictal.qui patri. loan.Crotus inLtecon- 
iundi, columnaquadragefima, veriiculo, fccundo 
fallir. ffdclcgat.ccrcio. &ibi Pau.dc Caftro , colum- 
nafinali , vcrficulo , in glof. finaii . qui moucncur 
hac ratione. 

Exprcfllo cius,quod tacitc ineft, nullum opcra- 
tur eflcvhim . L tertia . fT. dc legat. primo. fcd quan- 
do fubftiruunrur impubcri fupcruiucntes , exptef- 
fio huius nominis.fupcruiucnres.racirc incft, vt pro- 
babicur : crgo eias cxprcfllo nullum operatur ctTe- 
cTum, &pcrindeeftacficxprcflio fatTa non fuiilet. 
Probatur minor . Quia quando teftator fimplici- 
tcr fubftituic filio fuo impubcri aliquas pcrfonas , 
illxiradcmumadmittuntur ad bona pupilii, fifuc- 
rintfupcrftitcs pupillo moricnci, &non aliter, ncc 
fpcm pupiliaris lubftitutionis ad fuos hxrcdcs cranf- 
mittunt.l.cx pluribus.ffdc fuis & legir. hxred. er- 
go quando icfbtor fubftituit fupcrftitcs , cxprimic 
quod tacitcincft. 

Huic racioni rcfpondco.quod cxprcfllo eius q uod 
tadcc incft, nullum opcratur crfcctum, quando fit 
co modo exprcflio, quo radcc ineft : ( cd fi alio modo 
cxprdfio fiar,runc fccus cft, vt Do&orcs tradunc coni 
ruunitrr indtctaLtcrtia.fedincafu noftro ocprcflio 
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non co modo quo tacitc incft , fcd alio modo fic , vt 
deducam: crgo mirum non ciriidictac\prcflio erfc- 
chun opcratur. Probatur minorpropnliriohaccon- 
lidcrarionc : fubftitutio pupillans fit iub ca condii» 
uone, ii hxrcs crir & m pupill.;ri xrarc dcccflcrir, 
jdcftrcfpcttu pupiilicuilitfubtluutio, adlubctur il- 
Ja conditio: icd rclpcctu fubftituri vcl iiibftitiiitiir 
nominc proprio, vtpuuTitius ,vcl fubftituituriiib 
alijs dcmonlhationibus, vtputa itipcrltcs, ftipcrui- 
runs, & quiiqM mihi htrrcs crit, fcriptus vcl alijs 
♦crbis , pcr quaf magis in vna dcmonftrationc quim 
inaliadcinonllraturbiTurau tcftatorisdifpofitio, vr 
excmplfgratia, qtundolubitituirur Tiuus,& lic no- 
minc nroprio, tunc ln dubio vidctur voluitle id quod 
Jcxdilpontt, quiacinnisqm teftaiur,vidcrurcnnfcn« 
tiu quodlex lubeatlocum in (iiotcftamcnto, Bart, 
in l.hxrctles mei . $. cum iu.ri.ad Trcbcl. mln inanifc- 
ftiflime dc contraria tciutoris volunutc a;marcatv 
ar»umcn. l.qui filium . $. Impcrator . rE ad Trcbcll. & 
l.quoucs.$.li duo, in tinc,coniuncu I.in tcliamcnto , 
rT.dcha.Tcd.inftitucn.idco qu.indo nominc proprio 
iiibftitMtur, tuncnonapparet marufcftiflime,aii tc- 
ftator volucrit fubltirutiuncm trantmiitere ad hx- 
rcdcsiubiiirii;i,proptcrca rranimitrirur, quia prx- 
fumirur teftatorcm voluillc qu6d lex in fuo tcitamcn 
to locum habcar: quod iecus cft, quando fupcrui- 
ocnrcs vcl fuperltitcs iubltuuir, nani tunc apparcc 
maiiifeftiflimcdcconnariarcltatoris volunute,cum 
per dicta vciba dcmonftrctur limiuu tcfutons di- 
ijx>(rtio:&idcocuni limus tnclaitsnon cftopuscon- 
jcchiris, &(icnoncftverum quod tiat cvpi cfliucitu 
quodracitetncft.&pcr hanc rcipoiifioncm non di- 
fcedcndumvidcrurab opinionc Baldi.quam fcqui- 
turctiam Alexan. ind.I.qtii rutrt, numtro i t.& 14. 
vbidiCitlunccandcmopinionem Rouunum etiaiit 
tcncrc. &pcr banc conlidcrationcm proccdit limi- 
rtrioluldiin aliocafu, qnandoiciluct diciumfuir, 
quifquis miln hxrcs cnr fcriptus.nam tunc non com- 
prehenditur hxrcs . & ratio eft.quia inttnuiiis & fub- 
ftiturosdiriturlcripuis.Lprima.d.dchis.quxiii reft. 
dck't>6& propurca non comprchcnditur cius hx- 
rcs , cum non rcperiatur lcriprus , quamuis hxcopi- 
mo Baldi appaicni tidcatur, & quandoquc vt dnm 
tcribcbam Itanc tcnucrim opinioncm : tamcn rc vc- 
ra opinio Romani clt venor, prout coniulcndo tc- 
mii& ita dccifnm fuit per iacrum Conlilium Nca- 
poliranum, quodconfilitim cft intenum iiuercom- 
mtines optniones Irancirci Viuq.in opi.Sa j .:'u lib.i. 
fed an proccdat , quando limpliarcr dictum fuit, 
quilquismihihxrcserir.tiinccft comroucrfi itiris: 
nam BaLin d.l quidaro clogio , tcnct quod tic, & mo- 
uetur hac rationc. 

Hxcvcrba, qtiilquis mihi hxrcs crir, rcfcrunrur 
ad (Criptos tantum, & non od cos , quibus hxrcdiras 
acquiririirmcdiancihuslcripris. l.cum (ilio, &Lqut 
Iibcris.$.hxcvcrba. if.de vulg.&pupilL fcd hxrcs ruv 
rcdis non rencritur in rcitamcnto (criprus hxrcs: cr- 
go dicta vcrba ad hxrcdcs non rcfcruntur , fcd ad in- 
ititutum & fublhtutum tanrum.qui icnpti dicun- 
lur.Lj.rf.dc his.qux in tcilam.delcn. 
- J luic xationi rclpondetur , qudd didta vcrba rcfc« 



runturad fcriptos lia-rcdcs ranrum , quando loqtri» 
murcxmeroiurcfubftiturioni.s: & (ic quando lub- 
ftirutio non cftcum iureaccrclccndi vniu, & itapto- 
ccdittcx.indicta l.cum tilio. &in dicro$.hxcvcrba. 
Jcdquantlofubf.itutio vniracft cum iure accrclccn- 
di , tunc lccus cft : quia rcfcrtinttir dida vcrba ctiam 
ad hxrcdcs hxrcdis fcu fubftituti, quia fubltitutio 
proptcrconiunchoncm mns accrcLcnrli habet vim 
traniimflionis adhxredcs ctiam li pcndcntc condi- 
tionc iubfttninis pr.tmoriartir, vt ind. 1. qui patri a 
probatur, &tcitarorprx(umitur volnillclcgis diipo- 
fuioncminfuo teftamcnto& incitis diipoiitionclo- 
cnm habcrc , Bart. in l.hxtcdcs mci . $. cum ita . ff. adj 
Trcbcll. &prcptcrcadicla verba rcfcruntur ad ha> 
rcdcs fublhtun, cum proptcr ius acctcfccndi cum 
liiblhtutioncvnitum, tranlmitutur, ctiam licondi- 
tionc pcndcntc fubftiturus pr.rmorutur, lubftitutio- 
nuiusad li.rredes cx lcgis difpoiitionc, quam tcfta- 
tor voluillcprxfnmitur loctim haberein fua vltima 
difpolitionc.&licnon cft vcrum.quod illa vcrba, 
quiiquismihi hxrcs crir, rcfcranrur iu cafu noftro 
iolumad hxrcdcm in tcftamento (criptum , cum vi- 
<v>! e inris at-crciccndt vniri cum lubftjtutione cx cau- 
latranfmiliionis referantur etiam ad hiredcmfub- 
ftiruti, &proptcrca contra Baldi opinioncm tcnent 
Alcxand numcro 1 j. Roman. cclumna quarra, & 
Jmu. dc Caltro , columnaiinali.in dicral.qui patri, 
& Crotus in repetit. L rc coniuncii . ff. dc Jcgat. tcr- 
tio , cum quibus cgo per fupradictam rciponiicH 
neni concurro. 
■ Dictum hiirfupra, quod (iibftttutiovniracumiu- 
rc accrciccndi tranimittitut ad hxtedes ctiam ii fuK. 
ftitutus pra.'decc!lciir.qtixconclufio proccdit infi- 
dcicommiiraria, in pupill.iri & cxcmplari fubftitu- 
17 lionc, proutconduium fuir: icddubitatur, t«m vti 
proccditin iidcicommiilaria, p'.ij illari, &excmpla- 
ri , ira etiam procctl.it in fubttirutione vulgari , in 
ffuanon rittranfnullio, ii moriatur fubftitutus pcn- 
dcntc conditionc. l.(i cxpluribus.rf.de iuis &lcgic 
hrrcd.quamuistranimifiio fiar,quando adcft con- 
kcturarateitaroris mcns? Rnin. inconfilio 1 ;u. vo- 
huninefccundo. 

•■ in hacconcluiioncglof.fin. ind.Lqni patri.tcnct 
qiioij in vulgari fublriturione cum iurc accrcfcen- 
divnitanonfiatadhxredcs rranfmiffio,quam glofi 
um (cqminrur ibi Salvccr. Angc. Imola, Arct.Cu- 
man.& Alcxand. BalJ. in diciaLquidamclogio , lub 
nuincro 1 8.in vcriiculo, & hxc vcra . C. dc iurc doH 
bcran.& hxc cft communis opinio, qux probaruc 
perrcx.in Ltorics . (F. dcacquircn.hcrcdit. &pcrtcx. 
in d.l.ii cxpluribus. 

HislcgibusPaulusdc Caftro, quiind.Ltotics, & 
in l.fedliplures. (Tdc vulg.&piipill. conttariamopir 
nioncmrcnct, rcfpondct, quod loquunturquando 
adcrant fupcrftires ali) iiibftiruri : & iu iccundum 
cum ditrx lcgcs funt intclligcndx , cumquando non 
fiint fupcrftites ali; lubftiniri , fcu in crfcchi non fue- 
ninta tcftatorcali; confubftittiti tiati, tunc ius fub- 
ftiturionisvnitxcuiniurc accrcfccndi tranfmittitur. 
ad haTcdcs.I.qui cxduabus.(£ dcacquircn.hxrctL 

Hxc rclponlio Pauli dc Caftro a Dodonbtts oAdk 

munitcr 
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tnnnifcr reprobatur.nam d l.rorics, vidcrur in termi- 
nis, &intcllccrus Paulidc Caftro ad dictam legtm 
eftdiuinarituis.nccobftard l.qui cxduabus.quialo- 
quitunn lureinlhtutionis conditionalis, inquoca- 
lufuccedituriure accrelccndi & non iure fubftittt- 
tio.iis: nain ibi habct locum ius accrcfccndi fccun- 
dum rcgulas luris.&nondciurcfpeciali, &ideo ha- 
beriocumdichimius, &nonius tranfmilfionis vir- 
rutcluhlrirurionis, qtiod ius rranfmiffioniselt dciu- 
Tefpecialicontraregulasiuris: nam ius fpecialcccf- 
far.vbiius communclocum habcrcpotcft. ideocum 
ibiius accrefcendi de iurc commtini locum habcrc 
poffir.cellarius tranfmiflionis virtutcfubfhtutionis, 
quod cfl de iurc (pcciali . 

Ego non dilccdo ab hac opinionecommunt ea ra- 
tionc,quialocum habct lccundum regulasiuris com 
munis ius accrcfcendi , quod ad hxredes tranfmirri- 
tur.d.l.fiexpluribus.&idco non militat iustranf- 
miffionis in hxrcdcs.cum illud litdc iure fpcciali 
contra regulas iuris introductum : nain atixilitim or>- 
dinarhim iuris.faritcellarcexrraordinarium, Barcin 
Lin prouinciali.rf.de noui opcr.nuncia. 

In hac materia rranfmiffionis fubfhtutionis ad hx 
1 8 rcdcs , ne crres , nota , f quod proccdit quando non 
adfuntalijfubftituti: &non quando tcfiator plurcs 
fubftituros fecilTer, &aliqui ipibrum tcmporcaduen 
tuscondnionislupcruVcsclIcnr: nam tunc dich fu- 
perftircsfubftirutiadmittuntur, &non hxredesalre- 
rius prxdefttnch' (ubftituri . ita tencnt glof Barr. Pau. 
de Caftro,& Roman.in d.l.qui parri, Barr.in l.recon- 
iuncti.colum.i x.verfic&hoccft vcrum. ff.dclega.j. 
Bald.tn Lquidam clogio, colum. penul. vcrlic.& hoc 
nifi altquis. Cdc iurc deliberan. & Iaf i n l.qui plures . 
rf.de vulg.&pupilL& ibi Imola & Arcr.eandem re- 
nentopmionem , quar probarurlcgc&rarione. Le- 
gc pcr tex.in l.qui piurcs. rf dcvulg.&pupiLfubftitur. 
rarioneprobarur, namali) fublhruti vcniunrdciu- 
recommuni, &nabcnrius(ubftiturionis&iilsaccrc- 
fccndi: ergo prxferunrur h.rrcdi, qui venir dciure 
jpcciali , & qui non habcr nili vnum ius accrcfccndi , 
nam fubftitutus excluditconiunctum,qui virtuteiu- 
ris accrefccndi vcnircpoftct.l. fectinda . j.fi d;io . ff dc 
bonorum polfcffio. fccundum tabul.& lic fubftiru- 
tioius accrefccndi excludir, Docforcs communiter 
in l.rc contunch. rf.dc lcgar. j.&potcntiora fttnrduo 
iura,quam vnum . Lcohxredi.f.qui difcrctas . rf de 
vulg.&pupil. Prxtcrcahircdcsveniunt nonexiudi- 
doteltatoriscxprciro, fed cx raciro fundaroin legis 
diipofinnne: fublhtuti vero veniunt ex cxprclla tc» 
ftatoris voluntatc, ergo h.rrcdibus prxdefuncti fub- 
ftituti prxfcruntur,cumexprcirum faciatcclfarcra- 
citum.l.cum filio . $. filio. rLde vulg.& pupil. (iiblhrut. 
Verumtuita limplicitcrnon intciligas hancconclu- 
ilonem, fedeamintclligas. vt declarat loannes Cc- 
phalusin conlilio nl.ajm.to^. volumineprimo, 
qucm vidcas. 

ip Tcrtia coniectura cft, fqaando tcflator volnit 
prouidcreconfcruationi agnationis, nam tunc fidei- 
commillum conditionalc tranfmitritur ctiam quod 
pcndcntc conditione dcceftcrir honoratus. Dcc. in 
Conf. T7+. laf inconl. za t. volum.z.&inconf. i J4. 
voluin.4. Ruin.in confii. 1 ; ct.m con;|l. 1 7 9 & in con- 



iil.ioi.volum.t.Parifinconfdio j.numero 18. &irt 
conlilio^ f.numero77.volum. j.Curr.icn.in con- 
CLjt. &Grar.inconliIio ioi.numcro z.Tolom.iA 
hinc cft quod quando rcftatordc dcfcendentibus ma 
icuhsloquutusfiur, quiaid fanorc agnarionis con*. 
fcruandx dixiflc cenlctur , fidcicommiflum condt- 
tionalead Ivtredcs tranlinitritur, liccrpendcnrecon- 
ditione fideicommillarius deceircrit , Iaf. in conf. j t . 
volum.tcrtio.Dcc.in4ficboconfilio 774. loan.Anton. 
Alcxand. in confdio z8.numcro8.&in confil. 145. 
numcr07.Grat.in diCtoconlilio 101. Ruin.incon- 
iilio z o 1 .volum.fccundo. & Curr. iun.in coniilio 96. 
&ratioeft, quia vriprxtulirrationcagnationis con- 
fcruandx ntalculos , itacenfctur eorum filios prxtu- 
liire, & vti dicta ratio locum habet in mafculis filijs , 
itaetiamin ncporibus: & idcovti dichim fideicom- 
miflum eucnientcconditioneeft filiorum mafinlo- 
rum, ita cis mortuis iurc tranfmiffionis dcbct c(le 
ncpotum , cum dlud dcbeat haberi pro exprellb, cx 
quo tcftator ycrilimilitcr difpofuilfer, fi deiltointer- 
rogatus fuillct , vt probatur in l.Tttius . f primo:»f de 
libci-.& polthum. quia in omnibus cadem rarioagn» 
tionisconlcruandxmilirar.adquam relbror habuit 
rcfpcchim quoad filium, idco in omnibnseadcm di- 
i]iolitiomilitaredcbct. 

Hxc conclulio procedir, quando vcrba & rario rew 
Qi fcrmonis patitintur: nam tunc fit rran(nri(Tio& 
etiamnontranlmlfio, (iqiundo non fit tranfmiffio 
conleruarur agnatio, Ruin.in conf 9 r .numcro 8^ro<- 
lum. z. Scd quando verba & ratio rccti fermonis non 
patiuntur, runcad hrredesnonfittranfmiffio.vrtra 
ditCurt.iuniorinconlilio69. pertotum.qui mouc- 
turpcrdoctrinam Bartoli communitcrapprobaram 
in Lfin.rf.adTrebclL 
io QuartaconicChira cft.tqn teftatorin fubfhturio- 
ne nominairet hxredes fubftituti , vel filios citis, illos 
quoquc fubflituendo: namin hoc cafu conclndunt 
Doctorcs fubftitutioncm nonficri caducam, (ifub- 
ftitutusprxmoriatur. Ira cnimconcltidunt BaLin I.fi 
pater,numero 19. Cdcinftitut.&fubfhtut.Soci.fen. 
numero p.Soci.iun.num. r t. & Ripa, numero 6 r. in 
Lhxrcdesmei.fcum ita. ff adTrcbeU. Bald.tnconli^ 
lio z66.numcrofccudo,&tertio, voluminequinto. 
Oldrad.in coniilio 131. Fulgof. in conli.t r. nurnc ■ j. 
Pau.de Caftro, inconfilio f.numero }. volnmine 
primo. Dec.in confil. ) 9 ?.& m confi. y 1 5. Bcrtran.in 
conli.^z.nu.j. vojum.4. Soci.fen. in conli.tfp.nnme- 
ro z.hb. j. Curr.fcn. in confi.7 g.colum.tTcnuli. Ruin. 
in conlL zS.& in conli. 1 7 9. volum. z.IaLin conf. z j j . 
voL z. in conli. ; 1 . vol. j. &in conli. 1 14. V0L4. Brun. 
io confi. S.col. z.& Capycindccif 1 1 j.nura.7. 

Et illi Doctores hac rationcmoucntur.tclbtor po 1 
tcll faccrc tranlmiflibile id, quod no eft rranlmifllbi- 
lc lcd 111 cafu nolho cum potenria concurrit voltiras, 
cuin iubftonc cius hxrcdcs icufilios nominet tcfta- 
tor.ergo fidcicomilliim rranfmirti dcbet.Nec obftar, 
licumRipadixcris quodin cafuiflo nonconftat dc 
tcftatoris voluntate, cumdicfci vcrba poffinr intelli- 
givt principaliter fpfc fubftiturus, &deindein con>- 
lcqucntiam hrrcs cius, hoceftdummodo ipfc fub- 
ftitutushaberetfidcic6milliim.quiarnderur confitle 
raudo 9^ tcftator aut noiat h^redem pcr dichone, veb 
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vt fubftituoTitium, vcl hxrcdem eius : aut pcr copu- 
lam.&.vt lubftituo Titium & hxrcdcm eiui.li primo 
cafuloquimur, tuncnon habctlocum conlidcraiio 
Rip.t; quiadidio, vcl, rcquintvtaltcrum cxdiliun- 
#isx,qucprincipaliter vcnHcctur, licuc alterum, Sc 
non in confcqucntiam.J.fiis» qui quadringcnta.$. 
vtrum . ri . dc rcb. dub.fi lecundo caiu loquimur , Sc 
tunc idem cft,vt probatur in L lin.tf.de vcrb.oblig. 

Nota quod hxrcdcs intclliguntur dc hxxcdibus 
fanguinis,ideftdcdtlccndcntibus,nondccxtraneis : 
cVideoli tcftacor dcCcdat cum hxrede extranco.fi- 
dcicommilliim conditionalc non tranfmittit. qux 
concluiiointclligitur liuc fubftitutus lit dclanguine 
tcltatons.liue fit extraneus.vc tradit BaLin conl. 167. 
volum. J. & Fulgof in conf 1 7.num. 1. quxcondulio 
probatur in l.cx faCto.$. fiu. rT.ad Trebcl. 

1 1 Qiuntaconicctura cft, f quando filij liibltituti 00- 
fui funt in conditionc : nam tunc cum celtar or vidca- 
turad dicios filios aflcctioncm habuillc, fidcicom» 
millum, ctiamdeccdcntcfublUtutoantecumcui f.i- 
cta fuit fubfti 1 ut io,ad cos filios tranfmittitur. hxc cft 
communisconcluiio, quam tencnt Bal.in l.vnica,nu- 
mcro 1 0. Cdc his, qui antc apcrt. tabul. Avinon in 
Lcum filiofamilias.numcro 3 j 4. ff.de lcgar.j. FulgoG 
in conf. 1 ;.Pct dc Anchar.in conf 74.Cuman.in con- 
CLi j.Soci.inconi.Cnumcro 1 i.ccinconf. lo^.nu- 
mcxo 9. \0lum.3 . laCin conf 5 1. volum. j . & in con- 
iiLi 54. volum.4.Dcc.mconlil. {94. numcro7. cvin 
contj97.num.6.&inconf.;i j.num.i. Maria-Soc. 
jun.in conf. 1 4 1 . numcro 14. volura. 1. Ruin. in con- 
fil. 1 4 c. volum. 1. PariL in confil.<> 1 . numcro 44. fcq. 
volum.i.&inconf.S.numero 1 5.occonf.r.volt!m. ■. 
Curt.iun.in conf 1 6. numcro 6. Curt. fen.in conf.7 6. 
colum.pcnul. Aymon Crauet1ainconl.69.num. 3. & 
Grat. in conf. ici. volum. z. qui Uoctotcs moucntur 
pcr l.Lucius, in finc.lf.dc hxrcd.inftituen. 

H?c condulin procedit cuam quando per tcftato- 
rcm dicium fuillct , fupcruiucntcs, fcu fupcrllitcs 
lubftituo.Ctmian.in dicco conl. 1 j.Dcc.in conl. j 6«;. 
numcro 1. & Aymonind.l.cumnliofamilias,numc- 
10 3 5 1. Fulgoi. in CDauL 1 5. Soci. 111 Lhxrcdcs mci.$. 
cum ita,fubnumero 10. in vcilic.cxcuiusdiciointc- 
roillud dcclarando.ff.ad Trcbcl. Cardin.Panf m con 
lil. j.numcto j 4-& 111 con£ 5 cvolum.3 . Ioannes Cc- 
phalusinconf.i i4-volum.-.& hxccltmagiscommu 
nisopinio. qux eonclulio probatur in Lhxrcdcs mci. 
$. cum ita . If.adTrcbcll. nam ibi fiUus fratris prade- 
functi admittcrcnir ad lidcicommiirum ob mortcin 
nouiftimi , fccundum communcm intcIIcCtum , (i 
neptis non fuillcc fubftituta, cknifi rn omni vcl in 
tota hxrcditatc. 

»1 Scxtaconicciuracft.f qu.indo tcfiatorin fubftitu 
tionc ratta dciccndcntibus dc cxtraneo vocauit ex- 
trancum &c cius hxrcdcs : nam tunc in filijs ccnfctur 
vocarc voluilfc filios «Sccius liaTcdcs, Curt.iun.in con 
fil.i 6.&Ruin.in conl^o.volum.j. quxconclufio.lc- 
cundum Callan,in conf.61. proccdit ctiam (i non cx. 
traneus,fcd minus dilccrus (ubftitutus fuillct. &t hinc 
cftqubdproptcr xqualitarcm fcruandam intcrcon- 
iu n&os ciuldcm gradus habct locum cadcm condu- 
iloinam fi tcftatorvocauit coniunctum&cius hxrc- 
flcsfcuhbcxos, ccniciurukm faccrc voluiilcquoad 
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alium in pari gradu coniunclum , Ruiu.ui conf.t 4 j. 
columpcnuLvolum.i. 
ij Scptimacoiuccturacft.f quoticfcunqucvcrifimi- 
lccfttcliatorcmita voluiilc, vtctiampcndcntc conr 
diuoncficrct rran(miiiio,&itadilpoluilIc, iidchoc 
intcrrogatus fuillct, laf.m conf.13 3.V0I.1. & Gracia 
conl. 1 o 1 .nuin.&.volum.i. 

£t hmc clt, qubd quando tcftator fccit plurcs gnV 
duslubltitutionum, Cvin vitima poft mortcm hlio» 
tum vocauit cxtrancum , runc fidcicommillum cotv 
ditionalc ad hxrcdes trafmittitur . cx quo apparct to- 
ftatorem filios fubftituto prxdilexiilc, Curaunon dir 
ftoconf 1 6.6c Grat.in d.con(.ioi. 

1 1 hinc cft , quod quando tcftator in vna fubftitu- 
tioncvocauit iublbtutos& cius filios & hxrcdcs «in 
ahalubftiiutionc dc ciidcm fubftitutis raCbt ccnfis- 
tur voluiilc vocare lilios & lixredcs, moncabus prius 
fubtlitutis antc hxrcdcm inftitutum, Curt. iun. ia 
confiL^tf. colum.7.in iinc, vcrlic.prxmiffis tamcn 
non obftantibus. 

l.i hiucctiam cft, quod quando fubflitutus eft fr.v 
tcrinftituti&filiusfratns , vtcxcmpligratia, fubfti- 
tuoCaium,cx:M^uiumfiluim eius: tunc iiprxmo- 
riantur Catus & Mcuius & fupcrftcs iir alius hlius 
Caij f ubftituti, admutitur ad fideicommillum aduc- 
nicntccondiuonccum diccum fidcicommillumad 
alium Caij filium tranfmutatur : quiacum vocaucru 
M^uium filium Caij, apparct tcllatorcm voluille vo- 
carc ad hanc fubltitutioncm ctiam filios fubftimu 
ipfbpramorienic, aigum.Ltalepaclum.^.fin.tf.dc 
paci.ua tcncnt Ripa, numero66. ioufcn. numci 1. 
&. Soc.iun. in d.l.lixrcdcs mci.*>.cum ita.tt.ad TrcbeL 
il.cc illatio proccdit, quando poft mor (Cm tcftatoris 
natusfuiilctiftcaltcrlublbcuti filius: lecus vcrblin*- 
nii i.t antc tcftatons mortcm.ck tcftator potuiilet te- 
ftamcncum muuiccv n6mutauii:na tuncnon tranf- 
mittitur divtum fidcicommillum ad iftumalierum 
filium.facit inargumcntum proliacdcclarationc tcx. 
in LtnictabaturJr.de inilit.tcftam. 

Nota quod hxc fcptima conicdura proccdit 8i lo> 
cumhabct, quando ifta conic&ura fumiturcx vcr- 
bis tcftamenti, prout cft in antcdidtis illationibus» 
Dccinconi $ ^.niini.S.iScRuin.inconf.iSi.voLi. 
14 Oc^uai3vvliimac6iccluracft,alijsomi(ns,fquan 
doinllitutunuiccmfubftituti elfcntin ftirpcs vlque 
in infinitum,vt cxcmph graiia,inftituo fabumnS; 
Antonium dvcos inuicem fubftituo non incapita« 
ivd ii) flirpcs vlquc in infinitum: nam tunc ndei- 
commillum ad filios fubftitutorum tranfmittitur. 
ita notabilitcrtraditSoc. lun. indi«to$a:umita, nu- 
mcro j-j. in finc. 

Inprincipiohuiuscapiruli conclufum fuir,fidct- 
commilliim conditionalc no cranfmitti ad filios fub. 
fututi, li iubftitutusantc inftirutum fcuantccondi- 
tionisaduentum motiatur. Mxc conclulio proccdit 
ctiam.quando fubftitutio fitftaeft in dicm inccrtarn» 
namtuncxquiparaturlubllitutioni lub conduione 
faCtx, vtprobaturml.licumh.cres. tf.quando die* 
lcg. ccd. Scd non proccdit , quando facta cft 1 n dicm 
1 3 ccrtam: f nam tunc fubftitutio tidcicoinmitlaria feu 
fidcicommilliim ad hxrcdcs tranlmittitar, glof Sc 
Dociorcs in Lfi poft dicm lcgati . $.pnmo . tl quando 

dics 
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dies legati ccd. & probacur in L vnica . $. finauccm . 
Cdccaductollcnd. 

Iicmdictacondufionon proccdir in fubftituiio- 

%6 nefidcicommifTaria purefacta, f vt fi cxcmpb graria 
dictura ruir , filium inftiruo, & rogo vt hxrcditatcm 
mcamScmpronioreltiruar. Inhoccnim cafu, cum 
potiusfiinplcxhdcicommiirumfitappcllandum, prc, 
moncntc ridcicommillario.ipfc omnc ius fuumin 
hxrcdcs fuostranfmittir,Glof.&DcH3o.inLhxrcdcs 
mei.$.cum iia.tt.ad Trcbcl. & probatur in l.fi Pontio- 
nilla.Gquandodieslcg.vd HdcjCom.ccd.in l.fipurc. 
ff.cod. & in l.vnicaGdchis,quiantcapcr.rabul. Hxc 
condutio ampliatur nonnullis modis , quos recenicc 
Ripaind.$.cumita, num. 57. &alij ctiam Doctorcs 
ibi cas ampliarioncs narrant, vbi vidcrc potcris . 

»7 In fccundo cafu principali, fquando icilicet viucn 
te ccftatorc moricur inlhtu(us , an compcndiofa fub- 
ihtutio fiat caduca i Ex menrc Doctorumdicasquod 
vulgaris in ea contcnta non cxcinguitur, ncc fadci- 
commiiraria, fcd pupillansfic. 

Quod primo vulgaris in compendiula contenta 
nonnatcaduca, tcncn( Barr.in conf *7.inconfj8. 
&inconf.40.volum j. Bald.inconf.i 5 i.mconf.44 1. 
volum.4. in confi 1 70. & in conL 1 48. volum. 5. Alex. 
in conf. 1 6 1. & in conf. 1 88. volum.i. Corn. in con- 
/il. 1 97 -volum. j. in conf 1 99.volum. l.in conl. 1 5 6.&C 
in conC 19 8. voL 3 .Dccin conf. 1 17.& in con I.4 17.& 
Sociun.in conf 41. volum.j. 

Qux conclufio probarur in Lvnica , in $. in primo , 
& in $.pro fecundo. Gdc caduc. tollcnd. & ratio cft , 
quia verum eft inlhrutum lixrcdcm non fuifte, quia 
non poruir , & cafus impotenrix faci t locum cfte vul- 
gari fubfli(utioni.Lcumproponas. Gdc hxrcd.inftir. 

18 Hxcfcondufio proccdit , ctiam fi plurcs gradus 
compcndiofx fubftuutionis fadi fuidcnr , & primus 
fubftirurusprxmortuusfuillcr. v( cxcmph gratia, In- 
ftkutofilio, ci compcndiosc fubftitutus fuir Fabri- 
tius.&Fabruio lulius: nam runc fi Fabritiusprxmo- 
ritur, lulius fccundo loco compcndiosc fubftictiuis 
admi((i potcftad hxrcdi(a(cm inlriruti poftprimum 
fubihcucum dcccdcnrem ex vulgari lublhuuionc. ira 
conduduntBjft.Ang. Imola, &Arct. in Lquamdiu, 
la j. rf.dc vulgA' pupil. fubftir.Pau.de Cafiroincon- 
fil. 1 ti lihj. & Maria.Sociun.inconf.94. volum.j.& 
eftcommunisconrlulio, qux probatur tam perdi- 
ctahquamdiu , quam quia pcr vulgarcm fcmpcr fuc- 
cedimr rcftaron ctiam licllcnr plurcs gradus facti, 
vc in princ. lnftitur.de vulg. probatur . & hoc cft ne 
teftamentumirricum rcddatur.Lvnica, inprincipio. 
Gdecadiictollen. 

19 Iiem tdicla conclufio proccdu in tacita vulgari 
conrcntafiibcxprellapupiliari, Alcxan.in confi.t 88. 
volum. fecundo, vbihanc cfle communcm opinio- 
nem attcftarur. 

30 ltcm proccdic, fquando compendiofa fada eft 
vcntri, & pofthumus inftuutus non nafcitur, nam& 
in hoc cafu vulgaris locum habcre potcft , Soc.iun. in 
confi.94.num.46. & in coniL 4 1 .num. 5 4. lib.j. & cft 
magis communis opinio . 

3 1 Qjtodf fidcicommiflaria fimilkcr non cxiingua- 
tur.ccncncSoci.inCunf r l.numero 14. cumfcqucn. 
volum-j. Corn.in conf.j j. numcro xii.volura.kcun- 
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do. Dcc.inconf4i7.numcro4. &Parif inconftfi. 
numcro 11. volumincfecundo. Hxccondulioindi- 
fttnde non eft vcra, ideo iudicio mco ahqui func 
confidcrandi cafus. 
3 1 Primus cafus elt, f quando non infticucus, fed pri- 
mo loco fubfthuttis viucnre teftacoredcceftlr, &<am 
primo loco fubftimrus, quam lccundo Joco fubfti- 
rutus vocarifunc cx ndcicommiftariafubftkutione: 
&in hoc cafu condudas quod licet dcficiar phmus 
gradus fubftkurionis, (amcn fixundus admirtitur lo 
coprimi: quiacum fidcicommillaria rcmineat pe- 
nesprimumhxrcdem cum oncrerclhruendi, rcfti- 
cui dcbec fccundo loco ftibltuuto.l.vnica. $.pro fccun 
do.C.decaduccollcn.&ita (enen( Barr. Uald. Imola, 
& Pau.dc Caftro in d.Lquamdiu. & (radir Sod.m con 
fiLri.fub numcro 1 r.volum.j.&in hoccafu loquun- 
rur Pau.dc Caftro in conli.ifiS. numero 1 . volum. 1. 
Corn.in confii 9 8.vol u m. 3 .& ibi Doctorcs in fu bkri 

ficioinbusidemrencnr.&inconf 3 j. numcro l8.vo- 
um.i. & Decinconf 417. ■ rjrjiE&ku 

3 3 uracondufioproccdic, fquando vlrimusgradus 
fubltkurionis fidcicommiflarix cft fadus fub ronna 
communi fubfti turionis : vt li dicatur , tali primo feu 
tccundo loco uibltkuto, Titium lubftituo. nam tunc 
cum in fideicommilib poflinr caderc fubftiruhonet 
vulgares: infideicommiffiscnim &lcgacisda(iirfub- 
ftiditio vulgaris. l.vr hxrcdibus . rT.delcgar.i. idco li- 
cec rcfpecxu primi vcl fccundi (ubftiruti fidciconv 
mitltim fiaccaducum, ramcn dcbccad vhimum de- 
ucnirc, mmdictum fiddcommillum eat ad huiuf- 
tnodi fubfticu(um.d.l.vnica.$.in primo . fed fecus cft , 

auando vhimusgradus conccpms cft mcrcpcrmo- 
um oncris, quia fecundus feti primusgradus fublh- 
tutionis fuillec rogarus de relticucndo fccundo vd 
tcrriogradui : nam runcli primus fcu fixundus gra- 
dus cil pro non firiptus, euanefcit & ruit vltimus gra 
dus. l.abeo.GdendeicommilL&itatcnent Pau.dc 
Caftro in conf. 1 1 1 ; colum. j . in vcrlic. (cd ad hoc rc- 
fpondcturduplicitcr, volum.j. &Corn.inconf 198. 
sn fccundafubfcriprionc,volum.j.&ratioeft, quia 
fidd trommilliim no habcrlocum nili hxreditasadea 
rur. Lillcaquo. $.lidercftamcn(o, infine.rTadTre- 
bcl. In ifta ma(cria,quado moriturprimus fcu fccun- 
dusfubftirutusan(c h.vrcdem infti(utum,an fubfh- 
tutiodericiat, vidcas Sodnum,quiqua(uorconfide- 
ratcafus, inconl. 51. volum. j. Paulum dcCaftroin 
di«5toconlil. Vft, & Corncum indiclo confil. 198. 
cum fubfcriptonbtts , & Rutn. in confilio^^. pcr to- 
tum,volum.fccundo. 
3 4 Sccundus caliis cft, f quando viuece (efta(orc mor 
tuuscftlubftitu(tis&com|>cndioia factacft pcrver- 
baohliqua , in quocafu non conrinemr vulgaris: & 
mnc cumde fidcicommiftaria fub copendiofacom- 
prchcn fa, iudicetur prout dc fimphci hddcommilla- 
ria,vr nota( Barr.in l.hxrcdcs mci.$.cum ira, drca fin. 
ffad Trcbcl. idco non dcficir fubfti(urio . Lvnica.$.in 
pi imo . Gdc caduc.tollcn. tradit Barc. in 1. quamdiu . 
fi dcacquircn.hxrcdic. 

llta conclufio proccdic , quando fidcicommiftaria 
corincc vulgarcm, &in iftocafu loquitur rcx.ind.$.in 
primo,& liar in d-l.quadiu. fccus vcro cft,quando vul 
gaxcm contincrc non poteft , vc quia hxrcdi inftit uco 

li 3 facta 
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factaelTct fubftitutio , ideft fi poft mortcm infiiruti 
calu quo cfict hxrcs , iu drclarar notantcr Alcxan. in 
conlil.). volum.j. qucm rcfcrr & fcquitur Curt.iun.in 
conf.S j.nam tuiicdericit fubftitutio. 

| f Tertius & vltimus cafus cft, f quando compcn- 
diofa fublimitio faclafuir pcrvcrba communia, in 
qua comprehcnrlitur vulgatis, pupilJaris, & fidci- 
commilIaria:&: tunc fi viucntc tcftatorc raortuus fuit 
hxrcs inftirutus , cgo tcnco quod iiabcat loctim vul- 
garis fubititutio& non fidcicommiilaria, quiavidc- 
tur impolTibilc quod codcm calu codcmquc tcmpo- 
rc& mortc ciuldim habeat locum vulgaris &fidci- 
commiilaria.qux funtconrrari) crTciftus: namvul- 
garis non rcquitit hxrcdiraris adirioncm , cum hxrc- 
ditateaditaca extinguatur: fcd fidcicommillariarc- 
quirit hxrcditatis aditioncm,& idcoii hcrcditasnon 
adeatur , fidcicommifiaria fubfiitutio locum habcrc 
nonporcft: &iipotcft habcrclocum vulgaris ordi- 
naria fubftirutio , dcbct ccllarc ea qux, in fidcicom- 
millariacontinctur, cnm in fidcicommiilopcr vulga 
rcm fuccedatur , vr probatur in d.$.pnmo . 

;6 Quod f pupiuaris fubfiiturioextinguatur, tcnent 
Oldradus in confil. 1 77. &C in confil. 10. Uald. in con- 
fd.408. hb.i. & in conf 1 48. lib. t. rcdcric.dc Scn.in 
coaCi66. Corn-inconf l^Jib.j.inconf.j r.hb.i.& 
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inconfiL i98.hb. $.&Ioan.And.inadditionibusa<l 
Spcculat.in tit.dc tcltamcn.$.prirao,in addiLmagna, 
in vcrbo, cum patronus , in vcriicoccurrit .qux con- 
duiio probatur legc & rationc . 

Legcprobaturpcr rex.in l.quod ii filius.rF.de capt. 
Rationc , primo quia pcr pupillarcm fucccditur pu- 

Cillo tanquam cx tritamcnto ab eo faGto, Ripain 
qui habcbat . rT. dc vuJg. & pupil. fubftitut. fcd patro 
viucntcfiliusinpotefiate non potcft tcftari.Lqui in 
potcfiatcrT.dc teftamcn. ergo per fubftitutioncm pu- 
pillaremincafu noftro non potcft pupiUo fuccedi. 
Sccundo & vltimo probatur . Pupiltaris rcquiric ha> 
rcditatis aditioncm. 1. fccunda. $.adco. ff. de vul- 
gari. fcd viucnrcparrc impoflibilc cft quod patris 
hxreditas pcrfihum adcarur : cr^o impoflibilc cft, 
viucnte teftatore , mortuo pupillo hxrcdc inftitu- 
to, quod poft mortcm patris pupillaris fubftitutio 
locum habear. 
)y Hanct conclufionem declara.vr pcr Barun l.qui- 
diu, numcro io.rTdcacquircn.hxrcd.tSc videasSoci. 
in confiL 1 1. volum.j. qui pcr quatuor cafus dcdarac 
docTrinam Bartoli , ncc non vidcas ctiam Ruin. in 
conlilio94.voIuminc fccundo.qui addit quinrurn 
cafumaSocinononconfidcratura pro dcclaratione 
do&nnx Banoli. 
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ALEXANDRI TRENTACINQVII 
PATRICII A QJV ILANL 

I. C. PRAECLARISSIML 

DE SVBSTITVTIONIBVS 

P A R S Q^V I N T A . 




SVMMjIKIVM. 

1 Subfiitufio Bjecipraca,quid ftt. 

z Subftitutio, quare rtciproca dicatur. 

3 Subftttuti innicem plures , an intelligantur pro portio- 
nib.i xrrJujrtis.cH ca(ib.ampfutionib.& declaratto 
nib.nu 4.6 7.8.910.1 1.12. i?.i 4.1 5.16. & 17. 

5 CopuU natura til,xquaitter diftnbuere. 

1 8 Conditio pofua in inftitutione, an in fubftitutione repeti 
ta cenfeatur. & nnm. 1 9. 

10 Condiuo poftta in lc$ato,*n cenfeatur repetita iit altero 
legato m eadem,vel alia & diuerfa voluntate,vtin 
codictllis /aQo.cum cafibut & declarationibus eo. 
rum,num.2i. 2 j. 24.25.26.$* 27. 

2 1 Intellefius ad l.non adea.ff.de condit.& demonft. 

2 8 Cbd.uo d.citurrepetita, qn in fecttdo legato adeft diBio 

repetitiua,Hocamplius,qHod plurib.modis dcclarai. 

29 Conditiopnfita in vna d ftufttione, quando in altera re~ 
peiitt tenfetur,non habet locum quando conditio,que 
apponitur primo legato, tatite intrat.cum alijs decla 
ratiombus,num.}0.} I.i2.i}.}4.}1.j6.& 37. 

J 8 Conditio appofua in inflitutione , anccnfcatur rcoetita 
in lcgato fatlo ia eodem teftmento , vei m codiciUis . 
cumciftbut ttum.}Q,& 40. 

41 Coditio poftu in in/litutionc, feu in legata faflo in vno 
teftjtnento, non cenfetur repetita in mflitutione, feu 
legato/jQo in altero tejiamcnto.cu illaftone,nu.^z. 

CAPVT PRIMVM. 

R. o totius Subftitucionum 
Zj inateria: complcmcnto , ad 
prarfcns reftat vidcrc Reci- 
procx fubltitucionis fpccic: 
procuius dcclarationeplura 
rcfoluenda opcra-prctiu du- 
xi:& primo, quid lit Rccipro 
ca fubftitutio? Sccuadd,q i ua< 




rc rcciproca fubftitmio dicat ur ? Tcrtid, quotuplex 
fit ? Quarto.an rcciproca lit fpccics fubltitutionisde 
pcr fc ? Quint6,quoi I ubft i tutioncs connncat , & cu- 
ius cffcchisiit? Scxto.quibus verbisrcdprocafubfti- 
tutio fiar ? Seprimo & vltimo.qft & quatcnus cxpirer. 

Dcueniendo ad primum, f Rcciproca fubfticutio 
e(l, quoties duobtis vel pluribus hcrcdibus inlhtutis, 
cos inuiccm fubiricuic tcftaton vcllccundum Politu, 
cihlla, quarduntaxat pluribus inftitutis brcui ora- 
tionc fit, atq; inuiccm alccruminalrcriusdc rfecl im, 
vclobitum vocac. EtliccciitxdifKnitioncs pluribiu 
modisoppugnaripoircnr: tamen ego dccrcui nolle 
in hisfriuolis tcmpus contcrcrc, vndclinon funtdif- 
fiiiitionescxommpartepefcchr, tamen tuntquxdi 
dcfcriptiones, pcr quas laltcm cilcnria rcciproc* fub- 
(htutionis demonltratur. 

Rcciproca f fubilitutio, (drucnicndo ad fccundu 
principalcqujrlitum, ) dicirurquafircpetira, tuquia 
dc vno in alium rcpcritur, tum quia mucua e(t cv vicif 
fitudinaria. Altcr cnim altcri fubliituuur , & ita vc in 
vno non iit potentior lublli tutio quam in altcro. l.u 
hociure.ff.de vulg.&pupil. fubititur. rumquia rcpc- 
tit& rcciprocatpcrfonas & infbrutionem pr.rcedcn- 
tcmira &taliccr, quod parccsadiccc-c in inftitutio- 
nc in hac reciproca fublhtutioncrcpcticxccnfcntur. 
l.).Gdeimpub.&ahjs fubltit. &l.cohxrcdi. f.quidi- 
fcrcras. ff.dcvulg. &pupil fubrtit.&quiaiftamatcria 
rcpctitionis in(rjtutionis in fubditurione fparlim i 
Dodforibus traditur, idco confidcraui ad rcm elfc di< 
diim matcriam rcfcrrc.& qtiia aut fit rcpctitio partis 
inltitutionisautcoditionisadieclrinlritutioni: qua- 
propterduc funt formandcconcIulioncs:Qiiaru pri- 
ma cft, an parrcs polircin iniritutioncin fubltitutio- 
nc rcpctit^ccnlcaniur? Sccuntla vcro eft.an conditio 
policaiti inltiturionc, cenfcaturin (ubiloncrcpctiu? 

Inpiima coacluiionc cxmcntc Doctorum ftrci 

conlidp- 
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confiderandi funt cafus:Quorum primus cft.quando 
nominibus appcllatiuis fit reciproca fubftitutio: vt 
cxcmpligratia, tcftator pluribus hxrcdibus inftiru- 
lis.dicit, lialiquiscxhxrcdibusmeisnon lithxrcs, 
alioshxrcdcs mcos ci fubftituo. &inhoc cafucon- 
cludas quod cum n<3 fucrit facTa partium aflignatio, 
intdliquntur fubftituti protot partibus.in quibus 
fucrantinlliiuti, itatenetglofinLj.inverbo, cxprcf- 
fe. C. dc impub.& alijs fubftit. & ibi cam fcquuntur 
J3ar.Bald.Pau.dc Caftro, Alcx.Iaf.Dcc.& aliicommu- 
niter.quc. condufio probattir tam pcr d.I.i. quam pcr 
I qui hbcris.$.hxc vcrba.flT.de vulga. & pupilla.fubftir. 
pcr l.fcd li plurcs.fT.cod.& pcr $.li cxdifparibus,Infti- 
tut.dcvulg &ratiocft,quia illamafTcclioncraquam 
habuit tcltator in inftitutionc, paritcr in fubltitutio- 
nehabuillcvidctur, quianon ptaf.imiturquod vo- 
luctit magis fubftitutum , quam inftitutum diligcrc. 
l.Publius!$.fi.fT.dc condit. &dcmonft. & idco hoc cft 
cx intcrprttationcdcdaratiua, quiacx prarccdcntib. 
colligitur.arg.Lli fcruus plunum.J.fi.rt.dclcg.j. 

Hxcconclufioampliaiur pluribus modts : & pri- 
m6 ,f vtproccdat nonfolum quando tcftatorvtirur 
vcrbis appcllatiuis dcnotantibus hxrcditatcm, Icd 
ctiam fi tcftator alijsnominibusappcllatiuis vtattir, 
vtqiiiafubftitnitfilios,fratrcs,vcl nepotesjra in d.Lj. 
communitcr tcncntDo&orcs.quosfcquiturGuilid. 
Bcncdic. in c.Rainutius , in matcria Rcciprocx lub- 
ftirutionis , num. 1 1. cxtra dc tcfram. qux conclulio 
probatur in l.Lucius.$.Mcuia,cl i. ff.adTrcbel.& ibi 
Bar. hanc fubftinct opinionem , & in lii hxrcdcs no- 
minatim,& ibi funilitcr Bar.rT.de lcg.j. 

Hxc ampliatio per Iaf.ind.Lj. dcclararur proccdc- 
rc.quando omncs fub vno nomincvocarcntur lcu 
comprchcndcrctur, vt li omncs cllcnt fratrcs vcl nc- 
potes,& tcftatordicerct.ncpotcs fubftituo:nam tunc 
cumomnes vcniant fubvnitate abfquccoptila, ideo 
proccdit d. $.Mcuia.fccus vcro cft.quando omncs (tib 
vnitatccomprchcndi non pollcnt, vtquiacllcnt plu- 
rcsfilij.pluresfratrcs.&pluresnepotcs: &idconccef 
fcellct vtcopulaapponcrctur, vt quia diccret tclta- 
tor, filios mcos, fratrcs mcos,& ncpotcs mcos fubfti- 
tuo:nam tuncdidaampliationon procedir, cuin in 
hoccafu fubftituri xqualitcr ad fubftitutioncm ad- 
mi i tantur, lalonem in hac dcdarationc fcquitur Gui 
Iiel.dcBencdicind.cap.Rainutius, in matcriaRcci- 
procx fublhtutionis, nu. i l.ncc non candcm fentcn- 
tiam tcnct Soci.inLvtrum.$.quxlituin.rT.dc rcb.dub. 
vbi dici t ita Ang. & Imo. tcncrc in Lfi communis lcr- 
uus.ff.de llipulat.fcruor.& moucntur hac rationc. 

Dc natura ("copulxeft diftribucrc vim vcrbi c/raa- 
lircr intcr pcrfonas copulatas. l.reos. $.cum rabulis.fE 
dcduobus rcis.l.i.& i. C.li plu.vna fentcn.Scd in calu 
noftro inrcr pcrfbnas ftibftitu tas adcft copula.fcu pu- 
clus,qui loco copul.r fucccdit: ergo iftc perfonx (tib- 
ftirutxvirtute copulx xqualitcr ad fuhftitutionem 
admittuntur. 

Dcc.ind.lj.C.deimpub.&alijsfubftit. dicit hanc 
declarationem iibinon vidcri vcram: & mouctur, 
quia li in d.$.Mcuia, non cllct fadta hrrcditatis diui- 
lio.vtiquc fratrcs lubftituti cllcnt in viriles vocati. 
l.quotics.$ h.rrttlts. rEdc hxrcd.inftitucn. $.li plurcs, 
lnftiudchxrcd.iiulit.c\:Lvnura exfaradix $.rogo.rT. 
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dcleg.i.&tamenpropter inftitutionem prxceden* 
tem ibi dicuntur fubftituti pro portionibus hxrcdi- 
tarijs,quia non vidctur magis fubftirurum.quara i n- 
ftitutumchligcrc.iedhxc rario prxccdcntis inftitu- 
tionis miUtatctiam, quando frarrcs&nepotesfubfti 
tuunrur&ficpcr coptilam: ergocopulamutarnaru- 
ram fuam &ao ca reccditur proptcr lpecialem conli- 
derationeinprxcedcntisinftitutionis,&ideomilitac > 
ctiam difpoutio d.$.Mcuia,& ifti fubftituti pro hxr« 
duarijsporhonibusadmtttuntiir. 

Hxcratio Dccij mihinonplacet.cumdiucrfafit 
rario cafus d.$.Mcuia,& cafus noftri: nam in cafu d-f . 
Mcuia, fubftituti cum fimplicitcr abfqtic copula no- 
minibus appcllatfuis fint vocati, noncll mirumiia 
niecedcntiinftitutioncrcgulantur: namcum lubfti- 
tutiofitfacTapervcrbum coramune, ideocommu- 
nitcr omnesccfentur vocati & non virilner: li comu- 
nitcr, crgo fi & quatcnus dt comirtunio:lcd commu* 
nio cft lccundum partes hxrcditarias , crgo pto por- 
tionibushxrediurijs vocati ccnicntur. lcdquando 
cum copulavocantur,tuncex vicopule propterpro- 
prictatcm vcrborum, a qua in dubio non cft rcccdcn 
dum.l.n6alitcr.ff.dchg.j.intelIigunturvocati cqua- 
luer ad liibftitutioncm, cum natura copulx iit diftri- 
bncrc vim vcrbi xqualitcr intcr perfonas copulatas, 
d.L reos.$.cum tabulis. fTdc duobus reis. & cx vcrbis 
&proprictatc vcrborum chcitur tcftaroris volunras, 
d.l.non alitcr. & idco quodin talicafuxqualitcr fub- 
llitutiadmittantur.cftcxtcftatoris voluntatc. & pro- 
ptcrca eft quod fubfti tutio ab inftitutionc prxccdcn- 
tinonregularur inhoc cafu, qux voluntas tcftato- 
ris cx vcrbis fcucxproprieratc verborum noclidtur 
incafu prxccdcnti.&idcofubftitutio tunc abinfti- 
tutioncrcgulaturcxracitarcftatofis voiuntate, qua? 
cliciiurabinfthutione.cumnon prefumanrur magis 
iubltituti quam inftituri dilccii.LPublius. $.fin. flde 
condit.&dcmonftrar. 

Licct,quando fubftituti nominibus appellatinis 
fub vnitatecoprchcndi non poftiint , runcadmirtan- 
tur xqualucr. tamen hoc lntclligendu cft quoad fra- 
trcs, &quoadncpotes: nam fratrcsadmittunturad 
dimidiam , ad altcram ver6 dimidiam ncpotcs .quo- 
ad vcro ipfos fratrcs, fcu quoad iplos ncpotcs , fccu* 
cft, cumfratrcs interfc, &ncpotcsinterfcdiuidant 
pro hxrcditarijs porrionibus . ita tcnet Imola in d.l.fi 
comunis fcruus, quem refcrt & fcquitur Sod. in d.$. 
quxlitum.& mouentur arg.d.LLudus.$.Mcuia.fT.acl 
Trebcl.& ira ego tcneo, licct Ang.in d.L fi communis 
fct uus, conrrariurn rencat . nam fccundum opinionc 
Imolx tenct ctiam Ang. Arct. in $.& fi cx difparibus. 
ff.de vulg.fubftitur. 
C Secundo principaliscoclufioampliatur, fvtpro- 
cedat ctiam fi lit facta fubftitutio nominibus appdh 
tiuis, & nominibus proprijs prcmittcndo nomina ap 
pcllatiua: vtquia rcltatordixit.fuprafcriptos hcredc» 
meos, Titium, Scium&Caiumintiiccm fubftktio: 
nain tunc pro portionibus hxrcdirarijs, & non cqua. 
litcr fubftituti intclliguntur. Bald. Ial"& DcC.in Lj C 
dc impub.& alijs fubltif.it. BahUn l.turpia. $.fin.ff.dc 
lcg.j.gl.inLita hbcr.$.fi.ff.dcftarulib.& inl.nonnun- 
qiiam.fTad Trcbtl. & Guilicl. Bcnedic in d.c.Rainu- 
tius, innutcriaRcciprocx iiibltitutionis,num.i i. 

qux 
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quxconclunoprobauirper rcx.in l.fifcruuscomma 
nis , 1'vlama. ft. dc Ihpulat.fcruor. &probatur ctiam 
a fimilnnam an dclegatioalicui facTa,ftt facTafub no 
roinc ofhci j vcl dignitaus & iub nominc poprio, ari 
hoc vt cognofcatur,an tranfcat ari lucccuorcm in ofti 
cio, diftinguitur , an prxccdat nomcn proprium, vci 
appcllatiuum. c.quoniam Abbas, &ibi DocTorcs, dc 
ofticdcIeg.Doctorcs in Lrnorc, &in L& quia.fT.de i u- 
rifdichomn.iudic. 

7 Tcrrio ampliatur , f vt proccdat ctiam quando no 
apparct.quo nominc facta ilt lublhtutio,& iic fumus 
indubio: nam tuncetiam fublbturi pro portionibus 
htreditanjs vocati dicuntur : & excmplum ponitur, 
quando tcftcs non rccordan tur,an tcllator dum lub- 
ftituit,vfustitnominibus proprijs vd appcllatiuis , 
vcl quando tcftator in fupcrioribus partibus tcftamc 
ti,aliquando nominibus proprijs,aliquandoappclia 
tiuis vl us cilct, dcinde diccrct, quos imitcc iublluuo. 
oamtuncpcrindc cftacfifublhtutio facTa cllctper 
nomina appcllariua.ua tencnt Saly. & Cyn.in l.j.Cdc 
impub.&alijsfubfhtut. Oal.Salyc.Pau.dc Ca(ho,Jaf 
Dcc.Aicx.&alijind.l.j.Barr.inl.li plurcs.ff.de vulg.& 
pupiLlubfht. & in l.fiue a ccrtis.ff dc duob.rcis.& bfC 
conclulio probatur pcr tcxin d.l-fi plurcs. 

8 Qiiarto ampliatur, |vt proccdat ctiam iu fubftitu 
tionc fidcicomiflaria , VI probatur pcr tex.l. Lucius.$. 
pr, infi.&$.Mcuia,&in l.quoties.in prin.tf.ad Trcb. 

«> Qmnto& vltimoampiiatur, t vtproccdat ctiaru 
in iurc accrcfccndi, quod ctiam accrcfcitpro portio- 
nib. hxreditarijs.l.liber homo.$.cuquis.fLdchcr.inft, 

I o Ha?c conclufio na ampliata ; declararur non pro- 

ccdcrc, quandoinfubflitutioncomnibus xqualitcr 
onus ctlet iniuncTum: nam tunc rationc oncrisioiun 
dh xqualiter, ccnfcn tur xqualitcr ad fubftitutioncm 
vocati, n6attcntisparnbusinlhtutionis.itatenctgL 
in cLl.j. quam ibi icquunrur Iaf .& Dcccadcm opi nio- 
nem tencnt Guil. Bcncdic in c Rainutius,in roateria 
Reciprocxfubfhiutionis, num.7-Ang. Arcin d.$.& 
ficxdiiparibus, lnflit.de vulg. fublbt. & Soci.ind.$. 
quxfi tum, nu m. j .qux conclufio probatur pcr tcx.m 
LcjUotics.rT.ad Ttcbci. 

I I Sccu ndo dcciaratur, fn on proccdcrc, quando ali- 
qui cx hcrcdibus cllenta tcftatorcconiuncb rc& vcr 
bis : vt quia tcftator in prima inlhtutioncduos fimul 
&Coniunchm inthtucrit in vna partc, &dcmum cos 
vnacum alijs hxrcdibus inthtuns inuiccm fubfhtuc 
rit: nam tunc lidcccdat vnuscx coniun&is re& vcr- 
bis, admittitur abus coniuncTus: lcd fiambo coniun- 
chdecedunt, tunc cctcii hxredcsxqualitcradmit- 
tuntur. Bald. Ang.& Saly. in Lin tcuamento.Gdc tc- 
itam.milit.Bar.in l.Lucius,in vlt.q.rl!dcvulg.&pupil. 
fubftit.^RayncNicoLde Neap. Bal. & alij in Lcohxrc- 
di.$.qui difcrcias.fT.de vulg.&pupiLiubftit. GuiLBc- 
nedi.in d.c.Rainutitis.in matcna Kcciprocx, num.7. 
vbi hanccllc communcm opinioncm fatcrur,Dccin 
d.i.j.lub numc. 1 o.iu verficu.tct tio rcgula iihus lcgis. 
Bar.inl.fi. rf.ad Trcbcl. in fi. Bal.inl.j.in 7-q. C.quaii- 
do non petcnt. parr. &ibi Iaf. & Iaf.in d.$.qui difcrc 
tas.n u. i.& in confi. 1 4 3 .lib.^^Aymon Ctaucin con- 
1II.4 i . & Dcc. in confi, 1 8 6. qux conclutio probatur 
per tcx.in d.$.qui difcretas . 

TIxc condulio pon proccdit , quando adcflct tan- 
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tii fanguinis coniuncho, vtquia patcr habcns filios et 
vtia vxore, & filios cx vxorcaJtcrainfhtucrit & muicc 
fubfhtuerit: nam tunc li vnus ex filijs prirox vxoris 
dcccdat, omnes filij tam primx quam (ccundx vxo- 
ris xqualitcr ad fublhtutionera admirtuntur . BaL& 
Nicolaus dcNeapob m Liam hoc iurc rf.cod.Alcx.in 
d.l.Lucms, Bald.Ang.Salyc & Ludo.in Lin tcft aracn- 
to.C.dc tcltam.milu.lmola, & Pau.de Calhin d.$.qui 
difcrctas, & Dccin conii. } 04. &GuiLBcncdicin di- 
cTo cRainurius,in matcna Rebprocx,nu.8. & clt c6> 
munis condulio.quxan tit vera.aius dilputaui.itcm 
dcclara principaicm conclufionem, vt pcr lafin d.l.j. 
in z.col.in verf.Tertio iingulahtcr limita. 
1 1 Sccunduscafusprincipaliscft, fqnando nomini- 
bus proprijs fit rcciproca lubthtutio: vt cxcmpli gra- 
tia, teftator lixredibus infhtuus pro inxquah porrio» 
nc Titio, Scio, & Sempronio duit: Ti li um.Sci um, & 
Scmpronium inuiccm fubflituo . & in hoc cafu par- 
tes adiecfx in infhtutionc, non in telliguntur in fub- 
Aituaoncrcpcnrx, immocxfubflitutioncvocabun- 
turxqualitcr, non habitaconfidcrationcdcportioni 
bus hxrcxhtanjs.ua tcncntgLBart. Bald.Pau.dc Calt 
Alcx.Iaf.Dcc&alijcommunitcr,incLl.j.C.dcimpnb. 
&alijsfubiht.GuiL Bcncdicind.cRainunus, in ma- 
tcria reciprocx, num.9. & Cumanin Lturpia.$.rin.rT; 
dc lcg.j.qux condufio probatur pcr tcx. in J.nonnun- 
quam. fT.ad Ticbcl.&rauodifTcrcntixintcrnomina 
propria &appcllatiua, cxmcntcDocToru prima clf, 
quiaquandofubibtutioiitpcrnomina propria.tUnc 
pcrfonxcnumcrantportionc$,&ficnon habctur rc- 
ipcdus ad pornoncs, fcd ad pexfonas. quod fecus cft, 
quando fit pcr nomina appcliatiua, quu tunc portio- 
ncsdinumcrantpcrfonas, iiatraditUald-ind J.j. Sc- 
cunda ratio cfl, quia f ublhrutioquando fit pcr nomi 
na propua, ncceflc cft quod intcrponaiur copuia.vd 
puncfus cius loco: lcd dc natura copulx cft di if ri buc- 
re vim verbi xqualitcr intcr perlonas copulatas.l. 
r cos. $.cu m utlibu s.rtdc duobus rcis. & l.j.C. ti piurcs 
vnafentcn.crgocopula,qucintcrifta nomina pro- 
priacadir, operatur, vt I ublhtuti xqualitcr ad fupih- 
tutioncm admitranrur.quod fecus cfhquadopcr no- 
minaappcilatiuafit, nam tunc dicfa fubftitutio fit 
lub vnuate fcrmonis abiquc intcrpofirionccopulx, 
iu tradunt Fulg.in dJ.j.& Cuma.in <U.turpia,in finc 
& in Lfi coramunis fcruus. ff.de ibpulat. fcruu & hinc 
primoinfcrtur.quodlicllcntduo hxrcdes eiufdem 
norainis,&tcftatordiccrct,Titio$fubftituo:tuncci} 
intcr eos non cadat copu!a,ccnfentur vocanad fubfti 
tutionem, fecundum [mrtioncs inftitutionis, Cuma. 
in cLL turpia, $.fi. laf in d.Lj. & GuiLBcncd. in dcRai- 
nutius, in matcna reciprocx, nu. 1 o.& probatur pcr 
tcx.inl.fi hxrcdcsnominatim,in vcrbo.cnumcrario, 
iundisdictisibi pcr Bart.rlldeicg.j.Hincfccund6in- 
fcrturquod quando vocantur hxrcdcs nomincap- 
pcllatiuo, fcd ti t cxprclla nominatio pcrfonarum,pu- 
ta hlius tuiis,&cvcl primus & fccundus,& tcrtius lic- 
rcs: tuncficri dcbctdiuitio pro virili.&ita intelligi 
potcft tcxtus in d.Lti hxrcdcs nominarim.& in d J a > 
pia. $.fin.& cum lucillationc pcrtranfitSocin. in d.$. 
quxfimm, licec cogirandum rclinquat. Contra hanc 
iilationem facit tn.ni Lfi quis rcftamento, &in Lqui 
pecuniam. $.j.£dcftacuIib.Sod.ind.$.quxfitiim, tc- 
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Tt cbcllia.& in l.vrrtim.f .fin,ff!de reb tfuk 



fponrlit dicensqdicctibi fi ftarulibcriuflus cft dare 
quibuklam nominaris hc/cdibus,tcncacurdarepro 
hxrcditaria portione, illud ibi cft , quia hxrcdcs pa- 
tiuntur damnum ammiffionisdominij ferui pro h.r- 
redicarijs portionibus , idco admirruntur ad fidcico- 
inillum pro cifdcm portionibus. Hccfolutiocft con- 
rra tcx. tn l.itaiibcr. ffdc ftatuhbcr. vbi agitur dc tali 
oncrc fei ui.cui libcrtas rclinquitur: & ramcn ibi dici 
uir,quod hxrcdcs nominati veniunt pro vi rili.fi; So- 
ci.ind.$.qurlitum, perd.l.itahbcr, condudit quod 
an iftopropolito, onushbcrratis datxfcruo non ha- 
bcrurinconlideratione, cum nocontincatonuspe- 
cuniaiium:& non habet iocum in tali materiadifpo- 
iitio.l.quotics. fTad Trcbcl.ideo mirandum cftdc So 
cino, cum non rccordcrur dc co quod in codcm $. 

3uxlitum,antcadixcrit.Dcc.iii d.l.].alio modo rcfpo- 
ct,diccnsquod dicfaiuraproccdunr, quandono- 
mina propria cranc cxprclla iimuicum nominibus 
appcll.itiuis,quocafunominaappdIatiuaattcndun- 
tur.& hxc fiut folutio gloflfin cLl.li quis tcftamenro. 
lllatio virtutc fupradicTx rationis vidct ur vcra,& mi- 
hi in pun&o iuris placct. 

Tcrtia&vltimaratiointcr nomina propria&ap- 
pcllaciuacft.quiaapptllaciua vcrbaomnihus funtco- 
munia.vndcquatenus hxrcditas cft communis, catc- 
nus ccnfentur grauari, fcd noinina propria conuc- 
niuntcuihbct lcparatim.ita quod vnumaltcri non 
conucm t, & idco virilitcr ccntcn tur grauati & voca ti> 
vtinl.nomiunqua.fT.ad Trcbcl.& hincinfcrturquod 
fididumfuitTitijs,vcl Sernpronijs.fieretdiuilio pro 
hxrcdiraria portionc, iicct iint cxprdla nomina pro- 
pria , tamcn quia communia lunt perindc cft ac li cx- 
prella cflcnt nomina appcllatiua, & idco quarenus eft 
communio,catenus vocatuT, & proptcrca cum com- 
munio iic fccundnmportioncshxrcditariat, idcofe- 
cundum poitioncs h.Tredirarias vocanrnr.Et hinc 
etiaminfertur, quodhxrcdibusinftitutis.fi iniuncTu 
cft grauamcn.nominando filium Tirij,& filium Scm 
pronij , qu6d runc diuiiio fit pro virih, cum non fint 
nominati pcr nomroa communia T cum vmtm altcri 
non conucniat,& ita rcn«Spci.in d.J.quxlitum. 
13 HxcprincipaliseoclDfioampIiatur, fvtproccdat 
ctiam quando fubftitutio fa&a ellct nomimbus pro- 
prijs & noininibus appelhuiuis, &nomina propria 
prxmiuuntiir. nam tuncfubftiturixqualitcradmir- 
tuntur.vtcftquandodicTum fuir, Titium, Scium& 
Caium, hxrcdcs mcos inuiccm fubftiruo. ita tencnt 
Bald.&laf.ind.l.j. Rald.ind.l.turpia.$. fin.&Guil.Bc- 
ncdicTi m d.c.Rainutius,in materia rcciproce.mi. 1 1 . 
&cgo ctimhac ampliarioneconcurro,licctcontra- 
riam fcntcntiam tcncat Dcc.in d.lj. 
14. Declaratur lurcconclulio.tvtnonprocedatqtian 
do funt inftituti ex dilparibus p.utibus, &pro portio 
nibushxrcditarijsonerati: namtuc liccc nominibus 
proprijs vocentur : tamcn non admictuncur vinlitcr, 
(cdprohxrcdirarijs portionibus, proutonusiniun- 
cTum fuit . nam ficur impofitio oneris variat difpoli- 
tioncm , quando hxrcdcs vocantur nomincappclla- 
tiuo: itaccnfcturvanarcdilpofitioncm.quando vo- 
cantur nominc prnprio^Sahv.Rar.&Dcc ind.l j.Rar. 
in l.turpiain pnma onpol.rT.dcleg.j. &Scci. ind.fS. 
qualitum , qux con Juiiopiobaturin l.qnoiics. ffad 



1 j PnrdicTiconclulioprocedic, tquando pliires hr- 
redesfuncvocati, & fic fumns-in inftirurionibiis & 
fubfUtutionibus: nam tunchabctur confidcratioad 
nomina propria, & ad nomina afppclwtioa , &ad 
onerisimpolitionein:fccus, quando tunt pluresleg» 
tarij vcldonatarij caufa mortis vocati, nam tunc lcra 
per cenfencu r vocat i pro vi r 1 li & on cran , 1 1 uc 1 1 n t cx. 
prcfla nominapropria,liucappcllatiun, Alexan.Iat.& 
Dccind.tj.Sc*i.ind.$.qucTitum,&Guiticl.BrncdiC. 
ind.c.Rainutius,in matcriareciprocx,num. 1 o.qux 
conduiioprobatur pcr tcx. in Lvnica.f lcd vt manifo- 
ftetur.iuncTa glof.ibi.in vet bo, pro vinli.C d; caduc 
tollcn. qucm ad hoc ibiPaulus dcCaftropondcrar, 
Hxcdcclaratiofecundum antcdidos DoCtorcs, pro- 
ccditin oncrc exrrinfcco: fccus in oncrc inrnntcco 
rci legatx.quiatuncproportionibus, proquihnscli 
facTum lcgatum, pro eildcm ccnfcntur grauan . qua? 
dcdaratio an vcra fit , videas pcncs Sodn. in dicto $» 
quxlitum,in x.ctlum. 

1 6 Principalcm f conclufioncm fcamdo dcclara, vc 
pcr Angc. Arcu.in $.&fi cxdifparibus, lnltuuudo 
vulg.numero ti 

1 7 Tcrtius cafus prindpalis cft.tquando aliqtii voca- 
ti funt nominibus proprijs , aliqui appcllaruiis : & m 
hoc cafu coduditur.quod wcati nominibus propnjs 
intclligunturvocatiin viriles& xqnalesportioncs, 
quamuis inxqualiter infliruti rcpcnantur.Vocati vc- 
r6 nominibusappcllatiuis.pro portionibus hxrcdi- 
rarijsvocariccnlentur. ita concludunt Bart. Salvccr. 
Alex. IaC&Dcc.ind.l.j.Guil.Bcncdicin matcria rcci- 
procx.in d.cRaintiiius.num.i Angc. Arct.in$.& 
ii cx difparibus, Inftit.dc vulg.fubllit. & Barr.in l.ttir- 
pia.ftdelcga. j. &moueiitur,arg.l planc,laj.in i.re- 
fponfo.fTidclcga.primo, & l.li parcr filia fr.devulg. 
&pupil.& fecundum Barr. facir tcx. cum glolla in Lli 
quis tcftamdito.rT.de ftatulibcr. 

In fccunda pr i ndpali conclufione, qux cft an con- 
diciopofitaininftitutione, in fubftitutione rcpctit* 
cenfcatur. dccreui hic poncrc materiam rcpetitio- 
nis conditionis, an conditio in vnadifpolirione pofi- 
ra.in altcra rcpcti ta ccnfearur, cum hxc marcria in va; 
rijs locis pcr Dodorcs tradarur. &quiacftmaceria 
mulcacontincnscapita, ideoniliordinatim proccda 
tur.quisin multosde facili potcritcaderecrrorcs:& 
drca hancmaicriam eft diligcnccr attendcndum, cd 
fxpcinacTu pracTico difcuticndavcniat. &idcopro 
facilioii dcdaiationcquaruorconclufioncs principa 
lcsconlidcrandas eireiadicaui: Quarum primacft, 
An conditio politain inflitutionc, in fobftitution* 
rcpctita ccnfcatur ? Seninda cft, an conditio appolita 
in lcgatoccieaturrcpctitainaltcro legatoincadcm, 
vel in alia&dtocrta voltmrarc, vt in codicillis,fado } 
Tcrtiacft.an condirio appolirain inftinuionc, ccn- 
fcrrurrepciita in legato facio in eodcm teftamcnto, 
vctincodicillis>Qiiarra& vltimacft, anconditio po- 
fira in inllitutione fcii in legato fado in vno rcfb- 
mcnto, cenfcaturreperira in inftttucione lcu lcgato 
facTo in altcro reftamcnto . 
1 8 Circa primam conclufionem tduo cx mcn tc Do- 
cTnrum (unrconlidcrandicafus, &primuseif,quarH 
tk> loquimur de CQntlicione adicda inliitu ti . n i,qu« 

conditiu 
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conditioappcllaturqualitas, nonautemrcliitu ,ncc 
difpofitio.l.fiquisfiuSconditioncdandorum i o.ffii 
quis omi(.cau.tcftam.& in hoccafuconclututurcon- 
ditioncm inftitutioiiiadieCtam non ccnlcrrrcpecita 
afubfticuto.l.fub conditioncrf dc hxrcd.inftit.l.qux 
conditio.ff.dc condit. & dcmonft. & l.ab omnibus.$. 
cum quidam.ff.de Icg.j. 

Dubitatur , an Iixc conclufio proccdat in coditio- 
nc potcftariua , vti proccdit in conditionc caiuali : vt 
excmpIigraria.Ticiusinftitutus fuitiubconditionc, 
ficcnturn dcderiiTitio.tuncdubitacuran hxccondi 
tio intclligatur ctiam rcpetita inperlona fubftuuti. 
In hocdubioduxiuntDoclorum opinioncs: Prtma 
cft ncgatiua.&iicquod anrcdictacondulio nonpto- 
ccdat in conditionc potcftatiua, &pcr conlcqucns 
conditio dandi ccnfetur repctita in pcrfona lubltitu- 
ti.itarencrt;lol.ind.Lfubcondiiionc, quam fequun- 
tur lbi Raph.Cum.& LacdcPtit.quos rcfcrt & fequi- 
tur laf. in l.licct Impcrator , num. 4 f . ff dc lcg.j. & idc 
tcncrgLinLvnica, in S.profcriinda.C.decaduc.toll. 

Contrariam opinionem tencnt Dar.l5.il.Pau.de Ca 
ftro, & Ang.in d.l.fubc6ditionc,Aiig.&S.dyc.in Lvni 
ca.$.pro fccundo. C.dc cadiic.iollcn.lmola& Pau.dc 
Caftro in d-l.qux condirio.& hxc fccundi opinio mi 
hi magis placcr, quxprobarurr.impcrracioncs Bal- 
di,quampcr l.fi.ffdccondic.inftir. 

Hanc condufioncmdcclara primo, vrpcrMarcu 
Antonium Nattaminconii.4Sj.l1b. ). fccundo dt> 
clara vt pcr Ruinum in confi. 1 10. ntim. r . c< 6.vol. j. 
1 0 Sccundus cafus clt , f quando loqumuu in legatis 
rclidisab in(tituto:&inhoc cafu coududas Ugata 
cenferi a fubftituto repctitxLlicct Impcrator. ff.dc le- 
ga.j. &non iolum lcgara reperitaccnientur , lcdctii 
quahras adieda legato: & idco conditio adiccta lega 
to rcli&oab initmito,ccnfcturrcpcritaa fubftituto 
vigorc taciti rcpctitionis, vt cft tcx.in l.fin. $.fin.ff dc 
fidcicommill.libcr. I Ixcconcluhoampliatur&Iimi- 
tatur pluribus modis, quas ampliationes & limitatio 
«ics vidcrc poteris apud lalbncm indd.licct impcra- 
tor,num-4 r.cum fcq.ad qucm mc remitto. 
*o Cuca fccundam conclulioncm, fcx menrc Do&o 
rum plures funt coniidcrandi cafus: & primuscft, 
quandocft identitas rcrum &pcr(onarum, ideftil- 
lius, qui rclinquir, cui rclinqumir ,& a quo rclinqui- 
turcxcmpU gratia. Tcftator rcliquit Titio fundum 
Scianum iubcondicionc, puta li nauis cx Afia vcnc- 
rit: & dcindc rcIiquicTitiofundumScianum,Du- 
bitatur an in hoc cafu , conditio in primo lcgato ap- 
poiita,ccnlcaturin fccundo lcgato rcpcttta? & in hoc 
caiu Bai t. & Albcr. in l.in repctendis ffdc lcg. j . con- 
ciudunr, quod autaicriptio iccundi lcgati fit incon- 
tincnti.auc cx in tcruallo: ii cx intcruallo , nu ccnfctur 
fa&a rcpctirio, fcd vltimum lcgatum purum dcbcbi- 
iprJ. ii mihi & tibi.j.in lcgato.ffde Ieg ).& Lquod tra 
dicum. fl. decondit.&dcmonftrat. Siincontincnti, 
autinfecundolcgatofic commcmoratio primi,aut 
non:iifircommcmorario,nonfic rcpctitio: fi non 
iu commcmoratio, tunc cht in clcctionc lcgatarij 
accipcre purum vcl conditionalc.L non adca.ffdc 
condit.&demonftrac 

Hxcopinio non placct Goffredo in Lcum patcr. 
fabinftituto.£dclcg.t.n.um.S.&.?. nam dicitipfc. 
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quodii fccundum Icgatum non opcratur crf.-tff.um 
& fic cft fruftrarorium ii condirionis rcpctmo int cl- 
ligacur,tunc fiucloquaris dccondirione.liucdc mo- 
do, veldcdic, atu dcfidcicommillo.nunquamccn- 
feturfadarcpcririo.vt ii verbigratia.primo Titio 
fundum dcdcro 9t rogaucro cum vt dcr aliquid Sdo, 
dcinde abcodcmluTcdceidcmTitio lcgefundum 
cundcm , fidcicommillum non intclligctur rcpeti- 
tum, nccin hoccalucurandum eft, vtrumcxiatcr- 
uallo vclincontinenti lccundo Icgaucrit , qux con- 
clufio rarione&lcgcprobatur. 

Rationc, quiavcrbadebcntaliquid opcrari,& vt 
aliquidopcrcnturinrcIIigidebcr.Lliquando.in prin. 
tl.de leg.j.led in iflocafu lecudum legarum nihilopc- 
ratur.quiacft idem pcr tdcm, cum cidcm & ab codc 
lcgatur, crgo nclccundum lcgatum ftuftracoricpoG 
tumiitpertcftatorcm, &ncciusvcrba nihilopercn- 
tur,concludendum cftcondirionem inprimolcgato 
pofitam non ccnieri in fccundo rcpctitam. 

Lcgcprobarur pcr tcx.in Lfi tibi ccrt.im. ff dcadi- 
mcn. legar.qui tcxtus licct in fideicommiifi grauami- 
ncloquatur, tn cius difpofuiolocum habctin omni 
conditionc vcl dic.vcl modo, quia fi non intclliqirur 
rcpctitum fideicommiiliim, multo minus conditio, 
vtprohatur exduabusicgibuslimul iuncliscontia- 
rijs, falicct cst I.Iiccr.ffde Icg.j.&cx Lfub conditionc. 
ff.dc hxrcd. inftit.vbi facilms fidcicommilliim intclli 
girur repetitum.quam condiiio. 
1 1 Necobitard.Lnonad ca.tvbi diftingtiirur, vrrum 
cx intcruallo,vclincontincnti,&fi inconrincnri.vrru 
fubcommemorarioncvcliincquiacautiffimc facta 
cii di&alcx. nam textus ifte in principioloquiturde 
lubdiucriis condirionibus darisvcl primopurc, dc- 
Mdcfubcondirionc.Dcindcin vcrfiicd fiprius.loqtii 
tur dc primo dato fub conditionc.dcindccx intcrual 
lo purc. poftca in vcrfi quod li purc.vfq; ad fincm, lo- 
quitur de datis primo purc. dcindc& (ccundo & 111- 
continenti fub conditionc , noautcm dc primo daro 
fubcoditionc, dcindc(ccundo& incontincnti purc. 
Vndcliprimopurc, dcindcincontinentifub condi- 
tionefine commemorationc cidcmlcgctur, qjquia 
facilitcrno rccedimusa magisplcnoproptcr minus 
pIcnum,&conditiorulceft minusplcnum, quampu 
rum.quod runc non videtur plcnc rccclfum apri- 
mo puro,fcd quod mahicrit lcgatarius.fit fcilicct,vcl 
prancns, vcl fubcondirionc.fcdqiiandoccontrapri- 
mo(ubconditionc,dcindcpurc&inconrincnri, cfto 
quodfinecommcmorationccidcm Icgctur.purandii 
cit.quod tuncftatim purum crir, &poftcriorfcriptu 
raattcndctur.liaitdicimusin hdcicommidb.vtd.l.fi 
tibiccrtam.&rariocft.quia facilius proptcr magis 
plcnum rcccdimus aminusplcno, fcilicct conditio- 
nali.quamccontra, vtprobarur inl.alumnx.ffdcadi 
mcn.lcga.& in l.li funaum (ub conduionc. $.ii patcr- 
familias,& ibi Goffrcdus.ff.de Icg. j. 

Hxcopinio Goffrcdi cft vcrior.quam ita tenet fim 
plicitcr Bar.in d.L fi tibi ccrtam, & Dcc.in confi. 1 90. 
fub num.S. in vcrf ("ccundo & mclius refpondetur. & 
huic cftquijd lcgatumvxori fadum fub conditione 
viduitatis, nonvidctur illaconditiorcpctita incodc 
lcgato pcrcundcmcidcmvxori facloincodiciIlis.fi 
rcpctitio illa mlul opcratur.prout dide mentxDcci; 

in 
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in d.confi. 1 90. fub nu.8.iium rcfpondcr contrnri)s. 

j MWlil l iill fniirklfih proccditctu.quandoadcft; 
idcntitas c.x partc pcrfonx, cut rchnquitur,& rci rdi- 
ftr.fed cftdiucriitaspcrfonarum, aquibus rclinquH 
tur.iddtfi rclinquituradiucrliscohrrcdibits.fcu lc- 
gatarijs: PSOI &inhoccalunoncenlcturfacrarepc- 
ritio.Bjr.ind.l.in rcpetcndis. &ratiocft, quiapcrin- 
rlc el:, ac li in duobus teftamctis cflct lcgatum.l.quid 
crgo. <j.fi quiv duos. ft.de leg.j. quo in calu npn ccnlc- 
rur fa&a rcpetitio,vr ci t communis opinio, quam re- 
fcrr &fequitur Curt.iu 11. in conli. 1 6 j.num. 1 4. 
DccUi atur antcdidh. conclufio pluribus modis, & 

x 1 primo, f vt non procedat, qn orario cft dcfcdiua cx 
parte rei lcgatx, vr cxempli gratia.lcgo Titio fundum 
Sciamim ltibconditionc, poflcadixit tcftator, itcm 
Titio ftindum Sci.inum hxrcs damnas dareefto, vti- 
quc in ifto culti ccnfctur fada conditionis r e pctitio, 
cum primum legatnm rcfcratur ad lcgatarium.lecu- 
dum ad Iurcdcm,& idco rcpcrijr, vt tollcicrur diffi- 
cultas.&voluitdiccrctcftator.quodpriuslceaui, hx 
rcsdcr, ita probarur in d.Lin rcpctcndis, &ibi Bar.& 
pnfcntit Goffrcdus in Lab omnibus. $.cum quidam. 
fub nu.fi.in vcrf quid crgo.ff. de lcg.j. quod proccdic 
etiam quando adcft oratio impct fcda rationc vcrbi, 
vt lcgoTitiofundum fubconaitione.itcm Scio fun- 
dum. nam & in hoc cafu ccnfctur repctitum prxce- 
dcnsvcrbumcum qualitatibus& adicdionibus .gl. 
& Bar.in d J.in rcpctendis. 

t i j Sccundbdcclaratur nonprocedere, f quando po- 
tellopcrari cffedum, ficoditiovelaliud intelligatur 
rcpctirum: namtunc intclligiturin fccundolcgato 
fada rcpetitio , ita tradit Goffredus in d. $. ab inftitu- 
to, nu.7.&antecumfuitopinioB.irtoli, quamprx- 
fcntit in d.Lin rcpctendis, dum rcfpondct d.Lnon ad 
ea. quos fcquitur Corn.in confi.tof.num.-t 5. in 1. 
vol.& ratio cft, quia muratio voluntatis non prcfumi 
tur.l.Lucius.la j.& ibi gl.fl.dc lcg. 1 .1. 3 .ff.dc probatio. 
& racit tcx.inl.eu,qui mutatam. fl.dcprobatio.&hoc 
non folum proccdit, qn idcm lcgatu cidcm &abeo- 
dc lcgarur in codcm tefto , fed etiam quando in codi- 
cillis, cum tcltator legando in codicillis, non vide* 
ttirrecefllllcapriort volunratcpolirain teftamcnto, 
Abb.in confi.^.parte i.& hinc cft quod li vxori rclin 
quaturfundus, licaftcvixcrit,& vitamvidualcm fcr- 
uaucrit, & dcindcillc fundus fimplicitcr vxori relin- 
quatur in codicilhs , vtique fi rcpctitio porcft effcdu 
operari.repctitio in codtcillis fadaccfetur , prout tc- 
nct Dcc.in d.conli. 1 po.num. f .viq; ad fincm confilij. 

14 Tcrti6&vltim6dcclaratur,|nonproccdere,quan 
doaliudcxvoltintatcdifponentisconftarct, Alcx.in 
Confi.47.nu. 5 .lib. r.Marcus Antonius Nattain conf. 
47(£.in finc. lib. 1.1 n conf.48 y . num.8. lib.j . & tradit 
Bar.in Lbcix.fCaio, coLj.rT.de fundo inftrudo.& no 
mirum.qtiia volihas tcttatoris rotum facit, vt inquic 
lunfconfultus in I. cx fado. f.rcrum ffde hxrcinftir. 
% f Sccundus cafus cft.fquando eft idcntitas perfona- 
rum&rcrumdiuerfitas: excmplum, lcgoTitiofun- 
dum fub conditione: itcm eidem Icgo domum. & in 
hoc cafu duo funr confiderandi cafus . &primus cft, 
quandolequensoratio.queadijcitur perdidioncm, 
itcm , cil imprrfcda, vt lcgo tibi fundum iubcondi- 
lionc itcmeidcmdomum. &tuncintclligiturcon- 



Trentacinquij 

ditionis fada rcpctitio. l.Seio.f . Caio. ffdcfundoin- 
ftrudo.& ibi Barr. 

Secunduscafuseft.quando fequcns orario, qu* 
adijciturpCTdichoncm.ircm.cft pcrfcda:vrlcgoTi- 
tio fundum lub coditioneritem cidcm Tuio icgo dc*- 
inum. &cuncnon intclligitur conditionis fadarc- 
pctitio. I.quifundum.ff. dcconrrahcndacmptio. pcr 
qucm texrumiradtcit Barr. in d Lin rcpctcndis,&ir» 
d.l.Scio.$.Caio, &inl.j. ff.dc publican. & vcdigaLin 
l.i fcntcntia.C.dcappcllat.&in conf.i7.&Barrolum 
fcquunrurcommunitcr Scnbcnrcs, vt Raph.Cu.ma. 
mconli. 1 1. Alcx.in confi. 1 17.ini j.vol.& in conli.<5<». 
in j.vol.Pct.dc Anch. inc.Ioanncs.dctcfta.Cornc.in 
confi. 1 19. in l.vol. Maria. Soci. in conli. 1 o.BarthoL 
Soci.inconli.«)i.inj.voL&inconfi.ii.in i.voLDcc. 
in confi.j 1 7-Iafi in fxque. lnftit.dc adio. &dcniquo 
omnes alij fcrcconfenfcrunt, exccpro Paulo dcCa- 
ftroin conli.83.inptima parrc.quidixit.quod Barto 
lusloquutus fuiccontra l.in rcpcrcndis, vbiorario 
cft pcrfcda , & tamcn repetitio ht . Vcrura Paulus de 
Caftronon benc rcprchcndit Bartolum, incuiusdi- 
dis folct indle veritas, vt inquit Soci.in confi.16 j.co> 
lum. j .in j. vol.nam in d.l.in rcpetcdis , liccr fit oratio. 
p;rfcdarcfpcduverbi: tamen orario eft impcrfcda 
rcfpcdti rci. ita fcipfum declarat Bart. ibi in i.coLvbi 
indticit illam lcgcm in argumentum , quod fiait ibi> 
quiaorano eft impcrfcda rcfpcctu rci inducirur re- 
pctitio, ita&codcmodo diccndum cft fccundu eu , 
quandooranocftimpcrfccTa rcfpccru vetbi: &pro- 
pterca Paulus dc Caftro fcnticns crrorcm fuum.mu- 
tauit fcntcntiam & icquutus cft B.utoIu in alijs con- 
fili js fuis, vt in conf. 17 f .in j.parrc,& in conf. 1 1 .& in 
ronf.t6.in i.partc. ncqueincafu iftofacicndaeft vis 
indicTione, irem.quiacft repctitiuaordinis, &non 
conditionis, BaLinl.fi.C.dcindic.vidui.toHcn. &id5 
cft in dicTione,vltra,vt tradir Arct.in conf.67.nam no 
inducit rcpctit ioncm , quando oratio cft pcrfccTa , vt 
apcrtc-dixit Pau.de Caft.in d.cof.17 j .&in dxonC 1 f». 

Et hincinfcrtur,qu6d ii vir fux vxoris vfumfrucru 
fuorum bonorii lcget, donec vidua vixerit, &caftam 
fcruaucric vitam:dcindc eidem lcdu rehnquat in po- 
fteriori lcgato , & fic in diucrla orationc , non intclU- 
girurrepetitaconditio. Bar.in d.Lin repetendis, & in 
conf.jo.Cola rcliqnir. Bal.in conf. 1 f j.quidam tcfta- 
ror,lib.f.Cuman.inconf.ii.reftator, Bal.inLfi.Cde 
indic.viduir. tollen. & Alex.in conf 96. num. j. V0L7. 
verum vt conditio intclligatur rcpetita, rcmcdiii eft , 
quod omnc rclinquatur cadcm orationc fub vno ver 
bo, Barr.in conf 17 . Bald in conf. j 8.in rcftirutione, 
lib.i. Cuman.in conf.j4.patcrvxori,inconf46.pa- 
tcr filijs,& in conf 47.tcftator.Fulg.in conC^o.domw 
nus tcitator.&Att-x.in conf t>f».vifotcftamcnto,lib.}, 
& rradif Ioanncs Gualdenfis in rradhdcarre reftandi , 
in cautelis vltimarum voluntarum , in caut. 58. 

Ernotaquoddidio, irem,quando adijcitur ora- 
tioniperfcCTx.tunccftmagisconrinuatiua.quarnre» 
pctitiua, cum fcqticns orario tanquam perfeCTa in fo 
non indigcar repcririoneifcd quado dicho,ircm,adij- 
citur orationi lmpcrfccTxex parre verbi , vci ex parto 
/iippofiti, vcl appofiti : tuc per dicrione.itc.inducitur 
repctitio, ad hoc vt fcqucns oratio fupplcatur cx prx- 
ccdetitibus, Bait.ind.conCi7, viiafacTinarratione, 

Tcrtiu« 
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16 Tertius cafus cft.tquandocftidcntitas rcni,&di- 
tterfius pcrlonarum , vt Icgo Titio fundum (ub con- 
ditionc-. itcm Scio cundcm fundum.in hoc calu con- 
cluditur.proutfupraconclufum hiir.nam li tcqucns 
oratio cft lmpcrfecia, & rcguur ab codem verbo, Ic- 
go: tuncinduciturrcpctitio.fccusfi fcqucns oratio 
ell perfeda,& non rcgitur ab codcm vcrbo, nam 
ctincnon inducitur rcpctitio: nam omnis tacita rc- 
pctitio proctdit aut rationccopulx vcl coniunctio- 
tiis , Barto. in dicta 1. Scio . $. Caio . fT. dc fundo in- 
itructo. aut rationc vcrbi regcntis totam oratio- 
<icm , aut virtutc idcnciucis racionis, vtcfl quando 
Tubelt aliqua ratio repctcndi antcccdcntia, in f cquen 
tibus, &caulcqux tacitam rcpctitioncmcxcludunt, 
funt vt aducifatio orationis, vtquia cft ibi dtctio, 
iui.vcl fccus,&limilia.itcm icparatiodiipolitionum 
&temporum, ltcm aducriatio rationis nonhabcn- 
tis aducrlatiuam rationcm, Bald. 111 dicTo confilio 
i j j.libroqiiinto.&tactusinl.lcgatiim.ff.dcadimcn. 
lcga. proccdirquando lcgatuni transfcrtur&conftar 
quod transfcrtur, alias in dubio ccnfctur faCta tranl- 
latio.cumindubionon ccnfcarur rcpctitaconditio 
pofita in prxccdcnti orationc,gloL in l.h quis a hlio, 
in l.refponfo. ff.dc lcga. primo, quam ad hoc ponde- 
rat Ioan.dc Ana.in confilioociauo, m hnc,& rcgula- 
ntcrinlcgatonon intelhgitur qualitasconditionis, 
nilicxprimatur.l.).dccondit.&dcmonltarg.Lliftipu 
latus.f .Grifogonus. fT.dc vcrb.oblig. pcr qux lura iu 
condudtt Cum.in conli.x l. 
17 Quartus & vltimuscaluscft, tquandocftdiuerfi- 
tas rcrum & pcrlonarum , vt Titio fundum Scianum 
legoliibconditione, finauiscxAliavcncrit: dcinde 
Scmpronio lcgo fundum AlTirium. & in hoccafu co- 
cluditur,quod aut cft vnicas orationis,vt cxcmpli gra 
tiaTitio fundum Scianum, &Scmpronto futulum 
AlTirium lcgofub conditionc, li nauiscx Aiia vcnc- 
rit:&tuncin vtraqiicpctlonaadcftcontlitionis tcpo 
titio.Gotfrcd.in <Ll.inrcpctcndis, &inI.hn.$.Scio.tT. 
dc lega.lecundo , & probatur la l.li lcruo . fT. dc ftatu 
libcr. Autcft diucrlitas orationis, vtlcgo Titiofiin- 
dum fubcondinonc,li nauiscx Aliavcncrti: ucinlc- 
goCaiomille: &tuncnoninducitur conduionisrc- 
pctio,gloi.Barro.Pau.dcCaftro, Albcri.&GotTrcd.uj 
d.Lin repetendis . & ratio cft , quiaconditio appoliu 
in pcrfona vnius.non ccnlctur rcpctiu in pcrfbna 
altcnus.& bdc proccdit ctiam vbi copula, &,apponi- 
turinrerdiucrlas perfonas, &fiuc fit rcrum diucr- 
firas, fiuc vnua.liue in eadc oracionc,fiuc in diucria , 
Barro.inconlilio tcrcio, vbiallcgat tcxtum procafu 
cxprcllb, in l.ftn. j.Scio. tT. dc lcg. fecundo. hoc etum 
vidctur probari inl.lulius Paulus. ft. dcconditio.& 
dcmonftratio. idem tcncnt Dyn. & Barto. in l.mulie- 
ri &: Titio. tT. dc condit. & dcmonllt at. & AlcxaiuLin 
conli. i j i.volum.d. 

Verum animaducrtas: nam fi lcgatadiuerudiuer 
ils pcrlbnis, in diucrlis orationibus tiant , non ef t du- 
bium,q> condicio appolita vm pctfonx fcu lcgato vni 
pcrlonx faCto , non ccnlctur rcpcriualtcri lcgato fa- 
<£h> altcri perfonz, fcdli diucrla lcgata diucrlis pcr- 
Tonis fiant in vna orationc, vcl in diucrfis, duntamen 
abvnoregulenrur vcrbo: vtexcmpli gratia , Scio, [l i 
mihi hxres non crit, & vxoneius Marcclix argcn- 



uhbras i r.dari volo, vel Titio, finauis ex Alia ve- 
DCSK , Icgo fundum : ltcm Sciodcmum. tunccftdif- 
hcultas.anconditto in altcra pcrfbna rcpctiu ccu- 
fcaturr &in hoc dubio conduliue proccdcndo di- 
cas: Aut condirio xqualitcr non congruu vtriqtie 
pcrlonx,&tuncnon cenlctur facTa rcpetitio, vtcll 
indicto$.Scio,inquoinper(bna Marcellx nonin- 
tdligitur fada rcpctitio conditionis,quia lilacoiv- 
ditio.lihcrcsnon critScius, nonxqualitcrcongruc- 
bat Scio& Marcdlx: nam in pcrlonaScij cratpotc- 
ftatiua.fcdinpcrfona Marcdlx crat cafualis, Barto. 
inl.Scix.fC.uo. fTdcfundoinftruclo. Bald.indtcto 
$.Seio,&tradit Alexand. in confilio t r 8. libro lcxto. 
Aut conditio tacite incrac rcfpectu perlonx cui adi;- 
citur, &tunc non ccnfctur facra rcperitio, vt cftin 
dicio $.Scio.nam illa conditio, li hxrcs non eru.adie 
c"ta in perfona Sci j , tacuc i ncrat , pcr l.qui filiabus. $. 
iin.cumI.(cquci|l.pl.inc.$.liduob'js.&l.legatum $. 
hxrcdi.lf.dc leg.pnmo, & pcr confcqticns (icur nihil 
opcrarurinpcTfonaSc;; cxprefse nominau. l.tcrtia. 
fl.dc lcga.pnmo. l.liTitio , in finc. ftiqnandodics !t> 
gaticcd.iunon dcbctopcrari in pcrlona MarcclJ.r, 
in qua alias viderctur fjcta taciu rcpetitio. 1. fi ia 
dicm. $.li fcruo.fT.de conditio.& dcmonftratio. vi- 
dcAlcxand. indido conlilio i rS.&Socin.inLmu- 
licri & Titio.ft.dcconditio.&dcmonftratio.Autcoo 
ditio xoualiccrcongruit vrriqucpetionx, &condi- 
tio adicCU ucitc non incft: & ttinc autpropric cft 
vna orario , vt in Lli fcruo. fT.dcftarulibcr.vbi didum 
ftiit Sticlius cum rattones rcddidcrir, cum contu- 
bernali fualibcr efto, nam ibi cft diucrflras perlona- 
rum & rertim , quialiberus Stichi a Iibcrtate coiuu. 
bcrnalisdiffert numcro, iiaicipli numcrodirtcruiu: 
& ; in hocca(ii cft rcpetitio cdthtionis, vt probarur m 
dLi.ii lcruo.Autpropricnoncft vnaoratio, vrTitio, 
finauis cx Alia vcncriclcgo fundum: uem Sciodo- 
mum. & tunc hcct per p.ircicipationem Tubatidta- 
rur, vcr bu m , lcgo, u mcn cu m fi n t di u cr fx rcs & pcr« 
fonx,iK>nintclligitur fadainaltcra perlonacoiuli- 
nonis rcpctitio, & ita tcnct in fpccic Goftrcdus in di- 
cto§.Scio,numcro S.&ratio cft,quiaqui in ccrtoca- 
ui fibi prouidir, vidcrur vcllcin calu omillo prouifio 
nem cetlarc Lcoinmodillime. fTdchber.& pofthura. 
Lfi cum dotem.in pri nctT f olu to m atrim.& Lli cx 1 1 a- 
ncus. fTdc condicob cauf. immo in cafu non cxprcf- 
lo, vidctur potius voluillc contrariam dilpofitio- 
ncm lu caiu omillb libi locuin vcndicare. cap.non- 
nc, de prx(umpt. L mantus.C. dc procurat. I.cutn 
prxtor , m principio.ft.de ludic l.cuncta. $.Hn. ft.de 
conditio.& dcmonftratio. crgo tcftator,qui in pcrfo- 
naTitijprouidit, lcgatumiu dcmum iocumhabc- 
re, linauisex Afia vcncrir, vidcturnollc hancdifpo- 
fmoncm fibi locum vedicarcinpcrlonaSci;, inquo 
illa conditio omilla fuit. 

Exfupradicbs habcsdtiarumconclufionum rcfo- 
lutioncm:primx,an&quando conditiononcenfca- 
rur rcpctita: fecundc. an & qiudo ccnfcatur repctita . 
iS Primamdcdaranonproccdcre, fqiundoadcftin 
fccundo lcgatodictiorcpctitiua, Hoc amplius : nam 
tunccctctur facta conditionis rcpctitio, vtprobacur 
in Lnuia, & in Uibcrtis.ft.dc condit. & dcmonft. & ta 
Lcum fcruus . iT.dc conditip. inftituu Hxcdedaratio 
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dcclaraturaliquibus modis: &primononprocedit, 
quando conditio pcrfonx cohxict , & rcpctitio Ht in 
duicrlis prrlonis, vt li dico , Tino fundum, li liluros 
habucrit lcgtJidtindcdicmi.HocampliusSeiocquu 
lcgomi runc no intclligitur in aliquo facta rcpctitio, 
ficut ncc in transl.utoncvt d.l lcgatum.ff.de adimcn. 
Ict;a.quiancc hocnaiuracoccdir, ncc tcllator voluir. 
l.vnica.f.ncautcm. Gdccadiictollcn. traditGoffre- 
dus in l.ii tibi purc, num. j i.ff.dc lcg. j .Sccundo non 
proccdit , quando rcpctitio coditionis rcddcrct lcga- 
tum inutilc: tum tuncconditionon inrclligctur rc- 
pctita.quiainutiluas ptxdicia fjcitin dubioccllarc 
rcpctitioncmconditionis. vbi ccllantcinuuhtatccd- 
ditio diccrctur repcrita.vc probatur pcr ca.qux in li- 
mili notantui in l.lcruus.fupcr vcr.cxtitcrit.ft.dccon 
tlit.inftitur. cxcmpli gratia, tcftator dixit , Titio fun- 
dumTitianum, ii fundum Scianum nunquam in do 
miniofuohabucrit,lcgo:dcindc dixit in codicillis, 
Hoc amplius cidcm Titio lcgo viam pcr fundum 
mcum Caianum ad fundum Scianum. cccc quod 
couditio i n vix lcgato rcpctita non intclligctur, quia 
vix Icgarura rcddcrct inutilc. l.fundum. fl. dc fcr.lcg. 
& l.j.ftcommun. prxdio. Tcrtio non proccdir,quan- 
do cum didionc,ampIius,non adi jccrcrur pronomc, 
Hocnam illadicho non eftct rcpetitiuaconditionis, 
fcu qualitatis prxccdentislcgati.fcd cllet folum con- 
tinuatiuaacuis leg.indi. rcxtuscftnotabilisin l.li fcr- 
uus lcgatus.$.li ita fcriptum.fl.de lcg.j.Qnarto & vlti- 
mo non proccdit.quando in lcgato nouitcr fadto pcr 
dicTioncm, hoc amplius,adcilct diminutio vcl limita 
tiomamilladiminutio&lmutatiointelligiturctum 
rcpctita in lcgato prius facto, tcx. cft in I.AurcIius . $. 
tcftamcnto, il x.fi.dclibcr.lcgata.tradit Bart. ind.l.li 
ubi purc,& Ial.in l.lcgata inutilitcr, nu. -t ft.de lcg.j. 

Sccundam conclulioncin dcclar.i pluubus mo- 
dis,t&pnm6 non proccdcrc,quandoconditio,qu9 
apponitur primo lcgato, racitc incrat: nam tuuc non 
ccnlctur rcpcuta in alrcro lcgato . & ratio eft,quia 
qualitas,qtixfui natura taciu-incft in aliqua diipo* 
litionc, qtiamuis cxprimatur , tamc nunqium m aha 
fcqucntiorationccenfcturrcpctira, calusclt mirabi- 
lis in Lii in dicm.$.primo.rT.dc condit.&demonftrar. 
qucm ad hoc pondcrat Arc in conli.j.rcfcrcns Ravn. 
& lmo. itadiccre pcr illum tcxtum ulcm tradunt Alc 
xan.inconli.i rS.vol.£.Guil. Bcncdichind.c.Rainu- 
tius, in «j.dtm habcns filias, num. i fi r.cxtradc tella- 
mcn. Roman. in lingul. x < 4. & in coniilio 1 j 4. & 
loanncs Hicronymus Albanus in conlilio dccimo- 
nono,numero J.4.& 1 j. 
30 Sccundo dcclara non proccdcrc, fquando in fc- 
cundo lcgato ipccialis prouilio fcu conditio pofita 
fuit: nam tuncconditio appolita pnmolc«ato non 
ccnfctur rcpctitaina!tcroKgato,prout aifmilipro- 
baturmam quamuis clauluia in principio, vel in me- 
dio, vcl in finc polita, ad prxccdcntia rcfcratur. I. * .$. 
hlius.ft.de hbcr. & pofth.&Ltausfcriprura, in fi.flldc 
lcgxprimo, tamcn ad aham claululam , in qua fit fa- 
£taipcciaIisproiiifio,nonporrigitur,fecundumBar- 
toADoi'to.ind.Lralis,pcrtcx.inl.fcd & fi pcr prx- 
torcm. $.dcindcadiccit.fl.cx quibus cau.maior.& ita 
concludit Soci. in confilio 1 i.in iecundo voluminc, 
& Alcxanii liiconlibo 6fi, ui icriio vclumii:e,&in 
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confilio t c8. numctoquinto, libro<,.Cvprobanir iti 
Ltubcondirionc cumglof. lf.de hxrcd. inftituen.vbi 
conditioadie&a in inftitutionc, nunquam ccnlctur 
rcpentain fabftitutione. & gloila ibi .illignar ratio- 
ncm.quia fubftitutio fempcr fuam Ipccialcm con- 
ditioncmhabcr.vidcliccr, liprimus hcrcs noncrir, 
Hanc dcclarationcm tcncnt ctiam Berotis inconli. 
1 * txol. x.vcrfprxtcrca, vol. i.& Bartholom.Soci.in 
conlt.xi.voLt. 

1 Tcrtio dcclara non proccdcrc , f quando qualitai 
fcuconditioadiccTa in vnocapitulo lctilcgato, vni- 
formitcr non congruit ahcro capitulo icu lcgato: 
nam tunc nunquam qualitas fcti conditio repctita 
ccnfctur, Barto.cV Goffrcd. in d.l.in rcpctcndis , Pau. 
dc Caftroin conli.S8. inpnmapartc, loan.Baptifta 
dc Caftel.in addit.ad fing.Roman.in iing.i 5 4-& tra- 
dit Barto. in LScix.$. Caio. ff". dc fundinllruc& nota 
quod qualitas fcu conditioxqualitcr cadcrc dicitur 
lcu vniformitcr , quando cadcm condi tio numcto & 
fpecic , & fic omnt rclpcctu , & pari ter , vt fuit in pri- 
mocxprefta, dicitur ciiam lccundoconucnirc, vclu- 
tieftconditio.linauiscx Alia vcncrit.qux vnifor- 
miicr & inlpecic vtru]uc ablquc aliqua diffcrentia 
conucnit, vt cft in calu.l.patcrcum rilix.in fine.fl.de 
paCt. doral. fcd vniformi tcr non dicitur conucnire in 
lccundum lcgatum , quando conditio pollcr iolum 
cadcrc in gcncre, non au tcm in fpccic.ncc cadcm nu- 
mcro, ieddiucriimodc.&cum ahquali diftercnria, 
vt incalu.l.fin. $.Scio. ff dclcga.lccundo, &itahanc 
dcdarationcm tradit Barto.in diCto $.Caio.in prima 
columna, in verf. Icdaduertc: quametiamfcquitur 
Bcrous incofifilio 1 xi.voluminefccundo, ncchuic 
dcdarationi adticrfatur Barr.in dido $.Caio,in vcrii. 
procuidcnria. vbiloqucndodcijs,quxin cadcmora 
uonc copulatiuc ponuntur, voluit qualitatcm fcu 
condiiioncm adicctam primx, ccnlcriin fcqucnti 
rcpetitam.ncc rcfcrr,an conditio potucrit in fcqucn- 
ti rcpcti fpccialiter.fcu vnifbrmitcr, an vcrt» in gcne- 
rc & dirTormitcr,dumod6 aliquo modo apra fit rcpe- 
ti pcr tcx. in diclo $.Caio vbi tcftator lcgauit fundura 
inftriictum & domum:&illa qualitas,inftructum t 
etia.niiidoino tacitc rcpctitur,& tamcn hxcquali- 
tasinfpccic,& vniformitcr repctita dici non potc- 
rat, kd fohim in gcncrc, quoniam in fpecicaliud cft 
inftrumcntum fundi,& aliud inftrumctumdomus, 
quamuis in gcncrc ram domus poffit dici inftrudta» 
quamfundus.fcdalia &diucrla Ipecic inftumcnti. 
quia rcfpondctur.quod diflcrcntiacft.an (imusin- 
tcr plurcs rcs,inrerquascadatcopula,aninterplu- 
rcsorationcs,an vcrb inter plurcs pcrlonas: namli 
fumus intcr plurcs rcs, intcr quas cadit copula, & 
in cadcm orationc.& tunc proccdir id quod dicit 
Bano.namtuncfatis cft quodconditio feu qualitas 
ctiam in gcncrc poffit rcpcri in fcqucnti , vt cft tcx. 
in diclo $.Caio, fm Bartolidccl irationcm. Autin- 
tcrplurcs orationcs, &tunccum rcgularitcrcondi- 
tionis rcpetitionon fiarJ.qui ftindum. ff.de contrah. 
cmp.& I. li quis a filio, in prin. & ibi Car.rf.dc leg.j.ne- 
ccllccftquotlin calu, in quolitrcpctitio, vniformi- 
tcr fecundo conucniar numcro & ipccic , ablqucali- 
quali diffcrcntia,& pcr cundcm modum.vt tradit 
Bai to. in d.Lin repetcndis . & hinc cft quod it Icgaui 
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vxori annum lcgacum.doncc honcftc &caftc vixerir: 
itcmcidcmdomum, non potcftillacondirio, doncc 
honcftc&caftc vixcrit, intdligi rcpctita in fcqucn. 
tiIcgatodomus.&rariocft, quiainpnrcedcnti leqa. 
to dida condi tio no cft cxtin&iua alicuius lcgari, icd 
impediret origincm pro fcqucntibus annis^ vtl.qui 
concubinam. $.vxori. ff.de lcg. j . iftum autcra efFcdti 
non potcft opcrari in feq^ucnti lcgato, quia no eft nili 
vnu: vndcifta rcpctitio (cqucntib-pcrcundcmodum 
nocongruit, vtl.cum patcr.J. cum imperfccra.fTde 
lcg.i.& tradit Bar in d.I.in rcpcrcndis . Aut intcr plu- 
rcs pcrfonas,& tunc non fufticic, q» qtialiras fcu con- 
ditio pofllt rcpcti tantum in gcncrc.fed nccclle cft, q» 
qualitas fcu coditio pofllt rcpcti vniformitcr, & pro- 
urcadcm numero, prout fupradictu fuit, &dtcitur 
cx Bar.ind.§.Caio,in vlt.col.qtii ibi comunircrappro 
batur.prour traditBcrous ind.conf 1 1 i.fubnum.4. 
&probacur in l.fin. J.Scio.ffdc lcg. 1. 
$ 1 Quarto dcclara non procctlcrcfqtiandoconcur- 
ritfauor fanguinis& filiorumfauor: nam tuncnon 
ccnfctur rcpctita qualitas.&ratioeft.quia cum fi- 
mus in conicduranda tcftacoris voluntatc, vidcliccr, 
an vclucrit lcgarc purc.an fub conditionc crcdcn- 
dum cft cum purc legare voluille rationc coniun- 
Ihonis fanguinis.l. Aurclius. f. Titius tcftamcnto. 
ff. dc hbcrat. Icgata. cum concordantibus ibi alle- 
gatis pcrglollam. & lieceft benigniorinrerprctario» 
quamqj pater repcterevolucrit conditioncin fcquc 
ti legato: nam non eftcrcdcndum patrcm voluiflc 
adco filium grauarc.vt vtrunq*, legatum volucrit fub 
conditioncrdinqucre.vtin terminisdtcic Pau.de Ca 
ftro 1 ' n co n f 1 6 1 n ri . 1 n 1 .pat rc. con fi rmatur hxc con- 
duliocx hoc fimili : nam quandoalicuilc^aco rem- 
pus ccrtx xtacis adijcitu r, vcrbi grariajcgo Scmpro- 
nio dccctn.cum crit annorum fexdcdm , illud lcqatu 
fuinaturacftconditionale.l.licuileqctur.in prin. ot 
ibi notatis per Doclores.rT. dc lcg. j. & tamcn quando 
talclegatum rdictum cft filixrarioncconiuncrionis 

Eurnm cllccxiftimarur , & quod in dic dilara lit folu- 
o caliis cft notabilis in I.Sci us Saturninus. Cad Trc 
bcl.vbi Bar.rradit Bal. poft glof. Gquan lodicsJcga-» 
ticcd.Soci.in conlLpx. in |.volum.&hanc declara- 
rioncm rrfcrt & fcquitur Hicronyinus Albanus in 
conii.r0.num.i7. 
3 i Quincodedara non procedcrcf vbicunqueexre- 
pctitionc qualiurtsfcuconditionisabfurdum rcful- 
tarcc,aurdilpnlitionis fubfcquccis inuahdiras fcquc- 
rerun nam tunc nullo modo dcbct.ncc potcft did fa- 
c>a repetitio,vt cft tcxtus notabilis in I.cum patcr, & 
ibi Bar. fTde pa&.doral.& voluit ipfc Bar.in l.talis tcri 
ptura.infine.invlr.col. tT.de lcg.j. &tradicBcrousin 
dxonli.t n.vol. z. 
34 SexttV dcclarafnon procedercquandoactusJe- 

Juens fui natura fuunrabilis rdlringerctur, li prxcc. 
cnsqualiras &conditioad eumrefcrrcrctur:rum 
tunc non ccnfetur fa&a rcpctirio.ira Innoccn. & But. 
in c.cum dilcch , dcdonat.& in fpccie. Alcx. in confi. 
4S.nu.S.Iib.j. &i:iconfi. 1 j 8. nu.8.Iib.6. Iaf in I.talis 
fcriptura,num.4Q.verf fcttolimitx ffdclcg.j. Goza- 
di.inconli.8o, num.^.&IacobusMenochiusincon- 
filio 8t>.numero j 1. 
5 / Scptimo dcclara 7 n j proccderc in odioiis, in qui- 
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bus nonconccditur rcpctitio qualitatis &conditior 
nis, Alcia.rcfpon.9t;.nuin.i7. vbi communcm c(Ut 
opin ioncm dici r,q ucm rcfcrt & fequi cur lacobus 
noihius in d.conli. StS.num. j j . 
3 6 Ocrauo dccl.irafnon proccdcj«,quandocondirio 
per fcpofita non cft, lcd ad qualifitondum aCtum vc- 
nir:namtunc conditio appolitavnilcgato.adaliud 
lcgatumnon rcfcrtur, vtputaiiconditio vcl modus 
infcritur vnilcgato, Barto.in l.fin. ffdc rcbusdub. 
qucm fcquuntur Alcxan.in didoconlilio 1 f 8. nu-. 
mcrofcpttmo. Ik.logn.inconlilio^o.columna 5.1'n 
princ.Dec.in conlilio o i.num. 1 .Sociiun. in conlilio 
tcrtio,numero4t.Jib.j. &inconii. xtf.numcro r.lib. 
lcruo. Capyc. dccif 1 08. num. 1 *.& lacobus Meno- 
chiusind.conli.8^. 
37 N0116& vlrimo dcdara ^non proccdcre.quando 
in lcgatocodirionali prorccdcnti cft aliqua rario fpo» 
cialis.quxdcfedc in (cquentibas: nam tunc non ccn- 
fcttirrcpctitacondicioi.ifequcntilcgaco,ctiam lidi- 
c^io,itcm,adiccra fucrit. Ucgatum fub condirionc vl- 
tima. rf. dc condit io. & dcmon ftratio. & Lea lc^c , in 
princ.rT.locari.tradit Alexand.indicro conlilio 1 ;8. 
numcro vndccimo. 
} 8 Circa tcrriam conduiionem, f quxcft, an con- 
diuoappofitaininftirucioncccnfcitur rcpctirainlc 
gato faclo in codem ccUamcto vcl in codicillis } Trcs 
ex mcntc Dociorum conlidcrandi funt caliis. 

lVimusquorumcft, quandoinftitutto condicio- 
nalis & Jcgacum afcnbuncur in eodcm tcilamcnco.& 
in hoc caf icondudicurpcr glof.Barco.Patu dc Ca- 
ftro, &GoHrcdumin LauiaJE decondir.&demon- 
ftracio.&pcrR.uinumincon(i.j>j.numcro 1 }.Ub.u 
quo<l conduio appoiica in inftitutione, ccnfccurin 
lcgaco rcpetira. qux condufio probacur in L fin j.fin.. 
fi. dcdoIiexccptio.fcd dubitatur, an hxc condulio 
procedar, tamquandoinllitutio &lcgatum ponun- 
turincadcmorationc, quamquandoindiuerlis ora 
lionibus ponuntur etiam finc dicrionc repcciciua. 
Pau.dc Caftro, tam in d.J.auta,quam in confilio-17 r. 
infine.in pnma partc.rcnct.quod hxc conclulio 
proccdac cuam , quando lnfticucio alcribicur & lcga- 
tura in diuerfis orationibus, &mouctur pcrtcx.tn 
L duos matcr.fi^dccondic. &dcmonftrar. I Juic rcxrui 
rcfpondccur, Uium potius in contrarium cctorqucn- 
do: nam ratio, quatc patrem a legatorum commodo, 
remoucat, cft, qyiacmandpando filios , obfequu- 
t,usvoluntarivxor« fux, fuprcmumiudiciumdidx 
vxori fux,voJuucuftodiri,vidicitlittera. cxqua ma- 
oifcftccolligirur, quodnoneraandpandofilios, pa- 
tcr, quicmanciparc fupcrfcdcndo filios, non obfe- 
qutitus vxon voltintarifuprcmum ipfius vxorisiudi- 
ciumcuftoduc fupcrfcdic, non fiibmouccur alcga- 
torum commodo , cum ccllantc huius Icgij rationc, 
cellcr ctiam lcx.l.adigcrc. fquamuis. rTdciure patro- 
nat.li ergo non fubmoueturparcr a lcgatorum com- 
motJo,quandoemaciparcfupcrfcdir, icquitur, quod 
efto,quod non cmancipcr cosquod lcgatorum com- 
modum patcr confcquitur.crgoconditio emandpa- 
tionisinlcgatispcrprxceprionefilijsfaCtisnonintcl 
iigiturrep tita. Er fidixcrisqualircrin tcrminishu- 
ius lcgis pater cmancipando jwftca a legacorum co- 
roodo rcmouccur,cu ccfleritdicshbcrisinpotcftate 
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MtrU cxiftentibos, quo in cafu licct cmanciplru*- po- 
(lca rilij , rcmaiie:edcbi*renrlrgaia pencs parrcm , vt 
probauirin l.li poftdiem. $.li. rr.quailorlicslrga.ccrl. 
Jlcfpondctur, nam atiquando patcr pcrmatrcmvcl 
auumhberoru^.lwgatiir, vtnhoscmancipcr, aliqn 
nonrogatur qtfcMft-maiicipcr, Ld Inb emancipatio» 
nisconditionfcfivdqnando cmancipari fucrinr, cis 
rclinqukur,& inrcr ifta in alupnbus cft diftcrcntia > & 
in aliqmbusconucnicntia.dincrenuacfr, qtna qti.m- 
rlo rogatur vc cinacipct , iplc li commodum aliquorl 
fibi a tcrtatriccrclictumagnouciit, manumittctcco 
gif ludicisofnrioinftar cius, quilcgatu agnotiitina- 
numitrerccogitur, vrprobatur in Lficuilcgatum.rT. 
dccondit.&dcmon. fed li non f ucrir rogatus cmarn 
ciparc tilium, fcd tilio fit aliquid datum (ub condirio- 
nc cmancipationis ficut in l.illa . duos matcr , fub di- 
Ctaconditioncinltituti fuerunt,&tuncparcr filios, 
quibus prouifumcftfubemancipationis conditionc 
non cogctur ctiam cxtra ordincm manumirtcie.cfto 
cni&dipli patticlTct rclictura aliquidaliud.&diclum 
reli&umagnoucrit.d.l.ficuilcgatum. Comicnicntia 
cft:quiaficut quando quisrogatur vtfilios cmanci- 
pct & voluntaric icu coacic cxtra ordinem itidicis of 
ficiocmancipat, cogiturrilijscmancipatis reftitucre 
quicquid diclts filijs cftrclicriim a tcftatricc matre 
vel auia , cfto quod non rogallct tcftatrix patrcm , vt 
filijs pcr emancipationcm fuorum iurium factis rcfti 
tucrct filijs dc rclicta.vt d.Ui cui lcgarum.$.h\& l.fcq. 
itactiamquandofilijsfub cmancipationis conditio- 
neprouidetur.&patcrcos voluntariccmancipct, cu 
ad hoccogi non poflit, ipfc tcncbitur diciis filij* rclli 
Uicrequicqniddictis fihjsatcftarricedtrehctu, cfto 
quod rcftatrrxdc rcftituendo, patrcm non rogaucrir, 
& fichcct dics legatorum filijs datorum cdlcrit, fili js 
adhucnoncmancipaiij,&acquiliucrint iurciftoplc- 
nclegatapatri vtd. I.fi poftdie. ffi.cj lcgata pcrpctuo 
rcmancbunt pencs patrcm, nili cos cmancipct , quia 
potcftvtprcmili ad hoccoguvcruntamcn p fihospo 
llcadictuspatcr cmancipcr, iplccogcturdiCtalcgata 
filijs rcftiiuerc, & (ic non obltat d.l.li poft dicm. $.Un. 
quiafateor,quoddictoparn legaraqucruntur,vt ibi, 
icd rclluucrc cogiitir fi cos cmanclpct uirc fidcicom- 
mffli tacitc relicti filijs,vt in d.l.duos mater,& in d.l.li 
cuilcgatum.&pcrhanc inductioncm tcnctGoftrc- 
dus in d.l.duos mater, quod quado cft id&itas pcrlb- 
natum.&diucrlitasrcrum (cuprouiiionu.&diucrle 
funrorationes, quodconditio appoiira inftirutioni,' 
non ccnlcturrcpctita in lcgato. tSc hanc opinioncnt 
tcnctctiam lacobus Mcnochiusinconf.86.num.49. 
&cum lfta cgo pcrrranfco. 
j p Sccundus ca(iis cft.tquando in tcftamcnro infcri- 
biturinlbtuiio&lrgatiimincodicillist&inhoccafu 
concluditur conditioncm poiitam inftirutioni non 
ccnfcri rcpctitam in lcgaro. qtiamopintonem tcncnt 
gl.Bar.Pau.de Caft.&Gorficdus in Lauia.tf.dccondit. 
& dcmoft.& Pau.de Caft.in d. conL x 7 j . in j.parte.& 
ratiocft, quiaconditiopofitain viudifpolitionc, n6 
ccnfcturin alreradifpontionerepcrita.l.qui fundum. 
fl".dccontrahcn.cmptio.fedinftitutioa(cribiturintc- 
ftamcto.lcgatum in codicillis,cc lic in alu dilpolitio- 
nc crgoconditioappoiiia inftitutioni, non intclligi 
rur rrpcti ta in legato in codicillis facio, & pro luc co 



CiU/ioncftci: in argumennjm rcx.in l.planr. f.ficon* 
Uinotim.tf.de tcg. j. & in I. qitinquagirtta. ft.de probar. 
&facithfcaluratio, rcftarrrconriuionemappofita 
inftitutioni.li voluiller, pnrnillct camcxprimcrcctia 
in IcgarofaCtoincodiciliis: crgocum nocxprcllcrir, 
ccnlctur noluillc legarocam apponcre, iuxta tex. in 1. 
vnica. 5». linautcm. Cdecadtic. toll. Icd notarpquan- 
doconftarctdccontram tcltatoris voluntatc, lccus 
cllct, qux tamcn pcr dicrioncs rt pctitiuas &cxprcfsc 
collaicdcr.Marcus Anronius Natta incof^rp.hb.*. 
40 Tcrtius cafus cft, fq fi infti tut 10 afci ibirur in tcfta- 
mcnto, & lcgatu in codicillis : fcd lcgatum in codicil- 
lisfaCtum fuitcudi&ioncrcpetiriiia, Hoc amplius: 
& in hoccalu conduditur conditionc inftitutioniap 
pofita rcpctiramcllcvirtutcdictionis, Hocamplrus, 
inlcgatofacto incodicillis, &irain tcrminis proba- 
tur in d.l.auia& ibi dtctio illa, Hoc amplius,elt caufa 
rcpctitionis.vttradit ibi glolla, qitaahj Docroresibi 
fcquuntur,& tradit Grofir cdos in Lab omnib. fcum 
quida, nu, 1 7. ff. dc lcg j.& hcc conclulio probarurct 
quiadiciio, Hocamphus.clf rcpcririua, vrprobatur 
ct in l.cu fcruus. ff.dcco<f.inftir. in l.hbcrtisomnib. fK 
dccondit.& dcmon.in l.alumnc ffdcadimen.lcga.& 
jn l.cod icillis.ff.de vfu & vfufruc. lcg. & tradit GorTro 
dus in Lli tibi purc. rfldc lcg.$ .fcd animaduertc, qui* 
qn conditioappoiira inftitutioui n6 cogruit legato , 
tunc non ccnlctur facla rcpctitio cc li lit diclio rcpcti 
tiua,Hocamplius, Marcus Anronius Natrainconfi. 
4 r 9.pcr tottim.iib. l.item quando conditionis repe- 
ritio rcddcrct lcgatum inunlc, non ccnlcrur fariare» 
pcritio, Goft rcrlus in d.l.li tibi purc, num. ? 4. 

In quarta principali coclufioncomitladilpiuatio- 
ne&cocluliti^procedcdo dias conditionepolitain 
inftone feu in lcgato faCto in vno rcfto, non cclcri re- 
pctiia in inftitutionc, fcu lcgato faclo in altcro tcllo, 
Bar.iul.Statius 1 lorus.in piin.rTdeiurcfiici.vbidicic 
n> fi in aliqao tefto cft relictu aliquad lcgarum, vt non 
olicnc!cxira famiha, &infcdo tcfloeftrclic>u linn.li 
citcr,dicit,q> lczatu fimphcircr in fecundo tcfto factu 
no intdligitur cu illa conditionc fcu quaiitarc, quod 
rxtra familia non poflit aiienarc . quod didtu Bartoli 
l c ouinair Ciir.iiin.in conf. 1 6 j.nu. i ^.Soa.m confi. 
1 1 6. col. 1. vcrf fed ad i fta con i cctur a , lib, j. Ru i n. i n 
conf <>t.nu. t }.&in conl. 1 44.ni!. i7.Hb.i.&inconf. 
? f.nu.i i.hb. ;;.Alcx.inconl.7o.hb.i. &inc6L t S.in 
6. vol. & Iaco.Mcnoch. in conf.8 r. nu. 1 1 o. & clt cois 
opinio,proutartcftarur Cur. nin.in dxonli. 16 j. 

Hinccft quod li in vno tcftamento facta fitmen» 
rioininftirurionc feu in legato rlc filijsmafculis, & 
inaltcrotcftamcnto dcfilijsfimplicitcr, noiniclhgi- 
tsrtnhocfccundo tcftamcntodchhji inalaihs fari» 
rcpcritio.ita tcnent Franc. Curt. in conL 16 4. Socian 
confi.rj5.coL7.raLj. Kuin.irj conli. t. cni.|. & 4. & in ' 
conli. 1 44.col.pcn.voL 1.111 conli. 3 r.coLfi.& in conii, 
l j9.coL6.volum.$. ~* t. 
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Subftitnuo rcc'.procj,ouo!Hp!cx fit . rriinjr. 

SubHitMUofitli plunbus in/luMtit pofl mortt omnium 
yel vltimo moritnti,an operetur , vt inter inflitM- 
totreciproc* [ubjtitutlo induElatcnfeuur, cum Juis 

cafibus 
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tafibus ampUationibus & declarationibus , num.j, 
4.5.5.7.8.9- 10. 14. 15. 1 7.1 8. 1 y. 20.21. 2 2.i j. 
24.15.16.27.28. 
j 1 JntcUclius ad l.vel finzulis.ff.de vulg. & pupil.fubfli. 
I 2 InteUetlus ad l.Titia. f. Seiaiibertis.ff.de leg. 2. 
j } ImelleSus ad l.codicilhs.ff.devfufrutlM legato. 
1 6 Indefinita non tquipollct vniutrfali in matcria odiofa. 

C A P.^ IL 

Aic rcciproca ffiihf ritutio .ilia cft expref 
fa, quxcft, quandoillis verbisexpreiTis 
1(3 Bb3 K nt.vosinuiccmfubftituo.vcl limilibus, 
xjjEjLs vt indJ.iam hociure,&in l.in tcftamc- 
to.§.hxc verba.ff dc hxr. inflirucn. Alia 
cftc6iec"turara fcti tacita quxquibufdam vcrbisa tc- 
ftatorcprolaris fubauditur.l.Titius &Srius,&l.quia 
X rarita.n\dehxrcd.inftic.Iuxraprxdi3aquxritur,tan 
fubftitutio h£H pluribusinftirutis poft mortcm om 
nium, opcretur vt fubftituri dtcantur ad inuiccm rc- 
riproce(ub(tiruti?Pro rclblutionc huiusarduc&dif 
ficihsquxftionisduo cxmcntc DoCtorum conddc- 
randiluntcalii5. 
J Primus cft, tquandofubftitutio tadlacft vltimo 
moricnti, veipolt mortcm omnium, &i(ti poftquo- 
rummorrcm, vclquorumvltimo moricnti facracft 
fubftirutio non fucrunr aiiquo modo vocati,(eu infti 
tuti,fcd tantttm in conditionepolici : vrcxempli gra- 
tia, InftituoScmproniumfilium mcum,&quando- 
cunqucfinc filijs morierur, vcl fili; cius (incfilijsdc- 
ceflcrint.eorum vltimo morienti vel poft mortcra 
omnium, fubftituoTirium . & in hoccafu omiffa di- 
fputarionc concludendum eft quod hon inditdrur 
interin conditionepolitos reciproca fubftitutio, & 
hancopin. tcnent Soci. in l.hxredcs mci. J.cumita, 
num.). ff!ad Trebcll. Alexand. in conli. 105. num.4. 
vol. j.in conf 1 3 .nu. 1 1 . & in cof 1 o t .col.^.in fi. V0L4. 
Sori.in conf 1 04.ni!. 8.vol. ; . Pcr. dc Anchar. in conf 
1 lo.nu.i.Card.Parif inconf ^^.col.pc.voLi.GozarL 
in conf <»7.num. 1 4. Ruin.in c0nf.9tf.nu. 1 1 .in confu 
ioS.nu.1 inconf. 1 09. num.19.in prin. mconl. 1 1 r. 
nu.j inconft 19. nti.4. &inconf 140. nu. 1 i.vol.i. 
inconf t *4.nu. 1 i.inconl. 141. num.i i.&tnconfi. 
141. nu.fi.vol. t.Mana.Soci.iun.in conli. 17 r.nu.17. 
vol. 1. qui DoCtores hac rationc mouentur. Quia fihj 
filiorum in conditione pofiri no funt honorati , crgo 
neq; ct oncrati cllc prxfumuntur. I.ab co. C.dc fidcic 
4 Hccconctufioampliatur, tvtprocedatcriamqui- 
dopoliti inconditionc funtpartim honorati, &par- 
nm 11011,1 ta tcncr Ripa in Lhxrcdcs mei.J.cum tta,nu 
mc. 1 9'.ff ad Trebcll. 
j Anredictacocluliodeclararur pluribus modis,t& 
primo in omnibus-calibus, in quibuspofiti in condi- 
rionecenfenttir polici in difpolitione, Rjpa in d.J.cii 
ita.nu. i^.verf nixta prxdi&a. 

6 Sccundodcdaraturnonproccdcrc, tquandotria 
flmulconcurrunt, hoccft.quod filij politiiintincon 
dirione,quodfintgrauati, &quodvlrimodcccdcnti 
facta fit fubftitutio in omnibus bonis, nam tucintcr 
iftos in conditione politos inducicur rcciproca fubfti 
turio,Ruio.inconf. 141. fubnum.i i.cumfcq.voLt. 

7 Tcrri6dcclautu.r non pt occdcre, t^uandodclce- 
'«ujtbb 
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dcntes clTent vocari per nomccoiledtiuum , Ruin. in 
confi. tj^.nu.i i.& n.voLj. 

8 Quarrodcclararurnonproccdere, tquando vlri- 
mi vocati ftinragnaripro confeniarionc agnarionis, 
nam runcliberi inrcr feipfos rcciprocc fubftirutidi- 
cuntur, A vmon Crauctta in confi. 1 jo. 

9 Quinto & vltimo,declaratur no proccdere, f qu5- 
do(lihberircciproce fubftituri non diccrentur) fis 
qucrctur inconucniens, quod filij mafculorum cxclu 
dcrcnrur admiflis mafculis fcminarum, vcl ipfis fi^mt 
nis, quas teftator mintis dilexit , nam tunc nc talcab- 
furdum & lncoucniens (cqiiatur, filij rrciproceiub* 
ftitutidicuntui.AymonCrauetrainconfi.i jo. 

I o Sccundus cafus cft.tquido ifti poft quonim mor» 
tem , xd quorum vitimo moricnti fafta eft fubftiru-' 
tio.fucrunt inftitutir vrcxcmpligratia, Inftitui hrrc- 
des Titium Scium & Scmpronium filios meos: dcirt- 
dcdixi,&poft mortemcorum,\xl vlrimocorum mo 
ricnti fublHtuo Caium.tV pro refolurionchuius prin 
cipalis fccundicafus, rrescxmcntc Dovrorttm funr 
coniidcrandi calus: & primus eft.quando rltimo mo 
ricnti facra cft fubftitutio: fccundus cft, qri facfa c-ft 
poftmortcmomnium: tcrtius 5«.'vltimuscft,quando 
fadacftomnibuspoftmortcmomnitim. nssct» 
lnprimocafu, quando vlrimomoricnti fadacft 
fubftirurio duo funt confidcrandi cafus: & primin 
cft, qn vltimo moricnti flmpliritcr faclacftfub/rini- 
tio , cVin hoccafuduxfunt Doiftonim opinioncs: & 
prima cft, q> fihj non ccnrcnturinuiccm firbftiruti.cV: 
iicinrcrcos rcdproca fubftitntio induCVanoncenfc- 
tur, &idcofubftitutus adportionem tantumvltimi 
dcccdcntisadmittctur, ad aliorum vcroportionesco 
h.rrcdcs abintcftarovocabuntur.&harjcopinioriem 
tcncnt Bar.in I. vcl fingulis. ffdc vulg. !c pupil.fubftit. 
Pau.de Caft.nu.4. inLfi paterimpubcres. ff devulj. 
fubff.Laf in Lpot , fub nu. 1 1. ff dc vulg.fubft.fmo. & 
Bal.in LTitia Sdo.$. Sda.ff dclcg l.Sod. nu.cT.Ripa, 
nu. 1 S.in Lhxrcdes mci. $.cum ita.ft"ad Trcb.Bcrtr.in 
con f. 1 1 o.col. j . voL j . A lcx.in con f 9 1 . n u. 4. & pcr to- 
tum,vol.j.Sod.inconf i49.num.8.vol.i.inconf77. 
nu.e.vbididtcommunemopinionc, cxinconf 1 1 j. 
nu.9. vol.j. & in conf 1 o j . fub nu.9. in vcrf prxtcrca 
pofito,vol. j Ruin.in conf 1 1 9. nu.4. voL t. 8c hxc 
cft communis opinio.quxfccundumprxfatosDo- 
dores probatur pcr tcx. in Lvcl fingulis. ffdc vulg. & 
pupiLiuncla 1. j . j.j.ff pro focio. 

Huic textui rcfpondemr.tibi diciturq» qn vlrimo 
moricnti fadra cft fubftitutio, tnnc ius legitimarti h$ 
redicacuin intcgruintcr coscuftoditur.dicfa verba 
funt gencralia, &appcllationc lcgitimx hxrcditaris', 
no folu vcnircaqu^ab inteftatodcfcrtur.icd vcnitcr 
ea hxredi tas q defcrtur cx rcfto , vr probarur in Llege 
obucnircfTdc verb.ftgn. cu igif in dido tcxtu no fiat 
dcclaratio, an ab intcftato fcu cx tcfto itis legttimaru 
hcrcdttatu intcrcoscofcrucrur, diccndu cftqd Cofer- 
ucturcx tcftamcnto.cummagis vtilcfit hxrcdibus 
inftimtis&magis iushxrcditatiscofcruetur: nam It 
dicutitur reciproccfubftituri.qui moriunttir.nopof- 
funrexrrancis hxrcdicatcreiinqucre, q>fccuscflctfi 
reciprocefubftituri nocflcnt, quiadcccdctcs hcredi- 
tatc fcu portionc fua excrands rclinqucrcpoftcnr, & 
fic pocius diccrctur abbmm ius legitimaru hxreili- 
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Utlim, idcfi inuicetn fucccdcndi quam rckruatum, 
Hccrcfponfiomaximam patiturdirhcultutem: na 
lcgitinuhcrcditaspropric illa dicitur cfic, quc ab m- 
tciUto dckrtur, & impropnc q dcfci tur cx tciUmcn 
to. jta tcncnt lal. culj. 111 fi.cum kq. Dcc.num.7.cura 
fcq.Cur.iun.nti.7.& «j.Hicronynuis Cagnol.nt|.i. vbi 
aili.ru hanccllc communcm opinioncm, &alij Do- 
Ciorcscommunitcr in |.vnica.C.quando non pctcnr. 
part. Alcia incLLIcgcobuenirc, &in hb..«,.paradox. 
cap.7. GuU.Bcncd. in d.cRauuuius. in vcrbo, & vxo- 
rcm noraincnum.74. Pincllus in Lz.nu, t.Cdc bon, 
nutcrn.Ripain Lcx Udo.$.fi.nu. t o.ri.ad TrcbcLCo- 
uarr.dc tcllam.in ptin.nu. j.& And.TiraqucI.de mor 
tcpartc i.dcclarat.<;.num.8.&confiiIcndo candcm 
ppiiuoncm fcquuti lunt Abb. in conit. j . col. t. lib.i, 
A lcx.in conli. 5 d.col. i.vol. 1. Decin cunL } l.nu. i.cu 
feq.& Card. Parif 1 n conli. 1 o. num. ?.& 1 o. voL j. qu<j 
conclufio probatur in L j . $. de illo. ff. pro focio.ncc 
obiUtd.l.kgc obucnirc. quta non fcquitur icqucla 
quam r.ui un t Doctorcs hxrcditas non tmpropric lc- 
gcobucnircdjcuur, crgopropric cumintcr propn'14 
&improprium litdarcmcduim, kilkcr nonimpro- 
prium. vt eit tcx.inLj.inprin.rtdc fuis & lcgit.ficuri.n, 
datur mcdtum intcr nollc & vcllc, fcdicct nu vcilc gl. 
inLj.$.fcictiam.if.dctribut.aciiu.Dcv.in Lciuscll nol 
lcrY.dcrcg. iur.&intcrplaccrc& dilphcerc, fcilicct 
non difpliccrc.Bar.in lgcxit, coL vci f.kd qu.tro qd 
li dictf.dcacq. hxr. & iic rcxtus iitcprobar.quod h c- 
rcditas tcilamcntaria ncqucpropric ncq; impropric 
dicitu r lcge obucnirc, icd poti us no 1 mpi opnc, & lic 
Uigoquodammodo. vnde cum lcgitima hxrcditas 
propnc fitiUaqux abintdtato dcrcrtur,& impro- 
j ne fcu Urgo inodo qux dcfcrtur cx tclUmcnto: di- 
ccndumcitquodea vcrba: uis lcgitimarum hxrcdi. 
tatum.pofiuincLLvcl linguJis,intcl!igui;ir in hxrcdi 
tatcquxabintclUtodcfcrtur.cmn vcrba propncin- 
tclligcndalint. Lnonahtcr.rf delcg j.&quod ita in- 
tclligcnda lintdiCta vcrba, probatur hac colidcr.it 10- 
r.qvcrba illa,ius lcguimaru hxreditatu.debci intelli- 
gi in vnadifpoiitionci. vcl mlcgitiiiia hxrcditatc ab 
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codcmq; umporcabintdtaro &cxtdUmento.igi- 
turinielligi dcbcnt in lcgitima hxrcditate, quxab 
intelUto dcfcrtur. probatur conlcquciia, quu vcrba 
in dubioin potcntioti iignificatu funt accipicnda. l.j. 
$ .qui imperfcciiim. rT. li agcr veciigal. icu cmphyteu. 
pctat.$.ius autcm cinilc, lnilit. dc uirc natur. gcnt. & 
ciuih.fcd potcntior lcvitimx iciccdlionis ligniricatio 
dt, vr iignificet fuccdtioncm ab intdtato.cum fucccf 
fioilUabintdUto immcdiatea lcgedefcratur, fuo 
cclfio vcro tcltamcnt.it ia mcdio tdUmento , & vtiqi 
potcntior cit caula immcdiata & proxima, quam mc 
diata&rcmota, Bar.inLfcd li plurcs.$ inarrogato.il, 
dc vtilg. &pupil.crgo fucccfiiouis legitimxajipclla- 
tionc in dubio fuccclfio ab intdUta continctur.cou-' 
flrmatur hxcrario: nam dicU vct ba ponuntur ibi rc- 
ipcctu fubititutionis& tcilamcntatixdifpoliiionis , 
crgo non jH>ifunt intclligi niti dc fuccdfionc ab inte- 
ftato. probatur conlcqucntja, quiaquando lcgitima 
fiiccdno noprofcrtur iimplicitcr & ablolutc, fcd rc- 
ipcctiucad tdUmentaria iucccilioncm: tuncappclla 
^onclc^iiuiixfucccllioaiifcuhxtcditatis non vcnic 



fucccflio fcu hxrcduas tdiamenraria, vt probatur in 
Lillud.tt.de acquir. hxrcd cx pu. djcris vidrs quod tl:c 
icxtusoptimc-probathanc coucluiioncm. 

ContrariamopinionctcncntPau.dcC.ui.inl.pen. 
C.dc impub.&alijs fubltittir. & in confi.40 ^.in j.par 
tc.Soci.in 1. hxrcdcs mci. $.cnm ita, n um. j.fl.ad Trc- 
bcLCurt.iun.inconli. 1 i.nnm. t .mconli.4 j. mim. j, 
&inconfi.i i !>.num.<».cum fcq.lafinconfi.3 j.col.j. 
& fcq.voLj.Calla. in confi.67. Col. j. &fuitdc mcntc 
Imolx in cLLCcnturio, num. 1 x A'dc mcntc Cald.in 
conli.14. m tit.dc tdlam.qui moucnrurcx duobus. , 
Pnmo pcr texin LTiria. $. Scia hbcrtis.ff dc leg.x. 
ia Huicticxtuiplurcsdantur pcrDoctorcsrdponlio- 
ncs: verum omiifis illis.qtix perDoctorcs rcprobao- 
tur,tucxmcnteB<irtolidicas(]Uodideo ibi rccipro- 
cum hdeicommillumintcr grauaros induciruCi quia 
fubllitutio facta fuit m toto fumlo, & idco ck nccdl» 
tatc raducituribifidcitommillum,quiaa!ias impof- 
fibtlcdlct.quod vhimtis moi icns totum lundum te- 
fiitucrct, ii altcriusco!hga:ai ij> jurtcm ad ipfum iu- 
rcridcicommilli non pcrucnirct .cxhcdin co tcxtu 
non fiat mcntio dc 1 > to fundo , lcd dc iundn li mpli- 
citcr: tamcn cum fubflmuio faftafit uucpartkula- 
ri fiiil fiiubus tctminata, quaiis tft fundus &inrc 
patticulan habcntcfuam form.i iiuc^riLlcm&fpccic 
pcrfcCUm, idcm cttdiccrcfundtimoCroturn fundu, 
cum non poiTuuparicsrundi fcparari, fcd omocs li- 
muliun&xdicanturfundus,adco c^uod nonpotdt 
dici fundus, fi omnibus fuis partibus non conihtt.Lfi 
Titio&l. Iialijs.rfidc vfuftuttu L ga.& tanto magis^ 
quiain d. $.Scia, dcltinationc & alkttiunc tdtatorii 
fundt .ijyLlUtjonc venivbat intcgrum illud Ugatuin. 
vndc ii plurcs fundi cx vno a Icgaurijs Ucii fuidcr.c, 
iiia UiiiraChtin non dlct , cum tcfiator volucrit c uin 
fundum lcgatum rcfiitui dcberc , vt patct cx co tcxtu 
i 1 vcrbisiliis,nccuin fuuduin,& ideovt voluiuas tc- 
ftaturisfeructur,necdlc citq» intcrgrauatos rccipro 
cum fidcicomtnillum inducatui , .idhocvt vltimus 
moiiens fundum intcgralcmrcltitucrcpolTu. 
I } Sccundoftnoucrurpcr tcx.inI.codicillis. tT.dc vfii- 
fru^H lcgato,induccndocumin fccundo rcfponiQ 
ibi , Hocamphus , Huic textui rcfpondctur quod ibi 
portio vnjus accrcfc.it altcn iurcaccrcfccndt,& noiu- 
rciubftonis .&hoc vcrum cllcapparct, quiainpri- 
morefponfo difpofiturn dtpcr tdtatorcm vt vnius 
portio alteri accrclccrc habeat, quc difpofitio tcftato 
tisinfccundo rdponfo repctita ccnktur virtutcdi- 
ctionis,Hoc amplius, qux cit rcpctitiua qualuatis & 
conditionis pr^cedcnt is difpofuionis.Lauia, & ibi gL 
& Dodtorcs.rfidccondjc&dcmon. & fcqucns difpo- 
firio dubia dcclararur pcr ca , qux prxccdunt.Lfi lcr- 
uus plurium, $.fin. rf.de leg.j.cum UtniL & idco dictu 
in fccundo rdponibdcclaratur pt-rdtCtura ln pnmo 
rclponig,Vndccurn in primo rcipon Co iurc acci ckc- 
di portio vnius altcri accrcicat , & noniurc fubftitu- 
tionisfimihrcrin fccundorcfponfo portio vniusiu- 
(caccrcfccndi, & non jure fubfionisaltcri accrcicit , 
Exprxdictis vidcspriuum opinionem vcriorem 
ellcqux probatttr hac rationc qn iublto latt.i cfi iim 
plicitcr vltimo morienti ntilla facia cxprdlionc hxrc 
ditatis,vclbonorum tdUtoiis:tuncdicia fubftitutio 
imclligi poteitfolurjgt factauipottiunc vltimidccc- 
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•knris, & intcliigi poteft faclain tota hercdiratceTgo 
jndiibiodcbctiutcltigi facu in portione foluvltimi 
dcccdcntis.probatui confcqiictia,iumquiafubllicu- 
tioccnfctur fadtaalicui in caportioncinqua hono- 
latus fuir.l j.C.dcimpiib.&alijsfublht. idco cum vlg 
n>us (iccccicnslithonoratusin fuatantum portionc, 
ccnlcturci tantu in ca porrioncfacrafubflirurio.rum 
ctiam quia fidcicommillum tanquam onus in dubio 
jionprxfumituriniundum, Roradccif.864.inanti- 
«quis, tcllator num. j . Oldr.in confi 1 . in fi. & Dccin 
conl.65 .nu. r.propc fin.& quod fidcicomiliiim diCa- 
turonus, probaturin Lcoha-rcdi.f.Cufiliz.rtde vulg. 

Hicconclulio ampliatur, vt procedat ctiam quan 
<lo vltimo tnoricnti facta clTet lubltitutio in partc 
iua harcditatis duntavat, nam tunc intcr oncratos 
noinducituruciumfidcicommilfum, Soci.in l.qui 
duos, col. t . verlicaliquado & fccundo rf dc reb.dub. 
Ripaind.$,aimiu, num. 1 6. 17.& 18. Ruinjncon- 
fii.i 1 p-col.i.voLi.&Grac.in conl.j.coLfin.vol.i. 
4 Secundus cifus eft, fqn vltimomoricntiin to- 
talvrrcdiutcfacuclt fiiblhiutio .&in hoc calucon- 
clumicproccdcndo conctudendum clt intcrinltuiu 
tos induciam cflc rcciprocam fubftitucioncm : nam 
quandoittaduo concurrtint quod vltimo moricnti 
facfa lit fubltiturio,& quod f.ict.i lit in tota hxrcdiu- 
tc,tuncomnes concludunt quod inllmiti dicuntur 
inuicem liibftiruti, itatcnentcV condudunt Bar.BaL 
& Pau.dc Ciitro in d.I.vel fingulis. Barr.lmola, Bald. 
Albet & Taii.dc Callro in LTitia Scio. f Seia liberris. 
li.dc lcg. 1. Pau.de Callro & Alcxan l.fi parcr impubo 
res.rf.de vulg. Alcx.in 1 p.ircrfiliam.$.duobus,num.4» 
fl'.adk-g.Falcid. lmola, cidaf.inl.poteft.ffdc vulg.& 
pupil. Bartholom.Soci.inl.quiduos,num.8.rEdcreb. 
dub.Bartholom.Soci.num.4. Soci.iun.num. 1 t.& 
pa.num.i p.in d.J.cum ita. candcm opimoncm confu 
lendotcucnc Ale>.i<) conf? j.num. 1 i.voL j.&incon 
fiL 1 o 1 .c u!. , 1 venic hoc cciam probat ur, vol.4. Corn. 
inconl.i i8.num.<j.&inconf.iS6.num.}.vol.i. &in 
Conf.17 j.num.i.voL4.(,'ozad.inconl.6 j.num.t i.& 
in conl.67.num. r.Parifin con f. j 7. n u m. j 8.& in con 
iiL4j.num lt.vot1. inconf 1 r.num.47.inconf.}£>. 
num.7.&in conf.71.num. jp.voi.j, Bartholora.Soci. 
inconl.So. num.l. & in conf. 1 1 j.num.9. vol.j.Soc. 
iuti.in coaf.77. num.8. in conl.So. num. 1 . ln finc, & 
nttm.i. in conf 1 1 j.num.p.voLj. in conf 1 70.0U. 1 j . 
V0L1.& in conf4i.num.7.vol.4. Aymon CraucttaiQ 
conf.i 6 1. num.7. Ruin. in cont.40. vol.j. in conf.91. 
vol. i.mconf. 1 16.& iticonl. 1 34.V0I. Uerousinco- 
iil. 1 67.mim.i j.in couf.6 3.in conf.69.inconl.70. & 
iaCon i.r S.V0L1.& Mandcl.in conli j 1 . & ha-c cft cuis 
omnium Doctorum lcntetia, vt pra-fari Doctorcs ac- 
tcftantur. quxconclulio probarur lege& rationc . 

Lcgcprobatur per tcx.in d.$.Scia libcrtis . Rationo 
probauir: nam ii intcr inftiiutos reciprocum fidci» 
commilliim imtuctum non eflct, impotlibile cflet, 
quod rora hxrcdtus ab vjcimo moncnre ad f ubftitu- 
tum dciiolucrcrur , cum vltimus moriens non pollcc 
nifi fuam partcm fubllituco rcflitucrc. icd hocdiccrc 
cft contra teftatoris volun ratcm , cum vdi t ab vltimo 
moricntc fubftimto tocarn h^tcditatcm rcftitucdatn 
oftc: crgoadhoc vrtcftatoris voluntas fctuetut , no 
ccilatio condudcndum eft intcc wftitucos rcapto. 
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cum fideicommillum > feu rcciprocam fubftitutio- 
neminduchunfuillc. 
1 r Dubiuiur , f an hxccondutio procedat nu folum 
qtudo in lublbtutionc appolittim cft lignum vniucr- 
lalc: vc ti dictuin fu, & vlrimoeorum moricnti ln to- 
rahxrcditatc, vclinomnibus bonis fubfhttio Scm- 
pronium:lcd ctiam an proccdat quando indefinitc fa 
itfavltimomoricntifuitfubftuutio: vt lidiclumlir, 
& vltimus eorum morics rclhtiut ha-rcditatc mcam , 
vcl bona mca Titio . & in hoc dubio dux funt princi* 
palcsDoCtorum opinioncv.Quarum primacft.quod 
non proccdac di&condulio,qittndoindcfinitcrlti- 
momoricnti fachi fuir liiblhrutio.quam opinionetn 
tcnent Alcx.in conl.ioi.rnim. 1 i.vol.6. Ruin.in con- 
iiLi 16. num.^.&in cof.i j^.ntim. 1 t.vol. t.Socium 
inconl.164.m1m._4 & $• &mconf. I76.num.i i.vo» 
lum.i.vbi hanccltccommuncopinioncm arrcllattir^ 
&l'cdcm.dcaf. 1 lo.nu.io.qutDoclorcsmoucnir. 
1 6 Primo , quia in f m ltcria odiofa indcfinita non 
atquipollct vniucrtali , Batcin Lii pluribus,num.6.rn 
dc Icg. 1. fcd nos fumtis in nurcria odiofa.quia loqui« 
inurin inducendofidcicoinmillo.Lcohrrcdi. $.cu ri- 
lif.rTde vulg.& pupil.lubllic. ergo in calu noftro indo 
finita non cquipollct vniucrfali.& hinc eft quod Uar. 
in l.MarcclIus, mfqtiidam, nti.i l.ft.ad ricbcLvtuc 
quodinrcftitutionc fideicommiili idcm cft diccrc, 
bona tnca: & dtccrc.portioncm quam libi rdtqui . fo 
cus atitcm (i diccrcrur,Omnia bona mca. 

Secundo mouencur. quia indcfiniu no .xquipollcc 
vniucrfali, qn non adcft cadem ratio, cum iudclinira 
dicatur arquipollcrc vniuertali tanrum cxidentitare 
rationi$,& no ex propru (ignificationc vocabuh, Kar. 
in LCcfar, nu. 17. rT.dcpub.vbiallerit hanccliccocm 
optnionem.Sed in cafu noftro non miliuccadcratio, 
quia qn iubftitucio facia fui t pcr lignum vniucrfalc, 
tunc ad hoc vc intcgra hercditas ad fubflirunim dcuc 
niat fm tcftatotis voluntatcm ncccllecft vc intcr in- 
lhtu:osinduduraccnfcatur rcciprocum fidcicumif- 
lum , quiaaliasintcgrahxrcditasadlubftitutudeuc- 
nircnon pollcc. q racio ccllacqn iodcfinitcfacta fiiic 
utbfto, quia tunc lncclligimr dc parcc hxrcdi racis dc- 
ccdcris linc libcris & non dc cou, na cuc ccllac nccctli 
tas induccdi fidcicomilliim, cu voluntas tcftatoris in- 
tclligi pollic dc paftehxrediurisdeccdcntis:crgoin» 
dcfinitain caiii noftronon iquipollct vniucrfali . 

His rationibus rcfpodcnir: nam in fupradidis ca- 
fibus&in multisalqs indcfiniu nonarquipolletvui- 
ucrfali : vcrum li contrariumconftarct cx verbis, per 
quc tcftatoris voluntas decbracur, tunc tam in dictis. 
quam in ali js calibus indcfinita cquipollct vniueruli: 
icd in calu noftro conftat cx vcrbis, quod ccftator fcn 
fcrirdcrota iixrcditatc, &dcomnibus bonisctns,vt 
probabitur, ergoin cafunoftroifta indeonicaarqui- 
pollcr vniucrfali.minor probatur . 

M 1 c vcrba, hxteditarem mca, &bona mca, ad to 
ftatorcm referuncur: crgoad partc hareditatis rcfcr- 
ti no polliinc, fed ad toum hxredirarcm & ad om nia 
teftatoris bonanam hxrcduas tcftatoris & bona cius 
fucrunt omnia & intcgra & non diminutx crpo inro 
gra hxreditas & omnia bona funt rcftitucnda. Corro 
boratur b.-ccratio: namdiccdutcftatorhxrcdiratan 
mcam, & bonamca, voluit midugcrc dc cota bxrcdii» 
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tate&dcomnibusbonis: alias.n. dicTa vciba fupcr- 
flna ellenr, cum (ubftitutio alicui (implicitcr faCTa,in- 
tclhv.atut raCbincapor:ionc, in quainftttutus fuit. 
l.j.Cdcimpub.&ahj', (ubftu.crgoncfupcrrtucappo- 
li ( a ccn ica n t u r, d i c cn du m cft quod t c li ator i n t cllcxe- 
lirdc tota haTeduarc&dcomnibusbonis cius. 

Scainrlaeft opinio lupcriori conrraria, qua tenenc 
Alcx.fibi contrarms in conf 9 1 .nu. l.vol. j.& Cut.iun. 
in l.pcn.num. 1 t.Cdc impub.& alijs fubftir. & in con 
fiL+ 4 .num. x.& j .& vidctur cllc dc mciuc Soc. lun.in 
conf4i num. 14 V0L4.& moucntur 

Primo pt r rcx in d.fSeia.qui tcxtus loquitur indc- 
finitc,& non pcr ahquod fignum vniucrlalc:& tamcn 
ibi mtcr grauaros r cciprocum fidcicommirtiim indu 
citur. Huictcxtuirc:pondcas,proutfupra inprima 
condufionc rciponlum fuir.qux tclponfio optime 
confundit hancintclligcntiam. 

Sccundo, quiaindcfinitaaquipollctvniuctfali.l.fi 
pliiribus.ff.dclcg.i. (cdfubftitutio.qneft facTavIti- 
mo moricnii perfignum vniuerialc,runcintcr inihtu 
tosdiciturrcciprocum fidcicommillum induclum: 
er^o idcm cft qn indefinitcconccpra fuu.Huic ratio- 
ni rclpondcturq) indcfinira a-quipollct vniucrfaliex 
bcnigniratc&noncx vcrborum proprialignificatio- 
nc. Bar.in d-l.fi plunbus, &inl.omncs populi, in $.q. 
kxr.r qu.vliioms piincipalis, nu 57. fl.dc itift &iurc. 
Dec.inl.farmim.fl.de reg.iur. Bar.Dcc.&CagnoLin 
Lj.rT.dcreg.iur. & hxceftcommunisconclufio. Prx- 
tercaiftaindcfinhavcrificaturrcfpecTu vltimi, igitur 
non ad torum ha rcditarcm rcfcrn dcbct . 

Ex prxdiClis vidcs vtranq; opinioncm dcfcndi pof- 
fcdilputando : cgo vcro nullo pacTo rcccdcrem in iu- 
dicando&conlulcndoaprimaopinionc, qux eftco- 
munis, &quxin puncTo iuns miiii verior vidctur, 
quam probo hac ratione. DicTa indcfinita intclligi po> 
teftrclpcctu totius hxrcdiraris, &fic indchnira ifta 
xquipollcre: vniucriali . PoteftctiaintclligirclpccTu 
vltimi, & lic partis hxrcditatis , quxad vltimum iure 
tcftamcnri pcrucnit , & vtroq,calu dicuur hxrulttas 
trftatoris.mod6 6c in dubio ca facieda clt intcrprcra 
tio, perquam cxcluduuronus, &idco fidcicomillunv 
cmn dicatur onus.l.cohcrcdi.fcum filix.ff.dc vulg.in 
dubio non prcliiniitur, Decin conf. 6 } .num. c.prope 
fincm.fcd in calii noftro negari non potcft, quin non 
fimiis in dubio, cum cxprefs^ non appatcat dc teftat» 
rrsvoluntatc: ergodcbcmus intcrprctationcm facc- 
r c , pcr quam fidcicomifli onus exciudirur . igitur de- 
bcmus intclligcrcdchxrcdiratc rdpcchtvlnmi dccc 
dcnris&ficpartishxreditarif , qux pcrucnit advlti- 
mu, & non dc h.vteditatc rclpcCtu totius,& fit rclpo- 
chiomnium inftitutorum & grauatortim. vndccum 
intcthgarur hxrcdtrasrcfpcCru vltimi& non omniu 
iortuutorum, &licpartis&non totius lixreditatis, 
non cfl dubium q. intcr inftituros non cenfetur indu 
cTum reciprocum fidcicommiflum.Confirmatur hcc 
ratio. lndcfiniraxquipollct vniuerfaliexbcnignitatc 
&non c\ vctborum proprictatc vtfupradicTum fuir, 
quc bcnignirasccllat incafu notlro.cum (imusin ma 
tcna odiola & oncroia: crgn non xquipollct vniucr- 
iab.& ex hac rarionc Bar.in dl.Marcclluj, in f quida, 
nu. 1 1. voluirquodinrcftirutionefidcicumilTi idclit 
tuccrc,bona mca,& diccrc,portionc qui libi rcliqui. 



1 7 Hcc conclu fio declaratur non procedrre , f quado 
ex aliqua parre teflamen r i apparcret teftarore de tota 
hxrcditatc voluiirc inrclligcrc, vr rradit Ruin.in con- 
uLt^o.num.p. lib.j.qux ccxlufinproccdirctiarnqn 
cx coniccTutis apparcrcr rcftatorcm voluillc rccipro- 
cum fidcicomillum induci intcr inftirinos, vr li adcf 
fct ratioagnationisconlciuande.conlidcrataatcfta- 
tore,vt tradu AymonCrau.inconf.i 1 j. 

1 S Itcm dcclaiatur non proccderc, fquadoorat io e£ 
fctcoIlecTiua: vtfidicrum lu.&iioesdecciTcrinrfine 
hberis,abco,quinouiflimusmorictur, hxreditatcra 
meam rcftitui volo Scmpronio. nam tunc videtur io» 
ductu tacitufidcicomiflumintcroncraros, quiaora- 
tiocollccriua dcfignat tcftatorcm intcllexiflcdctoi» 
hxrcdi rarc.ita declarar Ri pa i 11 d. f cu i ta . fub nu. 1 9. 
in fi. vcrum lixc Ripx dedaratio mihi non placet per 
rationcm, qua fupraaddnxi in princtpali coclulione. 

I c> Sccundo dubiratur,fan fupradicra principalisco» 
clufiovriproceditinfidcicommillaria iitbftitutione, 
iractiamptoccdatin dircCus fubftitutionibus. &ir» 
hocdubioduxfuntprincipalcs Docroru opiniones: 
Qtiarnm prima cft negaruta, lcilicerquod non proce 
dar, quam fcquutur l>\ r n.& Pau.de Caft.in d I.vcl fin- 
gulis.B.ild.&ImoIain l.potcft.fl.dc^-uIg-Pau.dcCaft. 
111 d.<S.Scia.tn l.jxrn.C.dc lmpub.&alijs fubftit. in Lpa 
tcr filiam $ .fin. in finc.ff.ad lcg.Falcid. & in conl^o j. 
num.i.hb.j.& Ang.inI.quiduos,inprin.rTdcvulg.& 
ifti Dodorcs moucntur hacrarione. 

Fidcicommiflaria fubftirtuio licetconieCrurts in- 
ducidicatur.tamcn dircCta-fubftitutiones conicCtu- 
nsnoninducuntur, Balil. in l.vnica- fprolecundo, 
numcro 8. C.dccaductollcn. &probar rex. in Liubc- 
mus. Cdc teftamen. Hutc rationi rdpondorurquodl 
qri vctba tcftatorisalitcr laluari non poflitnt.tuncno 
cft inconucnicns , quod etiam dirccTa inftiturio lub- 
intclligatur, vt colligitur cx l.j. fTdc hxred inftirucn. 
& lbi Bal. fcd in cafu noftro vcrba teftatoris non po£ 
fciu bluari,ni(i reciproca fubftitutio inducanm nam 
non portct tota hxrcdiras ad fubftitutu deuenirc, vbi 
pupillusmorcrcturinpupillari xtate & matcreflec 
111 niedio pp auth. dcfuncTo . C ad Tantl. quod fccu» 
cftqnreciprocainducirur, cum runcperpupillarcm 
reciproccpupillis facTam matcr excludatur. L x. CAo 
impub. & alijs fubftit. & Lin tcflamcnto . C. dc milic 
tcftam.ergo vt vcrba tcftaroris& eius mens faluenrur 
diccndum cft intcr inflitutos rcciprocam fubftuu- 
tioneminducTam fuille. 

Etcumfupcriorrario non milirct,idco alteracit 
opiniofupcriort contraria,q>lciliccridcm procedaC 
indirectisfubftirutionibus, quod procedit infidci- 
commillarta.quam opinionc tcncnt Aret.Alex.&Ia£ 
ind.l.potcft. BaLind.f Scia, in fi.&inl.qui duos, in 
prin.frdevulg. Alcx.inl.fi parcrimpubcris.niim.t.in 
fi.if.cod.&inlpatcrfitiam.fdiiobus.num.^.fT.ad lcg. 
Falcid.Iafin i.pcn. in fi.Cdc impub.& alijs fubft. Ri- 
paind.$cum ira,num. 1 i.Corn.inconl. 1 Stf.num.t. 
vol.i. & Soci. in conf 80. num. t. Itb.j. &cft comunis 
opin io. quc oprime probattu per rclponlionc facTam 
fundamcnro fupcrioris primx opinionis. quxcoclu» 
fio tndubirantcr proccdir, quando marcr cftinme- 
dio: fcd quado marcr in medio non cxiftir, runc cum 
fratcrfratrincccllarioab iiucftatolucccdat, cu non 
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poflirreftaritora hxrcdiras ad fubftitutum pupilla- 
rcm deucnier,& fic cdlat necxfliras inducedi rccipro 
cam fubftiturionem , qux ratio milirar ctiam in vuU 
gari fubftitutionc,quia vno coru rcpudianrcvd alio 
& dcmum omnibus hxrcditas tota dcucniet in polle 
vlrimi moricnriscxviiurisaccrcfccdi lincvirrutcre- 
dprocx fubftiturionis, quod ius accreiccndi nihil 
ahuddtquim tacita (ubftirutio vulgaris.LTitius& 
Mcuius , cum leg.icq. rT.dc hxredinltif. vndccum in 
diccis cafibus tota hxreditas dcucnier ad fubfti tutum 
pupil]aremfeunilgarcm,etiamquod inrcr inftiru- 
ios noncenfcacurrcciprocafubrtirutioinducca, non 
cft dubium quod dicca rcciproca fublticurio in dictis 
calibus locum non habct.& rario cft, quia fubftitutio 
qii.Tnnnlegiturin teftamento faclanon dicitur, & 
diccns cnntrarium dcbct cuidcntcr illud probarc, cu 
aliasvcrborumfigmricarioni ftandum lit. I.noalicer. 
jT.dcleg.j.cum limil. hanc regulam tradit Sod.inco- 
f\l.6i.in j.voLnamquandofubltirutio fcuciusvcrba 
in aliquocafu non loquitur non ccnfcrur facia fublti 
turio , criam quod fonc dicerctur ceflacorcm illi fcn- 
fiflcautcogitaflc, quoniamnon fulHcitcumaliquid 
voluilIc,nili'difpofiicrir, vtl.quid.imcum filium, vbt 
Bal.&Imoli notant . ff.de hxred.inflic. tradit AlcxJn 
l.j.in fi.Cdchbcr.pr5tcrit.cV: notancCur.fen.incon- 
fil.4 i.& Dcc.in conl.S^. (cd in cafu noftro inter infti 
rutos rcdprocafubftirurioin tcftamcro non lcgitur, 
&inhoccafufubititutiononloquitur, necverba tc- 
(tamcti hancinduciir, crijoccilanrcncceflitate,didca 
redprocafiibftoinrerinluttitos radtanon ccnfctur. 

20 Quando rcdprocapupillarisinducTicefcrur.tno 
proccdir,quandoin fubltitutioncaddicum cflerpro* 
nomcm,racum:vcomnia bona mca, vcl totam hxre- 
ditatcm mcam : nam tuiicpupillaris,qux fit in bonis 
pupilli,locum habcrc non pollct, ita tradlt Ripain 
d.$.cumita, num.n.quxconcluiioan lit vcra, & in 
quocaiu dcpcndct ab ci quxftionc quam dilpuraui 
inmareriacompendiotxfubfticurionisincap. i i.nu 
mero 1 4. in vcrfic. Tcruo ponunt cxcmplum . & nu- 
mero 1 C vbi viderc pona is . 

SccundoScvltimoantcdicraconclulio non procc- 

* 1 di t, f quando dicrnm fuiilcr, Inliiruo tihos mcos im 

Cbcres, &vltimodeccdenti lubltituoSeium in tota 
:rcditate mca.in hoc cnim cafu intcr iniii tutos non 
dicituriniiuCrarcciproca fubltituuo.ee rauocfttiuia 
iliadicuurcompcndiofa, qux habct inclulam tacita 
pupiliarem lalrim a verbis (pccialibus, idco no poreft 
extaciraindtici altcratacirauLfcruum rilij .$.rin.&ibi 
Bar.rT.de lcg.j.led cft benc vcrunvqu6d inter pupillos 
lnftitutos indticitur tacitum hdeicommiflum per ra- 
rionemdi£ci$.Sda.&ita notantcr dcclarar Ripain 
d.$.cum ita, num. 1 1. 

In fccundo cafii principaii , quando fcihcet fubfti- 
ruciofaccacftpoft mortcm omniuni, duo pro dus 
refiiluuoneconiidcrandi fiintcafus . 
1 1 ■ Primus cft , t quando fubfticurio fimpliciccr f.icla 
fuic nulla habita menrione totius hxrediraris , vci 
omnium bonorum: vt fidichunfit, &poft.raorrcm 
omnitiincoruminftirutorura, fubftituo Titimn .& 
inhoccafuomifla dilpurarione dicas iftosinftiruros 
non clTead inuiccm fubfticucos. itatcncnt Ang.tmo- 
la, Pau.dc Caftro,& AlcxanLfi paccx impubctcs.if.dc 



vuf^.&pupiLAng.lmola, Pau.de Cafl&AlcxiflLra- 
rerfilium.f duobus.rf. ad»leg.Falc lafon in d Lpocefl 
& Ripa in d.$. cum i ta, nu. 1 4. Alcx.in confi 1 1 . vol. j ; 
& i n conl. 1 o 1 .v0L4.S0ci.in conf. 1 o j . vol. j . & in co-' 
fil.t49.&inconl.i iS. Bcrrran.inconf6.voLi.vbi di 
dc iftam dlccomunem opfnioncm . I.if in conf r 41. 
vol.j.Parifinconfi 41.V0L1. &Ruin.in conf 1 J4-vo> 
lum.j.&hxc cftcommunis opinio.qu.rquacuormo 
dis ampliarur per Rip.in d.$.cum ita, ntim. 1 4. & t r. 
Erdedararurnonprocedcre, quandocxrarcr perfo- 
na , qux ab inrcflaro lublriruriim cxcludcrct : vtquia 
circtriliiisteftatoris.&fubftitufuscfictaliquiscofan-! 
guineus: nam tuncpiimohxrcdedeccdcntcad panfi 
illius non admirtitur fubliitiims , fcd iihus reftatoris 
cohxresinftiruri mortui: nam tnnccx haccaufa pltf* 
ralitasnonrefoluirurin liias fingularirarcs. fed dubi- 
tatur, an in hoccafti inccrinftitutositidudaccfcarnr 
rcciprocafubftitutio, fcu tadtum fidcicommilfiim, 
anver6intcrcos fucccflio tanram ab inrcftatocon- 
feruataccfcarur. &concIuliueproccdendodicas, in- 
tcrcoslucccflioncmab intdtato contcruaram cflc, 
Alcx.in conf 1 7 j.vol. j .&in c6f.9r.vol j. Maria.SocJ 
iun.in conf 1 64. vol.i. Ruin.in conf. 1 1 6. col. 4 .& 4. 
vol.i.&in conf1j4.coL4.eod.voLj. &lmolaind.$. 
cu m i t a.col u m. 4 . vcrlic. falli r au tcm , & col. 1 4. verfic. 
primaconclulio lit. 
2 j Sccundus cafus eft, t qnido fubfiitutio facra cft 
poftmortcmomniumincota hxrcdiratc : vtfi diciu 
lit, & poft morrcm corum omniu , omnia bona mea 
dcucniantadTitium, vcl & quandocunque omncs 
deccllcrint,in totameahxrediratcTitium fubftituo: 
&in hoc cafudux funt principalcs Dodrorum opi- 
nioncr. Quarum prima cft,quod inter inlbcuto'; red 
proca fubrtitutioinducbnon cenfcatur.quamopi- 
nioncm tcncntAng. Imola, Raph. &Pau.dcCaft.in 
LLucius.J.Caio.(f.adTrebcL Ang.Imola, Pau.dcCa- 
ftro,Alcx.&Iafinl.quidam tcftamcnto. ftdcviil^- jBt 
pupil.Ang.Alcx.Soc.(en.& Ripa,ind.$.cumira, Fnlg. 
Alex.& Iaf. in I pm. Cde impub. & alijs fubftir. Mat- 
thctiLin fing. 1 6 S. Alcx.in confi 9 1 . nu.4-& 7. vol.j. & 
in conf.9 a.nu. 1 j . in fi.vol. j . Sod.in conf.94. nu. 1 6. 
inconfSo.&inconf 1 1 j.num.^.vol.;. inconf.<>9.& 
jn conl. 1 04. vol. j. Corn.in conf 1 Stf. num. j . vol.i. 
Parifinc0nf4z.num.KS. & inconf 44.nu.rr..vol.i. 
in confi. j 9. numc.7. & in conf.7 1. num.4 vol. j. Ay- 
monCrau-inconf 11 j.in pnnc.&inconfi6i.nu.7. 
Ruin.inconf 1 1 i.num.4.vol.a.inconf.ta<;.nu.S.& 
inconf1j4.num.10.voLj.Curjun.in conf.t t.nu.i. 
Maria.Soc.iun.in conf. 1 r (.voL1.iafinconf41.vo- 
lum.j. &inconf 106. voLi.&Albainconf j t.nu.j. 
& hxccftcomunisopinio, fecundum Ruin.ind.cbn- 
fiLi J4 &fecundum Parif.Curt.iun.&Aymon Crau. 
in anrcdicns conlihjs,& eft magis communis opinic», 
aquain iudicando&confulendo non ellc dilooricn- 
du tradit Alex.in d.conf 91. vol. j.&contrariaopinio 
communitcr rcprobatur , vt inquit Alcx.in d.cof.9 1 . 
&(ccundum hancopinioncm iudicarum fuic, wtac« 
ccftatur Pedcm.Dccif 1 1 o.num.7.qui Doc^orcs mo- 
ucn tur legc & rationc . 

Lege tnouentur pcr tex.in Lfi. $.filium. rT.dc leg. 1. 
Huictcxtui rcljxindetur, qtiod ctim poft monem li- 
4>cxtorum fih;s inftttuus ndcicoiniiium teftitui de- 
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bear.non cft mirum fi i!la vniucifilis.quicquid vobis 
r,cliqui poft inortcm vellram rclciruatis , &c rciblui- 
(ur 111 liias fnigulat icatcs , & vnicuiquc ex libcrris de- 
cedentifhtim fucccdunt fibj tcllatricis cxdufoalio 
libcrtocollcgatariooblibcrorum fauorcm, namma 
gisprafumnur teftatriccm ddcxillc tilios proprios, 
quam libct tos , arg.Lcum acutiffimi . Cdc lidcicom. 
&l.Lucius.f£dchircd.inlhtucn. 

Rationcmoucntur, rcciprocum fidcicommifuim 
idcointer inllinuos inducitur,qiiia ahas telhtoris 
Voluntas vcrificari non pollct, cum alias tota hxrcdi- 
tasad fubftitutum nodcticnirct. ad hoc vt igiturde- 
ucniatobttlhtoiii volutitatcm, ncccllccft, vt intcr 
inftitutos rccipiocum tidcicommilltim inductu ccn- 
fi»tur,vtd.$.Seia,qiiandoigiturcclIa: h.vc ncccditas 
inducendi tidcic -mmillcm, tunc inductum non ccn 
lctur,quia cum fidcicommillum fu onus.I.cohxrcdi. 
g.cu fiUx.fT.de vtilg.& pupil. non prafnmitur vbi non 
cft cxprcllum iniunctum , Uccin con(.6 i . propc fin. 
&Rotadccif.S64.inantiquis. tclhtor, num.t.lcdin 
cafu noftro ccllat hxc ncccflitas, quia nihdominus 
lubftituins totam hxrcditarcm habcbit, li intcrca ip- 
fcadniittaturadportioncm vniulcuitilqucinflituto- 
rumdcccdenuum.&liccrlcccum habcbir tdhtoris 
voltinrasccrgoin cafu noftrointerinfiittitos rccipro- 
cum fidcicommilujm induccum non ccnictur . Cor- 
roboraturhxcratio, quia ccliantc ncccfiitatcindu- 
ccndi fideicommiflum.non induchccufctur rccipro 
ca fubttmicio , cum fach in tefhmcnto non lcgarur : 
&quandofadain tcftamcnto non cxiltit, tuncnon 

f>r*fumiuii>: &quicontrarium ailcrit, cuidcntcril- 
ud probarcdcbct , cum alias vcrborum llgnificatio- 
ni ihndumfit.l.non aliier.fKdc icgac. 3 . tradic Soci.in 
coni.6i.in j.volum. 

. Hxciauoomillisfubtilitatibus mihi multumpla 
cct, &ideocum hac opinione ego pcrtranlco, licct 
contrariam opinioncm tcncanr liatt. in l.quidam tc- 
lhmcnto.ff.de vulg.&piipil. & ibiArct.li.tl.inl.pcn. 
num.S.C.dcimpub &alijsfubilit. Soci& Pau.de Ca 
ftio in d.$.cum ita. Ang.in conf.80. Pet.dc Anchar.m 
conLrj>3.num.7- Pat1.dcCad.inconfij9.voL i.Pa- 
ril.in conf.4 i. .num. $ j.voL i.& in conf.7.niuiM <?- v o 
him.;- Soti.inconl.77. num.8. vol.j. loan.de Ana.m 
conl.i x.Corn.in confn 6.11U.9.& m fi.voL.4. Gozad. 
in conf,<>7.num. 5. I0.n1.Ant.1n coni.i.& in conf.i S. 
infi. Cur.iun.in conf 1 i.num.5. in conl.i 6. num.j. 
mconC^t. num. i.inconf.i 1 i.nutn. H. &incon- 
lil.t f6.num.i.&Grat.inconf.8.num.ii0.vol.i. hxc 
opinio cft conmuinis lccundum Curt. iun. in tLcon- 
lil.t 1 1.& 1 $6.cvmagiscommunis, fccunditm Parif. 
in cLconf 4 j . & ab ca in iudicando & confulcndo di- 
fccdcndum noncllc, tradit Curt. iun. inapofblLad 
Akx.iod.Lquiium tcihmcnro.qui moucntur 

.Pcr texJn l.codicillis.fl.dc vfufi uc.lcgat.vbi fubfli- 
tucio fach poftraortcm omnium inliituroru fculc. 
gatarioru m ,i n terprctat ur ac ti fach cllct vlt 1 mo mo- 
ricna>icd quando fachcit vlutnomoricnti&in tota 
h a tdu.v.c, tunc inter mliitutos rcciprocum fidcico- 
inilliiminduciumccnkfir, vt lupraconcluli.m fuii: 
crgoidcm cftquandopult uvirtcm omniumintota 
rurcditatcfjch fuir.Hmc tcxtui rcfpondctur, quod 
idcoillud ibi procciiic,q.uiainpriinorclponlofub- 



ftitutio vltimomoricntifach fiiir, vt patet ibi , poff 
cuiusvliimidecdliim. qux fubftimriopoft mortetn 
omniumfimihter vlrimo moricnti fachccnfcturin 
iccundo rcfponfo: que rrpctitio induchcenfcrur vif 
turcdictionis, Hoc amplius.qux conditionis & qua» 
litatispTcccdctisrepctitiuacftJjuia, &ibi Doctorcj 
ft.de cond. & demon. vndc cum poft mortc omniura. 
\ltimo moricntifacradicatur, non cltdubiumq>in» 
tcreos icciprocum fidcicommillitm indudu ccfctur. 

Srante igitur primaopinionc ma^iscommunitet 
rccepta, vt tradit AntoniusGabric. infuiscommun. 
concluflib.^.in titulcl'ubft.concluf'j.num.8.cadccla 

14 ratur non procedcre, f quando inftituti eficnt intef 
fe calcs.quod cx vcrifimili mcncc cdhcoris lubftmicil 
cxdudcrcnt-.nam tunc fubftittmis non admittcrctur, 
nili poft mortcm omnium , & infli tuti cflcnt intcr fa 
inuicc fubflituti, ita tencnt Bar.in d-l.codicillis.nu. }• 
Alex.in l.patcr filiam . $.duobtis , in 4.veriic ffad lcg. 
I : alc& in l.pcn. Cdc imptibA' altjs fubft. & lbi Curt. 
num. 1 1>. Soci.num.8. & Soc.iun.nu. 1 1 . & 14. in d.f. 
cum ica. Alcx.in conf.9 1 .vol j. & in conl. 1 7 j- .nu.8.9. 
& ic.voL j. Parifinconf.4i.nu.i j.inconf 45.nu.j1. 
& in conf.44.nu. } 7. voL 1. Pcc.dc Anch.in conf 1 90. 
nu.7.Cur.iun.in conf 1 1 .prope fincm, & in conC 1 6. 
ntim.4. vbiailcrithanccllcccmmuncmopinioncm. 
liartholom.StKi.inconf 149. fubnum.i 1. vol.i.vbi 
ait hanccllc ccmmuncm opmionem, & a b ca m iudi 
cando&confulcndononcllcrcccdcndtim. &Man'a. 
Soc.iun.in conf 1 5 t.num.4. &in conf 1 So.num.i ti 
voLi. &cu hac dcclarationc cgo pcrttanfco.hcctcor» 
trarium tcncant Ripa in d.$ cum ira.nu. 17- & Ruin. 
inconf.i 16. num.7.&8.quxdcclaratio prcbarurin 
l.pcn. Cdc impub. & ali js fubftir. ncc non probatur , 
quiacumadlitpcrfonaqux cxvcritinuli mcntcfub- 
ftitutumcxcludat, fubftiturus ccnfcturvhimointo- 
M lixrcditate, crgodcbctrcgulari hxcftibfticntiofi- 
cut llla qux fit vltimo in tota hcrcdi tate,fcd in illa i n- 
ftituticcnlcnturinuiccfubftituti, vtfuprademoftra» 
tum fuit.crgo&iii ifhccnfcnturinuiccmfubftituti. 

1} Secundodeclaratur noprocedcrc, fquandopoft 
mortcm omnium fach cft fubftitutio in tota hc rcdi- 
tatc vulgarircr,pupillaritcr, &pcrfideicommilliim. 
Bartholom.Soci.in d.conf l^^.fub num. 1 o. Ruin.itt 
conf.i 11. num.5. vol.i.Cur.iun.incont.1 i.num.r. 
Contrariam opiuioncm tenct Ripaind.$. mmita, 
num.18.vbi rcfpondctrationibuscontrarijs,&iudi- 
cio mcoopinio Ripx milii vcrior vidctur : nam cum 
in fidcicomillaria lubftitutioncccirct ncccffitas indu. 
ccndi fideicommiflum rcciprocu , dcbct ccllarc cria 
incafu ifto reciprocum fidcicommilliim.cum vnifbc 
mis detcrminatio detcrminct quilibec difpofitafc- 
cundtim nacuram fuam.l.milcs ita.$.dcccm.ftdciudi 
cat. & idco pupillaris , vulgaris , & fidcicommiilaria 
determinabitur quxlibcc ipfarum fccundumcarum 
nacuram,& proptcrca vircus vnius, & maximc ftanto 
dincrficaccracionis, noninHuicin nacuramalccrius, 
necnatura vnius mucat naturam altctius. 

x6 Tertio declaratur non proccdcrc, f qfi in perfbna 
primi &non in pcrfbna fcciidi cucnic condicio fub- 
ftitutionis, namttmcintcrinftitutos cenfcturindu- 
ctum rcdprocum fitleicnmmilliim. ita tcncc Cardiru 
PariIanconft4 j jiuro. j4-& ) r.voLi. 

Quarto 
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17 (^artb&vltimbf dcclaratur non procedcrc, in 
fubftitutionc pupiiiari facta poft mortcm omnium 
&in tocahxredicate, cum tuncvltimo ccnfcarurfa- 
cTafubihmtio.l.quiduos.rTdevulg.&pupiLfubft]t.& 
ideointcr pupillos inftimtos ccnlctur induda rcci- 
proca fublhtutio , Corn.in conli. 1 86. num. } . vol.i. 
qux concltilio quomodo,& inquo caiu proccdat , 
fupra vilum fuir. 

28 ln tcrtio & vltimo cafii prindpali , fquando fub- 
ftitutio non cftfadavltimo moricnti, icdomnibus 
poft mortcm omnium, conclufiucproccdcndo dicas 
non ccnfcti rcciprocam fubftitutioncm fadam intcr 
inftitutos,ctiam fi fublbtutio fada iit in tota h$rcdi- 
tatc, vt rencnc Sod.ind. §.cumica, num. j.& 8.&in 
conf.69.col.pcn.in finc,& feq.voLj. Alcx.in l.patcr fi- 
lium. $.duobus,col.pcn in j.& $.cafu.fT!adlcg.ralcid. 
Arct. in l.quidam tcftamcnroPiocultitn, C0L1. ff.dc 
vulg.&pupil.& lafin C011L4 t xol.pcn.voLj. 

S V M M *A R I V M. 

I Reciproca fubflitutio, an ftt fj>ccict fubflittttionit de per 
fe&propria. 

C A P. IIL 

^j-^SVji N quartoquxfito principaii, an fcilicct 
WV Wji Rcciprocafubftitutio fitfpccies fubfti- 
ifa (ort tuttonti ^ c P" ^ & p«"°p r »a • Trcs funt 
1 a^/^w^* principales Dodoru opiniones : f Qua- 
rum pi ima cft , quod n6 cft Ipccies lub» 
fticurionisdcperfe&propria, fcdcft qu.rdam achc- 
cTio fubftitu tionis.quam opinionc tcnct Bar.in I. Lu- 
cius.lT.dc vulg. &pupiLfiibftit. num.i. cum quo tran- 
fcunt B.iLin c.li patcr, dc tcftam.in 6. iu matcriarcci- 
procx,Aret.& lac.dc Arc.in rub.tT.cod.glof. 111 c.Ka;- 
nutius,cxtradc tcftam.CiiiiLde Cunvt icfcrtSaiyc.in 
Lteftamcnlo. Cdc tcftain.milic Ray.ilc Foil.in tracT. 
fubllit.dum rradat dc brcuiloqua, Bcllonus in $.qua 
rationc, Infticdcpupii.&lal.i 11 d.l.Lucius.n 11111.7. & 
prout tradit Chriftoph.Poi - t. in d.$. qua ratione, nu- 
mcro t i.hxccftcomniunisopmio.&moucnturifti 
DocTorcsadliancopinioncm tcncndamcxplunbus. 

Primo hcc fubftimtio vcrificatur vci m vulgari.vcl 
in pupillari.vel cxempIari,crgo non eft fpccics dc per 
fc,fcdilla cnt inquavcrificabirur,vndceftquxdam 
adicdio.probamr confcqucntiaafiraili, fcilicct ab 
adionc dc pecuho, qux fcmper vcrificatur in alia 
adione.l. $ .$.cui congruic . fTdc pccul. & ideo non clt 
fpccies dc pcr fc.lcd elc quxdam adicdio ■ 

Secundo mouentur . Hxc fubftitutio cft eadem in 
cflcntiacum vulgari vclpupillari , crgo non facit no- 
uam ipcciem dc pcr fc feu gcnusxoniequentia proba 
turinl.i. in fi.Ccommun.de lcgat. 

His rationibus rcfpondctur: nam licct reciproca 
fublbtutioin vuigari vcl pupillari vcrificcrur autin 
cxcmplari,& fic vidctur ciic cadcm in dlcntia, tamen 
fi rcctc natura rcdprocx conlidcrctur , non vcrifica- 
tur in vulgari vcl pupillari co modo quo vcnhcarur 
vulgaris vcl pupillaris: quod patct.quia pupillans pre 
dicaturdccxprclla& tacira, ita&vulgans: quodlc- 
cus cft in rcdproca,quia licct prcdicctur dc pluribus, 



>us,Pars Quinta. 198 

tamcn non ita.vt vulgaris vcl pupillaris, quia recipro 
cafadaapatre pluribus fili/s pupilhs prxdicaturdc 
qualibct carum, vt de cxprclTa vcrbis gcncralibus , iu 
cct non vt dc fpedficata , & dc nulla carum prxdica- 
tur vcdc tacitaco mndo, quo in aliqtiaprxdicrarum 
fumitur. ahascnim matrcm non cxcludcrcr.qtiodcft 
conriaid,quodhabcturindlLucius.& lic iic^tin 
vulgari & pupiiiari verificctur.tamcn cum non codc, 
fcddiucriomodo,non feqiiirur, quod non litfpccics 
depcr fc& propna &pcrliocconliarnon cllcvcrum 
rcciprocamclicca:dcm 111 cllenriacum vulgari.vcl 
pupillari , cum ab ilbs diflct.it in ctTcdu , vltra quod 
ditfcrac etiam in forma ticnda.quia rcciproca non po 
tcltproprie ficri vni foli, prout quj-hbct lliarum vt 
vrrunqueprobatur in d.I.iam hoc iurc , & quod non 
fit cadcm in ellcniia cum vulgari.vcl pupillari, proba 
tur.nam dirTcrunt nominc, ergo iiintdiucrfa.l.li idc. 
Cdccodicil. diiTcrunt forma.qiua reciproca non di- 
citur, nifi plm ibus fiat & in fc ipfam rcrlecTanir. in cf- 
fcntiactiam difTcrunc,rtimquiavulgarcm& pupilla- 
tftm diucrlb modocontinct.vt fupradidu fuit : ttnn 
qma in luinc vd in altcrum caium trahitur: ru etiam 
quiacontinctaUasfubriiiutioncs. crgo dilTcrtellcn- 
tiahtcr, iicut contincns a contcnto . &licct in crTcCtu 
rclbluatur inaliquam fpccicm aliarum fublbmtio» 
num , non tamcn pcr hoc rclblutio quo ad crlccTurn 
porcft facerc,quod ca, qtix fmu diuerla, dicantur ca- 
dcm in cllcntia.1. j.J.gcncra.rTdcacquir.pof vbi pof* 
lcllio pro donato,& polidlio pro emptorc, dirTcrunc 
fpccicicu mcmbro:&tamcn rcloluunrurin cundcm 
elTcCtum , cxquoambxpariunccrTedum inliftcndi , 
rctincndi,prxfcribcndi,& rccupcrandi, Dodorcs & 
ibi Ripa,in rub.cxtradccau.poiI.&propricr. 

Tcrti6& vlrimb moucnmr pcrd.l.iam hoc iurc, 
cuminduccndoin vcrbis ilhs, quod iuv ad rcrtitim 
quoq; gcnus fublbrutionis tradum cllc vidctur. vcr- 
bum cnim.vidctur, imporratimpropricrarem.I.non 
vidctur.tT.dc rcg.iur. 1. j. J.dciccillc. ff.dc vi & vi arma- 
tacrgo rcdproca ftibftitutio impropricdicitur certiu 
gcnus,& fic lpccics lcparata.Vcrii:ii & huic indudio- 
ni rcipondemr,quod illud vcrbum, vidctur, non dc- 
tcrminatillud vcrbuin, genus, fciliccrvtftiblbrutio 
vidcaturtcrtiumgcnns: fcd dctcrminatquod idfuit 
dccifum fuprain (olavulgari,vclfolapupiilari,vidca- 
tur rracTum cllcad tcrtium quoquc gcnus fubltitu- 
tionis,&licad reciprocam. 

SccundaclTopinio.qubdiixcreciproca fubftitu- 
tiofitfpccicsdcpcrfcquoad formam, quo vcrb ad 
eJcnciam non iit noua Ipccies.quam opinioncm cc- 
ncntRaph.1 ulg.& AIcx.in d.l.Luaus,&Soci.in d.ru- 
brica.fT.dcvuIg.&pupil.fiibrtit.& moucnturilli 

QuiaconfidcrandoclTcntiara ,(eu ciuscfTcdum, 
non clt noua fpccics : quia vcl cnt vulgaris,vcl pupii- 
)aris,&iicmultiplex.&hoc cll quod voltiit dicerc 
tcxms in d.l.iam hoc iurc.dum dicitur, vt in altcro fo 
la duplcxcllct tubftit utio, in altcro fola vuigaris : ncc 
cft inconucnicns qtiod illudquod cftformahccr vnu, 
cnentialirer lit multiplcx.l.lcircdcbcmiis.fTdcvcib. 
obhg.vbi li ftipuior Sticlitim & Pamphiluni, hccr foC 
malitcr lic vnaftipulacio, ramen clTcntialitcr diutur 
multiplex.Hxcratio mihi non placec: quialicccreci- 
ptoca rcfoluacur in vulgarctn vdpupillarem , tamen 

non 
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non co mo-l" crir.quo cfr vulgaris vcl pupillaris.cum 
vulgarislitomninocxprclla, vclomntno tacita: ifta 
vcro qux continctur lub redproca cft exprclla vcrbis 
gcncrahbus.&hxcrcciproca conrinct vtilguem & 
pupilUrcm , &proutconnnens cllcntialircr dirlcrra 
contcnto, ita hxcrcciprocacilcntiaiircrdifiert a vul- 
gari vcl pupillari, nam formacftillaquxdat clle rci, 
itaqund rci cllcntia non potcft cnnliderari ablq; for- 
rna.l.Scia.rT.dcauro&argcnco legato. li crgo rccipro- 
caclt noua fpcctes in rorma, erit c:iam noua in cllen- 
tia, quiaellcntiafincforma non datur. Ncc obflat 
d.l.lcircdebcmus. quialicct ftipularioilla lit vnain 
forma,& multiplcx in cllcntia: tamen iSIa forma non 
eritnoua, imbillaomnibusrcbiisddernit, acfivni- 
cuiquc de per fc fuillct accommo.ut.i . nam li cgo di- 
co,promittis mthi Stichum &PamphiIum:ccrtc dtie 
jfunt ftipulationcs, vnacft vcrbortini .\>.>ccptio,& iic 
vnacftfbtma: in hac vna forma cura copulatiucap- 
pnfucnm Stichum & Pamphilum , vidcor illam con- 
cepuoncm vtriq;adiccilIc,&pctcoiifequcns duas Ih 
puhtioncsfecillc.l.vnaiii ftipuhrioncm. iliucrl.i.tH 
devcrb.obl. vndepcnndcelt, acfiegodixillcin, pro- 
mirris inihi Stichum.promittis mihi Pamphilum. At 
in calu noftro, quando concipio reriprocam lubftitu 
tionem, licct tlla & vulgarem & pupillarcm cotincat , 
attamcn fub noua forma continct. Icquitur crgo, 
quod lit ctiara noua in cilcntta, cum cllcmiaa forma 
lubcac fuum cllc.d.I.Seia. 

Tertiacltopinto.qjrcciproca fitfpccies fubftitu- 
tionis de per fc &propri.t:quam opinionc Bncni BaL 
fibi contrai nis m l.precibus. C.dc impub.cc alqs fub- 
ftir.&ibi Salvc.RaphaclCuma.i. md.Liam hociure» 
Kom.m l.in tdlamcnto.Cdc relum.miltr. Ang.& Ri 
pa in dl. Luci tis, A ng. A rct. 1 n ru b. In ft .de vulg. I u bft i r. 
in matcria rcciptocx, niim. j. ioan. Fab. Chriltoph. 
Porr.&Ozcrius in Jj.qua rationclnftit.de pupil.lubft. 
& mouentur ifti cx pluribus . 

P: imb per tex.iu d.Liam hoc iure, induccdo illum 
in vetbis illi$,quod ins ad tcrtitim qttoqucgen f li.b- 
ftitutionis tradum cllc vidctur. ncc dicatur, ii cli gc- 
nus.ergo non cft ipecics dr pcr Ic: quia ibi gcnus im» 
propricaccipiriir.&figniricat fpccicm, prout dt prx- 
dicahilcdc pluribus ntmieiodirrercntibus, vt proba- 
tur tbi.in vci bo tcr;ium, ex quo cxdudit vulgarcm & 
pupillarcm , tanquam primum&fecundum gcnus, 
quodelletabfurdum, lipropriegeniis appell.nctur. 
] Juic tcxtui rcfpodctur.quod illud vetbu,gemis,capi 
ttirtbi pro modo: quali dicac tetttus modtis.l.Thais. 
$.Stichus, &ibinout glofrTdcfideicom.libcrt. nam 
gcnus nofempcrcapiturproco, quodprxdicaturde 
plunbusdirlcrcntibuslpccic, fed proeo, quoddeli- 
gnctqualitatcm alicuius rt i, vi ;cnusvitc,i;cniis mor 
tis, vtaptid Virgilttttn , Qr^Igcnushochominum ? 
Vcrumh.icrclpuiiltopoteftcuitari, cxcoquia rcci- 
procam appellat tcrtiii gcnus rdpccru vulgaris & pu- 
pillaris.quali vulgaris lit prmuimgcnus.&ptipillaris 
fcctindum, vti vulgart» & ptipillans cft gcnus iublritu 
tionis.itacft rcciproca fubfti tutio, vt patet ex illo vcr- 
bo.quoriuc quod iimilitudtneni ieu ldcntitatc ligni- 
h" :at& ideu vti vulgaris cil genus, idcft fpccics fubfti- 
tutioim de pcr lcdcpupillaris : ira quoquc reciproca 
fubftuuuo cut dc per fegenus , tdcft Ipccics lubfticu- 
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tionis: & lic ibi pon h ptopric gcnus accipirnr pro 
fpccic, quam pro modo . 

Sccund6& vlcimb.ilijsomiflis , moucntur hac ra- 
tionc. Quado cx multis lunplicibus fit vnumcompo- 
firum.&diucrfx matcri.r in vnum congcruntur, cau 
iatur tcrria I pccies.$.cum cxalicna, ltiltir.de rcr.diuif. 
&l.mu:icrum. f.mixta. fi.de muncr. &honor. fcdcx 
vulgati.pupillari, &cxcmplarifit rcciprocafubftitu- 
tio,&ex dicbscogcrirur rcciproca:crgocftipecic5dc 
pcr (c& propna. 

Exdicusrauonibus cgo conaurocum hac vltima 
opinionc, qux probatur hac alia rarionc . In mrc no- 
ftro (pccics, qux parricipa: cx alijs dtiabtis fpccicbus, 
non conftituitur liib altcra cx illis Ipecicbus, led fcpa 
ratim colidcratur.l.j.in pnn.ffidcprxtor.ftipulat. vbi 
communis llipulano t& oooa fpcdes de pcr fc , & tn 
vd tn prxtoria,vcl in t ti verificatun lcdrccipro 
caftibllitutioparticip- ^u;s fpcciebus.fex vulga- 
ri.vclpupillari, vdcxcplan: ergo lubaltcracxdioUs 
fpccicb.nonconftttuitur,fcd fcparaum coniidcratur. 

S V M M A \ l V M. 

1 pjciproca fatla imparibut , non contmet pupUlarewu . 

2 Hjciproca admixta tum ccmpendiofa , an lontincat pu- 

piUjrcm., . 

3 Ctmpcndiofa reciproci fatla imparibus, non cvntinet 

pup;H.trcnia . 

4 ln reciproca imp.inbus fl:tla,ancontirte.iturpup;llarit t 

fiin ea pupilljris tf_ric mentio ftr fatla . 

5 TupiUaris tacita.qus contmetur in vulgjrwon camprt 

bcnditur in rcciproca mixta cum compendiofa . 

C A P. IIIL 

•v^^a^yci N ouintoquxfito, quot fubftitutiones 
HP tjj contincat.&cuius crfettusfithecRcci- 
(Jp) r roCa fubflitutio , dc plunbus cft qux- 
r^^Li^fcq» ■"cndu:&antcquamadquxftioncspria 
cipalcsdcucniamtis, dicas cx metc ftar- 
tolt &aliorum Doclorum, q> in rcciproca fubftitutio 
nc,conlidcrato numcro pcrlonarum.&illarumcon- 
dtnoncplurcs fubftitutioncscontincntur: nam mul- 
tiplicatispcrlbnis.multiplicaturfubflitutioncs: &ex 
qualitatcvnius pcrion.r, vdomnium , quibus rdla- 
tor non pofii; aiiqua.n fubfiitutioncm faccre , re- 
itringitur rcciproca. 

i Hinccft, tq»rcc,; : ja f.jftapuberi &impubcri, 
& fic impanbus, noncvnnrct pupillarem in perfona 
pupilli.d.l.Lucius,&l.i.C.dcimpub.&ali;slub!iit.& 
r.iuohuins condulionis cft , vr etiitctur inxquabtas 
difpofitionis, idcftnccadem tlilpoiiuoincqualitcrdi 
iponat d-l.iam hociurc.in veriiincongruensenim vi- 
acbatur. quod vcrbum.incongruens, ad inxqualita- 
tem fermonis adaptatur,& hxc cnt prima condulio. 

i Hxcconcluliotdcclaraturprimono proccdcrc, 
qnrcciprocacftadmixtacumcompcndiola, Pau.dc 
Calr.inl.in tcftamero,nu.4..'C.dcrcAam.milit.qiiem 
fcqui vidctur Occabi , iub num.7. tn vcriic& rctcnra 
conclulionefupraftcia. & Pati.dc Call.inconl. 164. 
in 1. voi.qui mouctur hac ratione. 
St poft adttam hxrcduatc locum habet fidcicom- 

miilaru 
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iniffariafubftitucio, qu« grauamencft fiiij, I.cohr- 
redi . f cnm filix . rT.eodcm. crgo multo magis iocum 
habcbit pupillaris uibftitucio, qii.T rauorabilis cft pu- 
pillo.l.cx cribns.Gdeinorhriofoccftamcnro. Huic 
rationircfpondctur, quodidcoconrinccurfidricom 
mirtana fubftiturio, quia ifta vtriquc conuenic, & 
ideo cum adlit xqualiras , fidcicommiifaria compre- 
henditur.qux rario cellat in pupillari, nam in cafu no 
ftroptipilhris fubftitutio vtriquc conucnirc non po- 
telt.idco rationcinarqualitarispupillaris locum habc 
rr non poreft . & ii vna cam Derio dixeris , xqualicas 
feruaturin rcciproca, fccusincompcndiofafubftitu- 
rione,vndciltocafuc6tinccurpupillaris,virrucccom 
pcndiofx anncxx cum reciproca , & non virtutc rcci- 
procxfubQirurionis.confirmaturhoc, quiacompen 
dtofa incquiliccr determinatur rcfpcCcu cafuum, Do 
Aores in dlCcnturio. crgo criam diuerfimode pcte-t 
ritdctcrminare refpecru pcrtonarum . Rdponderur 
et mcnte Ripx. Dcrius en ; m prxfupponit vnum, 
| quod eft falium , f fcilicct quod compcndiofareci- 

Erocx ficra impanbus conrincat pupillarem, nara 
oc communitcrdamnatur.contrarium tcnentBar. 
inconf.4i.&inconf.57.lib.j. Ang.inconf i iS.&in 
conf. j 07.Anchar.in conf. tfij.Corn.in conf. 1 80.& in 
confil. 507. volum.j. vbi atteftatur hanccllccomrau- 
ncm opinioncm, in confiL 1 1 4. voluminc ] . & rario 
cft, qu i .i i ta dcmum compcndioli di rccra in tcrprcta- 
rur,fiverbis& pcrfonis conucniaf.c.lipatcr, dc te- 
ftam. in 6. fcd in cafu noftro pcrfonis non conuenir, 
cumvni tantum conueniat, ergo ifta compcndiofa 
rcriprocedircctapupillarisintcrprctari non potcft, 
Nccobftat, qu6dcompendiofadcrcrminctdirTcrcn- 
cer quoad cafus, quia idcm cft in r cciproca , & tamcn 
reriproca non dctct minat ditfercnrer quoad pcrfo- 
nas. d.l.Lucius . & lic non tenet confcqucntia . & non 
mirum, quiaincompcndiofacriamfubftiturionccft 
diftormis dctcrminariocafuum , fi pcrfonarum con- 
ditio patiatur, aliis fecui, pt ou t Ripa dixic in d.I.Ccn 
turio, in j.qtixft. i .membri . 

Cum hxc Pauli deCaftro ratio non fubliftat, idco 
contrarium tcnucrunt, Barr. fi rcclc animaduerta- 
rur, numcro <S.&Ripa, numero 17. in d.LLurius, 
Bald.lub niimcro 8. Roman. Imola , Pontan. & Alex. 
numetot?. in d- I.in teftamcnto, Corn.inconf 180. 4 
volom.j. vbiampltathancopinioncm, etiamfired- 
proca mixra cum compendioia, fit ract» per verba 
dire&aciuiua, Birr.Ang.Anchar.&Corn. in anredi- 
Ccisconlilijt , & Barthol. Sod. in conf.a«>o. volum.i. 
vbi hanc clTecommunem opinioncm attcftatur. & 
mouenrur ifti hac rationc. 

In redproca xqnalicas fcruari dcbct.di.in tefta- 
mento.d l.iam hociure, cum limdibus. &ideofub 
ea pupilLiris non continctur, quando vtrique conue- 
nirc non poreft . Sed hxc ratio xqualitatis fcruandx 
militat in redproca mixta cum oompendiofa, crgo 
vrireciproca litnplcx imparibus fa&a non continct 
pupillarem. ita ctiam rcriproca cum compcndiofa 
mixra pupilLvcm conrinere nondidtur. &fi dixcris: 
Reipondendo , quod m reciproca (cruatur xquali- 
rai, qu ia prarfumitur teftatorera hoc voluillc , vt coL 
ligirare^diUivtcftimsto, excLLLurius, &cxdLiam 
hoc iure. qux prxfumpcio non vidccur adcllc in caiu 



noftrorimmocontrariaprxlumrKioodiigirure^cd, 
quod cum rcciproca admixca lir compctidiol j , ia 
quo cafu fideicommiuaria conrinctur , qux onus cft 
eVgrauamcn pupiIli.dicro$.cum filix.crgo mulro 
magisdiccndum cft, quod contincrur detcftatoris 
voluntace pupillaris , qux fiuior cft pupilii : & fubfti- 
tutioiftapociusin dubio dcbcc intcrprcrari directa 
pupillaris, quam quod vnum detcrminabilc phira 
dctcrminans ca parircr dctcrmincr , prout optime 
probari vidccurindictoc.li paccr.-detcitamcn. in 6. 
Refpondcoconfidcrando, quod in calii noltroluct 
admixta lit compcndiola, tamcn in hac rcciproca 
operatur, qnod quandocunquc finclibcris quisdc- 
ocdat.aitcralteri moriarur: &ficliuc adiralir.liue 
nonfitaditahxreditas, fcrapcrlocum habcacfiibfti- 
tutio: &inhocomni temporetcftator vulcquodre- 
ciproca fubftirucio ccncac, & lic quod alccr altcri mo- 
riatur.&hac rarionc conrinctur fidcicomraillaria: 
quiacum vclit omni tcmporc fiibliitutionem vale- 
rc, &cum poftaditain h.vrcditarcm& poftpubcrra- 
tcm, ncc vulgaris,nccpupiUaris robur habcar, neccf- 
(c cft quod fiddcomm i llaria, q ux vrriquc conucnu, 
contineittir, vndc cum omni tcporc rcciproca lubfti- 
tutio fubliftat,cius nacuia& cllcnciacc pcrmaner, , 
qux eft.quod illa fubfticurio,qux vni competu,altcri 
repctita ccnfctunquia cum iit wrifiitudinaria fiibfti-. 
turio, xqualitet pcrfonasrefpiric, idco.Tqualitcrcas 
etiamdcterminarc dcbet, &hoc etiam cx prxlum- 
pta teftatoris voluncatcquia cum xquaJiter inuiccru 
Uibfticuerit, xquaUccrctiam dcterminailcprxfumi- 
tur. incongruumcnimcftjvtin vnovulgaris.pupilU- 
ris,&fidcicommiftariafitfubfticurio: in altcrovcro 
vulgaris & fideicommilTaria, prouc elcganccr dicic 
tcxcus in d.l.iam hociurc. exquaconfidcrarionccon 
ftat, verum noncftc rcftacoris prxfumpcioncm dlc 
in contrariura: conftacquc ex qua caula fidcicom. 
millariaconcineatur.acetiamcoiligitur in matcria 
rcciprocx, vnum dctcrminabiic plura rcfpicicnsca 
parirormirerdetcrminarc dcberc. Necobftatccx.in 
d.cfipater, quianon ioquitur in his termirus rcci- 
procx fubftirucionis, & per hanc conlidcrationcm 
ego concnrro cum hac communi opinionc, quam 
dcclara.vc per Ruin.inconfi107.voL1. 

Sccundo dcdaratur non proccdcre, fquando in 
rcciprocacftct facta mcntio pupillaris xtatis,vtcxcm 
pli grariadicrum fit.fi qu is in pupillati xtate, vcl alias 
quandocunqucdcccucrif, fupcruiucntesfijcccdanc: 
namtucinrcciprocaimparibus faccapupillaris fiib- 
ftitutioconrinctar, ita dcclarant RaphaclComcnf 
inconfi. 1 6.Ioannesq.Vitalis.Corn.inconfi. 141. vo- 
lum-4. Dec in d.Lin rcftaraento , & Pau.de Caltro in 
confiL 1 8. fi bcne confidcrcrur , volum. 1. fecundom 
nouam imprcftioncm, & ad id diccndum mouen- 
tur iftt exduobus. 

Prim6,fi fub rcdproca (ub hac fonnaconccpra pt» 
pillaris con cotineretur, fruftra facra cllcr mcntio pu 
pillaris xtaris,cum dicla vcrba nihil opcrarcniur. icd 
nocdiccrceft inconuenicnsJ.fi qn, in prin.rldclcg.j. 
crgo incouenicns cft etiam dicerc , fub hac rcciproca 
pupillarc no contineri. Huic rationi rndcrur,confide 
rando verba illa,tn pupillari xraccpoilein Ctnfu dire- 
aointerpretari, quod figruficar aJiud ^pupiNarem 

Ll lublti- 
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fubftiturionem: namvcrbatalis fnbltimtionis ficfor 
rnantur, iiquiscoruminpupitbri xtatc, vcl quar.- 
docunqucdccellcrit , fubftituo lupcrftitcs: &fic vult 
tcltaror, qubd fi vniis illorum moriatur in pupillari 
xtacc.liue poltxtarcm pupiJlarcm, lupcrftitcs fucce- 
dant. lcdin pupilbri xtate potclt locum habcrevul- 
garis, vt li illc autcaditam hxrcdiiatem moriatur, ac 
ctiam ndeicommillaria.li cam adiucrir.crgo hocpo. 
tuisilla vcrba (i^niricarc dcbcnt, quam pupillarcm 
fubftiiunoncm & hocrationcxqualitatislcniandx, 
quam tcltatorcm in rcciproca vcllc locu habcrc pre- 
fumitur.d.Liam hoc iui c. & fic vcrum non cft, vcrba 
illa frufiratoria ellc, li fubltitutioncm pupilbrctn 
non iignificcnr.cum alitim dircchun fcnium dicia 
vnb-i nabcant. 

Secundo&vltimomoucntur. Dux prxfumprio- 
nes&rationcsvnam vincunt,arg.l.BaliIu.rf.ad Trt> 
bdL&atnh.itaquc. Ccommun.dc iuccclL Icdquod 
fabreciprocalub antcdiclaforma conctpta pupilla- 
ris contineatur , adlunt dux prxlumpcioncs & ratio- 
ncs: crgo prxfumptionem illam, fcu rationcm xutia- 
licatis lcruandx vinccredebcnt.Minor probatur.FriFi 
nucftprxfiimptio, quiaindubio (ubftiiutiopotius 
eft intcrpretanda direcla, quim fidcicommilbria. 
d.c. li patcr.dc tcftam.lib. 6. Sccunda cfl.qttui tcllaror 
'adijcicndo vcibailla, inpupillarixtatc, dcmonllrac 
inhoccaiuic vcllcpnpillarcm fubmtutioncm locum 
habcrc. Vcrum & huic rationi relpondctur.quod ra- 
tioxqualitatis fcruandx cll tantx potenti.c , vt for- 
tior his duabus rationibus cllc dicatur, & hoc vcrtim- 
dlcapcrtiflimc demonftratur: nam prima prxfum- 
ptio icu ratio tunc libi locum vendicat, iivcrhis& 
pcrfonisconueniat, vt tcxtusaitind.c. h patcr. Icdin 
noltro calu hxc prxfumpiio non conncnit vcrbis, 
quia tcftatorrcciprocam rccitlubftituuonem, cuius 
natura cftaqualuatcm fcruarctnam idco dicirurrcci 
proca , quia quod vn i conucnir , altcri rcpct ita cenfe» 
tur vicillitudniaric Icu reciprocc, non conucnitnc- 
quc pcrfonis, quia in vno locum habcre potclt , in al- 
tcro non , cum imparibus hanc rcciprocam fubilitu- 
noncm factam fuillcpr.rlupponamus. Scuinda prx- 
fnmptio non mihtat, quia vcrba vbi rcpugnant , fub- 
ftiuitio non trahitur ad ptipilbrem ciiam li lit racta 
mcntio pupillans xtatis.l.cohxrcdi. $.cum filix. rFdc 
vulg.&pupill. fcd in caiu noftro vcrba rcpugnanr, 
quiafactacltfcciproca ftibftitutio, cuius naturaeft 
xqualitarcm feruarc.d.I.iam hociurc. crgoilU lublti 
tutionon trahittirex tcltatoris prxfumptavolunute 
ad pupillarem. & fic cum ratioxqualitans (cruandiC 
fortiorlitantcdidrisduabiis rationibus, cltomnino 
in pun&o iuris attcndcnda . 

Cum fuperior opinio nulla rationc nitatnr.cut 
commodcrefpondcri non pollir: idcocltalura opi- 
nio fupcriori contraria, yidclicct quod Itib rcciproca 
fubdiCtisfbrmis cOccpra pnpillaris fubftitutio non 
Contineatur.quam opmioncm teniiitRichard.de Sa- 
licctoinconfincip. quidam teftator.qucmfcqnitur 
Alcx.in d.l. in tcftamc nto , & Corn.fibi contrarius in 
conf. 1 80. volum.j. & hanceandem opinioncm con- 
firnut Ripa ind.LLticius, fub numcro i8.vbi dic« 
proccdcreindiltinctc, criam li mater fit in mcdio. & 
rooucntur ilU omifus rdiquis cx <i.u obus . 



Primo. ln rcciprocafubftitutioncnoncondnetur, 
pupillaris, quandoimparibusfa&afuit. d.l.iam hoc 
turc. fcdincalii nol.ro fubftitutioilta imparib.faCU. 
fuir.crgo fub ca pupillaris fubltitutio noconrinetur - 
Sccundb& vltiinomoucntur. Qtundo vcrbarc- 
pugnant.fubitituuo nontiahituradpupillafcm,eria 
lifacta fit mcntio pupillatis xcatis.d.Lcohxxcdi.f. 
cum filix. fedincafu noflrovctba icpugnant.quia' 
clt faib rcciproca fubltitutio , cuius virtus cft xqua- 
hratcin fcruarc: crgoili* lubftitutio non dcbettra- 
hi ad ptipilbrem iubftiturioncm. Contirmatur hxc, 
ratio,quia li pcrlonis non conucniat.non intcrprcta-i 
turfubitiiutiodircctapupularis, lcd in cafunoftro, 
pcrfonis non conuenir, cum imparibus fa&a fn.crgo 
dircdta pupilbrisintcrprctari non potclt. 

Hrs rationibus rcfpondetur , qubd licctdifparitaj. 
pcrfonatum cxcludatpupillarcm fubltiuirionem.in, 
pcrfona pupilli , hoc tamcn proccdit m dubio: lccus. 
quando cx conictturis colligtuir tcftatorcm.ficvo-, 
lutilc.vtcbredicittcx.ind.Liamhociurc, &ind.Lia . 
tclbmcnto . nam lanc in pctfona pupilli puptlbris 
continctur, & vcrba non rcpugnant &conucnit pex- 
fbnx pupilli: icd in quaibonenoftracolligiturcxvcr 
bis illis.ti tn pupilbnxtatcdcceilerK, teitatorcmvo-, 
luillc ln pt-rlona pupilli pupilbrcm conrincti ,cum 
dicla vcrba dcnotcnt pupilbrcm fubltituuoncm,Do 
florcs in l. i.ffcod. & probatur in d.$.cum filix,& vcc, 
ba nonrcpugnant, qtiiain rcciproca concinctur j»u- 
pillaris ctiam in periona vnius, quando prx tumpuuc 
conftat dc tcftatoris voluntate. tiLiam hoc iurc, &, 
cnnucnit pcrfon? pupilli.crgo fupradictis ratioiiibus 
non obftantibus, lub hacrcciproca in pcrfonapupilli 
pupilbris fubtbtutio continctur. otrpm 
Con firmatur, quia ilb vctba , fi quis coruru 1 n ptt- 

f»illarixtatcdcccllcrit,intcrprctaridcbcnf, ldcft n 
eeorum, idcftfub(btutorum,inpupilbri aratcdc-. 
cctbt, fupcritcs fucccdant. hoccJl, fiiUepupillnsco-, 
rum fubltitutorum in pupilbrixtatc dccedat fupct-, 
ftitcs fuccctbntilli: namdiclavctbarcfcrrinon pof^ 
fuiuniliad pupillum, itlco ciustcfpccnj opcraniuc 
pupilbrcmfubftitutionem: namfitcitator polt adi- 
utn Itct ■cdi tatcm vult vt pupiUo in pupillari xtate tlc- 
ccdcnti, fucccdatur, icquiturquod vult,qubd cxpu- 
pilbri fublticutione cifucccdatur: nam non potcft 
vulgaris locum lubcrc , cura fit adiu hxrcdius, non 
fidcicommiilariatunctfmjwris, cum vclittj>pupiUo 
tunc lticccdatur, quotl non potcft cllc, cum pcr hdei- 
commilliun non iucccdatur pupillo, lcd tcftatorit, 
idco nc verba rcpugncnt, & cum pupilbris locum hav 
bcrcpolTir, concludendum cft, quodilli (ucccdatur 
cx pnpiUari, & pcr hancrclponiioncm cgo concurro 
cum prima opinionc . • 
j Tcruo&vlrimbdeclaTanirt uon proccdcre in pu 
pilbri ucita.cruxcontinctutins-ul^ari.qiiiailbcom 
prchcnditurinulircciproca mixta cum coropwliQ-; 
la, licet pupilbris, qtix dt cxprcib vct bis gencralibut - 
non comprchendatur. ita notantcr voluit Ang.inco- 
fil. 1 5 1 .quidam Nicolau5,tn finc. & mouetur.quia in 
tali reciprocacontinccursTilgaris, & vbicftvulgaris, 
ibi vidctar dlc ucita pupiliaris , quca lcge clt intro-. 
dutu , & idco non vidccur rcguiari ab ilb vnica dc-< 
tcrminationc vcr borum t 

Hrc 
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Hxc declarario rcprobarur a Dcrio in d.Un tefta- 
tncnto.fuh num.7.m vcrfic.tcrrioIimiutur.&aRipa 
in dJ.Lucius, fub num. 1 8. in vcrlictcrtiolimiutur. 
rum conrra cam clt icxtus ind.l.i.im hoc iurc.vbi 
textusdicit quod rcciproca imparibus facia, folum 
faCU vidcturin vnum caliim, qui poteft vrriquccon- 
ucnirc,& iic folum cotuinct vulgarcm, vt ibi exprefsc 
dicit,&ilta rationccxcluditurpupillaris, crgoctiam 
taciupupillaris, qux in vulgan continctur : aliasfa- 
c ta no diccrctur i n vnum caiiim, (cd in duobus . cum 
igiturinvnumcifum fVtadicatur, pupillaris tacita 
ctiam omnino excluditur . 

Similircrhxcdeclaratio apparct falu cxl.quam- 
uis . Cde impubcr. & ali/s fubfticur. vbi dicitur quod 
licctfubexprclla vulgari conrincatur racita pupilla- 
ris : hoc tamcn non habec locum, quando vulgaris fic 
pubcri, & impubcri fub vna dctcrminationc: nam 
tunc vtxqualislit dctermin.itio,non habct locura 
taciupupiliaris, &ficxqualiutis ratio, quxlocum 
Jiabct in rcciproca , ctiam in vulgari conlidcratur . & 
pcr hocrcmoueturratio Arctini. 

S V M M U K 1 v **• 

I ln reciproca ,an intcr impuberes pupillans continca- 
tur , ft ttfljtcr duos filios tmpuberes <jr cdium nu- 
iorem tnjluuerit , cosj, mniccm fubjlituerit: <jr nw 
tnero 2. 

j HecipToca inter filios impuberes , an pupillarcm ccnti- 
neat^uando teHator duos filios impubcres & vnum 
extraneuminuicemfubflituit . 

4 Immixtionis raticne vniformis fit difpofttio. 

5 Dtfpofttio relata ad perfonts , debet intelligi fecundum 

condittonem pcrfonarum . quam concluftonem de. 
cUra,num.6. 

C A P. V. 

Ecundo iuxu fupradi&a principalitcr qux- 
rkurdcduobus: & primo.anquando tc- 
ftator habcc rrcs filius, duos impubercs & 
alium maiorcm ,quos inftituit&adinui- 
ccm fubftuuic: an tunc rcciproca contineat pupil- 
larcmiarcrimpubcrcs? Sccundbdubiutur, quidiit 
quand ) teftator inuiccm fubilkuit duos filios impu- 
Dttres&vnom cmancum: nam antunc intcr fiuot 
impubcrcs reciproca pupillarcm contincat.cftcon- 
troucrli iuns. 

In prima concluiionc duo ex mcntc DocStoru con- 
« fidcranch funt calus : f & primus cft , quando omncs 
fihiconiunctim in inltitutionc ponuntur , &dcinde 
ad inuiccm fubititiiuntur: &bcec in hoc cafuGui- 
hcl.Rayn.Albcr.de Rof. & Ioan.Fab. tcncant lianc re- 
dprocam in perfona impubcrum pupillarcm con- 
tincre, umen contrarium cit tencndum, proutte- 
nent BarcSalycIaf & Ripa in tLL Lucius»Salyc.& Lu- 
douic in dJ.in ceftamenro , Ang.Arct. in ji.fed &plu- 
res, lmtitut.de vulg. fubftkut. & Arct.ind.l.iam hoc 
iurc, &cftcommunis opinio, quxcx duabusrario- 
nibusprobarur: &primaclt, quia ratio xqualkatis 
itaftbi locum %-cndicat quandoduo cx tribus func 
impubcrcs , vti quando vnus ex duobus cft lmpubcs : 




fcdquandovnusdcduobus cft impubcs tantumre- 
ciptocanonconrinctpupillarem.d.I.iam hoc iurc. 
ergo ncquc ctiam cam contincbit, quando duo cx tri 
bus tantum funt impuberes . 

Sccundacft. fiintcr impubcrcs folum reciproca 
contincrctpupillarcm , impubcs in fucceflGonc altc- 
rius impubcris,prxfcrrcturaltcri frarri pubcri, cum 
iplc impubcs cx pupillari fucccdcrct impuberi.fcd 
hocdiccrc cft ablurdiflimum,& inueridmilc: nam 
vcriiimilc cft , quod tcftator volucrit alios fihos con- 
currcrc in fucccflionc prxdeccdetis, vt fcruaret intcr 
cos iuslcgitimarum hxrcdiutum.LvcIiinguIis.rLco- 
dcm. &nuximcncinxqualitasimmincac inccr fra- 
trcs, argum.Lillud, infinc. C.dccoIIar.ergoabfur- 
diftimum cft & inucrilimilc , quod reciproca pu- 
pillarcm contincat . 

t Sccunduscafuscft, tquandoimpubercsfolucon 
tuntti funt in inftitutione , & dcindc ad inuiccm im- 
pubcrcs & pubcs fubftituuntur. & in hoccafu Barr.in 
d.l.Lucius,concluditrcciprocam rcfpciftu impubc- 
rumpupilLucmconrinerc.qucm fcquitur Imolain 
c.Rainutius , in marcria rcciprocx, cxrrade teflam. 
quxconclulioprobatur inl.cohxrcdi.J. qui difcre- 
tas . fLeodem . & li cum Ripa , qui in d.l.Lucius, nu- 
mero ii.contrarium rcnct, dixcris,qu6drcciproca 
ind.$.quidiicrcras, conrincarcafdcm fubftitutiones 
in pcrlona cmnium licct prius coniundtim wccn- 
tur: ftdincifunoflrorcfpcdu maioris nullomodo 
potcritpupillarcmcontincre: quadcrc, quiaquan. 
tum ad incluiioncm fubflitutionum rcciproca po- 
teltcrllciumopcrari.diccnduin cft pupillarcra non 
continere. Rclpondco coniidcrando , quod ratione 
coniundtionis pnfumttur tcftatorcm quoad fuccef- 
lioncm vniuscximpuberibus plus dilcxiile alrcmm 
impubcrcm, qtiam maiorcm , cum in fucccllionc 
eius prxfcratur impubes maiori , dicto §. qui difcre» 
tas.&iicin hacrcciprocacxrarionis diucrfuarecqua 
litas non fcnutur. hoc ftantc dcduco, rcfpcdhi impu- 
bcrum rcciprocam contincrc pupillarcm: nam pcr 
vulgaran & fidcicommiflariam fucccditur tcitato. 
riaCuialtcrnon cftmagis coniunctus, quamahus. 
&proprcrca cum a tcftatore finc xqualitcrdilccri t 
&pariter cflcnt ab intcftato fucccfluri ,prxfumitur 
quodrcftator intcr eos volueric xquahtatcm (crua- 
xcLcum patcr. f.cuicris.ft.dclcgar.lccundo, &Lfin. , 
C.commun. vtriufquc iudic. Barr. inLrc coniuncli, 
in t.quxft.qtiinrxquxfl.principalis, numcr061.lL 
dclcgac. j.&Ruin.in confilio 16 1. numcro6.&in 
confilio 1 07. pcr totum, volum.fccundo. quod fecus 
eft,quando fucccditur impubcri cxpupillari: nam 
tuncconiunctus prxrcrtur non coniundo.d.$. qui 
difcrctas. cum crgo in cafu noftro impubcrcs lint 
coniuncti.&ipforum rcljiccru rationc coniunctio- 
nis lint plus dilccli, &prxfumiturteftatorcm plus 
impubcrem in alrcrius lmpubcris fucceflione nilc- 
xillc,quam maiorcm: fcquirurex prxfumpca ifljus 
teitatoris voluntatc in hac rcciproca pupillarcm con- 
tincri , in qtia prxfcrtur impubcs rationc coniun- 
ttionis pubcri. 

In fccundaconcluiionefduar funt principalc? Do 
dorumopinioncs, quaru primacft.quodpuptllaris 

quoad filios impubcrcs no contincarur.qua opi nionc 

L 1 x tcncnt 
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tencnt Al«.finS num. 1 4. Iaf* fub num. r 4. in d.l.Lu- 
cius, Salvc. Ludouic.Roman.& alij communitcrin 
d.Lintcftamcnto,Imola inc.Rainutiiis, cxrra dere- 
flamcn.& Arct.w didaLiam hoc iure.&moucncur 
ifti cxplurjbus. 

Primo. fub rccmroca fubftitutione imparibus fa- 
daraiioncinxqtialitarisnon contincrur pupillaris. 
d.l.iam hocitirc. fcd hxc ratio inxqualitatis loCBCa 
etiam habctin quxltionc noftra.cum extrancopu- 
pillarisficrt nctt roiTir, crpo loccl habcrcdebctetiam 
dilpufitio didx wti ,um hoc mrc . arg.La Titio.fl.de 
vcrb.obbgcum limilihus , 

| Iuicraricnirclj-ondctur, a-qualitasin reciproca 
fcruatur, quia non prxLumitur tcflarorcm vcllc in 
vno vnam, in alrcro vcrb dtipliccm liihltitutioncm 
locum Ivabcrc , cum cos xquali tcr diligerc prxfnma- 
rur.cLLiamhociurc.d.Lin tcflamcnto, &d.l.Lurius. 
qur ratio ccllat in cafu noflro: qtiia cttm duo lint 
inipobcresrilij tcftaroris, &altcrfit cxtraneus,prx- 
fumititr tcflatorcm magis diligcrc filios, qttam cr- 
nancum , argum.LPaulo Calhmacho. $.primo. fi.dc 
lc^ar. $ . & LAurclius . $.Titius tcftamrnto . fi". tU libc- 
rat. Icgata . & iic rationc diledionis & nflcdioniscck 
fat illa xqualitatis ratio, idcft quod pra-futnatur ccjua 
litatcm vclle inter omncs fcruarc: crgo in calu no- 
flro ccflabit ctiam diljjolTtio dictarum lcgum, ar- 
gutn.l adigctc.f quamuis. tLcJciurcpatronar.vnde 
cum rcfpcdtu impubcrttm vulgaris & ptipillatislo 
cum habcrc poflir,&qubd pupillaris Itibrcriproca 
coniincatur, cfl valdc impubcribtis fatiorabilc, con- 
cludcndum cft quod ca relpedu impubcrum e* prx- 
lumpta tcflatoris voluntatc contincatur , licct rcljM> 
du cxtranci non contineaturi 
c Sccundomoucntur. trationcimmixtionisvnifor 
misfitdil*politio.l.piima.$ itcmtpixritur. ft.dcaqua 
quotid.&xftiua. Icdincalunoftrocxtraneus nnmix» 
tuscftcum filijsin hacreciproca: crgoiiucr cos vni- 
formis ficri dcbcr difpohtio . Huic rarioni rclpondc- 
uir,quodindido$itcmquxrirur, illudclt, qmaics 
inlcparabilis & imhuiduacft.vt ibi tcvtus dtcit: qtiocl 
fccus cft in cafu noltro , cum rcs diuiiibihs lit , vidcli- 
ccr, qtiod intcr filios vulgaris , & pupillaris locum ha- 
bcar, &qt:tidrclpcdu citranci locusunrumlitvul- 
gatis fubltitutio. 

Tcrtio & vlrimo moticntur. fupcrftiris impubc- 
ris non intcrcft, quod inrclhgatur pupillarirer lubfl i- 
rutus altcri frarri, cum ab intcflato IgIiis fucccdat cx» 
dufoextranco: crgocum Ini non intedir, adhocvt 
xqttalitas fcructur, diccndtim clt , quod refpcdti tm- 
ptibcrum pupillaris non contincatur . Cc r crum & 
huicrationi rclpondciur.quod immo muhtim in- 
tcrcft, rum rcli.cctu fratris fupcrftitis:qiiialipiipil- 
laritcr non intclligcrctur fubfticutits, niatcr flmtil 
cum eoab inteftato lucccderct , authdefundo.C.ad 
Trcbcl. tum ctiam rcfpcdu impubcris mortui, quia 
magisfauorabtlc cft, quodqiuscom tcltamentodc- 
ccdar, quim quocl ab intclbto , vt cx $.primo. lnftir. 
cod.coliigitur, 

Alrera cft opinio fupcriori contraria, fcilicetqnbd 
refpcdu impiioerum pupillaris conrincarur, licctca 
rdpcdu extranci non poflir locum habcrc: quam 
-ppuuoncm tcncnt luld.& Arcun d.Lin tcftamcnto, 



"Ventacinquij 

Ripain d.LLurius, numero 14. Angc.inconfi.107, 
Poltc.in trad.fubllit.in materia reciprocx,& 1 crnao 
dus Vaiquius in tradaru dcfucccflTonum progrcllu» 
hb.lccundo.fi. 19.num.cr04. & lfti Doctorcs mo- 
ucnturcx pluribus. 
( Primo.t Dilpofitio rclata ad pcrfonas, dcbcrin- 
tcllit;ifccundumconditioijcm pcrlonarum ,adquas 
rcferitir.Lfiquisfilios.$.irritum.ft.dciniulto, rupto, 
& irrito teltain& l.cx militari,dcmilitaritcftam.(cd 
ilta fubftitutio rclata cltad impubcrcs & adextra- 
ticum, crgo ifta hibftnutio intclhgi dcbct lccundum 
impubcrum condiiioncm, intcrquos vulgaru&pu- 
pillaris locum lubcre potelt , & fecundum conditio 
ncm cxtranci , relpcdu cuius non potcft niii vulgaris 
lubllitutiomilitarc. 

Huic rationi rcfpondctur, quod maior propofitio 
proctdit, fi vniformitcr: fcctisfjdiffbrmjtcr adpcr- 
6 ibnasicfcratur,vtind.l.taro hociurc.probarur.f er- 
go cum dilpofino vniformitcr ad pcrlonas rcfcratur, 
lcquiturquodlubhac rcciprocanon contineaturni 
fi vulgaris, quxomnibus conucnircpotcft: nonpu- 
pillaris , qua lolum imj ubcribus & non cxtranco 
potcft ficri. 

Sccutidb moucnttir pcr rcx. in d.l.cohxredi . $ .qui 
dilcrctas , cum licinduccndo.ibi probaturquodius 
comnctioiiis vci balis in 1 nftit u tione opcratur , quod 
rcciprocacontincat pupillarcm, non obftantequod 
in fubftitutioncfitadmixtusfratcr maiorahasaoin- 
tcftatofucccllurus: licconiundio fanguinis , & affe- 
cno patris opcratur cundcm crfcctum, quando in 
fubltitutionctftadmixruscxtraneusab intcitatopu- 
pillonon lucccliuuis. Huicinductioni rcfpondctor 
negando confcqucntiam : quia llhid quod dicirur in 
fl.^.quidifcictas, proccchtrationcconiuncxionis,cu- 
iusvirtuteinterconiuntftos prxfumirur per tcftato- 
rtm maiordilcclio. qu.v tatioccllat quado nou adcfl: 
conninclio.fcd fimul rcciproc^ fubftiltiuntur: nam 
tunccumfubftitutiocqualitcromncs rcfpiciar.cqua 
htcr etiam dctctminat , & non plus in vno , quam in 
altetodtlcdioprxlumitur, cum xqua laucc& part 
dilcdioneateitatore tradari fucrint. 

Tcrtib&vltimbahjs omifllsmoucnrur, arg.LPau 
lo Calli mac ho. $. j. in ra t ion c fu i.ff.dc lcg. j . & 1. Auro 
hus.J.Titius tcltamcnto. ri.dclibc-r.tt.lcgata. indidis 
lcgibns habctiir,qubd contra proprictatcm vcrbo 
rum rratcradmittiiur ad hxrcditatcm fratris.ergo 
fimilircrin propofitofauorcfratris liccc vnitasora- 
tionis rcpugnet , contincbirur pupillaris refpcdu cz* 
rranci. C^tcrum &luiicrationi rclpondetur, qubd 
iicctinquibuldamcalTbus rationcnaturahi aftcduS 
rcccdatur a verborum propricratc: tamcn quando 
aliquaraiioinconrrarium adcfl,fccuscft, proutclt 
incalunoitro: nam iub rcciproca facta imparibus 
non continctur nili vulgaris rantum lubi:itutio.& 
t-atio dt , quia cum in ambobus non poflit locuro 
h ibcrc duplex fubilitutio , Seuenis & Antoninui 
conllituctunt , qubd vna tantum locum habcat» 
quia incongruum , vt in altcro duplex lit fubftitu* 
tio, in altcro fola vulgaris . fcd ifta ratio locum lubet 
ctiam in cafu noltro,quia rcfpcdhi impubcrum, IheC 
duplcx lubltitutioiocum habcrcpofllt, ramen rcfpc- 
ducxtrarici,nonpotcftlocumhabcrc ijiii vulgaru. 

crgo 
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trzp incongtuum eft.qubd refpeclu impubcrcm du- expiret pupiffjris etiim quo ad alterum^ . ^ 

p!ex fubftiturio , rcfpcchi vcro cxtranci vulgaris tan- i Cafus, quiabmitioexcludit voluntatcm , ft fuperueniat 

prstervoluntatemdiffionentii^noninducitprs/um' 



tumfublrittiiiolocum habcat, &rarioan r ecrionisno 
potcft milirarc pltis in vno, quam in alrero, cum om- 
ncs rqualircr rcciprocc' fublhtuti fuerint. 

Ex prxdictisparervtranqucopinioncm difputan- 
do dcfcndi potfetego vcro fic dicercm diihngucndo . 
Autfilij impubcresininfhtutioneconiundhfunr, & 
deirrdeimpubcrrs&cxtrancus fimul reciproce fub- 
ftiruri fucrunt , & tunc intrcpidc conduderem hanc 
rcaprocam rcfpectuimpuberum pupillarem conri- 
ncrc, vt probatur >n d.fqui difcrctas . Aut filij impu- 
bercsnonfunr in inftiturionc coniunch.fcdinma- 



pttonemcejfationis voluntatit. cumcmdeclaratio. 
ne,num.f. 

Subflitutioncs pupitlares fub reciproca contrnts, aU 
tero deinde emancipato , an expirent ,feu remaneant 
in perfona retemi m poteflate . cum declarationes , 
num.iz. 

*Aflusnondum confnmitus, quando deuenit ad cum ca- 
fum ,aquo incipere non potefl ,ob'tdm totum vitia- 
turxnm eius dcclaratione, num.6. 
7 DcflruSiovmusex correluiuts, rfl alterhs deflruQio . 



iorifumma inftituti fucrunt hxrcdes, quam fucrit 8 Insqualitas ,qus fupcruenitcx pofl fa3o,uon ritijt . 
inftirutus cxtrancus, & licplus dilccii, & tuncin cafu cum eius dcdaratione,num.9. 

ifto concurrcrcra cum hac lecunda opinione , & mo- 1 0 ,n reciproca d principio fitla impmbus , in qus 



dcinde fuperuenit paritas pupilljris contincatur . 
tum eius dcclarauonibus,num. l i.ejr i $ . 

C A P. VL 



ueor quia impuberes li ftierunt plus in inftirutione 
dilc&i , prxfumendum clt criam plus pcr tcftatorem 
in rcciproca (ubftitutionc dile&os fuiile, & idco ip- 
forumrefpcdtuprxfumendum eft tcftatorcm magis 
adhim fauorabilem fccillc, fcdqtiodcontincaturpu- 
piliaris cft impubcribus fauonbile. l.li pupillus . fT.de 
acquircn.harcdir. glof. & Do&ores in l.cx tribus . C 
dc inofhctcftamen.crgo concludendum cft, quod 
ipfbrum rcfpcttu pupillaris fubftirutio contincatur, 
&inconfirmationemhiiius rationis faciuntduo vl- 
timafundamcnta (ccundx opinionis. Aut impube- 

res&extraneus xqualitcrfinevllo difcriminc hxrc- « clufionumprima cft , f Anfivnus pupillus lir anni- 
dcsinftirutifucrunt.&dcindc redproccfubftiruti: culus, altcr annorum i j. aducnicntc pubertate in 




Ontinuandoquxfhoncs, qux in fupra* 
difto quinto quxfito difputanrur, in 
hoccapirulodifpurandxcrunr trescort 
clufioncs principalcs, qux numcro crut 
tertia, quarta & quin ta : & harum con- 



& tunc cum prima opinionc pcrtrafco , fcilicct quod 
fcfpectu impubcrum pupillarisnon conrinearur .& 
rnoueor, quia hxc rcciproca fubftitutio rcfpicit cqua 
!ircrimpuberes& cxtrancum,& inter ipfos per te- 
itatorcm vnifbrmis facra fuit fubftirnrio: crgovni- 
formis ctiam intcr ipfos prxfumitur fatfh difpofi» 
rio.probarurconfcquentia. Reciprocacft viciflitu- 
dinariafubftitutio.&dicirurrcpcura, quiadc vno in 
aliumrcpctitur: alrcrcnimaltcri fubftituitur, ita vt 
in vno non lit potcntior fubftitutio , quim in altcro . 
d.l.iatn hociure , & dJ.quamuis. fiigiturcft murua 
liibftitutio&de vno in alium rcpctitur, & in vno 
non cft potcntiorfubftirutio , quamin altero, fcqui- 
rur,quod puptllaris,qux nonconnenitcxtranco.non 
conrincttirfubhacrcciproca refpecru impuberum, 
quu fi conrincrerur non elTct mutua & viciflitudi- 
naria fubftitutio, & de vno in alium non repetirerur, 
& potcnrior clfct (ubftitutio in vno, quim in altero , 
qiiodeflctcontra naturam & cflcnriam rcciprocx, 
ncccontrarium rationc dileclionis&naturaiis afTc- 
crionis prxfumendum eft , cum non rnilitet hxcra- 
rioincafunoftropropter xqualcm inftitutionem& 
fubftitutionem , dcmonftrauit tefbtor omncsxqua- 
lirer diligcrccum cos xqualitcr tradauerit,& vri cos 
xqualircrininftitutionc dilcxit, iracriam xqualiter 
in fubftitudone dilcxille prxfumendura eft , argu- 
mcn^icro $.qui difcretas , & I.pnma. Cdc impubcr. 
&alijsfublhtut. 

SVMMUKIVM. 

Si vnus pupMlusftt anniculus,altcr annorum nt.an ad- 
ueniente pubertate m perfona exiflcntis inij. anno 



pcrfonantiftctisin i janno.cxpiretpupillaris, ctiam 
quoadaltcrum, inqua conclufionc glof. Guilicl.de 
Cun.Dvn.Bart.BaltiPau.dcCaftro , Vbcr.dcCrcmo- 
na, Alcxan.SalyclmoIa, Raphacl Cuman. Arct.laf& 
alij communiter in d.l.Lucius,Bald.Salyc.& Roman. 
in Lin tcftamcnto . Cdc tcftam.milit. Ang. Arct. in $. 
fcd & fi plurcs , lnftit.dc vulg.fubftitut. & Fcrnandus 
Vafquius in tradfatude fucceffionum progrcllii, li- 
brofccundo.$.t<7. numcro t i.rcncnt quod hxc rc- 
dproca fubftirutio inpcrfona pupilli contincat pu- 
pitlarcm, &quod pupillaris inpcrfona pupilli non 
cxtinguatur , licerproprer aducntum pubertatis in 
altenusperfona finiatur, & cura dictis Doctetibus 
cft communis & rcccpta Scnbcnriurn lentcntia . qux 
probaturex plunbus. 

Prim6, pupiUarislprincipio cx prxfumpta tefta- 
rorisvoluntatein hac rcciproca fubftitutione conri- 
nctur: crgo proptcraducntum pubcrtatis inpcrfo- 
navnius, non cxtinguitur pupillarisinperfona alte- 
a rius impubcris,probatur conlequenria . f Cafus, qui 
abinitiocxdudit voluntatem, fifupcrueniarprxtcr 
voluntarcm difponcnris, non inducit prxfumptio- 
ncm ccllationis voluntatis . l.fidcicommilla.$.fi rcm . 
fldc lcgat. j .l.rcm lcgatam.ff dc adimcn.lcgat.lcd pu- 
bcrtasfupcruenit prxrcr intcntioncm & abfque fa- 
&o tcftatorts , crgo aducntus pubertatis non fadt 
prxfumcremutarioncm voluntaris tcftatoris rcfpe- 
ctu impubcris.cuius rctpectu a principio jnipillaris 
3 fubftitutio contincbatur.t& fi dixcris.quod d.J.li 
rcm proccdir , quando calus fupcrucnit prxtcr fpcm 
& cogitationcm ipfius teftatoris: (cd in cafu noftro fu 
pcrucnit fccundu fpcm propolitum ac cogitationem 
duidc tcilatoris, qui fpcrabat filiu dcbcrc pubdccrc, 

Ll } & 
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& fcicbat dicm & hora furur.T pubcrratis : Rcfptulco 
iq> litct ptibtrras iupcrucniat (ccundum (pcm tcftato 
ns: tn ;ion fupcrucnita volfitatcipliustcftatoris, tcd 
anatuta, & licpi.upr vuluniarcmdilponciitis, cuin 
eius voluntatc talis diipoficio (icri non poilit , & idco 
anatura fupcrucniespuberras, & licji neccfjjratc, nd 
infniigit, ncqucmuratrritatoris voltintarcm, &hoc 
jnodoBar. voluirinduccrcd.$.ti rcm. t]ui rclponlio 
Confirma;ur,qtiia in dnbio non cenfetur facta voltm- 
ratis mutatio.lt um,qui. & l.cii tacitum.tF.de probar, 
& ratio clt , quia dua: lunt c.uil.r , qtix faciur. : ccllarc 
pupillarcm in pcribna impubcris, voltinrasicilicet & 
inxqualuas. fcd volunras clr caula proxima.qux facit 
adeilc & non adctlc pupillarcm : i nxqual i tas vcrb c(l 
caufarcmota. icd in caiu noftroaflnit proximacaufa, 
voluntas.f.telhtonsapnncipio: crgoqnodcontinca 
tur pupillaris vfq-, ad tps pubcrtatis in pcrfona pupil- 
li.no nocct dcfcchit fuperueniens poftca cauf.T rcmo 
tx,& ficinxqualitaris dcfc&us.confcquccia probatur 
arg.l.candcm.flcd & fi quis . (f. dc duobus rcis . 

Sccundo probatur. Hxc rcciproca fubftiiutioin 
pcrlonavtriufqucintclligiturfub hacforma, fiquis 
corum impubcs dcccftcrit, po autcm intclligitur no 
rninatim, lt quis corum infra tot annos dtcellent. igi 
rur proptcr aducntu pubcrtatis in pctiona vnius, pu- 
pillarisnon cxcinguirur inpcrloria altcrius impubc- 
ris . con(cqucmia probatur , quia hxc fubftituiio (cu 
diclio,fi quis, dilhibuitcodicioncminpcrfonamcu 
iushbct:vndcnon poccftdici dcfccraconditio fuhfti- 
tutionis inpcrfona altcrius impubcris, vt cft tex.in 
Lhxredcs mci.$.cum ira.ff.atl Trcbcl. 

Tcrtib probatur alijs omiffis.per tcx.in d.l. Lucius, 
cuminducedoin finc.in vetbisiibs,tunccnimaltcro 
dcfuncto intra pubcrratc , &c. pcr qux vei bacolligi- 
turfuperftitcmcllcpubcrc, & nihilominuslucccdit 
virtiHcpiipillarisimpubcri: Ncc obftant illavcrba, 
ciuldcm xtatis, quia intclhgunrur rcfpcchi pupillatis 
xatis, idcll qjomncs lintimpubcrcs.nonaiKcmrc- 
ipcciu annorum &dicru, ideft quod omncs fmt codc 
tcmporcnati.alias (cqucrcturincoucniens,q> li tclta- 
lorhabeatoclovelnoucmimpubcrcs, quos conftat 
omncs vno partu nafci non polle . Lantiqui . fl.li pars 
hxrcd. pctat. quodpatcr non pollct cospupillanrcr 
fublt icucrc,quod eft faKum , vt patct cx d.LLucius,& 
cx d. 1. i am hoc i u rc, i ndcri n i tc loq ucn ti bus . 
| Altcraconclulioin ordinc quarcacft.f an fubfii- 
tutioncspupillarcs fub rctiprocacontentc.altcro dc. 
indecmancipatocxpircnt , an tcmancantin pcrlona 
rctcnti in potcftatc? In hacconclufioncdticluntprin 
cipalcs Dociorum opinioncs , quai u prima clt , quod 
pupillarisinpcrfona rctcti 111 potcftatc cxtinguauir, 
quaro tcnent Bart. GuiLRavncr. Pati.dc Caft.Alex.Sa. 
lyc& ImoLain d.l.Lucius, Salvc.Ludou.Rom.& Dcc. 
in d.l.in tcftamcnto , lmola & Pct.dc Vbald. in rcpct. 
cRainurius , cxtra dc tcftam. & A rct. in $. j. Inftit. de 
vulg.fubftit. & hxcopiniocft ccmmunitcraDocro» 
fibus rcccpta, qua- cx plunbus probatur. 

Primo, Mutatio in vno facta,in alioctia ficri vidc- 
tur.l./.C.dcdiucrf rcfcnpcfcd in hacfubftimtioncfa 
C*ra c(t filio cmanripato mutatio, quia proptcr cman- 
cipauoncm extincia cft pupillat is fubftitutio: crgo 
ccnkiurctiarofa&a inniioui potcftatc reccnto,ld- 
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licctqubdcriamillHts rcfpedxu extincL»iic pupillaria 
fubftitutio. Huicracionirclpondcctirind.l.j. rcfcri- 
ptumad vniiispctfonatn direcium, vttiquc profpo- 
chim cft: qtua ibi agcbarur dc fattorc alterius non no 
mtnati in rcfcripto, hicaiitcin dc prxiudicio rctcnti 
in potcftatc, ii pupillaris rcipcchi retcnti in potcftafe 
extinguerctur : piipillatiscnimpupillifauorcmconr 
finct.l.cx uibus. C.dcinofhctcftamcn.&ticdiucrfie 
funt rationes dc vno cafu ad aiium. Prxtcrca illud cft 
proptcr vnioncm cauix communis, &proprcr fup- 
plicationcm commumnominc raCtam,quod (ecui 
cft in cafunoftro. 

Sccundb probatur pcr tcx. in $.ad hoc aute, in ver- 
ilc.finautcm patcr, in Auth. vt hccat inatn&auix, 
Huictcxtui refpondetur: namcau(a,quarcnomina- 
tus rilius ccnfcatur legitimus, inlliitc neccllari6 in 
ahos, cum nonnnatio probct matrimouium : Sc G re- 
/pccru vnius probatur , ncccllc cftquod probctur ctia 
rclpcctualiorumcxcifdcinrcntibusnarorum: quod 
ltvuscft incafti noftro, quiacaiila quarcin pcrfona 
vniuscxpirtt, non inrluit ncccllario in cxtindioncm 
altetius. Prjrterca ibi ltimus 111 lcgiiimaiionc.queeft. 
faiiorabilis&cxtcndc.Hla, vt tcnct Gcmin.poft Lap. 
in c |. $.) dc tilijs prcsbyt. in 6. lcdin hoccalu fuinus 
jn cxtintftionc pupillaris fublhtutionis, qux cttin- 
ctiodiciturodiolarcfpccru filij retcntiinpotcftate, 
ciiinfaiiorabi!cfitptipillo,quodfubftincaturpupil- 
lans.d.l.cx tnbus. & proprcrcanondcberficricxtcn- 
(io dc pcrlbna cmancipat 1 in pcrloaam filij retcnti in 
potcftatc in hoc cafu . 

Tcrtibprobaturper tex.in I.alrcri. rT.dcadimcn.lc* 
gat.& <rft iimilis tcxtus in I.Pamphilo.$.fin.ff.dc Ice. J. 
I Iuic tcxtui pluribus modis rctpondctur pcr Do- 
clorcs. vcrumtuomillisalijs rctponfionibus dicas t 
quod iiid.Laltcri.rradiatiirdconcrcrcuocado, quod 
cft lauorabile: in cafu vcrb noftrodc fiyiore rcuocan- 
do.qtiodcft pr.tiudiciale, &quod in dJ.altei i, tracie- 
turdc oncrc rcuocando,probarur.onus & fauor con- 
lidcraturrefpc&utcrminiaquo, Si tcrminiadquc: 
nam rcfpcciu rcrmini ad qucm teftator vult bona de- 
bcntic vcl cx legato.vcl cx pupillari, fcmpcr agitut d« 
fauorc, fcd rcfpcccu cius a quo rdinquitur in lcgato 
agitur dc oncrc, cu m legatu m r cfpcchi hzrcdis onus 
dicaturJ.vnum cxfamilia. $.(ircm. tf.de lcg.i. Icdre- 
ipcciu fubftitutionis dicicur fauor.Lcx tribus.& n 
nos confidcramus tcrminum a quo in noftra qua> 
ftionc, ifto refpt cht lcgatum dicituronus, pupillaris 
fiibihrutiodiaturfauor: &(ictextusind.Laltcti, re» 
ipcchihuius tcrmini loquiturdconcrc rcuocando» 
cxifta Baldi refponfioncalafonc comprobata opti- 
mecuitaturtcxtusiftc. - » , 

j Quartbprobarur, tquando aclus nondum cou- 
fumautsdeucnit ad cumcafum, aquo incipcccnon 
potcft ,ob idin tottim vitiarur. l.pluribus. $.& ii pla- 
ccat.fTdcverb.obbg.lcdm ca('u noftro fublhtutioad- 
huc non confurom at a dcucnit ad cum cafum , a quo 
non potcft incipcrcfcilicct qubd pupillaris cxvn* 
pat te fubftincatur , crgo in totum rrcipTOCa rcfpccttt 
pupillaritim fubftitutionum vittamrj Hnic rationi 
6 rclpondctur.f maiorcm propofitioncm proccdcre 
quando difponcns non poc faccrr, quod caltts fupcr^ 
iicnicns non habcat vttiarc, (ccmii poflic , quia tunc 

non 
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non procedit probatur in l.fcicndum. $. fin. fT. qui fa- 
ufd.coganr. dcclarat Bart. in d.l.pluribus , fcd in cafu 
noftro tdbtor potclt faccre , quod locum lubcat pu- 

{>ilbris in illo filio rctcntojn potcftatc tanru. d.Liam 
lociurccrgodida rcgulainqllionc nfanomiliiar. 
7 Qtiinto probatur . f Dcftrucrio vnius cx Corrcla- 
tiuis, eftalttTuisdcftructio.l.ri. rf.dcacccptilat.l.ri.C 
dc indicta viduir. tollcn. & l.j. C.dccuprcf & lucro 
Daph.lib.i i.Hxcrationihilobftat,quiapupilbrcs, 
qucj lub rcciproca contincntur.non funt corrcbtiuc, 
cum vnapupillarislincaltcracilc poflit, ii vult tcfta- 
(or, vt iu d.l.in tcftamcnto, probatur . 

Scxto & vltimoalijs omillis probatur, fi pupillaris 
rdpcdu rctcnti, in potcltatcnon cxtingueretur, non 
cllcr reciproca (tibilitutio: cumad hocvt rcciproca 
fubflimtio dicatur, ncccflccft, vthincindc fubituu- 
uones reciproccnrur. d.Liam hoc iurc . quod non ef- 
iet, fi pupillaris non cxtingucretur.nam proptcr cma 
cipationcm cxtincb cft pupirbris. Lcohx rcdi. $.cum 
filix. rl.cod. crgocxtmda dtctiam rdpcctualtcrius 
in potcftatcrctcnti. 

Ccterum & huic i ationi rcfpodcrur , ad hoc vt re- 
ciprocafubftitutiodicarurfufficit, quoda principio 
hinc inde fubftitutioncs teciproccntur: lipoftcacx 
alio fa&ofupcrucnicnti nopotcft ficrireciprocatio, 
non per hoctollitur.quin rcciproca fubfhtutiodica- 
rur, vtprobatur cx communi conclulione fupra in 
tcrtio priocipali quxfito rclata, lcd in cafu noftro 
prxfupponimus , quod a principio hxc reciproca 
binc i ndc rcciprocabatur : crgo reciproca df , licct cx 
poft faclo in perfona vnius cxpirct pupillaris fubfto . i 
Cum luperior opinio nulla lcgc , ncc rationc nita- 
tur.cui commode rclponderi non poftit : idco fccun. 
da cft opinio fupcriori contraria, quam tcncn t laf nu 
mc i fJSt Ripa.num.itf.in d.l.Lucius, Ang.Bald. nu- 
mc 1 r.&Ial.nu. 1 4-in d.l.in tcftamcto,PoIit.m trach 
fubftit. in materia reciprocx , in vltima quxftionc,& 
Fernandus Vafquius in tracb.de fuccdtionum prc* 
grcllu,lib.i.$. i y.tm. 8.& ilb DoCccx pluxib.moucm. 

PrimopcrLfin.cldcduobus rcis,cum ficinduccn- 
do. tbi probatur, quod licec vnus ex plunbuscorrcis 
cximatur ab obligationc, tamcn alius non liberatur. 
jia inpropofito li vnus pupillus a fubftitutione pu- 
pillari cximatur,tamen alius no crit cxemptus . Huic 
tcxrui rcfpondctur, idcoilludcft,quianaturaduoru 
rcorum cft, quod infolidum dicatur obligatus vnu£ 
quifqucLin duob.$.fi.cod.cit.dc duob.rcis.& proptc- 
rca mirum non clt , li vnus non pollit cxaliqua cauU 
(blucrcalterinfolidum foluar. 

Sccundo mouentur pcr tcx.in 1 tribunus. §.fi. ff.de 
tdbmeto milit*. vbi rcllator cafiando tcftamentum 
inpartcvidctur confirmare illud in rcliquo. ficcrgo 
incafunoftro callandopupilbrcm inpcrfona vnius 
proptcr cmancipationcm, videtur confirmare reli- 
quas pupilbrcs in pcrfonam aliarum. Huic indu&io 
nirndcrur, ibiilltudcftcauGconferuandivolunratc 
dcfuncci, vidcliccrq>dcbeat valcrcdifpofitio in par- 
tibus no taxatis: fcd in cafu noftro alia cft ratio,ga tc* 
ftator a principio rcciproccfubftitucrar, & ficxqua- 
litatemferuarevoluit:fcdcumpofteavnumcmanci- 
pauerit, fimilitcr xqualitatcm vdlefcruare vidctur, 
qd ficrindp6t,niii fubftocxpicccinpcrfonaambocu. 
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& Tcrtio mouentur.f Inxqualiras qnx fupcrueriir 
cx poft facco, non ritiatlejdcm. §. fi.tf.de dcduobus 
rcis.feilincafunoftroinxqualiraj fupcnicnit cxpoft 
facropcr cmanciptioncm.ergo non dcbcr viriare 
pupillarcmfubltiturioncimpubcris inpotdbtc rc- 
tcnt i.corirmarur h.xc ratio , quia cum a pnncipio ad- 
fit pupillaris dcvoluntatctcltatoris concludcnduin 
cft cam ex poft facro non cllc cxtincbm , cum in du- 
bio non prefumatur fada mutatio voluntatis teftato 
rislcum racitum, &Lcumqui.rL"dcprohar.nam rc- 
formatio faCfa in vno pcr tclhrorc, in aliodifpolitio- 
n cm no i m m u tar.l. a I u m nc $.q 11 i ri I ias. ff.de adi mcn. 
lcga. ergo rcftator in cafu noftro pcr cmandparionc 
rautando fubftitutioncm pupillarcm in vnonon vi- 
dctur in alio muralle.Hnic rarioni iraconfirmarx re- 
9 fpondctur.tq» inxqualitas qux fupcrucnit cx poft fa- 
crononvitiat, qninxqtialiusfirpcrucnitdcvolunta 
tc contrahentium, & diljKJlino cftpcrfcda&r con- 
fumara. fccus fi rcs non lit cofumata 9c pcrfcCfca.pro- 
ut cft in cafu nortro : quia tunc vitiat inxqualitas,cu 
ccnlcaiur facta voluntatis mutatio , proprcr xqua- 
liutcm feruandam. Vcrum hxc rcfponfiomihi non 
placct: quia fub ifta rcciproca apnncipio pupilla- 
ris contincbatur de voluntatc tdtatoris, &dc natura 
& dlcntia rcdprocx, & licct poftca rdpccru emanci- 
pati exrinifta lit pupillatis , non pcr hoc nccctiari6 fc- 
quitur.ncq; dcvoluntatc tcftatorisconftat.quotlfic 
extinda rclpcchi rctcnri in potcfhtc.ncquc in dubio 
prxfumirur facia volutaris mutatio,arg.d.Ieum quL 
Cde probar. & inxquaiiras fupcrueniens fola non cft 
fufficicns ad extinguendam pupillarem , quia ^qua- 
litasinrcciprocanon cftcaufa, quarcreftatoromni- 
bus&non vnitantum fubftituerit. nccin cqu.ilitas 
clt caufa, quareteftator nolucrit in rcciorocaconti- 
ncri pupillarcm.vt patct ex comuni coclulionc rdata 
lupra in tertio pnncipali qu^fito^fed cft benc vcrum, 
quod a principioxqualitas & inxqualiras facit prxfit 
mcrcvoluntatcm tcftatoris , &liccumxqualitate& 
inxqualirateadcft tcftatoris voluntasa prmcipio lal- 
tcm prxfumpta . ctim igitur ex poft fatSto non prxfu- 
matur tcftatoris mutatio & rcformario faccain vno, 
in aliodifpotitionem no immntat.d.$^]ui filias.fcqui 
rurquod cxillaiuperuenicnti inxqualitatcreipeciu 
pupilli in potcftatc rcrenti nofitpupillaris cxtinda. 

Quartb & vltim6 alijs omiflis moucncur. Si ve- 
rum dlcc, auod pcr cmaudpationcm raC>am dc vno 
ex filijs intciligcrctur fubbta liibftitutio pupilbris in 
alrcro lcqucretur.qtiod hxrcditas pollecadimi in mi 
nus folcmni voluntatc, quam in tdlamcto, & tjc per 
tacicam volunratcm qux exhoc acru emancipatio- 
nis rcfultat. fcd confcqticns d> falfum.quia hxro»> 
ditasnequcdari, ncqi.eadimi porcft prxterquara tn 
tcftampnto. I.quidam liio. f fin. ff.dc condit.inftituc. 
ergo falfum cft criam antecedens, &ficq>pupilbris 
inperfona alterius cxpircr. Huic rationi rdpondc- 
rurcxmentc Bartoli.dicens, hanc non dle nouam 
dilpolirioncm, fed decbrationcm , an fubgeneralua- 
tc breuiloquf cotincarur pupilbris.quxdccbratio 
potdt fieri linc noua folemnitate, & prxrerqu sm in 
tdtamcnto.l.hxredcs pabm.J.fcd & li totam.fT.de tc- 
ftamcn. Hxcrdponfio nonplacctBaldo &PauIode 
Caftro iu ALin tcfto, necIafoni^&Rjpx in d.LLu- 
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cius,quia ifta non cft merc dcclaratio , fcd cft HiTpofi- 
lio.qtiod nrobarur, quiaaut pater vnum cx filijs cma 
cipando dcdarat \ t cx nunc.aut dcdarat vt ex rctro a 
principio. fi dccl arat vr cx nunc , qu u non vdi t dura- 
rcillam pup;llarcm fubliirutionem inpcrfonam altc 
riusfratris:& tuncquiaa princtpio fuit pupillaris 
iubftitutio, irtacllctdcprxlcnti nouadifpofmo: cr- 
go ifiam non potuit tcftator aufcrrc finenoua folcm 
ni tatc , & lic pcr iimpliccm cir.anciparioncm . l.mili- 
tis.$.vctcrani. fl.dcteftam.milir. &$.exco, Inftitur. 
quib. mod. tcftamcnta infirmcnt. li dcclarat vt cx re- 
tro aprincipio, & lioc non potcft ftarc, quiacman- 
cipatio noti cft aclus.qni nccellario autprxfumptiue 
hocinftrat in prxtcritum. &cum ctnanripatio ht fa- 
cti.cxhocfadtonon dcbct prxfumi fubftiiutioncra 
iraineflcaptincipio: namcaquxfunt fadtiiionprx- 
fumutur.l.in bcllo. $. fa<2x. ff.dccapti. &pofthra.re- 
ucrf vltra quod rcftaror tcmporc quo condidit tcfta- 
mcn tum, vcrilunilucr non cogitauir dc cmancipatio 
nefilij futura: cri»o non infcrtur ilta dcclaratio in 
prxtcritum cx ifta cmancipationc : & fic cum non fil 
declaratio.fcd difpofitio pcr fimpbccm cmancipa- 
tionem, lincnoua folcmnitate nonpctuit cxtingui 
pupillarisfubftitutioinperfonain potcftatcrctcnri. 
& fi dixcris cum Derio , quod hxc rcfponfio non po- 
tcftftarr quialiinpropolita quxfhoneclfctvcra, in 
perfona cmacipati non cxtingucrctur pupillaris fub- 
ftinitio: & tamenccflat cxdiipofitionclcgis, pcrqui 
fachim teftatoriscoadiuuacur.d.Lcohcrcdi. $.cum fi- 
ltx. Rcfpondctur, quod licct non cx cxtinguatur pu- 
pillaris in perfona rctcti in potcftatc f ine noua folem 
nttatc.non per hoc fcquitur quin non extinguatur in 
pcrfonam cmancipati, cum pcr cmancipationcm pu 
pillans annullerur a lcge propter dcfcctum patitx 
potcftatis. &cxhaccaufa&cx plurib-alijs tcltamcn- 
tumirritatur.vrpcr totum.ff.dciniuito, rupto,& 
iiritotcltamcnto. 

Ex pradidtis patct.quod hxcopinio in pundto iu- 
ris cftvcrior.quamcgo hacalia rationc comprobo. 
Jll quoliberadhipotcihs& volunrasrcquirirur.ccu 
luper, cxtra dc ollic ddcg. quod cx partc cmancipati 
cxtincla fit pupillaris cft cx defedhi potefhtis,cum n6 
1 it amplius lub ptatc patris & achis nondu confuma- 
tus.qndcucnit ad cum cafum, a quo indperc non po 
tdt,vitiatur.Lpluribus.$.& li placcat.ff.de verb.oblig. 
fcdpupillarisnon habuit crfedhimex partc cinanci- 
pati.cum tcftamentum non afiiimat vircs niliadie 
mortistcftacoris,&deuenirad cumcafum, a quono 
porcratincipere, quiapupillaris nonpotcftficnfilio 
emanripato.cumfubporeftatc patria amplius non 
exiftar.Li.ff.cod.crgo pupillarisrcfpcdtucmancipati 
cxdefedht potcftatis vitiatur . c/ partc vcro rctcnti m 
potcftatc non dcficit poteftas, quia potcft bcne tcfta- 
tor,fi vclit, non obftantc imparitate, pupillariter 
fublhiucrcd.I.iam hocturc.quodvoluntarccllauc- 
ritnonconfiat, &indubio mutatio volunratis non 
prxfumitur. d-Lcum qui. ft.dc probat. quod cft vcru, 
tu quia mutatio voluntatis eft facti.ergo no prxfumi- 
tur d.$.faclc- tum ct quia rcformano facta in vno pcr 
tcftatorc in alio difpolitioncnoimmutat. Lalumnx. 
$.qui fihas. ff.dcadim. lcga.tum ctiam quia fauorabi- 
Kiii pupUlo, quod pupillaris fub rcriproca cootinc» 



tur.d.l.extribus, iundhplof7a.CdcinofTic.tcftam.flc 
idcononcft vcrilimilc pcrcmanriparioncteftatore 
vdlealtcri filio in cius potcftateexiftcri prxiudicarc. 

Conclufio inordine quintacft, An fia principio 
rcciproca fadra fit imparihus.&deindefupentcntat 
paritas,vtquiapaterinuicem fubfiituitvnumfilium 
tnpotcftarc, &altcrumimpuberem cmanripatum , 
qucmpofteaadoprauir, vcl inuiccm fubftituit duo» 
filios iinpubcres, vnum legitimu &altcrum naturnle, 
quem poftcalegttimauit, an in ifta reciproca pupilla 

i o riscontincarur? ; In hacqaxfiioneconclulitie proc* 
dcndoconcluditur, quodpupillarisnoncontinetur: 
quam conclufionem tcncntDar. Alcx.Ang.Imola.IaC 
Ripa&ceteri communiterin d.l.Lucitis. Bald. Ang. 
Salycct.& Ludo.in d.l.in tcfiamcnro, & Imola in cap» 
Rai nutius, extra de rcfiam. 

Ratio cft, quia a principio pupillaris non contine- 
batur. d.iam hoc iure . ergo quod cx pcft faclo com- 
prchcndatur non potclt cllc. confcqticnria probatur, 
tum quia hxc volun tatis mutatio cft fadti, & idco no 
prxlumitur. d.$.fadtx.tum ctiam quia (ine alia noua 
iblcmnitatc ficri non potcft. I. hxrcdcs palam . $. fcd 
& li notam.ff dctefiam. 

Hxc condufiodcclaratur non procedcre, quan- 

1 1 do -f incontinenti feonirur adoptio , feu le^irima- 
tio poft rcciprocam fubftitutioncm: nam tuncprxfti 
mittirquod tcftatoraprincipio volucrirpuptliarcrn 
indudi, cumtuncdcprxlcnri prxfumaturinprxte- 
ritum.Lfi vcnrri. $.fin.ft".depriuileg.crediror. Hxcdc- 
claratio fimiUter facicnda cft fupcriori conclulioni, 

xi tviddicerquod fi poftrcciprocam fubftirutionern 
incontinenti fequatur emicipatio, quod refpectu pti 
pilli non contincamrpupillaris , arg. d. l.fi venrri. f. 
iin.itadedarat Arctin. qucmRipaind-l.Lucius, nu- 
mcro jo.fcquitur. 

i j I tcin declaratur non proccdcre, f qnando in tefta- 
mcnroadcftctclaulul.1, cosinuiccm fubftituit vulga- 
ritcr, vel pupillaritcr , velper fidcicommiflum: narn 
tuncin illocafu refpedhi pupilli pupillaris conrine- 
tur: acetiarefpedcuemancipati,quiatefiatora prin- 
cipio voluit fubfiituere emanripato pupillum fub fpe 
futurx adoptionis.Lt.inprin.rT.de vulg.&pupil.fub- 
ftitu t.& hxcdeclaratio eft dc mcntc Bartoh, Imolx St 
aliorum in d.L Lucius, 

S V M M U H.I V M. 

1 7» reciprota faRami filioimpuberi foJHtHto, &alterl 

e.xh*redato,an tontmcatur vulgaris. 

2 ln reciproca fatJa vnifiiio impuberi & alteri puberifu 

riojo , an contmeaturpupiBaris expartepupilli , & 
exemplaris ex partefuriop. 

3 Arptmcntum a frmiii procedit , licet non fit omnino p. 

mile,& dentur influiti*,dummodo non detur inftan. 
tia in effctlu illo t dc quo qusritur. 

C A P. VIL 



Vxritur fexto de duobus principalitcr: 
Primo, an inrcciproca fadfa vni fiho im 
pubcri iniriciilo.&alten exhxrcdato, 
contineatur vulgaris? Sccundo, an in 
reriproca fadra vni fiiio impijbcri, & al- 

tcri 
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teri puberi furiolb, contincarur pupillaris cx parte 
pupiili. & cxcmpl aris cx partc furioli } 
j In pnmo quxiiro f concliidas vtilgarcm non con- 
tineri,fcdfolam pupillarcm,Bar.Ang.Imola, Alcxan. 
laf.& Ripa in d.l. Lticius.Ang.tn Lhxrcdiratcm. Gdc 
impub.&alijs fubfti.&: lo.dc Imolain d.c.Rainutius. 
& ratio clt.quia vulgaris cxheredato ficri no pot:crgo 
rcciprocavcluriimparib. facTano corincbit vulgarc. 

EtiidixcriscumGuil.&Rain. ind.l.Lucius, &cu 
Albcr. inrub. fT.cod.quicontrariumrencnt.q, pater 
noniinpediturfubllitucrc vulgantcr filio cxhxrcda- 
tocxdcfccrupotcntix,lcd matcri.r:qiiidcfecTus ma- 
tcnxnon cftitapotcns, ficutdcfcctusporcntix l.an 
inutilis.fJ.dcacccptila. iuncral.fi vnus. $.acceptilatio. 
If.dc pacT.Refpondetur q, dcfecTus matcriar & poten- 
rix, a pnri proccdunr, licct dcfccTus formxpotcntior 
fir,Bai.in l.j.$.fiquis ita. rf dc vcrb.obliear. Itcm defe- 
ttus matcrix impedit pollc teftari.authcn.inprcfli, & 
ibi notatur. C.defacrofan.ccclcf.ergoimpcditctiam 
vulgaritcr fubftituere. 

£ t li dcnubdixcris,q> vulgaris fjcTaexhcrcdatoc6- 
ripirur hoc modo, fi cxhxrcdatus hxrcs non crir , & 
hoccxhxrcdationi nonconrrariatur, iramn contie- 
nit, crgo v u Igaris ficri porcft cxhxredato , ficut inft i» 
ruro.&licin rcciproca conriiicbitur vult»aris, cura 
null-t rclultct incqualiras. Kcfpodetur quod licet illa 
vcrba.li hxrcsnon crit,non contraricnturcxhxreda- 
tioniun in cafu ilto non coucniunr fubltirutioni vul- 
gari.quod probatur,nam vt dicatur vulgaris fubftiru- 
rio,ncccllcclt,quodconcipia'urfubconditione, li hc 
res non crir.vr in rub.fl.de vulg.norarur: lcd in pcrfo- 
nam cxhxrcdati nonpoteftconcipi ftthconditione, 
crgocxhercdatononporcftficri vulgaris fubftitutio. 
probatur minor:quiaconditiodicitur illa,qux fc ha- 
bct ad dlc & non cllc. I.cum ad prxfens. ff.li ccr. pcta. 
conditioautemfubftitutionis vulgaris non potcftin 
<rxhxrcdato vcnficari,quiadcprxfenri,ccrrum clt cu 
Jizrcdc cllc non pollc,cum lit cxhxredatus: ergo ncq; 
in co vulgaris fubftitutio verificari porcft. nccdicTio, 
fl, facit conditioncm ,cum ponarurccrtxrcidcprx- 
lcnti, quo cafu itat cafualitcr, & non conditionaliter . 
l.videjmus, fT.de in lir.iuran.& traditur per Barr. in I. j. 
fT.decondir.& dcmonft. 

Infecundoqnxlito diixfunrprincipalcs DocToru 
1 opinioncs, f quartim ptima elt, quod cx parrc pupilli 
non contineatur pupillaris, &cx parte furioli non co 
tincaturexemplaris: quamopinioncm tcnent Guil. 
dc Cun.Bar.nu. 1 5. AicxJub nu. 1 7. in vcrf. (cd ponc, 
& Ripa nu. d I.Lucius , Ioan. Faber in $. qua ra- 
m inc.Inltir.de pupil.fubltir.nu. 1 1 . & hxc clt Commu 
nis opinio/ccundum Iaf in d.L Lucius.nu. 1 1. qui Do 
Ctotcscxduabus rationibusmoucntur. 

Primacll.Rcciprocafubftituriovnifbrmircrperfo 
nas refpicercdcbct.d.Liam hociurc.fcd hecfubltiru- 
rioincafunoftrovnifbrmiter nonrefpicic pcrfonas, 
quiavnuseft pupillus, altcr pubcs & furiofus: ergo 
ifta rcciproca lubftiturio non continct pupillarcm cx 
partcpupilli,&exemplarcm ex parre furioli . 

Secunda cft.Excmpl aris & pupillaris in multis dif- 
fcrunt, vt probaturin I i. tuncTal.cx facTo. ffcod. tir. 
&ficiftxintcrfcn6funtxquales : ergo noncotincn? 
in t ccipr oc.i,cu xqualitate cotincar. cLLuiq hoc turc 
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Hisduabusrarionibus,inquib. vis torahuiusque- 
ftioniscllc vidctur, rclpondcrur. x lualitas rcfpcctu 
pcrfonx&refpccru fubliirutionum ffl hacreciproca 
cllcdcbcreararione, ncin vnoduplcx, inaltcrover6 
vna tantum adlit fubftirurio, vt tcx.in d.Liam hociu- 
rc. dicircrgo, fi in ambobusadlitduplcx fubltitutio, 
rcciproca imparibus facra fubltinetur , cum cclLure 
rationclcgis.ccllcr criam dtfpolirio. Ladigcrc. $.qua- 
uis.ft.de iurc patron.& cctim ccllante. cxtra dcappcL 
lcdincalu nofho ccllat illiuslcgis ran'o,quia 10 anv 
bobuslocum habcrc po t e ft x tu plCT fubltitutio, fcili- 
cct rcfpecTu pupilli vulgarii & pupillaris,rcfpcCtu fu- 
rioli vulgaris & cxcmpiaris : crgo ccllarr dcbct ctiam 
difpofitio illius lcgi«,q'j.iido dcimparibus loquitur, 
& in hoc cafu dictx fuhltirutiones Iunt fimilcs.patct, 
quiaqtiemadmodtim pcrpupillarcm fucccditurpu- 
pilloin lx>nis vndccun<iucqu.Tlitis,iractiampcrcxe- 
plarcm fucceditur furiofo in bonis vndecuuqueque- 
litis. Ncc obftat li dtxcris.quod funt in plurrotll dilli- 
milcs:-j'iiafariscfl, quotllint fimilcsincafu, dcquo 
agitur.proutfjciuntiiotarapcr loannem Andrcam 
i in c.translito^dcconflirur.t &argumcntum a Ittinli 
procedit.licctnon fit omninolimilc,&denttir inflan 
tix, dummodo non dcttir inftanria in cfTcctu illo , dc 
quoqucrirur. rcx. clt in c.conftitutus, dcappcllat.& 
probaturin I.fi.CulecoIlar. 

Sccundaclt opiniofijperiori contraria, fcilicctq> 
fubhacrcciprocaconrincaturcxpartc pupilli pupil- 
iaris,& cx partc furiofi exemplaris.quam opin.tcncnt 
imolain d c.Rrinutius, &in d.l.Lucius, &ibi lafnu. 
ii.AngArct.in$ poteflautcm, coLi. InfHr devalg. 
fublti.PoIitusin tiact.lubllitur. inm uc lareciproce, 
Fcrnandus Vafquius in tract.de luccc rionii progrcf- 
fu,lib.i.$. i p.nu. 1 4-& 1 1 .\ bi refcrcndo Zalium dicit 
hancellccommunemopinioncm, quam fcquuntur 
ctiamClaud.ind I.Lucius, & Ang. Arcr. in $.&plu- 
rcs, nu. r. lnttit.de vulg. fubltitut. & moucntut ifti cx 
duohuspotilTimum. 

Prim6tex.ind.l.iamhociure, confidcrarinxqua- 
lirarcm hoc rclpcctu , nc invnofit limplcx fubllitu- 
tio, in altero vcro duplcx, qux inxqtiah tas ccllat i n ca 
funoltro,quiain vtroquccritduplcx.&licct aliqtix 
fint diffcrcntix, tamcn in propoii to noftro non dilfc- 
runr : crgo cum non adiit inxqualitas,& fic cellctra- 
tiod.l.iam hoc iurc. dicendum clt.quod fub hac rcci- 
procaexpartepupilli vulgaris &ptipillariscontinea- 
tur,& cx parre furioli vulgaris &cxemplaris . 

Sccundomoucnrur. Dcpotcltatcpatrisnon cftda 
birandum.qtiin poflitfaccre, qnod in reciproca locu 
habcarcxcmplaris&pupi]]aris.d.l.iam hoc iurc. crgo 
in cafu noltro hoc vellc tc^atorcm prxfumitur . pro- 
barurconfcquenria.Indubio prxfumirur teftatorcm 
vcllc id, quodcit vtile vtriqncfilio.l. fi.inprinc C de 
curat.futKtii Std vrriquc filio cft vrilcquod impiibo- 
ri fit fjcla punillaris , & funolbexcmplaris, cum illx 
fint filiorum protiilioncs: crgoin dubio& licinifra 
recipioca fubllitutioncprxlumitur rcftarorem vcllo 
pupilLirem &cxcmplarcm locum habcre. 

His duabus rationibus rcfpodctur.Reciproca fub- 
ftitutiodicirurexco, qtiia quod in vnoclt, h alio rc- 
peiitnr.vt Bar.ait in d.l. Lu k "tus,qucni c^tcn ibi lequu 
tur,& lic dc cllcniia tccip.oc^ fubiituuouis dk,q ur^d 

tUa 
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illa fubftitutio quxinvnocft.inalioctiam repctita 
inteHigaiur,quodcxd.l.iamhociurc probarur, cam 
fic induccndo, dicit tcxtus, qitod li impubchbus tiat 
fubftitutiouciproca,quodii]tclIigirurfaciainvtru- 
<juc calum fcilicet vulgaris & pupillaris: ii vcro flat 
jniparihus, tuncincakim tantum vulgaris ccnfctur 
facta, nc iu vno duplex , in altcro vcro tantum vulga- 
risfubl>itutioadlit.ccccquod tcxtusconfidcrar.q, cu 
pupiUaris, non poflit pubcriconuenirc.qucmadmo- 
dum impubcri : & lic illa lubftitutio, qux vni conue- 
xiit, non rcpctitur in alium , non conhnctur fubrcci- 
proca iubilit unonc . & hinc eft, quod li coniidcrabis 
omncslcgcs loqucntcsin matcriarcciprocxfubftiru 
tionis.confidcrabis ctiam quod illx fubftitutiones in 
reciptocacontiucntur, qu^pollunt conucnircinui- 
ccm fubftitutis,vtvidccc cft tcx.ind.Liam hociurein 
d.l.Lucius,&ind.Lintcftamcnto, cum (imilibus. fcd 
ficcft.quod incafu noftropupillans non conucnit 
furiofo ncc cxcmplaris pupillo,& lic fubftitutio facla 
vnialtcri nonrcpctitur: crgolubifta rcciproca lub- 
ftitutionccxpattcpupilli noncontinctur pupillaris, 
nccexcmplaris cxpartc furiofi.&pcrhancconlidc- 
rationcm cgoconcurrocum Bartoli opinionc. 

Notaquod li hxcrcciproca fiat duobus furiofis, 
continctur cxemplaris , prout tradit Barto. in dd.Lu- 
cius,qucm lbiDoctorcscommunitcrlcquuiuuc. 

S V M M U t\ I V M. 

a Infqualitas portioms, an impcdiat pupiUarf in reciprc- 
c'a contintri . cum cius dcclaratione , mim. i. & cunt 
fubdcciaratienibussiutn.}.& 4. 

C A P. VIII. 

Eptimo prinripaliter quxrirur, fAn ine- 
qualitasportionis 11npcd1.it pupdlarem 
ln reciproca cotinen? Bar.in d.l.Luciu^, 
nu. I7.dicit quod non impcdit, quc ibi 
fcquun tur Alex.Iaf. Ripa & cctcri com- 
munitcr, Ang.iiid.l.intcitamcnco, Imolain d.c.R.ii- 
nucius,&ibi GuiIiel.Bcncdic.in matcria brcuiioqux, 
num.jo.qux conclulio probatur tumpcrtex.inl.li 
plures, cum l.fcq.rhcod. tum ctiam quia inxqualitas 
icmporis non linpcdii, ergo ncc impcdict inxqua- 
litas rcrum , arguendo dc tcmporc ad rcs. Lmilcs ita» 
$.jJFdcteftamcnto miluaii. 

Hxc conclulio proccdit, fquando indilparitatc 
portionum plures initicuti fiicrunc, qux dilparitas 
portionum non impcdir fublbcutioncs conucnien- 
tcspcifoniscontincnin brcuiloqua: fecus tamcn cft 
fialiqui ertcnc inlticuti in ccrtis particularibus rcbus, 
&ah) vniucrlalitcr cllcnr inrtituti in portionibus& 
•quotis: vtputafucftator inilituat duas filiasinccr- 
tis rcbus.vcl quantitatibus.vcl dotibus, & duos filios 
mafculos hxrcdcs vnucrfalitcr inlbtuat, & poltcadi- 
cat.ocs lilios iQiuccm ("ubitituo.nam hoccaiu filix no 
vidcntur cum malcnlis lubllitutx . i:a tcnct Bac.in d. 
LLucius,qucm lbi Alcx. laf.Ripa&ali j comunitcr fc- 
quuntur.Ang.Arct.in$.&plurcs, Inftic.dcvulg.Bar. 
in Lfin.circa princ. fT. ...I Trcbcl. Bald. Ang.Salyccr.& 
communitcr Doctores in 1. in tcltamcnto. C. dcmi- 
lit.tcrtam.GuiLBcncdic »1 d.c.Rainutius, iu matcria 
rcciptocx, num. jO.&PaulusdcCaft. inLcohxrcdj. 




$ .qu 1 difcrctas. ff.co. per candc opinioncm confulen* 
do tcncnt Bar.in conl. j4.v0Lj.Pet.dc Anchar.in con« 
fil.67.incip.fubftitilitcr ad plenum.&Ruin.inconL" 1 
1 6S.nu. 1 l.vol.a. &hxccft communisopinio, quse 
probarurprimopec tcx.in d $.qui difcrcras. Sccundo 
pcobacur hac racionc (ubfto cft fcda infticutio, vc no 
tacurin rub.fT.eod. crgo ifta vcrba.lubltttuo ocs fihos 
inuice.indubiodcbent intelligi dclubftoncproprict 
qux cft inftiturio : lcd inftituiio in re certa fa&a pro- 
pric non cft infticutio,quia habccur pro lcgaco.Lquo- 
ties.Cdc hxrcd. inftit. crgo in dicra lubftiturione no 
comprchcnduntur filix faminx inrc ccccainfticu- 
tx.Confirmacurhxc racio. In dubio tubftitucioinrcl 
ligiturfa&ain portionibus hcrcditarijs.Lquiplurcs. 
fT.eod.crgoiniftafubftitutionc fa-minx noiidicuti- 
tur vocatc, cum non fmt propriehcrcdcs, fcdlocum 
legacariorum habcntur, &lic non habcnc portioncs 
hxccditarias, vt nocatur inLcx facto , in principio . 
fL'dcvulga.& pupill. 

3 I bec conclufio dcclaratur non proccdcrc, t quan- 
docxaliquibusverbis apparcrctdc cotraria teftato- 
risvoluniatc:vcquiainltitura vnicafiliainrccerra,& 
duohusmafculis vniuerfalitcr fubftituillct hocmo- 
do, liquisvcftrum lincfilijs dcccllcrit, fubfticuofu- 
pcruiuctncs: nam tuncindicca rcciproca fcminaco- 
prchcndicur. & racio cft, quia illud vci bum.iiipcrui- 
ucnccs.cft numcri pluralis, &idco fccundumpro- 
prictatem vcibi dcbcc intclligi , quod cum mafculo 
Sl fubfti tuta ct lam fcmina: nam ii contrarium voluif 
fcc ccftator, dixillct iupccuiucntcm,& non fuperuiuc 
tcs. itadixic Bar. in Lh. ff.adTrcbcl. Pau.de Caftroin 
d.Ji.qui dilcrctas, Guil. Bcncdic.in d.c.Rainutius,nti- 
jvk . j 1 . Alcx.& Jail in tiLLucius , & Ruin. in d.conli. 
i6S.num.i x.volum.i. 

luxta lucdcclarationcm noca, cp iicllet pcr nota- 
rium inverbo illofactaabbccuiacura, itaquodnon 
cognolcccctuc , an diccccc fupcruiucniem : vcl fupcr- 
uiucntcs: tuncindubio intcrpictandum cftq> tctl.i- 
tor dixcric lupcrftucm, vt iolus mafculus vcniat ad 
iubftiiutioncm.ua notabiliter dicuni Bar. & Alcx jn 
d.l.li.Ang. Aret.in d.$.& piurcs.Inftit.dc vulg.&GuiL 
Benedicin d-c.Rainutius,fub num. j 1 . in finc,in ma- 
tcriarcciprocx lubftitutionis. 

4 Sccundo dcclaratur non proccdcrctquando om- 
ncs maiculi icpudiailcnt : vcl mortui cllcntantcadi- 
tam lixrcdititatem, nam tunc hlix icmin.t- in rcccr- 
tainihtutx cx fubftitutiottc admittuntut.itatradit 
Balin d.Lin tcfto, quc fcquuntur ibi Ang. Saly.&coi- 
tcr Doct. Ang.Imola,& laf.in d.LLucius: &Guil.Bc. 
ncdic.in d.c.Rainutius, fub num. { o. in fi. in matcria 
rcciprocx fubftitutionis.Vcrum Imolain d.c.Raiuu- 
nus.contrarium tcnct , qium videtur fcquiRipaia 
d.LLucius, nnm. j <;.& m ihi non vidctur vcradcclara 
tio . & tnoucor , quia fi rilix futminx lub antcdicta 
iccipcoca fubfticutionc nu comprchcnduncur, quo- 
niodo cx vulgari iubftitutionc vcnirc poftuntinhc- 
reditatc rcpudiata pcr fiacrcs ? ccrtc non video ratio- 
ncmconcIudcntcm.proptcrcacgocUcercm quod ve 
nircnt vel pcr ius accrciccndi,vcl ab inicftato. 

S- V M M Jl K I V M. 
I TupHLris an fub rcciproca contin*atur,<iuad<> tcflatot 
duos impnbercs injiituitj tosj, inuiccm Jubliituit, i« 

cafum 
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cafum vulgaris tantum , puta fi alter vcjlrum harcs 
non crit,alterum fubflituo. 
2 Teflator habcns duos filios ex prhna vxore,& duos ex 
fecunda,quos inflituit,& inuicem fubflituit, an vno 
repudiante fratcr vtrinque coniunQus prsfcratur 
coniunQis cx vno latcre tantum. cum fuis ampliatio. 
nibus,num.i.Af^.<& 8. 

6 Luum acutiffimi . C.dc pdcUommif. ncn habet locum in 

tranfucrfalibus . 

7 peclaratio ad dodrinam Barloli in i.z.col.j.jf.dc vulg. 

& £iipil.fubfiit. 

C A P. IX. 

Ctauo quxritur dc duobus,& primo, tc- 
flator inftituit duos impubcrcs & cos 
inuiccmfubftituitin calum vulgaris ta- 
tum, puta ll altcr veftru hxrcs non crir, 
altcrura fiibftiruo:an inluc rcciproca 
cotincatur pupiluris ? Secudo tcftator habcbat duos 
filios cx prima vxorc, & duos cx fecuda, quos infticuic 
& inuiccm fubfticuican vno repudiantcfrarcr vtrin- 
quc coiun&us j>rxferacur coiun&is cx vno latcrc trh? 
i v Inprimoqlicodicas,tg>in hacrcciprocanoncon- 
cinctur pupillaris virtutc rcciprocx.fcd continctur ca 
ci ca pupftlaris comprchcia in cafu vulgaris cxprcllx , 
tiart.AIcx.Iaf Ripa&aIijc6itcrind.LLacius.Alcx.in 
l.prccibus,col.pen.C.dc impub. & ahjs fubJhru. & in 
d.lin tcftamcnto, Albcr.in rcpctitionc rubricx.rf co. 
& Imolain d.c.Rainucius, in raatcria brcutloqux, 8c 
cft communis&rcccptaScribcntiura fentcntia. 

Et fi dixcris cum Dccio in d-Lin tcftaracnto, quod, 
il la pupiliaris dicacur cx prclla,quia ncgari no poccft. " 
quin cx vcrbis gcneralibus rcciprocx non dcmonftrc 
tur pu pillaris: crgo crir cxprcila virtucc rcciprocj ,no 
autem tadta comprchcnla inexprcllavulgari, quia 
atprclfiim facit ccflarc tacnum . Lcura filio . $.j. ft. dc 
vulg.& pupil, uibltii.Rcfp6derur,quod rcciprocaica 
demumconcincc pupillarcm cxprellam verrnsgcnc- 
xalibus , q h cft firapjicitcr conccpta : fccus fi rclfri&a 
fic ad cafum vujgans, quia tunc vcrbarcciprocx noa 
funcaraplius gcncralia.& hanc conclufioncm vcrifli 
mamellcdemonftraui fuprain principio noftri tra- 
dratus , in matcria vulgans. cclicccBartoIus velic hic 
hanc tacitam pupilUrcm matrcm non cxcludcrc , ra» 
rocn cqn tran um cft vcrius , cum fratcx pupilli matrc 
cjcdudat, prour fupra in matcria vulgaris fubfticu-. 
tjonislauusdixj. , 

. Infccundo.qusfito duo func confidcrandi cafus 
a cx mcnteDo&qrum: Quorum primus cft, fquando 
fib/primxvxorismfticuti fucrunt in diroidia puta, 
& fihj fccund* vxori? in altcra dimidu , & lic fcpara- 
tim,& in hoc cafii concluditur fracrcm vtrinq; coniu 
#um. prefcrcndurn cfic alijs fractibus cx latcrc pacns 
tancum , Iafin Lj.Cdciropub.&aIqs fubftic.inl.co- 
ii<rcdi.J.qiudifcrccas,nu-i.ff:dcvulg^pupiLfubftu 
& in conLi 4 j .voL-hDcc in confi. } o+Jum rcfpochc 
adc6craria,&in coofit 8<5.& AymonCrau.jnc6f.4j . 

Racio cft, quia vbicuraiurcfubftkurionisconiun 
#umcftiu»accrcfocndi, prxfcruncurilji, inquibus 
caic rafum ius acxrcfcedi.tcxcus cft in Aj.qui difcrc» 
tai.Icd in cafu noilro cum iuxc fubfticucionis conjuq 
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cltimcftiusaccrefccndi, quiafihfprimxvxorisi.i di 
midia coniundh func & fcparatim lnfticuci , &' fccun- 
dx vxoris filij in alteradimidiafunt coniuncri &in 
calimili[crfcparatiminftituri,c\:fictamfilij primx, 
quamlccundx vxorisin quahbctdiraidiaicparatim 
rc & vcrbis coniuncti funt : crgoilh prxfcruntur, in 
quibus cadit ius accrcfccndi,& lic fratcr vtrinu.; con- 
iundusprxfcrturfratribus cxvnolaterctantum: &: 
non mirum, quia hbcri coniiich cx vtroq; parcntc di 
cunturconiundiin calu nolhonon folumpcrtcfta- 
torcm.icdctiampcrltgcm, quiadicunturtoniundi 
coniunifhonclcgali, crgodata paritatc coniundlio- 
nispr^fcruntur in iurcaccrcfccdicoiun&i Icgaliccr, 
Bal.inc0nli.i7. proponiturqddnaMargarita, Iib.4. 

Secudus calus cft, qn tam filij primx vxoris.quam 
filij fccundx vxoris limplicitcr inftituuntur abfq; ali- 
qua fcparationc porriontim.adco quod limul omncs 
coniunguntunn totahcrcdiratc&: verbis: In hocca- 
fuDynustcnct, qd vtrinquc coniunclus pr.vfcratur 
alijscx vnolatcrerantumconiundhs: quimotierur. 

Quia coniundio lcgis xquiparatur coniundio- 
ni hominis.L rcftamcnto. ff. dc hxrcd. inftit.fed lic cft 
quod ifti filij prim; vxons vcl fccundx vxoris funr co 
lunch coniunClionclcgis,&'coniuncliconiundhone 
hominis prcrcrunmr.d.$.qui dilcrccas.ergo ifti fimi- 
hcerconiunChconiunchonclcgisprxrercndi funr. 

Huicrationi rclpondetur ncgando maiorcm, cu 
fit ftlla, vt probatur in Lrc coniunch. ff. dc lcg. j .iun- 
ctal.Proculo. fl.delcg.i. namfortior cftconiundio 
hominis quara legis.& hinc cft quod Bald. in L vnica, 
in 7.q.C.quandononpcccnr.parcdixir, quod coniu- 
clionaturahs prxfcrtconiunCcos nacurahccrin itirc 
accrcfccndi,quandoiusfucccdendi, depcndcr a naru 
ra, ideft ab intcftato : fccus fi dcpcndcat a voluntat« 
hominis,idcft ex tcftamcnro. 

Cura hxc igitur ratio Dyni nofiibfiftat,contrariu 
tcncnc Doctorcs fciliccc, quod cara fihj primx qu im 
lecundx vxoris paritcr admitrancur.ita cnim conclu- 
dunt Barr.Alcx.Rayn. Iaf.Ripa&ralij communitcrin 
d.LLucius, Bald.&' Nicobus dc Ncapoli inUamhoc 
iurc. tf.cod. &: in d.^.qui dtlcrccas,&: m $.qui patK-m, 
dichc l.cohxrcdi. BaL& Pau.dc Caftro m l.j. ft.co.Bal. 
Ang. &: Salyc.in Lin rcftamcnco. Cdc milic.ccita.Pau. 
dc Caftro in L j.Cde iropub.& alqs fubfticut.Imola in 
cap.Rainucius, inmatcria rcciprocx, Crotusinl.re 
COniuu&L lf. dclcg.j. Alcxan. lnconfi. jo.volum.i. 
Dcc. in confi. 1 Sc>. Aymon Crauc. in confi.45. Ruin. 
inconii. 1 y \ m Conli. i6f.in z.vol.&: Marcus An. 
toniusNattainconlL 1 jo.num.7.vol.j. &' lixccftco- 
xriunis&rcceptaScribcntiumfcntcntia.vtattcftacur 
Alcx.in d.conlL 3 o.qux ex phiribus probacur. 

Primo.pcr vulgarcm lucccdicur tcftatori &non 
inftimto,In(hr.devulg.iubft.inprin.fcd tcftatorprc^ 
/umiruromncs fihosxqualiterdiIigcrc,&parcmar}« 
(jhonc habcrc crga omncs fihos, cu.omncs lint xqua- 
jitcrfanguincconiundh, &:prxfumicurpatcr xquali 
tatt-m intcr omnes lcruarcji.pcn. Auch.dc nup &l.fi. 
C. commun. vtnuiquc iudi. ergoin vuJgari fubllitu- 
tionc omncs ctjualitcr adraittuntur.Confirmatur 
hxcratio, quiapcr vulgarcm dircCtc lucccdituripfi 
cdtatori, ncc hxrcdi, cui fubftitutio vulgaris fuit fa- 
iu lixredicat fuic lcrodacquifica. Lpoft aditam.Cd* 
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jmpub. &alijsfubftitut. ideo tunc attcndicur proxi- 
niitas crga tcftatorcm, & non eius.cui n: fubftirutio, 
cum ad illum hxrcdiras non pcrucncrit , fcd in patri- 
nionio dcfuncri rcmanfcrit. fi crgo proximitas tcfta- 
toris acteditur, &refpc&u tcftatoris filij omncs fqua 
litcr funtconiun&i, fcquiturquodomncs xqualiter 
funt admictcndi. 

Sccundo probatunfubftinttio fubrogarur loco iu- 
risaccrcfccndi, &rcgulaturfcciindum eius naturam. 
d.$. qui dilcrcras. fe<fpcr ius accrcfccndi conftac om- 
ncsfirnulfucccdcrcin partcrcpudiantis, cumaccrc- 
fcatalijs partibus omnium iniiicucorum. l.vnica.$.ijs 
auccm.C.dc caduc.coll.crgo cciam cx vulgari fubftitu 
tioneocs limuladrcpudiantis portionem fucccdut. 

Tcrtib & vltimo probacur pcr tcx.in Lfi.fT..id Trcb. 
vbi tcxtus a contrario fcnfu prcfupponir, quod fi nati 
cx cadc matrc, non fuilTcnt (peciahtcr (oh inttice fub» 
fliruti incafum vulgaris , qd nullaaddlctdubitatio, 
quominus nati exalia matrc fimilitcr fucceflilTcnr. 

Quodfupraconclufum cftin vulgari fubliicticio- 
nc, dubicatur, an idcm proccdat in fideicommillaria 
acpupillari fubftiturione. 

In fidcicommitTariafubftirutionc duofuntcofide 
randtcafus:tPrimtisclt, qn hxrcdiras ntminifuit 
quxlira,& fic qui funt admittcndi,admitti dcbct per 
ius accrcfccndi.quoddicitur tacitafuhftitutio vulga- 
rU.l.li Ticio& Mcuio.f lulianus. ff dclcg.i.& fic liuc 
admittaturpcr iusaccrefcedi , finccxtacita fubftittt- 
tionevulgari.dire&cfucccditurtcftatoriin hxrcdita 
te, &illamdemanu tcftaroris accipiunt, qux nun- 
quam alferi fuit qucTtta. & in hoc cafu concludcndtl 
elt.quodomncsfilij tamprimx, quam fccundx vxo- 
ris ^qualitcr funt admictcndi , Bart. in l.rc coniumCH, 
nu:n.6 l.tT.dc lcga. j . vbi concludit quod quando agi- 
tui dc hxrcditatc patris tcftatoris, non attendirur 
nuior coniunc^Ho inter fratrcs , & ideo vno mortuo , 
nonadicahxrcdtcacc, icaadmictttur conlanguincus 
tantttm.ficut vtrinquc conittnctus,& fic perlona pri- 
mi tcftatorisattcndidcbet, idcm tcncrBarrholo.So- 
ci.incouli.86. fub nu.^.in vcrf fed fidcicommillaria, 
voLj.&Rui.idcmfcnrit inconf.t j9.pertotum, & 
prxcipuc, nu. i o.vol. i. & hxc condulio probatur.tu 

3uia agitttr dc fucccflionc ipfius parctts , nfi dc hxre- 
itatefratris, idcocu patriparitcrlint roniuncti.pa 
ritcr admirtendi funtad portioncm deririentcm ctr 
prxfumltur xqualitcrdilcCci apatrc.q.ii non prxlu- 
miturintcr filios vdlc in.rqualitatcinduci.rc.l cum 
pnter. $ euiCtis. ffdcleg.i. &l-fi. C.comu. vcriufque 
iud.'umetquia perius accrcfcendi .porrioaccrcfcit 
portioni&non pcrfonx. l.li totam. rfdcacqiiircnda 
hxrcd.& l.cx pluribtis.rT.de fttis & legit. ctun ergo om 
ncsfilij xqualcm habcant portionem in hxrcdiracc 
patris,omnibus.Tqualitcraccrcfcit portio fratrisdc- 
ncicns.1. fi Tirio. $ . dcvfurttuftu.fT.de vfofi uc 

Sccunduscafuscft, quando hcrcdtrasadira fuir,& 
qui funtadmittcndiadmircuturcx Cauta tidcicomif- 
li . & in hoccafu condudas fratrcs vrrinqttc coniun- 
ctos prxfcrcndos cflc fratri cxlatcrcpatristancum, 
ita tencnt Soci.in conf l^p.in confi.i j l.voLi.in c6- 
ftl.8tf.voL ; .in confi.8j.voL4.i11 l.fi cognatis.col.pcn. 
& fin.de rcb. dub. & in l.hxrcdes mci. $.cum ita. ffad 
TrcbcLC0rn.inc0nli.p7.v0Lj.in conf 1 ti voL 1. & in 



confi. 1 j o. voL j . laf in confi. 8 4. volj. Rubeus Afcx. 
in conli. i 6. & in conli. j 8. Crot. in confi. } 9. in fine, 
interconfiliaRubci Alcxand. Cur.iun. inconfi.i 18. - 
coLj. Ruin.inconfi.^o.inrcr confiltaRubci Alcx.& 
inconftliofuo roi.col.antepcnult.confi. 1 ij.na.lj. 
confi. 1 1 j.nttm. 1 S.confi. 1 f i.nu.i.&coLfi.inprihc 
in confi. 1 jp.num.6.con(i. 1 6 1. num.S.confi. 1 66 nu 
mc.jo.conli.itfy.coL^.confi. 171. col.fi n.confi. 191. * 
col.antepcnulc.& confi. 10 $ .num.tO.vol. i.confi. j j. 
numc.io. &confi.i 38.infi.voLj.Soci.iun. inconuv V 
1 16.num.15. inconfi.i j }.num.i7.&inconi1.i) j. 
num.3. vol.j.Parif inconfil.i. numc.47.voLj. Dcc.in 
confi. 1 86.Rohndus a Vallc in conli. 1 oo.vol.j.& hcc 
cft communis opinio , fccundum Qozadt. in confi.4. 
col.pcn.inprinc. & Soci.iun. incnnfi.116.infi.voLj. 
& Soci.in ci.l.li cognacis,dicit quod ica cofuluic Alcx. 
Pau.de Caft. Dominus Bald. de Bcrcol. &Ioan.Bapt 
dcSantftoSeuerino.&qtiod ica iudicacum fnirpcr 

Siucndam Dottorcm Florcntinum. &incotingentia 
acti ita ctiam ego iudicaui. Hxc conclufto proba- 
mrrartonc&lcge. 

Raoonc probatur. Volun tas t cftatoris cenfctur c6 
fbrniisdilpolitioniiuris loqucnris dc fucrcflione ab 
intcftato, gl.& Dot5t.in lxum ita. J.in fidcicommifTb. 1 
ffdclcg.i.Bar.&alij in Lhxrcdes mci. $.cum ita ffad 
Trcb.Dcc.in Lemancipara, nu. 1 6.C.qui admir.Alcx. 
inc5li.f 5. v0L4.Rui.in conf 49-nu.i t.vol.i.in conC 
1 68.nu. j . vcl.cod. & in cOnf. 1 4 f . nu.p. vol.j . fed in 
fiicccflione abintcftatoadmitttf proximiras gradut 
fucccflionis habiro refpcifru ad illu , qui vftimo loco 
mornuiscft, &decuitts fucccflionc agit, arg. Li.J le- 
girima.ff dc fuis& lcgiti.crgo in fidcicommiflbfcum 
idcm ordo fcruetur, qtti fcruatus fuiflctin facccflio- 
ne inteftati)admitruntur qui proximiores ftint graua' 
ti: fedincalii noftro proximiorcsgrauatifiint fratrcs 
vtrinquc coniunch, crgo prxferuntur fiarribus cx 
vno laterc tantum. 

Legc probatur pcr rcx.in d. Lcum ita.$.in fidctcom 
millo.ff.de lcg. 1. vbi fi fidcicommifliim familix rclin' 
quatur aliqttibus cx familia fpccialitcr nominatis, ad 
ndcicommillum primo vocanturnominati, &poft 
eos, qui co nominc rucrint tfporc mortis tcftatoris, 
& dctnde qui cx illis proximo gradu procreati funt.fi 
crgo vocantur proximiorcs illoru qui ia vocati cranr, 
& (iconcrcfidcicommifligrauari, rcfultar conclufio 
qtiod non proximitas tcftatoris, fcdgratiari attendi- 
tur.cuin aienirc poflit proximioccm pcrfbng voctf^ 
non cllc proximiorcm ipli tcitatori, fcd fratrcs vtrin- 
qucconiunifri proximiorcsfuntgrauari, crgoprarfe- 
runttir fratribuscx vnoLveretantum. 
- Nccobltar fidicatur.quod per fidefcommiflum 
fucccditur tcllatori.Lcohxrcdi.fcum filix.fTdc vulg. 
&pnpiLfubft. crgo attcdicurproximiras rcfpedrure* 
ftatoris, &nonciusatifacla fuitfubftirutio.proba- 
rurconfcqucntia^quia in fubftirutioncvulgari, per 
qtiam fucccdirur reftatori, Infti.devulg.fnbft.in prin, 
attcditur protimitas refpcclu tcftntoris , & non illius 
cuifubftitutiofac)afuit, Barr.inLrcconiuncti.ffdo 
leg. j .& Soci.in Lfi cognatis. ffdc rcb.dub. 
• Quia rcfpondctur.ntiod hxreditas poftquam pcr- 
ucnit ad hxrcdcin, dcfinircflc fuercditas, fiicffirirac 
proprium patrimonium hcrcdisgrauati. Lfed fiplo* 

rcs. 
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tn. f filio. f£ de vulg.&pupill. &licet Gcucniatcafus 
fidcicommtffi fucccdatur teftatori , ramc immcdiate 
nocapitura teftatore, fcdagrauato.&idcoatteditur 
proximitasgrauaci &non tcltatoris: quiavti tcftator 
prxtulic&dilexicgrauatum, iraeriam prxfumirur , 
quod voluerit prxfcrrc cius proximiorcs fuis pro- 
prijs, arg.Lcum .nius.fiTdc cnnd. &dcmonft.&Lcum 
acutiflimi.C.dc fidcicOmmiffis. 
4 Hanc coclulioncm dcclara non proccdcrc, f quado 
omnesfiiij tamprimx, quamfecundx vxoriscflent 
q qualiccr inftituti & rcciprocefubftiruti, na cuncfra- 
tcr vtrinq;coniunccusnonprcfercurfracri exvnola- 
rcrctantum. ita notabiliter traditDccin conf. 304. 
&inconf.tS£. hxc Decij dcclaratiocommunitcrrc- 
probatur vt tradit Soc.tun.in conf 1 ztf.vol.j. 

Circapupiilarcm lubllirutionc due Ittnt Do&oru 
j opiniones.tQuanitnprimacft, quodomncs fracrcs 
vrrinquecoiunch prefcrantur fratribus cx vno latere 
nintum.quam oninionctencntBar.in Lrcconiuntfti, 
ftib nu.tS i.in fi.ff.de lcg. t .Sod.in Lfi cognatis, nu. 3 8. 
if.dc rcb.dub.in conf 8t>. fub nu. 1 o.in 5 . vol.& in con 
fd.249.nu.zt.in l.vol.Rui.inconf i07.inconf 1 jp. 
&in conf \6 r.num z.vol. z.&Gozad.inconflr ;.nti- 
mc. t j.&iccundumlaf.ind.l.Luciiis, hcccitcommu 
nis opinio, quxex duobus probatur. 

Primo. Pcr fubfticurionem pupillarc fucccditurpu 
pillo & in cius bonis, non autcm tcltaton.l.fcd It plu- 
fcs.$.ad fubftitutos.fFdc vulg.& pup.crgo frarer vtrin 
quec6iun&u*pferrur,aurh.itaq;. Ccomu.de luccelL 
Sccundo.Tcftator in dubio vidctur (c voluille con- 
formarccumdifpoficioneiuriscois, imocciam lcacu- 
ti loqu entis ab inreftato , Bar.in l.hxredcs mci.$.cum 
]Ta.tradTrebeLinl.iiiriliurandi.$.it Jibcri.ff.dcopcr. 
libcr.& in 1 vxorc. frcllarnenra.fr.de lcg. ; .& facir tcx. 
inLquxro.f.inter locarorcm.fEloca.&fa>:iiinrnotata 
per Pan.de Calt.in l.fi.C.dc verb. ftgnif. fcd ius comu 
xtc difponirquod fratres vtnnq; coniuncti prxferan- 
turftacnbuscxvnolarerctantum, auth.dcfiincxo, & 
in corporevndefumitur.C.adTeftul. auth.in fucccC 
fione,&auth.poft fratres.C.dclegit.hxred. crgo & tn 
pupilLtri fubftitutioncfratres vtrinq; coniunch prx- 
icrunrur fratribus ex vno latererantum . 

His rationibus refpodorur, q> licec per pupillarem 
pnpillo fticccdarur,& in dubio tcftatorc prxfumatur 
voluille fr cum dilpolirione iuris cois conformarern 
jn pupilluri fubftirurioneattedirur affctcio teftatoris 
& non p'.tpilli,& pr.rfumptioconrraria tollicfupradi 
<fhm prxfumprionem, nam vna prxfumptio alia tol- 
lir.I.diuus.ffdc rcflit.in inccg.qdaffciftio tcftaroris & 
nopupilli attcndatur.probarur pcr nocaca pcr Bar.in 
I. z.in 7.coI.fEdc vulg &pip.vbi vult q> tacita pupilla- 
iis no habeat efTe&u contra fratrc pupilli, fiue fit con 
iu ftns ex vrroq; parcte.fiuc ex vno trn, per rattonc dc 
qua in Lcii acutiiTimi.C.dc fideicom. & licconfidcra 
quodBar. ibivult, quodqnagitur dcinccrprctanda 

{>upillari fubflone, confidcratur affcdtio & mcs tcfla- 
oris,noaurarTe&iopupilli.pater, f qadifpofirioLcu 
xcuriffimi, no habctlocuin crafuerialibus, &pcrc6- 
fcqucns in pupillo refpechi fratru fuorii, prout not.it 
Iac.de Raiicn.PccAlbe. Ang.&coicerScribcncesinl. 
generalircr. $.cu aur.Cdeinftir.&fubftic.fub condit. 
fa&Irnola in Lcx h€to ifi quis rogatus.ff. ad TrcbffL 



&Sori.in Lcu auus. fT.dccondit.&dcmon. nacu pcr- 
millumiitpatri pupillofublticuerc.&lic potTirfubfli 
tuercpf quos vclir, patrisipfiusiubltitticntis, &non 
filij pupilli atTccho conlidcranda cll . & iftud paret ad 
fcnium,quia fejic fubftituit pater aliquc,que hlius ip- 
fefi reftatus eilct in ^tate adulta.no fucrat vocaturus. 
cuigitur rcitatorisanedio&non pupilliconfiderc- 
tur, fcquitur quod ocs filt/ ta primx , q lccundx vxo- 
ns paritcradmittuntur,cu tclfatorxqualcaffc«aione 
ad ocs fihos habcat , &idco no pr^lumtturvcllcinc- 
qualitatc intcr filiosinduccrc. Lcu parcr. J.euicii«. ff. 
dc lcg.z.cum vulg.&harcaficdio&pfumpciotollitd 
lam aham prxfumpcioncm, quod ccftacor volucrit fe 
conformarccumdifpoiitionciuriscommunis, &fic 
quod fraccr vtrinqucconiundrns pr.ifcratttn namcu 
tcltatorisafTc&ioconfiderctur.&omnes filij parirer 
fintapatrcdilecri.paritcr ctiam prxfumendum cft 
ad iurcditatem pupillt vocatosfutflc. 

Cum fupcrioropinionuUararioncproberur, cui 
CommodcrefpondcrinonpolTit: idcoaltcra citopi- 
nio luperiori conrraria, vidcliccc quod omnn filij 
ram pnmx,quam fccundc vxorisxqualttcrin hacpu 
pillanlubftitutioncadmittantur, quam tcnent Arc. 
laf & Rtua in d.LLucius, Ripa, & Crot.in Lre coniun 
tri.fEdc leg. i . BaLin confi.4z4.an in fubftitutionc pu 
pillari, vol. c .& Aymon Crauc.tn coniL^ j .& hxc opi- 
nio, fccundum Rip. in cLLrcconiunCti vidctur nugis 
communis,qux probatur. 

Primb pcr tcx. i n Lq libcris.f .hcc vcrba. rTdc vulg. 
& pupil.fubft.induccndo hunc textum in finc, in vcr- 
bisilhs,Partcsquoq; ccdemad fubltitutospcrtincnt, 
quas in ipfiuspatrisfamihashabucrunthcrcditatc.ex 
quibus vcrbis colligiturq» haberur conlidcr.uioad 
afrcdionem tcftacoris,& non pupilli . Huic cextui re- 
fpondcrur,q> ibi conftabac cx fpcciahbus vcrbis,a> te- 
ftator volcbat fubftituere fm partcs facras in inlftru- 
tionc.quiafubfto facberatpcrhxc vcrba, quilqtiis 
mihi hxrcs eric: na ibi cxprefsc fubfticuit pupillo illos 
hfrcdes,quosfibiinftitucrat,&idcointclligicurfnb- 
fticuercpupilloproilhsparcibus, quib.critinftituri 
k tcftatorc at nos loquimur in fubftitutionc breuilo- 
qua,qux fit verbis magisgcncralibus.pcrqux verba 
non prxfumitur teflator vcllc rcccdere a iurccoi.ncc 
prxfumicurvcllcaufcrrcfracri vtrinq; coniundh>,qd 
Iafon confirmat cx diciis pcr Bar. inl. z.in prin.in vl- 
timachar. ff.cod.vbi vult quod Iic£t parcr fubftitucn- 
doin fpecie pupiUaritcr poffir cxcludcre marrcma 
legitima filij, & fratrcs impuberes, tamcn Icx pcr 
fuam intcrpreracioncm iftud nunquam facit.quia 
tcftatorexprcfscnonexcludit. Prxtcrca,fccundum la 
foncm, illud quod dicitur in d.fhxc vcrba.proccdir, 
ouianoncftdiuerfa rario, curalircr voccnrur hxrc- 
des in bonis pupilli , quam in bonis ceftatoris : fcd in 
cafu noftrocft diucrfa ratio, quia vnus cft magis con- 
iunduspupillo,dccuius fuccclfioncagitur. 

Sccundo prbbatur. Diipoiirio plura rcfpicicsdeter 
minabilia, pariformitcr rcfpiccre&detcrminarede- 
bct.tL Lu hoc iurc. ff.eo. Icd rcciproca fubfto rcfpicit 
vulgarf & pupillarcm, ergo parifbrrni ter rc:piccrc & 
dcterrninaredcbet: fed coiunctus cx vno laterc tantu 
admittitur vna cum ahjs in vulgari fubftirutione, ec- 
go urailitcr admicti dcbct inpupillarifubftitutione. 

Mm Huic 
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Huic rationi refpondcrur, quod maior propofitio 
non proccdit.quando cx coniecTuris apparet dc con- 
trariamctc tcftatoris, vt in d.Lia hoc iurc, & in d.l.in 
tcftamcnto.habctur.proutincafunoftroconftaredr 
prxfiimptiuc, quoniam prxfumptiocft, quod tcfta- 
torvolucrit filiosad inuiccmfubftitutos admittico 
ordinc, quo fuilTcntabintcllato fuccdluri pcrvulga 
rem, crgo vcniunt omnesxqualiter&: fimul.quia pa- 
tripcriilam fucccdirur, cuicriamab inreftatofimul 
fuccefliilcnt, fcd cx pupillari prxfcruntur vcrinq; co- 
inncli.qucmadmodum in fucccflionc fratris ab intc- 
ftatodcbuiilcntprarfcrri.cxiftaigiturprxfumptione 
ccllat alia prxfumptio, dc qua in d.l.iam hoc iurc.pcr 
notata in Ldiuus.fTdcin intcgr.rcilit. 

Exprxdidbsvidcsvtranquc optnioncmdifpuran- 
do de/cndi poflc: cqo vcrb nodilccdo a prima Barto- 
li opinioncquam comprobo liac rationc. Pcr pupil- 
larc fucceditur pupillo & cius hcrcditati : &c hinc cft, 
quodinpupiliari fubftitutionc vnum reftrh cftdua- 
rura caufaru, idcft duaru hxrcditatu.f igitur , Inllic 
dc pupil fubftit.quomodo huic pupillo & cius hxre- 
ditati fit fucccdcdu pcr fratres, no collat cx intctionc 
tcftatoris, &:pcripramnoncftdifpo(ittim:crgoquo 
firatrcs fucccdant, iernanct indifpolitioiieuiriscom 
miinis,arg.l.c6modiflmic.ir]dclib.cVpolth.fcddciu- 
rccoifratrcsvtrinqiie coniundi prxtcruntur, auth. 
itaq,. Ccommun. dc fuccclLcrgo iimihier prxferun- 
rurin hacpupillari fubftitutionc.Nccobftatprxfum 
ptatcftatoris aflc&io ergafilios: quiahccrcrgaom- 
ncsfuos filiosxqualc habeatarlt-ciioncrcfpcChi fux 
hxrcditatis, tn hxc prxfumptio cellat rcfrieitu hxre- 
ditatispupilli.quianocftprcfumcndu tcllatorcfilijs 
fuis & fratrib. vtrioq; coiucTts pupilli prciudicare vo 
luiirc , & idco prxfumcndu crt quod tcltator volucri t 
filios ad inuiccm fubftituros admitti co ordinc , quo 
fuillcntab intcftato fuccclluri.cumdicatur rcftarorc 
voluillcfeconformarccudifpoiitioneiuris cois, Bar. 
in Lhxrcdcs mci.fcu ira.rT.ad Trcb. & in l.vt iuriliura 



quoddicitGuildcCan.inl.pr«ibu«.C.deimpiib.&. 
alijsfubilit.dum vulr.quodillaopinio, quod tadca 
pupillaris fubftirutio failaab auoncpoti noncxdu- 
dit patrcm pupilli : eft vcra, nifi pater pupilli fuiflcti 
patrc fuo rcclamantc exhxrcdaruj. 

Aliquando vcroagimtu dedictis &'fimilibusper- 
fonisnocxcludcndis, quiadicrc coniccTurc nonob- 
ftant,pcrquasvcrilimilitcr paterpupilli vt lueritpa- 
trcm vd niatrc cxdudcre , tunc fucccdit quod in du- 
biocxtacita pupillari no cenfctur excluia llla pcrfo- 
na, qua rcftator non cxduiillct attenta ratione l-curn 
acuriflimi. C. dc fidcico. & ita loquirur Barc. in d.l. i. 
col.?.&: iic .nl confidcradum, an pcrcadram pupilla- 
rem cxclula fucrit mater, vcl ctiam frater, conlidcra- 
tur mcns fubftitucntis. 

Aliquando demumagimus de perfonis fubftirutis 
vocandis cx pupillari fubfticucionc , vt cft in cafu no. 
lcro, & tunc conlidcratur proximiras & arlcClio rcfpc 
#u pcrlonx pupilli , cui fi r (ubftitutio , 6c an acqaira- 
tur hcrcditas & de dus manu capiatu n vnde ficu t ma 
ter n6cxduditur,quia piipillofucccdit,itactia&'auia 
marrcndexiltcntc, vt notat Bar. in d.l.i. in verl. vln- 
rhisq:i.vro,an taritapupillaris trxcludat auiam.Vndc 
pertona pupilli cftin confidcrarionc cxcauia proxi- 
mittril & affcdionis prxfumptx in pupillo. 
8 SnpradiCtatcoclulio proccdit in pupillari fubftita 
lionc fub rcciprocacontcnta , & in hoccaluDoCt lo-. 
quiitur. at fcais cft in pupillari cxprdla vetbis fpcria- 
libus,nam tuncdarum eft, quod omncsadmiccucur, . 
vc rradi t Ri pa in Lre coniuncfi, num.i 1 $. fl.de lcg. } . 
S f M M ~4 l\ I V M . 

1 I{rciproci boc modo conccpta, ros inuicem fubflituo,an 

contineat fideicomnuffariam . cum fuis dcclarationi- 
bus, nu. < .6.7.8.1 \.& I 2. 

2 Jnterpretatio Liam hociurc. ff.dt vulg.& pupil. fubfl. 

3 C.fi pater,detefla.in 6.non babtt locum in fubfluutio- 

ne fatla per rerba communia. 

4 lnttlli Qus ad l.qui pluns.ff.de vulg. 



di.$.filibcri.fT.deoper.hbcr.Ethinccft quodPau.de j» Subflitutiobrcutloquapcr patrem in codicilfis duobus 



Caft.in l.fin.Cdc vcib.fit;nifi.dicit, quod iiquis rdin 
quat fratribus fiiis, & habcat fratrcs vtrinq; coiuctos 
&alioscxvnolatcretm, quodadmittunt foli fratrcs, 
vtrinqjconiundipcr prius,&ilbs non extaatibus , 
alijcxvnolatcrctm, quiaprxfumirur.quodcu diibo 
fitionciuris cois volucrit teftatorfccoformarc. Ncc 
obftat dodrina Bartoliin d-Lt.c0L7.quia rndctur 



impubtrib.filijs in potcflate cx iflcntibus facla,an con 
thieat dircSas fubflimiona. 
I o Subflitutio fidticommiffaria , qu* in rcciproca continc 

tttr,w pubertatefiniatur. 
1 3 Subfiitutio reciproci facla pcr btc verba , vulgariter , 
pupi'lariter ,& ptrfidcicommi(fitm,*nad boc vt 
futtedi poffu, ftt nectfft, qudd omncs concurrant. 



Conli(krando,tquod patcrpotcftpcrfubibtutio- \a.otnflantcifla reciproca formapcrhdc verba, nuict 
ncm pupiUarcm quofcunq; vcnicntcs ab intcftato ip- 
ii pupillo priuare cius hxrcditatc, &: fratrcs ipfius pu 
piUi.l.Papinianus ffed ncc impuberis. lf.dc inoffi. te- 
lbm.ccc.ii parcr, dc tcftam.in 6. Vndecam in vlrima 
voluntare in primis infpidatur voluntas dcfuncTi. 
Lconthtiombus primum locu.fT.de condi. &dcmon. 
ideoaliquando agimus dc exdudendo iplas pcrfonas 
per tad tam pupiUarem , St tunc fi potcft apparere dc 
mcntc tcftatoris fubftituentis, quod voluerit, mc- 
diatcipfa fubftitutionc , matrcm, frattcm pupilli, vd 
aham pcrfonam exduderc, attenditur volunras & in- 
tcntio patris fubftitucmis, & non pupilli au fit fubfti 
tutio,&hoccafu proccdit docinna Barra intLLi. in 
pin. in vcrCtcrtio probari potcft, quando ortx funt 
inimicitix imcr vxorem Sc tcftatorem , &' procedi t ct 



fubflituO) vulg*riter,pup'dLtritcr, & pcr fidcicomif- 
fum,fidcicomiffo fiatim locus fu pofl adtta hsrcdita 
tcm,anpofl mortcm primi ntorientis ex fitbll tutit. 
15 Jlnfitin cleclionc fubflituti venireper tfuam fubfli- 
tuiioncmvoluerit,fifit fatta fubftitutio reciproca 
pcr iUa vcrbs, inuiccm fubliituo,VHlgariter,pupdU 
riter,& pcrfideicommiffum. 

C A P. X 

On6 quxritur.tAn redproca hoc modo 
coccpta, vosinuicc i'ubftiruo,conrincac 
fidcicommiilariara fubftirutioucm ? Ia 
hacqoncduefunt pnndpalcs Doctorfi 
opinioncs: Quaruprima eftncg.itiua, 
quam tcncnt Bar^alycPaa. dc CaiLAlcx.& alij coitv 

muoitcr 
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tnunitcr i n 1 1. Cde impub. &alijs fublbc. & in d.Lia 
Jiociure.Bart. Alcx.&Rij>aind.l.Lucius. Bar. &Pau. 
TicCaftroinl.qui plures.rF.dc vulg.&pupil. fubftkur. 
& in ci.t.in teftamento.&ibi ctiam Bald. Salyc.Dcc.& 
alijcommunitcr.Polir in tracL fubltic.in maccriare- 
ciprocx, in 4.q.quinriqtixliti, Fcrnan. Valij.in rract 
<ic fucccflionum progrcllu, lib.i.f 1 5>.nu. i tf.Alcx.in 
conf io8.nu.i.voI.$.Sod.inconli.cJ.\x>l.t.Dcc.inc6 
ilLia f .col. 1.1'n conli. 1 9 1 .col. j.verf. &idcm.& in co 
ftl. i 1 8.col.i.vnfvndelicctGozad.inconli.$o.col.j. 
Cc laf.in conf 1 * ^.col.pcn.vol. j.& hxcdt comtnunis 
6c reccpta Scribcntiuinlcntenria, vtantcdidti Do&o 
rcs aftirmarrr, qux conclnliocx pluribus probarur. 

Primd per tcx.in d.l um lioc iurc,in verf in vulsja- 
Tcm tantummodo calum facli vidcri.Huic tcxtui rc- 
fpondcrur.qiioddidioill.i taxatiua, rannlmodo.non 
cxcludirlimilcscafus, gl.tn l.obfs.C.deprxd.minor. 
fcdcxduditaliasdirccr.ulubftirucioncsomiitb. non 
conuenicnccs, no aut ridcicomillariam cxcludu.qux 
omnib.conucnif.qiiodapcrtiilimcaccllationcr6nis 
vcrificatur. ratioiliius rcxcusclt, qiurcibipupiluris 
nocotincttir.quia incogruii elt, quod in vno dciplcx, 
in al tcro vcro vn a adl i t lu b!t 6,cu pupil laris am bobus 
concnirc non poflir, & lic impariras cft caula , quarc 
fubftoillatn vulgarc tantumodo cafnm fadta vidca- 
tur. fcd hxc ratio ceflac in fideicomiilana fubftonc.q 
ita pariter coucnic pubcri.licin irapubcrr.ergo illa ta 
xatiua ifincLa rationedccidcdi nonpotcft cxcludcrc 
nu1dircftas,& nofideicommillarias fubltitutioncs. 
Hocctiam modo cuitatur textus in 1. 1. C dc impub. 
& alijs fubltit.& cx rarionc illius tcxtiis clici tur.quod 
tantum textus coniidcrauitcxcluiioncmdircdtarum 
fubftitmionu , ciim loq iitur dc vulg.tri & pupillari 
fubftirutione.&Mcdedircciis lubititutiontbus non 
autcm defiddcommiflarijs.ira criam cuirarurrcx. 
in Lin reftameiuo.C.de milit.tcft.amen. 

Licerdidis lcgibus in difpwando ftipradicta rniio 
1 dari po(Tir,-f-tn re vcra mihi no latistadr , & crcdo rc- 
Iponlionem clccontra mcntc dictarum legu , & hoc 
veru clleapcrnflimedemnnftraturtcx.ind.l.iamhoc 
iure.didr.iubftirutioneillam in vulgarem tantumo- 
docafumfacLamvidcri: crgo noncftfactaincafum 
pupillaris&fideic<jmiflariclub(htutionis.Compro- 
oatur hoc cx rationc rexrtis, du dicir,quod incogruu 
vidcbanir,q> in vno dujdcx, in altero vcro vnaadellct 
fuhfticutio.fi crgocomprchedererarfideicomillaru, 
dixiflcc texnis , quod in vno clfcc triplcx fubfto , fcili- 
cct vulgaris, puptllarts,& tiddcommiflaria, in altero 
ver6 duplex.(!vulgaris &fidcic6mi(laria.cuergodi- 
car,q> in vno ellet duplex.in altcro vcro vna, icquitur 
quod fub rccijpca nocoprchcndirurfidcicomillaria, 
& idcm in d.l. i.C.eod.prohatur.Vcrba.n.rcxrus funt 
ifta, Quibusinvnum cafumdunraxac fubfticui por. 
mod6 lic.Si rcciproca fidcicomillariaconrinercr, rcx 
tits nnn dicerer , quod in vnu cafum dtinraxac fubltt- 
tui poirer.cu fiibftiraciiseflecin fiddc6millaria,&iic 
in daobttl cafib. & liccc vcrba iliaad puptliarc fublti- 
tutione refcranrur, cu pcrfonis tmparibus rcdproca 
ibi f.uta fuerir,& licpupillarecocinerenonpon non 
rn pcr hoc illa lubllitutio in vnu dutaxut calum ia.1a 
diccrctur, lic cr fideicomiilariam cotinercc. & tcxcus 
in d.Un ccil6,idcprobat,du dicit, quod li brcuiloqua 



fiat a pagano pcrlbnis impatib. dcbct fieri in cu folu 
cafum,qnivcnq;coucnir,&gloUa&Doclorcs intclli 
gunt lcdiccrin vulgarc, crgo noninfidctcomiilana: 
namcu loquacur in numcro iingulari& limttatiue* 
m vnum folumcafum, cltdc mcnteillius ccxtus, qd 
lola vulgaris, &non et fidcicommillaria cotineatur. 

Secundb moucntur, arguendu a iiirlicicnri partiu 
cnumcrationc. Rcciproca iubllononpoccontincrc 
ndcicomillariapolt mortcfubcoditionc&rarioclt, 
quia rcciproca illa fubJto no clt facta p vcrba habcn- 
tia rractfi in futttru: crgo didta vcrba non polliint cx- 
tcndiad fideicomilLina poltmortefubcoaditionc, 
cu rcquirat tradtum in futuni . non por et conrincre 
fidcicomillariapurc&incontineti laCt.i: &ratioc/l, 
quiaautiftafublt6lic|>luribiisi-qt.ialitcrinltitutis,& 
tuoc fidcicommillaru cft iiuitilis , li vcro fir pluribus 
inarqualitcrinlhtutis.&tnncncq; ct fidctcomillaria 
contincrc potcft.& ratioeft.rum quia tcibtor frultra 
torii fcciilec infticutionem , contra I.ii quando. rl. de 
lcga.j.rum cciam quia jilus ddcCtus ellet fublticutus, 
qaawi inftitutusquod in dubio non cftdiccndulPu- 
bh us.& 1 b i Ba r. rl. de condi t. & dcmon ftrar. 

Huicargumcnto rclpondctur.qttod licec vcrba ha 
« berc non vidcancur cractttm in futuru , rh vcrborum 
fcnfuspoteft in fnturum porrigi: quod patet.quia rc- 
ciproca lubltirutio continct pupillarcm ,qnx habcre 
tfacitur cracLu in ruturuw,& vlrra verborum fenfum, 
vcTbanon rcpugnanr, quoddcduciturhocmodo.di 
ccndo: Vos inuicem lubltttuo.dicla sxrba j>o(Iunr in- 
telligi per vulgarcm.pcr p:ipillarcm, & pcr fidcicom 
millariam,& nibil cft quod rcpugnct, & lic hoc argn 
mcnrum dcfidt in pnmo mcmbro. 

Teruo&vlcioio mouentur. Subttitucioindubio 
fcmpcr dirccla interprccai i dcbcc. cli paccr, dc rcfta- 
mcn.in 6. crgorcciproca fubfticucio non conrinct fi- 
deicommillariam lubfticutioncm.quxcftobliijua. 
3 Cf tcrum & huic raciont rcfpodctur, ftum quu d.c.ll 
patcr, non habeclocura in verbiscomanibus, vt cra- 
ditRipaindJ.Ccncurio.&vcrbum fubfticuo.dicitur 
commune. l.gencrahter. $. cum autcm. Cdc initic.& 
fubftit. crgocum rcciproca fiarpcr vcrbu, fabftiruo, 
inealocum nohabcc rcguu. d.cli prcr. tum cciam 
quiapcrhaciublcicucioncm ccitator xquahtacera& 
vcih taccm fubfticucorum cotilidcrac: ergo hcc fubftt 
rutio continet ctiam fidcicommillariamcum &illa 
vtilij lic fubltitutis, &xqualitatcm contincac. 

Sccunda eft opuiio lupcriori contraria, qua fequic 
IafindlLucius, nu.19.1] cxduob. potillimu moucJL 
Primo p rcx.in I.q plui cs.in vcrbo.in ocm cauum. 
4 fT.co. f Huic rcxtui rcipondcas, q> du dicir, in omncm 
caufam inuicem fubltituti vidcbuntur, intclligicur 
inquacunquccauuvnus fuam porcioncm amifenr, 
&iicdich vcrba profcrunrur rcfpcctu fucccllionis. 
ru ibi hcrcditas a nonullis crat adita, vnus erat derun 
cnts.&alrcx pancm lua hxrcditatis rcpudiauittdubt- 
tabaturq; ibi , an pars rcpuduntis pcrucnirc dcberet 
folu ad iupcrftircs inuice fublricuCos.an ad ipfos & ad 
filios dcfuncti , qui defiincLus crac limihccrcfi (iipcr- 
fticib.inuicc fubfticucus> cextusrefoluendo dubiu co 
dudit toca parte repuducis ad fupci ftices Ipccfarc . & 
rario dt, quonia inuiccm in omncm caulam, (inguli 
fubfticuci vidcbuntur, & iictiuc qiushxrcsiic &in 
M m 1 pupdlari 
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«nipillarixtate deccdat , fiuc hxrcditatem rcpudict , 
iubiljtuu iunt, qui inuiccm fucccdcrcilcbent in om- 
rcm catilam, & non hli j & hxrcdcs defun&i.Er hinc 
cftq>conrinuando fcnlumtcxtusdicitinfinc: vbi.n. 
qtus hcrcdcs inllituit,& itafcnbit , cosq; inuicc fub- 
flituo,ijfubftitutividcbuntur,qiii luTedesextitcrur, 
& licdicba vcrba.in oranc caufaui , prolata fucrut rc- 
fpedu fuccdTionis fubftitutorum ad cxclulioncm ti- 
liorum dcfuncri.volcs inducrc.quod in ocm caulam 
inqinfucccdi dcbct virtutc reciprocx loli hircdcs 
inlhtuti fupcrftitcs &inuiccm iubfticutifuccedere 
dcbcnc, &non fucrunr prolata addcmonftrandu q> 
illa rcciproca fubftitutio ctiam fideicommillariam 
fubltiturioncm contincat, cum non li t iftc vcrborum 
fcnfus, vt cx fupradictis patct. 

Secundo & vltimo mouerur. Qnod fub rcciproca 
contincaturlidcicoramillaria, coucnit vcrbis&pcr- 
fonis:crgo rcciproca ca cotincrc dcr.proharur maior: 
Conucnit pcrfonis,qnia itaconucnit raaiorib. ficut 
minoribusrita filio cmancipato.ficut filio in porefta- 
tccxiftenti.Conucnit vcrbis.quia vcrbum, fubftituo, 
cft vcrbu coc.quodcciam fidcicomiluriafubftitutio- 
nccontinct.l.generalitcr.$.ciiaut. C.deinftit.&lubft. 
Huicrationirndctur.quodli.ctvcrbu, hibftituo, lit 
c6c,& trahi poflit ad fidcicomiilariam fubilitutionc: 
tn fut naturaadapratur lolu ad vulgare, vt notat Bart. 
in l.Gallus.$.quidam ccrta,col.i.vcrf.quarcus modus. 
ff.dchb.&pofth. vbi inquit quod ii inftituto hlio rc 
ftatorfimpficitcrdicat, Ticiumfubfticuo.videcurfa- 
dtafolu vulgarisfubftirutio,& non fidcicommillaria. 
&ratioeft,quiaruaprincipio inftitutio poftit heri 
tanqua dirccta,non obliqiiatur, vr notatur in l.vcrbis 
ciuihb.ff.de vulg. &pup. iu iubltoin dubio intcrptaf 
tj fit (Urc&a&nofidcicomitlaria. c.ii pr.de tcft.in 6. 

Exprxdidis videsprimam opinioncm vcriflim» 
rflc,& cum ca cgo pcrtranfco. 

Hxc condufiu dcdaraturprimb nonproccdcrc, 
_j quandofcum rcciproca iuncfacftcompcndtofa: na 
tuncpoftaditam hiTcdttatcm ipia brcuiloquafub- 
ftitutio tranlit in fidcicomillaria, Doct.in d.l.Lucius, 
& in d.l. i .Bal.con C 5 c.vol. j . Ang. in coni. 1 j 1 .col.i. 
vcrf ad hoc diccndu moucor. Alcx-in conL 1 1 0.V0L7. 
Sori.inconf.i<>o.&incon( tf.vol. {.Dcc.inconL* j 18. 
Parif.in conii. 8 1. vol. 1 . & in con li. 4 1 . cod.vol-lal.in 
cofi. 1 i 4.V0I.J. & Roland us a Vallc in coli. 1 5. nu. 1 o. 
cuni fcqucn. voLj. & ratio cft , quia quando lubftitu- 
liobrcuiloqua cft fadacum compciulio vcrborum, 
nontantum cft reciproca , fcd ctiatn compcndiofa, 
vcl rcdproca habcns naturam reciprocr & compcn- 
diofx, & iic non cft limplex, led conccpra vcrbis.qui- 
bus fit compcndioia,& ideo tanquam mixta dcbct fa 
pcrc naturam fuorum limplicium. $. &quia, Auth. 
dc nupt. & hxc cocluiio proccdt t non folum quando 
in rcciproca luhrtitutioncappolita cllccdicho,qtun- 
docunquc: lcd etiam quando c.Ict alia didio, qux 
dcfuinarura tradum ccmporisfignificat.namtunc 
ctiam fidcicomraillariamcontinct, vt tradit Rolan- 
dusaValleinconli.i f.nu.i I, voLj. 
6 Sccundo dcdararur non procedcrc.tqaando in tc- 
ftamcntoappoiitaeiletcuuluiacodicillaris: nam illa 
opcratur,quodrcciprocalimplicitcrconccpuconti- 
ficat fidcicommiliariam. ita tcnct Fulg. Pau.dc Cait 
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& Cornc. in l.ti fi atcr. C de fidcicomtrHiI Lancclioc 
Galuula in LCcnturio , col. f r. in vctlic. (cd aducrte, 
quia. £dcTulg.& pupill. Cui t. iun.in d.I prccibus, & 
inconli.i tp.Soci. in conh.6.tn j.voL &hcccftcom- 
munisopinio.vt attertaturMaiia S<H.i.iuii.inconlL 
1 66. voLi qtirprobaiur tu pcr d.l.u iraicr , tuin pct 
LScxuola ft.ail Trcbcl.tum e:iam per iliud, quoddi- 
xit Bald.in Lvcrbisciuilibus. lf.de vulg & pupiLvbi vo 
luit , quod hccr fubrtituciofada pct verbadirecta no 
traharuradridcicomillum .iiumo expircradueniccc 
pubcrtatc: tamen illud non proccdit , quando in cc- 
llameto eft appofi ta claulula codicillaris . & dicit An- 
gclus ibi, quodiftud hnt nouum didum Baldi,quod 
ctiam fequ 1 tur & cxdamar loan.de 1 inola ibi. 

Hicdectaratio (incditikulrarcproccdir, quando 
claufula codicillaris apponitur pcr vcrba lururt tcm- 
poris.puta li no valcbit, &c.& lic pcr vcrba habcntu 
tradum UiCCeftluum, quc verba non funt rcftrida 
adaliquod tcmp.ts.&induduntcaluin.qnnovalc- 
bit amplius pupillans , q cxpirat pabcrtacc ad ucnie- 
tc. vndecoliderandum cft , quod li fubftirutiopotcfl; 
valcrc vrvtilgaris , quia non cft adica lixrcditas , valc- 
bn vtvul-aris, licftadira,&(ic expirauic vulgaris. 
♦ l.pofta».htam.C de inipub.&alij^fubft.valcbit vtpu- 
pillaris. li aurcin pubcrtatc cxpttauit pupillaris, tunc 
valcbit vt fideicomillaria . & hic cft imcllc&us iftoru 
vcrborum, qu^ hoc important de proprictatcfcrmo 
nis:vndcnon cftab cis rcccdcndum. Lnonalitcr.tf.de 
lcg.j.&proiltaopinione facirtcxtus, lundaglolla, 
in fmalculo, Inrtit.dcpupiLlubftit. 
7 Sed an idcm proccdat, fquando claufula codicil- 
laris cft limphcitcrappofita pcr vcrbaprxfcntis tcm- 
poris?Ripa in d.LLtidus.dicitquod non, & ua proce 
derc ait opinioncm Decij in l.prcdbus.num. 1 8.C.dc 
impub.&alijs iubltit.hoc idcm ponit in cflectu Anto 
ntut Ruhcus, licctdc Ripamcutioncnon faciat,in 
LGallus. $.quidam rede. s.col. in fi.cu fcq. ff.de lib.& 
pofth. quos rcfcrt fcquitur Maria. Soci. iun. in conll. 
\66.\o\. 1. E: ratiocft, quianccin rcciproca, nccin 
claufiilacodiciluri rcpcriutur vcrba habcntiatradu 
ftituri tcmporis: na lcciproca non continet fideicom 
millaria, &cbufula codicillaris id no operacur, cu lic 
prxtcr tcftatoris voluntate, & lolu trahat & deuoluat 
caulam rcftati ad caufam intcltati , no muuta forma. 
Vndc vb: dcficicvoluntas rclbtoris, daufuUcodicil- 
laris niliilopcratur, &proptcrcuuiuucodirilurem 
no p6t pltis lubllitutus coicqui cx intcftato qua cofe- 
qucrctur cx rclto, BaLin conl. 1 70. quidam Nicolaus, 
col.fi.vol. r.&proprcrcacu ccftator nocogitaucritde 
fideicomillb , & vigore teftamcu fubllitutus cx caula 
fidciconulu non pollet hcrcditatc conlcqui.fcquitur 
q> vii tuteclaufuLc codicillai is iubftitutus non pot co 
fcqtii hdcicomilhim.cu non coprehcndaturdc volun 
tatc tcftatoris. qd c6firmatur,qtiia du dr, ii non valet 
q>rcftarordifpofuitiurc ic^amcnri, valcat iurccotU- 
cilloru,hoc lubctroncad itljd.qd tcftatordifpofuir, 
vt cofcruct. li crgo difpofuio tcllatoris fn brcuiloqtu 
nn indudit fidelc6m.lIa^ia,•. crba caufuli 116 polliint 
ad fidcicomillani adaptaii, quia calisclaululatendic 
ad confirmandu,t]uotlfuit faCtum, nonadamplian- 
du, vr coprchcda? illud, dc quo rertator 116 cogitauit: 
nam cuuliikcodicillaris cft acccllbru folutn adieda 

r>ro 
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proconfirm.uione&cxccutioncdi(policorum. crgo 
nondcbrcampliarc.fed folum conftrmare, clem.j. 
in finc.dcprxbcn. 

Hrc co.n d mio , an vcra fic , vidcas dicca pcr mc in 
inaiciiacompendiofx lubftitucionis, tn <?.capitulo, 
fub litim. t o. in vcrlic.fccundtis cafus cft , & num. i } , 

Tcrtio dcclaratur non proccdcrc , "f quando rcci- 
procaf.nlacitincoduilii»: nam runccorincbitfidci- 
cominiilaiias, cumdircdas fubllitutioncscontincrc 
non pollit.Ripa in d.l.Lucins, lub num.45 . Fcrnand. 
Valq.in tracl.dc fuccelI.progrcLhb.i.$. 1 9. num 1 6. 
& 17. Corn.in conl.44. num.i.in 3.V0I. Curt.itin.m 
conf.i i4.num.io.inconl. 1 1 f.num.8.&inconf.70. 

HxcconcluJioproccdir, qri fumusincafu, inquo 
ftibftitutio rcciproca incodicillis facla directaslub- 
lluutioncscontincrc nonpotcft, &ita ioquiturrex. 
in l.Sccuola.fTad TrcbeLiccus vcro cft, qri rcciproca 
incodicillis facladireclas fubftituriones cotincrcpo- 
tcft.vt li ftaxutii vd confuctutlo hocpcrmitter«,tunc 
dircclas&non fidcicommillarias fubftitutionescon 
tincbic, fiai.inLdequibus. fLdcll.&GuiI.Bcncdic.in 

c. Rainutuis,invcrbo,(iabfq;libcmorerc in materu 
brcuiloquc lubftonis,fub nu. 1 7-in (i. cvrra dc teftam. 

Et hincinfertur, f q>iiduobus impubcnbus filijs 
in poteftatccxiftcntibus paccr fubftituac brcuiloquc 
in codiciUis, in cali fubftitutionecontincbuntur dire- 
clr lubftitutioncs.ita ccncnc GuiLBcncd. in prc. citaxo 
loco.num.i 8.&Iafin d.l.Lucius,nuin. 1 1.& moucn 
tur ifti, quia ficut milcs pot in codicillis direclo fubfti 
tucre. Lmilitis codicillis . fT.dcmilit.tcftam. itapatcr 
inter Lberos poceftdirecl6 incodicillis fubfticucrc, 
fiart. notabilitcrind.Lmilitiscodicillis, vbiaicirafe 
obcinuitlecotraomnesaduocaros. quam Barrolidc- 
cilioncm fequuntur Arccin Lcohxrcdi.$.cum ti I lo.tf. 
dc vulg.&pupil. & in auth.hoc inccr liberos. C.dc ce- 
ftam. Rapli.Fulg.inLliacconfuIriftima S.liquisautc. 
Cdctcftam.Pau.dcCaft.inauch.quodline. C.dcte- 
llam. Fulg.Pau.de Caftro, Alcx.&Francil.dcArcr.in 

d. auch.hocinrcrlibcros, &in$.fi quisaurc.&ibilaf. 
hancopinioncm in punclo iurisdcfcndi polfcarbi- 
rrattir . Raph. Cuma. poft Bar.in L 1. fl.de iniufto,ru- 
pto,&irrito ceftam. Guilicl.BcncrLin prxcitato loco, 
Alexjnconf.146. nu.io.voLt. & Bocr.in dccif. 141. 
& hxcopinio fccundum Fulg. in d.$.liquis autcm.vi- 
dccurvcrior,&magis(ubftenubihs, quam tenececia 
Pau.dcCaft.1nconli9t.in fi.vol.j. Vndccumpaterdi 
rccloin codicillis fubrtirucrcpoftir.prxfumeairm cft 
pacrcm voluillc dircclo fubfticucrc.tum ex co quia fc 
citbreuiloquam, quarcontincrcnon potcftnihdirc- 
clasfubfticucioncs, & nunquam continct fidcicom- 
nulLuias, nili adijcicrctur compcndiou,& nilific- 
ict, vt fupra: tum ctiam quia iu dubio ccnfccur fccille 
dircdtas, li yerba p.uiunrur.cii patcr , dctcftam.in 6. 

Hxc illatio cft pcriculola, nam contra opinioncm 
fiartoliind.Lmilitiscodicilhs , tcncntBal.& Salycin 
l.fihj. Cfamil.crcif loan.dc linola in 1. 1. ff.dc iniufto 
tcitam.&ilii An^. Lud.Rom.inconf.179. fubnu.i a. 
in vcrfpt imo.vbidicit communem opinionem,& ab 
ca non cllc in iudicijt rcccdcndum . IaLinl.omnimo- 
do,iuim.9- CdcinolLtcftam. Bcrtr.inconl.70. voLj. 
innou.Odofr-d.inauth.nouiiTima. C. deinofh'c.rc- 
luui.Ang.&B lin Lhac confultilTinu. $.cx unpcrfe- 



>us,Pars Quinta. 207 

£to. Cdc tcftam. Ang. in 1-militis . Cdc milir.teftam. 
fial.inLinfti.fLdccondit.inftir.Com.inconl.t14.fub 
num. 1 .vol.j.&in d.$.cx impcrfccto.& FcrnancLValq. 
in tracl.de fuccclLcrcat. lib. | i r.num.7. vbi in finc 
hancopinionem dicit communiorcm & vcriorcm» 
vbi pluribusmcdijshancopinioncm probac,&cum 
ifta cgo pcrrranlco.& ideo condudas, quod talis rcci- 
procauibftitutio filijs impubcnbus fjcraconrinctfi,- 
dcicommilTarias fubftitunoncs & nondircclas. 
1 o Scd dubicatur, f an fidcicommillaria lit pcrpcrua, 
an pubcrtacc finiatur?pro rcfolutionchuius qucfiti, 
acctiam prodcclararionc matcricprcfcntis,trcsfunt 
confidcrandi calus . 

Primus cft, quando in codicillis pupillaris fubfti- 
tutio fpecificc& formalircr iaclafuu. &in hoccafu, 
cum pupillaris iurc dircilo valcrc non poftlr.in fidci- 
<ommillariamconuertitnr,quxfidcic6millaria pu- 
bcrtatc fini ittir , non fccus quam finircrur, fi iurc pu« 
pillaris dircclf valcrcr. arg.Lii fundum pcr fidcicortv 
millum . $. licuti, cum lc fcq. &I.quod fidcicommif- 
fum. ffdcleg.j. vbi quando fidcicommilliim quali in 
locam pupillaris fubftitutionis fucccifit, finitur pu- 
bcrtarc , non fcctis , qtiam ip(a pupillaris fubftttutio: 
nam licut quoad bona cuanclccrct pupillaris, fi valc- 
ret iuredireclo, ira li non valct, quia iacta in codicil- 
lis, fidcicommilltim ,in quod conucrritur.euane- 
fcicin omnibus, quia fubftitutio tcmporc limitata 
vltraillud no cxrcnditur.l.li quis ita.tf.de vulg.&pup. 

Sccundus cafus cft.quando non fuit fjCta mcrcpu 
pillarisfubftitutio, necrcftriclaadaliquod tcmpus, 
icd facia fuir compcndiofa iubftitutio,vt quandocun 
qucfiliusmeus dcccllcric, calem fubftituo.&in hoc 
cafu Pau.de Caft.in d.$.l!cuc, in finc, dicit.quod li cl- 
fct fada in rcftamcto valcrct iurc pupiliaris infra pu- 
piliarcm xtatcm, (i poft,iurc fidcicommifti, in pnma 
vcmrcntomnia bona, in fccunda,illa patris nntum, 
iuxta norata in l.Ccnturio. fLcod. fcd quiafadafuic 
in codicillis , idco no potcft valerc iurcdirccloctiain 
in pupillari ctacc.fcd iurc fideicommi(li:& idco li pu 
pillus infra pupillarcm ctarcm dcccdat in dicio fidci- 
commiilo vcnircn t omnia bona,vt probatur in 1. Sce- 
uola.fLadTrcbcl.fcd(ipoft, non vcnircncbonapupil 
li,neclcgitimacius, cumproptcr pubcrratcm quoad 
ifta bona fidcicomifTum cxringuacur. d.Lqd fideicom 
mifliim.fed vcnirct bona,qu.T habuir apacrc.&idcm 
tcnct Ang.dc Pcriglis in d.$.licuri. & ratio cft, quia in 
bonispatcrnis fidcicommilTaria (ublcicurio filioim- 
piibcrifactadtirar cciampoftpubercacem.l.prccibus. 
C.ilc impub. & alijs fubftic. quod fccus in bonis pro- 
prijs, acctiam inlcgitima .quiapupillusnonpotcll 
grauari a parrc pcr fidcicomillum in bonis proprijs 
ptipiili.Lcx tnbus, vbiglol.&Doclorcs.Cdcinoiric. 
tcliam. &dc legitimaomnconus rcijcitur.Lquonia 
inprioribus.Cdcitiofric.tcftam. & fidcicommiflum 
cftonus&grauaincn.I.cohaTcdi iJ.cii filix. fl.de vulg. 
&pupil.& aducrrcq; licct poftinipiliarcm.Ttatcmdi 
catur onus fidcicommillaria lubltitiuio, tamcn mtra 
pupillarcm ;tatcmdicicur fatior pupiUitnamcum fa 
uor lit pupilli habcrc fucccllorcm pupillarcm 1 ubfti- 
iricutumapatrc dilcclum, uaquoquc fauor pupillt 
eilcincclligicur, vccundcm habcu lucccllorc cx cau- 
ufidcicommiiIi,cumu)cUush(fuccclIorcm habcte, 

quam 
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«roam « integro tl optimo fucccffore carcrc, fpem- 
<W vniucrfx hxrcditatis lcgitimis non ita probts pa- 
(atamcllc, 

Tcrtius cafus cft quindo in condicillis rcciproca 
fubftitutio facta fxiit, qux no fidcicommillariam.fed 
tan tum dirc&as fubftitutioncs continct: & in hoc ca- 
fu duas,quod li pupillus cft hxrcs,quod tunc cum pu 
pillaris in vim fidcicommifli fubftincarur, pubcrtate 
vti pupillaris cxtinguitur, arg.d.Lquod fidcicommif- 
fum.li vcro non cft hxrcs: & cam non vulr.vel non po 
«cft adirc,& llc ftimus in cafu vulgai is fubftitu tionts : 
&tunccum vulgaris conucrratur in fidcicommilla- 
riam.vti vulgarispubcrtatcnon cxtinguitur.itadicS- 
«lumefUquodnocxtinguatur fidcicommilIaria,qux 
fubrogaiafuit inlocum vulgaris: nam fubrogatum 
fapit naturameius, in cuius locum iubrogatur. l.ti 
cum.$qui iniuriarum.ffliquiscaut. 

,i l Qnarto declaratur non procedcrc, f quado ex ali- 
quibus vcrbis prxccdentibus vcl lcqtietibus poflct ap 
parcrcdccontraria mcntctcftatons:n.i tunc rccipro- 
ca continet fideicommillariam.arg.l.ti lcrutis pluriu . 
$.fi.ffdclcg.j.cum limd.rraditCaprainconf/f.col.fi. 
qucm rcfcrt & lcquitur Ripa in d.l.Lucius , num.4 1. 

li Quint6& vltiniOalijsomiftis.tdcclaracur nopro- 
cedcre,qn tcftatorinuiccm (iibftituit, vulgariter,pu- 
pillaritcr,&pcr fideicommiflum: nam tuiiccontinet 
ndeicommillariam, Imo.Alcx. laf.Ripa, &altjcom- 
muniter in d.l.Lucius, factunt dicra per Bar.in l.qux- 
rcbatur.ff.de miht.tcftam.&in LCcnturio.rEeod. 
Ctrca hancquintam &vhimam dcclarationccon 

I j tingit dc tnbus dubitare,& primo: f An ex quocopu 
lariuctcftatorrcciprocc lubftituit vulgaritcr, pupiL. 
larircr,& pcr fidcicotnmillum, an ad hoc vr poflit fuc 
cedi cx hac fubftitutione, lit necellariu.quodconcur- 
rant limulvulgaris, pupillaris, &fidcicommillaria, 
cumad vcritatcm copulatiux rcqutratur concurlus 
omniumcopulatorum.Lli hxrcdi plurcs. ft.de cond. 
inftit.&$.(i plurcsconditioncs, lnftit.de hxrcd.inftit. 
& latitlime |>er laf.in l.j. ff.de iutr.& iurc. 

Dicasquod non.quia licet ea vcibacopulariiie llnt 
prol.ua, th debct rclolui 111 diliuiidram.vtpcrindc lir , 
acli tciUtordixillct, &cosinuiccm fubitituovulga- 
ritcr,autpupillarircr,autpcr fidcicommillum, fecun 
dum cafus luos.ua notabilitcr determinat Bart.in l.li 
Tiriu.ffdevfufruc.lcg.quem fcquitur Maria.Soc.iun. 
in conf 1 i8.nuin. 1 .cnm fcq.vol j. & ratio cft.quia qh 
copula cadit intcr incopaflibilia rcloluitur in diliun- 
ctam.vr ibi per Bar.& Soci& alios in Lj.ff.dc reb.dub. 
feddciurcccrtum cft cas liibftones limulcflcincom- 
pa(Tibiles,ergodicta copiilarcloluiturindi(iun&am. 

14 Scctindodubitatur, fan llaniciftarcciprocafub- 
ftitutionc ilc formata , videlicct inuice fubftituo vul- 
garitcr,pupillaritcr,&pci ridcicommilliim, an fidci- 
commilloftatim lirlocuspoft aditain hxrcditatcm , 
an poft mortcm pnmi moricntisex fubftitutis. nam 
cum lcgataomnia& fideicommifla, quibusdicsadic 
chis non cft, dcbcanmr ftatim adita hxrcditatc.l.om 
nia.ff.de leg. i.l. j. vbi Pau.dc Caft.& Soci.ff.de condir. 
& dcmonft.& Lm ommbus.ff.de reg.iur. vndccum in 
iftaliibftiturioncntillus hicriradicchisdics, fcd fim- 
plicitcr dictum fuit, cosinuicefubftituo, vulgarircr, 
pupUiaritcr , & pcr fidcicommiilum , fcquitur qudd 



videturftarimdcbenpoftadiram hxrcditatctn, noo 
«xpeftato mortis tempoie. 

Dicas q> in cafu propoiito fidcicommiflarix fubftl 
rutioni cft locus poft montm primi moricnris: nant 
quandoteftatorfnbftituitdcfccdcntibus vulgaritcr, 
pupillariter,& pcr fideicommiflum, hxcvcrba inter- 
prctantur , vt vulgaris habeatlocum non adita hxrc- 
ditarr.pupillarn vcro, (i (it hxres & dcccdat ln pupil- 
larixtatc: fidcicommiflaria vcro, li ln hxres&dece- 
datpoft pupillarcm ctarcm.ira dicunt Cyn.in l.preci- 
bus.C.dc impub.& al ijs fubft it. Ioan.dc Imola in I.re- 
cufare.f.Titius. ff.adTrcbcl Soci.in conf »90. voLi. 
& in fpecic caftis noftri, Maria.S0c.1un.ind.c6f.11S. 
num. S.cum fcq. vol.j. vbi probatcx vcrisrationibus 
hancconclulioncm.quem vidcrcpotctJs,Alcx.incon 
fil.108. col.j. hb 6. Iaco.Menccl1.inconL95.num.li. 
& i.& i.& Alcx.inconf io8.vol.6. 
1 5 Tcrti6&vltim6 dubiratur, f An fit in dccriont 
fubftirtiri venire.pcr quam fublritutioncm voluerit t 
Bar.&ibi Dyn.in Lrccufarc.f li Titius. ff.ad Trebcl.& 
idcmBarr. inl.Centurio. vcrlic.quart6principalitcr 
quxro.ff.de vulg.& pupiL dicir q> cft in clcclionc fub- 
ftiruri vcnirc, per qtiam (ubftitutioncm voluerir, ex 
vulgari in calu itio.cx pupillari in calu fuo.li perfonx 
patiantur,quod pupillariscoprchcndatur.&licxillis 
dircetis vcnirc nolir. tuc venirc potcri t per fideicom- 
midanam.ctiamaducnictccafu vulgaris, vd pupilla- 
ris fubftitutionis. Idcm tenct Guil. Bcncd.in c.Rainu- 
tius.in matci iabrcuiloqu.v, num.io.extradetcftam. 
Corn.in conf 1 , S. nu. 4.V0I. ; . vbi ait hanccilc magil 
cocm opinioncin.& in con(. 1 1 8. nu. 1 4. vol.4. Barth. 
Soci.in conf. lo.nu. 1 l.voLj.Ruin.in conf.9 i.num.4. 
vol.i. vbiattcltatur hacellccommuncmopinioncm. 
&MarcusAntonius Nattaincouf ?<> c.nu.j.voLl. 

S V M M ~4 R / V M. 

I Subflitutio imparibus permilitan faCta , an dkatur in 
yiicqut dinfla. 

C A P. XL 

- <^f^l Hdmoqneritnr, f Anfialiquisfitmiles, 
i>V3vv qui impanbus fubftituar. nunquid,qm 
& pubcri direcro fubftirucre pot poft 
aditam h.rrcditatcm.cenfcatur per hac 
rcciprocam vrriquc prctcr vulgarcm di 
rctloeocafu fubftituillc? Inhocquxlitoconcluliue 
procedcndo dicas cx mcte 1'oliri in tratfratu fubftitu- 
tionii,inmatcriareciprocx,in fecundoquxlitoquin 
tiqttxtiti principalis, necno ex mcnteRipx in d-l.Lu 
cius , nu. 1 9. quod in hac reciproca per militem fadra 
noncotineturpupillaris cx parrcpupilli, necdirecH 
mili taris cx parre puberis. & ratio cft.quia vna dctcr- 
minatioplurarefpiciens determinabilia, caparifor- 
mitcr rcfpicerc &dcterminare dcbcr. l.iam hoc iurc . 
ff.de vulg.&pnpil.fubftif. fcd hxcrcciprocafubftitu- 
tio per militem fatfta rcfpicir pubcrem & impuberc: 
crgocoscqualitcr rcfpiccrc&dcrcrminarcdcbet.fcd 
q? conrincatur pupillaris cx partc impubcris , & dirc- 
cla militaris cx partcptibcns, fubftiturio panformi- 
ternpndctcrmirut, quoniam permiLtarcm folum 
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n bonis miliris, pcr pupillarc vcr6 in vniucrfum fuc- 
ccditur.pcrillam militi.pcr lucpupillo: illacftdeiu- 
rcfpeciali,hxcdeiurecommuni, crgo hxc rcciproca 
has fubftones nonconrinebir.confirmatur hccrario. 

Ad hocvrdicatur rcciproca oportct quodcadcm 
fubftitutioin pcrfonam omnium corrcipc&iucrur, 
quod non effct fi ia pcrfonaimpubcris fit pupillaris , 
in pcrfona puberis direua militaris , quia pcr dirccH 
militarc fucceditur tcftatori &in cius bonis.d.l.Ccn- 
uirio, pcrpupillarcvcrofucccditurpupillo&incius 
bonis,lnftir.cod.in prin.& iiccum rcciproca non rcci 
procctrefpetruperlbnarum, quibusfucccdirur, ncc 
rcfpcttu bonoru , ncc refpechi nominis iplius fubfti- 
runonis, (cquirur quod hxc fubltitutio non continc- 
bitpupillarcm&dirccram militarem, quxconclufio 
probaturper tcx.tn Lin tcfumcto. Cdc miUt.teftam. 

S V M M sA \ l V M. 
X Subfiitutio reciproca, quibus vcrbit cmcipiatur. & 

' C A P. XIL 

N fexroprincipali quefito.ticilicctqui- 
bus vcrbis rcciproca fubftitutio fiat • 
Bar.ind.l.Lucius,num.4.vult,quodfiat 
ptim6*pcr hxc vcrba , vos inuiccm fub- 
lhruo , vt probatu r in d.1. Lucius, in d.l. 
ia hoc iure,in Lqui plurcs,& in l.cohcrcdi.J.qui dilcrc 
tas , & in j.qui patrcm.rTcod.in l.hxrcdiratc,& in Lin 
tcftamcnto.Cdc m ihr.rcft. & hoc cft indubitati iuris. 

Sccundovult, tquodfiatperhxcalia vcrba, vter 
corum viucr , hxres cftoJ.Titius & Scius , cum Lfcq. 
ff.dc hxrcd.inftirucn. &l.fi fundum fub conditione. 
S.hisverbis. rT.delcg.j. 

Tcrrio detcrminar, fquod fiat his vcrbis.Titius & 
Mfuius inuiccm inftituti& fubftituti, mihi hxrcdcs 
cftoteJ.cu in tcftamcnto.$.hxc vcrba.fTdc hxr.inftir. 

Quarto & vltimo codudir, f quod fiat pcr hxc ver 
ba, Vos hxredcs meos inftituo, & li quis vcftrum dc- 
ccflcrit,volo bona mcaad alium dcucnire, fcupcrue. 




nirc.&cu Bar.ibi tranfcunr Alcx.laf Ripa&ahjcom- 
munitcr, &anreeosfuitopinioGuiI.&ratiocft,quia 
vcrbum,deucnire,(cu pcrucnirc,cItcommunc,Bal.in 
l.fi.C.dc(acrofccclc.& tradut DocLin d LCcnturio, 
&in cfipatcr.dercftom.in ..crgocontinctdirc&as 
& obliquas fubftitutioncs.igitur hxc cft rcciproca 
fubftirutio. Probatur conlcqucntia.quia rcgula cft,q> 
quandofub vnicacoccprioneverboru plurcs funrrc- 
ciprocefubftitutioncs, illarcciprocaappcllarur: fcd 
fub hac fubftitutionc hifcc vcrbis cdccpra contincrur 
dirctta vulgaris,& hdeKomniillaria fubftimtio,crgo 
dicitur rcciproca . Et nota , q> continet fideicommif- 
fariam, quiamixta cftcum compcdiofi , prout tradit 
Guido Papx in conf. 1 17. incip.Falcona Mayfoucrix. 
& ira eft concludcdum, licct Rayn.in d.l.Lucius, cum 
quorranfit Alberic.in rub.rfdcvulg. &pupil. tn tra- 
cTatu rcciprocx, tcncar hanc ellc fidcicommiflariam 
fubftitutioncm , pcr rcx. in I.fidcicom. $.hxc vcrba.fT. 
dclcg.j.nccnon pcrl.Lucius.$.filia, per Lhxredibus. 
$. fi.& pcr Lhxrcdcs mci. $.cum ita. ffad Trebcl. nam 
ditta iura non obftant: quia Iicct probent verba,dcue 
nio,fcu pcrucnio^poflcclleobliqua: ramccxalijsiu- 
ribits probatureflecriam vcrba direcw, vtconftatcx 
cRainutius,in vcrbo.pcrucnur, cumglof dc teftam. 
cxl.hxred.&ibi Bar.Cde hxrcd.inftit.& cx Lfi ita fue 
rit.ffde lcg. $ . & iic cx omnibus iunctis conftat mani- 
fcftiflime, ellcvcrbacommunia, qux vtriqueconue- 
niunt:namfubftitutiopcrvcrbum commune facta 
continct dire<2as& fidcicommiflarias fubftitutioncs 
fuo tcmporc , vt cft communis opi. dc qua pcr Do& 
ind.i.Ccnturio.crgocum hx fubftituriones incafu 
noftro reciproccntur , non cftdubium qu6d appclla- 
ri debetrcciprocafubftiturio. 

C A P. XIIL 

N fcprimo&vlrimoquxGtoprinripali.fci- 
liccrquado &quatcnus cxpirct,dicas quod 
autqucrimusdevulgari,& tuncdicas pro- 
utdixiin tracutu vulgaris fubftitutionis: 
Aut depapillari, & tunc (imiliter dicas, prout dixi in 
matcria pupillaris fubftiturionis . 
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